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Journals  of  Parliament,  p.  721. — King's  Proclamations,  fyc.  p.  721. — 
Gazette,  p.  722. — Almanack,  p.  722. — Public  Grants  and  Licenses,  p. 
722. — Entries  by  Public  Officer,  p.  723. — Poll-Books,  p.  723. — Bishop's 
Books,  p.  723. — Certificate,  p.  724. — Postmarks,  p.  724. — Court  Rolls, 
p.  725.  —  Ship's  Register,  p.  725.— Ship's  Article,  p.  725. —  Other 
Books,  fyc.,  of  Public  Officers,  p.  727. — Land-tax  Books,  p.  730. — 
Parish  Books,  p.  730. — Parish  Registers,  p.  730. — Non-Parochial 
Registers,  p.  732.— Court  Rolls,  p.  734. — Herald's  Books,  p.  735. — 
Corporation  Books,  p.  735. — Dooms-Day  Book,  p.  736. — Surveys,  p. 
736. — Histories,  p.  739. 


PUBLIC  documents  are,  in  general,  evidence  of  the  facts  stated  therein,  on 
the  ground  of  their  having  been  made  by  authorized  and  accredited  agents 
appointed  for  the  purpose,  and  of  their  publicity  or  antiquity  (see  1  Stark. 
Ev.  160). 

Journals  of  Parliament.]  The  journals  of  the  Houses  of  Lords  and  Com- 
mons have  always  been  admitted  as  evidence  of  their  proceedings  (Cowp. 
72  ;  R.  v.  Holt,  5  T.  R.  445  ;  R.  v.  Franklin,  17  St.  Tr.  637  ;  and  see  8  &  9 
Viet.  c.  113,  s.  3,  ante,  "  PARLIAMENT").  A  copy  of  the  minutes  of  a  judg- 
ment of  reversals  in  the  House  of  Lords,  though  unstamped,  and  without 
more  of  the  proceedings,  is  evidence  of  such  reversal  (Jones  v.  Randall,  Lofft, 
383;  Cowp.  17  ;  ib.).  But  the  journals  are  not  evidence  of  particular  facts 
stated  in  the  resolutions,  which  are  not  a  part  of  the  proceedings  of  the  house 
(4  St.  Tr.  39;  2  Salk.  509;  ante,  p.  595). 

The  resolutions  of  the  House  of  Commons  are  not  evidence  of  facts  therein 
stated.  Thus,  the  resolution  of  the  House  of  Commons,  stating  the  existence 
of  the  Popish  plot,  was  held  to  be  no  evidence  of  the  fact  (Oates's  case,  10 
St.  Tr.  1165,  1167). 

Where  a  patent  of  peerage  cannot  be  found,  entries  on  the  Journals  of  the 
House  of  Lords,  showing  the  limitations  of  the  patent,  may  be  referred  to  for 
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that  purpose;  or  an  examined  copy  of  the  record  of  the  patent  will  be  re- 
ceived (Sayc  and  Sole  (Barony  of),  1  H.  L.  Ca.  507). 

Copy  of  the  record  of  a  patent  of  peerage  admitted  in  evidence  (Lanes- 
borough  (Earl),  Claim  of,  1  II.  L.  Ca.  510,  n.). 

Entry  of  grant  to  license  received  in  place  of  the  missing  register  (Ib.). 

King's  Proclamations,  and  Acts  of  State.]  The  king's  proclamations  *are 
evidence  of  facts  stated  or  recited  in  them  ;  thus,  a  proclamation  for  reprisals 
is  evidence  of  an  existing  war  (30  St.  Tr.  493  ;  Forst.  C.  L.  c.  2,  s.  12  ;  and 
see  Wells  v.  Williams,  1  Ld.  Raym.  283;  R.  v.  Sutton,  4  M.  &  S.  532). 
They  may  be  proved  by  production  of  the  Gazette  in  which  they  are  in- 
serted (Attorney-General  v.  Theakstone,  8  Pri.  89).  -Articles  of  war,  printed 
by  the  king's  printer,  are  evidence  of  such  articles  (R.  v.  Withers,  5  T.  R. 
446;  55  Geo.  III.  c.  108,  s.  36);  of  which  the  court  will  take  judicial  notice 
(Bradley  v.  Arthur,  4  B.  &  C.  304;  6  D.  &  R.  413).  The  existence  of  a 
war  between  this  country  and  another  requires  no  proof  (Forst.  C.  L.  219; 
R.  v.  De  Berenger,  2  M.  &  S.  67).  A  paper  from  the  secretary  of  state's 
office,  transmitted  by  the  British  ambassador  at  a  foreign  court,  and  pur- 
porting to  be  a  declaration  of  war  by  the  government  of  that  country  against 
another  state,  is  admissible  for  the  purpose  of  showing  the  precise  period  of 
the  commencement  of  the  war  (Thelluson  v.  Costling,  4  Esp.  266).  Acts 
of  state  may  be  proved  by  a  production  of  the  official  printed  document  au- 
thorized by  government  (1  Stark.  Ev.  416).  Acts  of  state  of  a  foreign 
government  may  be  proved  by  copies  examined  w,ith  the  public  archives 
abroad ;  a  copy  printed  and  published  abroad  by  the  authorized  printer  of 

the  foreign  government,  will,  it  seems,  be  admissible  in  evidence 
[  *722  ]  *(Richardson  v.  Anderson,  cited  1  Camp.  65,  n.  (a);  R.  v.  Holt,  5 

T.  R.  436 ;  B.  N.  P.  226).  A  return  to  a  royal  commission,  not 
signed  nor  sealed  by  the  commissioners,  is  not  admissible  to  prove  any  matter 
therein  stated  (Slane  Peerage  case,  5  Cl.  &  Fin.  23). 

Gazette.]  The  Gazette  is  evidence  of  all  acts  of  state,  and  of  everything 
done  by  the  king  in  his  regal  character ;  but  it  is  not  stronger  evidence  of 
any  private  matters  than  any  other  newspaper.  However,  when  published 
by  authority,  it  is  evidence  of  all  acts  of  state  contained  therein,  as  the  pub- 
lication of  the  addresses  of  bodies  of  subjects  to  the  king,  received  by  him  in 
his  public  capacity  (R.  v.  Holt,  5  T.  R.  436 ;  B.  N.  P.  249 ;  9  St.  Tr.  259, 
cited  by  Buller,  J.,  5  T.  R.  445).  It  is  also  evidence  of  the  king's  procla- 
mation, and  must  be  produced  (Van  Orneron  v.  Dowick,  2  Camp.  44; 
Attorney-General  v.  Theakstone,  8  Pri.  89).  As  a  proclamation  for  per- 
formance of  quarantine  (per  Ken  yon,  C.  J.,  5  T.  R.  443) ;  and  for  a  public 
peace,  or  any  act  done  by  or  to  the  king,  in  his  regal  capacity  (Ib. ;  8  St. 
Tr.  212  ;  Rep.  t.  Holt,  296  ;  8  Pri.  89 ;  B.  N.  P.  226  ;  Doug.  594).  But  the 
publication  must  have  reference  to  acts  of  state,  or  the  Gazette  will  be  inad- 
missible, as  when  it  merely  contains  a  grant  by  the  king  to  the  subject  of  a 
tract  of  land,  or  presentation  (5T.  R.  443);  nor  will  it  be  receivable  to  prove 
a  military  appointment  (R.  v.  Gardner,  2  Camp.  513 ;  Kirvvan  v.  Cockburn, 
5  Esp.  233).  And  where  a  declaration  for  simony  alleged  the  division  of  a 
parish  into  distinct  parishes,  by  an  order  in  council,  under  58  Geo.  III.  c. 
45,  the  Gazette  purporting  to  contain  a  copy  of  such  order  was  rejected  as 
evidence  of  it  (Greenwood  q.  t.  v.  Woodham,  2  Moo.  &  R.  363). 

It  seems  it  is  not  necessary  to  show  that  it  was  bought  at  the  Gazette  prin- 
ters, or  whence  it  came  (Russ.  &  Ry.  274). 
^  It  is  evidence  as  a  medium  to  prove  notices,  in  the  same  manner  as  other 
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newspapers.  Thus,  an  insertion  in  a  Gazette  of  a  dissolution  of  partnership 
is  evidence  of  such  dissolution;  but  it  must  appear  that  the  party  took  it  in, 
or  was  in  the  habit  of  reading  it  (1  Stark.  186;  2  Stark.  255;  Peak.  Ad. 
Ca.  154;  1  Esp.  371 ;  2  Camp.  6 17  ;  Gorham  v.  Thomson,  Pea.  42;  1  Stark. 
420  ;  ante,  p.  615).  Notice  of  a  bankruptcy  in  a  Gazette  is  rendered  suffi- 
cient by  6  Geo.  IV.  c.  16,  s.  3.  See  now  12  &  13  Viet.  c.  106;  ante, 
"  BANKRUPTCY,"  "  PARTNERS." 

Almanack.']  The  almanack  is  admissible  ns  evidence,  and  by  it  any  par- 
ticular day  may  be  proved  (Cro.  Eliz.  226,  227  ;  Mod.  81 ;  1  Sid.  300 ;  1 
Leon.  142). 

The  King's  and  other  public  Grants  and  Licenses.']  The  king's  sign 
manual,  authorizing  the  release  of  a  prisoner,  is  evidence  of  the  legality  of 
his  being  at  large  (Lea.  C.  C.  69).  As  to  the  license  of  the  pope,  and  his 
bull  being  evidence,  see  post,  "  TITHES."  An  endowment  by  a  bishop,  under 
his  seal,  would  be  evidence,  if  derived  from  proper  custody  (4  Gwill.  1453). 
The  registry  of  a  trade  in  the  books  of  the  office  of  state,  is  evidence  of  a 
license  (2  Taunt.  237).  An  entry  in  a  register  of  a  bishop's  institution  or 
collation  is  admissible  in  evidence  (1  Wils.  215).  A  curacy  may  be  proved 
to  have  been  augmented  by  showing  an  order  for  the  augmentation,  entered 
in  a  book,  and  signed  by  the  governors  of  Queen  Anne's  bounty,  according  • 
to  the  1  Geo.  I.  stat.  2,  c.  10,  s.  20,  without  proof  that  the  money  was  laid 
out  in  land,  and  allotted  by  deed,  under  the  corporation  seal  of  the  governor, 
to  be  annexed  to  the  curacy,  and  that  such  deed  was  enrolled  within 
six  *months  after  its  execution,  according  to  that  statute,  and  the  [  *723  ] 
statute  of  9  Geo.  II.  c.  36  (1  East,  478). 

On  account  of  the  interest  of  the  crown  in  the  Duchy  of  Cornwall,  records 
of  acts  affecting  the  possessions  of  it  are  considered  as  of  a  public  nature. 
Therefore,  a  document  purporting  to  be  a  caption  of  seisin  to  the  use  of  the 
Duke,  by  persons  assigned  by  his  letters  patent  to  take  seisin,  found  in  the 
proper  repository  of  such  record,  and  enumerating  the  possessions  of  which 
seisin  was  then  given  to  the  Black  Prince,  was  admitted  as  evidence  not  only 
of  seisin,  but  also  of  what  things  the  prince  had  seisin  (Rowe  v.  Brenton,  8 
B.  &  C.  743). 

Judicial  Certificates,  and  Entries  by  public  Officers,']  Certificates,  and 
other  documents  made  by  persons  intrusted  with  authority  for  the  purpose, 
are  evidence,  to  the  extent  of  the  officer's  authority,  of  the  facts  he  is 
directed  to  certify  (B.  N.  P.  229;  1  Stark.  Ev.  173).  And  where  a  court 
has,  for  its  own  convenience,  appointed  an  officer  to  make  out  copies,  such 
copies  are  evidence  in  that  court,  though  not  elsewhere.  The  indorsement 
of  the  officer,  upon  a  deed  of  bargain  and  sale,  is  evidence  of  the  enrolment 
(Doug.  57).  The  chirograph  of  a  fine  is  evidence  of  the  fine,  because  the 
officer  is  appointed  to  give  out  copies  of  the  agreement  between  the  parties 
that  are  lodged  of  record,  and  wherever  it  is  an  essential  part  of  the  officer's 
duty  to  deliver  out  copies  of  record,  such  copies  are  evidence  (2  Stark.  7, 
13;  see  "  FINES,"  &c.).  An  office  copy  of  depositions  is  admissible  in 
equity,  without  examination  with  the  roll,  but  is  not  receivable  in  a  court  of 
law  (B.  N.  P.  229  ;  2  Stark.  6).  The  books  from  the  master  of  the  office 
of  the  Court  of  Queen's  Bench  are  sufficient  to  prove  a  person  an  attorney 
of  that  court,  without  production  of  the  roll  (R.  v.  Crossley,  2  Esp.  526). 
The  prison  books  of  the  Fleet  and  King's  Bench  are  admissible  to  show  the 
period  of  the  prisoner's  commitment  or  discharge,  but  not  the  cause  of  com- 
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mitment  (R.  v.  Aickles,  1  Lea.  C.  C.  430 ;  Salfe  v.  Thomas,  3  B.  &  P. 
138);  but  copies  of  them  will  not  be  allowed  in  evidence,  nor  can  they  be 
adduced  to  show  the  cause  of  the  prisoner's  commitment  (Salte  v.  Thomas, 
3  B.  &  P.  138;  1  Ph.  Ev.  395);  nor  to  prove  a  marriage  (Pea.  231  ;  1 
Coop.  155).  The  book  kept  in  the  office  of  the  bankrupts,  is  good  secondary 
evidence  of  the  allowances  of  the  certificate  by  the  lord  chancellor  (Henry 
v.  Leigh,  3  Camp.  499).  Books  in  the  Herald's  office  are  admissible  in 
evidence  on  a  question  of  pedigree  (Yelv.  34;  2  Jon.  164,224;  1  Stra.  162; 
1  Salk.  281);  so  are  their  visitation-books  of  counties  (1  Stra.  161  ;  Comb. 
63);  but  an  extract  of. the  record  shall  not  be  allowed  in  evidence  (B.  N. 
P.  248). 

Poll-Books.']  The  poll-books,  at  an  election  for  a  member  of  parliament, 
or  for  a  mayor,  are  evidence  (Mead  v.  Robinson,  Willes,  424 ;  R.  v.  Davis, 
1  Stra.  1048) ;  and  copies  of  such  entries  are  admissible  (Ib. ;  see  6  Viet.  c. 
18,  s.  94;  Grady's  Registration  of  Voters  Law,  p.  136).  So,  the  polling 
papers  handed  in  at  a  municipal  election,  and  produced  by  the  town  clerk 
are,  it  seems,  evidence  of  the  vote  given,  but  their  custody  must  be  traced  so 
as  to  identify  them  as  original  papers,  and  the  mere  production  of  papers, 
purporting  to  be  such,  bv  a  succeeding  clerk,  is  not  enough  (R.  v.  Ledgard, 
8  Ad.'&  E.  535). 

Bishop's  Books]  An  enrolment-book  of  leases,  kept  in  the  office  of  the 
auditor  of  the  Bishop  of  Durham,  is  admissible,  to  sustain  the  claims  of  a 
lessee  to  the  bishop,  on  the  proof  of  the  original  and  counterpart  of  the  lease 
being  lost  (Humble  v.  Hunt,  Holt,  N.  P.  601).  A  *similar  re- 
[  *724  ]  gister  of  chapter  leases  from  the  chapter-house  of  Salisbury  was 
admitted  as  evidence  of  reputation  respecting  the  limits  of  a  parish 
(Coombs  v.  Coether,  Moo.  &  M.  398 ;  Wakeman  v.  West,  7  C.  &  P.  749). 
Episcopal  books  have  been  admitted  as  evidence  of  vicarial  endowments 
(Tricker  v.  Williams,  4  Sim.  264;  Leonard  v.  Franklyn,  1  Dan.  34).  The 
certificate  of  the  bishop,  in  cases  involving  matter  of  law  as  well  as  of  fact, 
is  sometimes  evidence :  as  where  issue  is  joined  upon  the  record,  in  certain 
real  writs,  upor\  the  legality  of  a  marriage,  or  its  immediate  consequences, 
general  bastardy,  or,  in  like  manner,  in  some  particular  instances  lying 
peculiarly  within  the  knowledge  of  the  spiritual  courts,  as  profession,  depri- 
vation, and  some  others,  in  these  cases,  upon  the  issue  so  formed,  the  mode 
of  trying  the  question  is  by  reference  to  the  ordinary,  and, the  certificate, 
when  returned,  received,  and  entered  upon  the  record  in  the  temporal  courts, 
is  perpetual  and  conclusive  evidence  against  all  the  world  on  that  point 
(Com.  Dig.  Certificate ;  Willes,  549).  In  bastardy,  the  trial  by  the  bishop's 
certificate  takes  place  at  this  day  only  in  the  case  of  a  general  allegation  of 
bastardy,  and  that  only  so  long  as  the  party  is  living,  and  not  only  living, 
but  a  party  to  the  suit,  and  not  only  a  party  to  the  suit,  but  an  adult;  and, 
in  matrimony,  in  the  two  cases  of  dower  and  appeal  only  (2  H.  Bl.  156). 
A  certificate  of  ordination,  under  the  seal  of  the  bishop,  is  evidence  of  holy 
orders  (R.  v.  Bathwick,  2  B.  &  Ad.  639).  A  bishop's  register  is  evi- 
dence of  facts  stated  in  it  (Arnold  v.  Bath  and  Wells  (Bishop  of),  5  Bing. 
316).  A  book  of  endowment  of  Hugo  Wells,  Bishop  of  Lincoln,  was  re- 
ceived as. evidence  (Leonard  v.  Franklyn,  1  Dan.  34).  Books  in  the  First 
Fruits  Office  are  evidence  of  collations  (Irish  Society  v.  Derry  (Bishop  of), 
12  Cl.  &Fin.  641). 

Certificates.]     Notarial  and  consular  certificates  are  not  evidence  of  the 
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facts  certified  (Ex  parte  Church,  1  D.  &  R.  324 ;  Waldron  v.  Coombe,  3 
Taunt.  162).  A  copy  of  a  charter-party  made  by  a  foreign  notary,  and 
delivered  to  the  parties,  is  not  admissible  as  evidence  of  the  contract, 
though  it  is  received  in  foreign  courts  (Brown  v.  Thornton,  6  Ad.  &  E. 
186). 

Postmark.']  A  post-mark  on  a  letter  has  been  admitted  as  evidence  of  the 
date  of  sending  it  (Abbey  v.  Sill,  5  Bing.  299;  Plumer's  case,  Russ.  &  Ry. 
264) ;  and  as  proof  of  the  receipt  of  its  contents  (Arcangelo  v.  Thompson, 
2  Camp.  620 ;  Fletcher  v.  Braddyl,  3  Stark.  64 ;  see  Woodcock  v.  Houlds- 
worth,  16  M.  &  W.  124).  But  it  may  be  contradicted  by  parol  evidence 
of  its  real  date  of  posting  (Stockin  v.  Collin,  7  M.  &  W.  515). 

A  printed  book  found  in  the  Bodleian  library,  dated  1706,  professing  to 
contain  rules  and  regulations  of  the  company  of  mine  adventurers  of  Eng- 
land, and  also  a  document  from  the  Rolls  chapel,  enrolled  there  as  a  deed 
of  partnership  of  the  Million  Bank,  1698,  are  not  admissible  to  illustrate  and 
explain  the  object  and  intention  of  a  provision  in  an  old  act  of  parliament 
(England  (Bank  of)  v.  Anderson,  4  Sco.  83). 

Upon  a  question  whether  certain  ancient  books,  from  1585  to  1693,  pre- 
served in  the  archives  of  the  Dean  and  Chapter  of  Exeter,  entitled, 
"Rentals,"  and  containing  columns  of  the  names  of  their  estates,  with  the 
rents  reserved  bn  each ;  and  "  Solvit,"  written  in  different  hands  against 
such  rents,  were  entries  made  by  the  receivers  of  the  dean  and  chapter 
charging  themselves  with  the  receipt  of  the  rents;  parol  evidence  cannot  be 
received  to  prove  them  to  be  the  receiver's  books,  by  showing  that  the 
receivers  of  the  dean  and  chapter,  for  the  last  sixty  years,  had 
kept  their  books  of  ^accounts  in  the  same  form  (Doe  d.  Webber  [*725  ] 
v.  Thynne  (Lord),  10  East,  206). 

A  general  dictionary  of  the  English  language  is  no  authority  to  show  on 
a  trial  the  meaning  of  a  word  which  is  relied  on  as*  deriving  a  peculiar 
meaning  from  mercantile  usage  (Houghton  v.  Gilbert,  7  C.  &  P.  701). 

Court  Rolls.']  The  rolls  of  a  court  baron,  or  customary  court,  are  admis- 
sible in  evidence  between  the  lord  of  the  manor  and  his  tenants  or  copyhold- 
ers, though  they  will  not  be  evidence  for  him  against  a  stranger  (Gilb.  Ev. 
67  ;  4  T.  R.  670  ;  N.  C.  247  ;  Attorney-General  v.^Hotham,  1  Taunt.  217). 
Ancient  writings,  kept  among  the  court-rolls,  have  been  admitted  in  evi- 
dence, although  not  signed  by  any  of  the  tenants  (Denn  v.  Spray,  1  T.  R. 
466,  473;  Chapman  v.  Cowlan,  13  East,  10).  Entries  on  the  rolls  of  the 
customary  court  are  evidence  of  a  custom  (Roe  v.  Parker,  5  T.  R.  26 ;  3 
M.  M.  &  S.  92;  Doe  v.  Askew,  10  East,  520;  see  ante,  "COMMON," 
"  EJECTMENT"). 

Ship's  Register.']  A  ship's  register,  describing  it  to  be  British  built,  is  no 
evidence  of  that  fact,  as  against  third  parties  (Reusse  v.  Meyers,  3  Camp. 
475). 

By  6  Geo.  IV.  c.  110,  s.  43,  it  is  enacted,  that  the  collector  and  comptrol- 
ler of  his  Majesty's  Customs,  at  any  port  or  place,  and  the  person  or  persons 
acting  for  them  respectively,  shall  upon  any  reasonable  request  by  any  per- 
son whomsoever,  produce  and  exhibit  for  his  inspection  and  examination, 
any  oath  pr  affidavit,  taken  or  sworn  before  any  owner  or  proprietor  of  the 
vessels  rhentioned  in  the  act,  and  also  any  register  or  entry  in  any  book  of 
register  required  by  that  act  to  be  made  or  kept  relative  to  any  ship  or  ves- 
sel, and  shall,  upon  any  reasonable  request  by  any  person  whomsoever,  per- 
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mit  him  to  take  a  copy,  or  an  extract  thereof  respectively,  and  that  the  copy 
of  any  such  oath  or  affidavit,  register,  or  entry,  shall,  upon  being  proved  to 
br  a  true  copy  thereof  respectively,  be  allowed  and  received  in  evidence. 
This  clause  is  re-enacted  by  3  &  4"  Will.  IV.  c.  55,  s.  40,  and  8  &  9  Viet. 
c.  89,  s.  43,  but  the  word  "  declaration"  is  substituted  for  "  affidavit." 

The  certificate  of  a  ship's  registry  is  not  evidence  to  charge  as  owners 
any  of  the  persons  therein  named  as  such,  other  than  those  who  have  joined 
in  the  affidavit  on  which  the  registry  is  obtained  (Cooper  v.  South,  4  Taunt. 
802  ;  Tinkler  v.  Walpole,  14  East,  226).  But  see  Stokes  v.  Carne  (2  Camp. 
339),  which  was  an  action  against  several  for  stores  suppled  to  a  ship  by 
order  of  the  captain,  and  the  register,  obtained  on  the  oath  of  one  of  the 
defts.,  was  held  to  be  prima  facie  evidence  of  ownership  against  all.  An 
entry  in  the  register-book  at  the  Custom  House,  stating  that  a  certificate  of 
registry  was  granted  on  the  affidavit  of  A.  that  he  was  an  owner:  held,  not 
admissible  as  secondary  evidence  of  the  ownership  against  A.,  although  all 
the  affidavits  on  which  the  registers  had  been  granted  were  burned  at  the 
Custom  House  (4  Camp.  90). 

Ship's  Articles]  By  5  &  6  Will.  IV.  c.  19,  s.  5,  where  it  becomes 
necessary  to  produce  ship's  articles  in  court,  no  obligation  lies  on  the  seaman 
to  produce  them,  but  on  the  masters  and  owners,  and  no  seaman  shall  fail 
in  any  suit  or  process  for  the  recovery  of  wages  for  want  of  their  produc- 
tion;  and  this  statute  repeals  2  Geo.  II.  c.  36;  31  Geo.  III.  c.  39;  and  37 
Geo.  III.  c.  73.  In  an  action  to  recover  wages  of  a  seaman,  the  deft,  is 
compellable  to  produce  the  ship's  articles  (Johnson  v.  Llewellen,  1  Taunt. 
386).  The  statute  2  Geo.  II.  c.  36,  was  held  to  be  confined  to 
[  *726  ]  voyages  on  *board  of  British  ships,  and  not  to  the  case  of  a  Bri- 
tish seamen  on  board  of  a  foreign  ship,  in  a  foreign  port  (Deck- 
man  v.  Benson,  3  Camp.  290).  To  enable  the  pit.  to  recover  the  penalty 
under  37  Geo.  III.  c.  73,  the  articles  of  the  ship  under  which  the  sailor 
sailed  from  England,  if  any,  must  be  given  in  evidence  (Martin  q.  t.  v. 
Greenleaf,  2  Esp.  729). 

The  registry  of  deputations  in  the  office  of  the  clerk  of  the  peace  is  evi- 
dence to  show  that  the  party  causing  the  registry  to  be  made  exercised 
rights  as  lord  of  the  manor  (Hunt  v.  Andrews,  3  B.  &  A.  353;  and  see 
Rushworth  v.  Craven,  1  M.  &  Y.  417).  By  the  7  &  8  Will.  III.  c.  7,  s,  5, 
the  entry  in  the  book  kept  by  the  clerk  of  the  crown  for  entering  returns, 
alterations,  and  amendments,  or  a  copy  of  so  much  as  relates  to  the  return, 
is  made  evidence  in  an  action  for  a  false  or  double  return. 

Other  Books,  and  Entries  of  Public  Officers.']  Bank  books  are  admissi- 
ble to  prove  the  transfer  of  stock  (Breton  v.  Cope,  Peake,  Ad.  Ca.  44 ; 
Marsh  v.  Callnett,  2  Esp.  665).  Wherever  the  original  entry  is  of  a  public 
nature,  and  admissible  in  evidence,  an  examined  copy  is  also  admissible 
(Lynch  v.  Clerk,  3  Salk.  154).  Thus  copies  of  the  books  of  the  Bank  of 
England  are  evidence,  but  upon  a  question  whether  the  signature  to  a  trans- 
fer is  in  a  genuine  handwriting  the  book  must  be  produced  (Currie  v.  Smith, 
9  Ves.  jun.  198 ;  see  Mortimer  v.  M'Cullan,  6  M.  &  W.  58 ;  Man  v.  Gary, 
3  Salk.  155).  An  entry  in  a  register  in  the  Navy  Office,  of  the  death  of  a 
person,  is  evidence  of  that  fact  (Lea.  C.  C.  L.,  3rd  ed.  29 ;  ib.  24  ;  Wallace 
v.  Cook,  5  Esp.  117;  3  Esp.  190;  B.  N.  P.  249;  Bac.  Abr.  Ev.  635). 
And  the  log-book  of  a  vessel,  produced  from  the  Admiralty,  is  evidence  of 
the  time  of  sailing  of  a  convoy  (D'Israeli  v.  Jewell,  1  Esp.  427);  but  only 
when  produced  as  an  official  public  book  from  the  Admiralty  (Rundal  v. 
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Beaumont,  4  Bing.  537) ;  otherwise  it  can  only  be  used  to  refresh  the  mem- 
ory of  the  person  who  made  the  entries  (Burrough  v.  Martin,  2  Camp.  112). 
Muster  rolls  of  the  king's  ships,  produced  from  the  Admiralty,  are  evidence 
of  the  fact  that  persons  therein  named  were  then  on  board,  and  out  of  the 
kingdom  (Barber  v.  Holmes,  3  Esp.  190).  Where  deft,  relies  on  coverture 
to  an  action  such  rolls  would  not  be  sufficient  evidence  that  her  husband  was 
living  at  a  particular  place,  without  other  evidence  of  his  identity  (Barber  v. 
Holmes,  5  Esp.  190).  An  entry  in  the  book  kept  at  Lloyd's  is  evidence  of 
the  capture  of  a  ship;  but  not  evidence  of  the  notice  of  the  loss  unless  to  one 
who  is  a  subscriber  to  Lloyd's,  and  in  the  habit  of  examining  the  books  there 
(Well  v.  Potts,  2  Esp.  242).  A  certificate  by  an  agent  of  Lloyd's  is  not  evi- 
dence of  the  amount  of  damage  even  against  a  subscriber  (Drake  v.  Marry - 
att,  1  B.  &  C.  473).  Lloyd's  Register  of  Shipping"  is  not  admissible  to 
show  that  a  vessel  is  considered  as  copper  fastened  (Freeman  v.  Baker,  5  C. 
&  P.  475).  In  an  action  on  a  policy  of  insurance,  Lloyd's  List  was  held  to 
be  evidence  against  the  assessed,  it  being  shown  that  the  broker  had  read  it 
before  the  policy  was  effected  (Bain  v.  Care,  3  C.  &  P.  496).  An  original 
sessions  book,  being  a  paper  book,  containing  the  orders  and  other  proceed- 
ings of  the  court,  made  up  and  recorded  after  each  sessions  by  the  clerk  of  the 
peace,  from  minutes  taken  by  him  in  Court,  headed  at  each  sessions  with  the 
usual  caption  of  the  justices  at  sessions,  and  sigrfed  at  the  termination  of  the 
proceedings  of  the  sessions  "  By  the  court,  J.  C.,  clerk  of  the  peace ;"  and  being 
the  only  record  kept  of  the  proceedings  of  the  sessions,  and  always  received 
in  the  court  for  the  purpose  of  proving  them,  is  admissible  in  the 
same  court  of  quarter  sessions,  though  sitting  *under  a  different  [  *'727  ] 
commission,  to  prove  an  order  of  the  court  (Reg.  v.  Yeaverley  (In- 
habitants of),  8  Ad.  &  E.  806).  The  fleet  books  are  admissible  evidence 
on  a  question  of  pedigree  (Lawrance  v.  Dixon,  Pea.  136  ;  and  see  Doe  d. 
Passingham  v.  Lloyd,  1  Esp.  215 ;  Pea.  231 ;  Doe  d.  Davies  v.  Gatacre,  8 
Car.  &  P.  578). 

The  copy  of  an  official  paper,  containing  the  number  of  passengers  on 
board  a  vessel,  made  in  pursuance  of  an  act  of  parliament  by  the  captain, 
and  deposited  at  the  India  House,  is  admissible  in  evidence,  to  show  the 
number  and  description  of  the  persons  on  board  the  vessel  (Richardson  v. 
Mellish,  2  Bing.  229 ;  1  R.  &  M.  66).  A  copy  from  the  Custom  House,  of 
the  searcher's  report  of  the  cargo  kept  there,  is  admissible  in  evidence,  to 
show  that  the  property  therein  specified  was  put  on  board  (Johnson  v.  Ward, 
6  Esp.  48).  An  official  letter,  written  at  the  end  of  a  voyage,  by  the  cap- 
tain, and  produced  from  the  Admiralty,  seems  to  have  been  held  evidence  of 
the  facts  stated  in  it  in  a  suit  inter  alios  (Watson  v.  King,  4  Camp.  275). 
Books  transcribed  by  officers  of  excise,  from  specimen  papers,  are  admissi- 
ble in  evidence  (Rex  v.  Grimwood,  1  Pri.  371).  But  returns  of  sales  of 
corn  under  the  1  &  2  Geo.  IV.  c.  87,  are  not  conclusive  evidence  to  show 
the  parties  to  whom  the  corn  was  delivered  (Woodley  v.  Browne,  2  Bing.  527). 

The  enrolment  of  a  lease  granted  by  the  Duke  of  Cornwall  is  evidence, 
in  the  same  manner  as  if  it  had  been  granted  by  the  Crown  when  there  is 
no  Duke  of  Cornwall  (Rowe  v.  Brenton,  8  B.  &  C.  755). 

Where  an  ancient  document  purporting  to  be  an  exemplification  is  pro- 
duced from  the  proper  place  of  deposit,  but  has  not  at  the  time  of  its  pro- 
duction the  great  seal  affixed,  it  is  still  to  be  presumed  that  it  is  an  exempli- 
fication, and  may  be  read  in  evidence  as  such  (Beverley  (Mayor  of)  v. 
Craven,  2  Moo.  &  R.  140). 

In  debt  on  bond  against  the  surety  of  a  deceased  collector  of  taxes,  con- 
ditioned for  the  due  performance  of  his  duty  as  such,  and  for  delivering  to 
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the  obligee  all  books  and  accounts  entrusted  to  his  care,  a  collecting  book 
received  by  him  from  his  predecessor,  for  the  faithful  delivery  of  which  the 
obligee,  the  deft.,  became  surety,  and  on  the  death  of  the  principal,  it  was 
accordingly  delivered  to  such  obligee,  containing  the  names  of  the  parishion- 
ers residing  within  the  parish  for  which  the  collector  was  appointed,  and  the 
sums  at  which  they  were  rated,  and  the  usual  mark  was  made  by  him 
therein  opposite  to  some  of  such  names,  by  which  he  indicated  the  receipt 
of  the  sums  assessed  on  such  parishioners:  held,  that  the  entries  made  in 
such  book  were  properly  received  in  evidence,  as  it  might  be  deemed  a  pub- 
lic book  (Goss  v.  Watlington,  3  B.  &  B.  132). 

The  book  kept  at  the  Sick  and  Hurt  Office,  containing  copies  of  the 
returns  made  by  the  officers  of  persons  that  had  died  on  board  of  king's 
ships,  is  evidence  of  the  death  of  seamen  (Wallace  v.  Cook,  5  Esp.  117; 
see  6  &  7  Will.  IV.  c.  86,  s.  26). 

Under  36  Geo.  III.  c.  52,  s.  27,  a  copy  of  an  entry  in  the  Stamp  Office 
books  of  payment  of  the  duty  on  a  legacy  is  evidence  of  payment  of  the 
legacy,  but  the  copy  must  be  proved  in  the  usual  way  (Harrison  v.  Boswell, 
4  Jur.  245).  If  signed  by  the  comptroller  of  stamp  duties  it  is  not  suffi- 
cient (Ib.). 

In  an  information  against  the  master  of  an  American  vessel  to  recover 
penalties  under  48  Geo.  III.  c.  56,  s.  1,  a  copy  of  the  entries  of  the  Custom 
House  book  was  admitted  as  evidence  (Tomkins  v.  Attorney-General,  1 
Dow,  404). 

An  entry  by  A.  at  the  Excise  Office  in  the  names  of  A.,  B.,  and  C.,  of 
premises  for  the  keeping  of  beer  for  sale,  is  conclusive  for  the 
[*728  ]    *crown  against  A.  as  to  his  partnership  with  B.  and  C.,  but  merely 
prima  facie  evidence  with  respect  to  private  persons  (Ellis  v.  Wat- 
son, 2  Stark.  453). 

An  entry  in  a  vestry-book  is  admissible  to  show  plt.'s  right  to  a  pew 
(Price  v.  Littlewood,  3  Camp.  288;  but  see  Cooke  v.  Banks,  2  C.  &  P. 
478);  it  will  also  be  admissible  to  substantiate  an  averment  in  an  indictment, 
that  "  deft,  was  duly  elected  treasurer  of  the  said  parish"  (Rex  v.  Martin,  2 
Camp.  100;  Hartley  v.  Cook,  5  C.  &  P.  441);  if  it  appear  that  the  meet- 
ing was  only  convened  after  proper  notice  (Heyshan  v.  Forster,  5  Man.  & 
Ry.  277).  By  17  Geo.  II.  c.  38,  s.  14,  churchwardens  and  overseers  of 
the  poor  are  authorized  to  enter  in  a  book,  provided  for  that  purpose,  true 
copies  of  all  rates  and  assessments  made  for  the  relief  of  the  poor,  within 
fourteen  days  after  all  appeals  from  such  rates  are  determined,  and  shall 
attest  the  same  by  putting  their  names  thereto;  and  they  are  required  to 
produce  it  at  the  general  or  quarter  sessions,  where  any  appeal  is  to  be 
heard  or  determined  (1  Ph.  Ev.  393;  1  Stark.  Ev.  177;  see  3  B.  &  C. 
658;  3  D.  &  R.  572;  1  Y.  &  J.  10).  By  42  Geo.  III.  c.  40,  overseers 
are  required  to  keep  a  book,  and  enter  therein  the  names  of  all  parish 
apprentices,  and  the  other  particulars  required  by  the  act,  which  entries  are 
to  be  signed  by  the  justices  who  sanction  the  indenture  of  apprenticeship ; 
and,  in  the  event  of  such  indenture  being  lost  or  destroyed,  the  book  in 
which  such  entry  has  been  made  shall  be  deemed  to  be  sufficient  evidence, 
in  all  courts  of  law,  in  proof  of  the  existence  of  such  indentures  (Ib.). 

On  the  trial  of  an  indictment  for  the  non-repair  of  highways,  entries  in  a 
parish  book,  produced  by  the  churchwardens,  from  the  parish  clerk,  were 
admitted  to  show  who  were  the  surveyors  in  1707  (R.  v.  Pembridge,  1  C. 
&  M.  157);  but  a  minute  book  kept  by  the  magistrate's  clerk  was  offered 
in  evidence  to  show  who  had  been  appointed  by  the  magistrates  to  be  sur- 
veyor of  the  highways  for  1812 :  held,  that  this  evidence  was  not  receivable 
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without  proof  of  a  search  for  the  original  appointment,  under  the  hands  and 
seals  of  the  magistrates  (Ib.).  Qucere,  whether  the  minute  books  would 
have  been  receivable  as  secondary  evidence,  if  the  original  appointments 
had  been  lost  (Ib.).  A  written  resolution  of  a  vestry  meeting,  purported  to 
allow  Mr.  D.  50/. :  held,  that  evidence  was  not  admissible  to  prove  what 
was  said  at  the  vestry  meeting,  for  the  purpose  of  showing  what  the  50/. 
was  allowed  for  (Ib.).  In  order  to  prove  the  residence  of  a  person  at  the 
time  of  his  decease :  held  that  an  entry  made  by  a  parish  sexton,  in  a  book 
which,  under  the  authority  of  a  private  act  of  parliament,  he  was  required 
to  keep  for  the  purpose  of  entering  burials,  and  the  burial  fees,  was  admis- 
sible in  evidence  (Lloyd  v.  Wait,  6  Jur.  456). 

In  an  action  to  try  whether  the  Queen  has  the  right  to  appoint  a  coroner 
for  the  Duchy  of  Lancaster,  a  manuscript  book,  written  by  one  J.  S.  (feo- 
dary  in  the  reign  of  Queen  Elizabeth),  purporting  to  contain  an  account  of 
the  duties  of  his  office,  and  precedents  relating  thereto,  was  held  inadmissi- 
ble in  evidence  for  the  pit.,  who  claimed  to  be  duchy  coroner,  although  such 
book  had  been  kept  in  the  duchy  office,  and  there  referred  to  as  a  book  of 
authority  (Jewison  v.  Dyson,  10  M.  &  W.  540). 

Shipping  entries  at  the  Custom  House  have  been  disallowed  as  evidence 
to  fix  a  party  with  fraud,  unless  the  original  note  from  which  the  entry  was 
made  be  produced,  and  it  be  traced  to  him  or  his  agent  (Hughes  v.  Wilson, 
1  Stark.  179).  So,  an  entry  of  the  sale  of  a  ship  in  the  register  of  the 
Custom  House  is  not  evidence  of  ownership,  without  connecting  the  party 
with  it,  though  made  *under  act  of  parliament  (Eraser  v.  Hopkins,  2 
Taunt.  5).  The  books  of  the  clerks  of  the  market  made  up  un-  [  *729  ] 
der  47  Geo.  III.  s.  2,  c.  68,  are  not  per  se  evidence  of  the  contract 
of  sale  as  between  the  buyer  and  seller  of  coals  in  London,  though  the  act 
makes  such  entries  evidence  in  all  actions  touching  anything  done  in  pursu- 
ance of  it  (Brown  v.  Capel,  Moo.  &  M.  374).  A  manuscript  book  of  the 
date  of  Eliz.,  purporting  to  be  written  by  an  officer  of  the  Duchy  of  Lancas- 
ter, and  describing  the  duties  of  the  office,  is  not  evidence  in  behalf  of  his 
successor  claiming  to  exercise  the  same  rights  and  duties  under  an  appoint- 
ment from  the  Duchy,  though  the  book  has  been  always  kept  and  referred  to 
as  authority  in  the  Duchy  office  (Jewison  v.  Dyson,  2  Moo.  &  R.  377). 
Where  the  pit.,  the  surgeon  of  a  workhouse,  was  desirous  of  disproving  ne- 
glect of  a  pauper,  he  was  not  permitted  to  put  in  evidence  a  journal  kept  by 
him,  and  stating  his  attendances,  though  it  was  kept  in  order  by  the  poor- 
law  commissioners  under  4  &  5  Will.  IV.  c.  76  (Merrick  v.  Wakely,  8  Ad. 
&  E.  170 ;  3  Nev.  &  P.  284).  A  wardmote  book  proves  the  election  of  a 
constable  in  the  city  of  London  (Underbill  v.  Watts,  3  Esp.  56).  The 
transfer  book  of  a  railway  company  is  not  evidence  of  the  title  of  the  trans- 
feree, though  an  act  of  parliament  makes  the  entry  necessary  to  complete 
the  title  (Hare  v.  Waring,  3  M.  &  W.  362).  Nor  is  the  memorial  of  a  re- 
gistered conveyance  evidence  of  such  conveyance  (per  Parke,  B.,  ib.  379). 
But  the  book  of  proceedings  of  railway  directors,  purporting  to  be  signed  by 
the  chairman  or  deputy-chairman,  is  usually  made  evidence  of  the  facts  sta- 
ted in  it  by  the  acts  passed  for  establishing  the  company  where  the  proof  of 
the  signature  is  unnecessary  (Sheffield  and  Manchester  Railway  Company 
v.  Woodcock,  7  M.  &  W.  574 ;  see  "  PARTNERS"). 

The  entry  in  the  South  Sea  Company's  book  of  minutes  of  a  license  gran- 
ted by  them,  is  admissible  in  evidence,  as  being  a  declaration  adverse  to  their 
interest,  without  calling  as  witness  the  officer  who  made  the  entry  (Hodgson 
v.  Fullerton,  5  Taunt.  787). 

The  books  of  an  insurance  company,  in  which  they  charge  themselves 
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with  the  receipt  of  a  certain  sum  of  money  as  a  premium  to  insure  a  partic- 
lar  house  in  the  occupation  of  J.  S.  from  fire,  are  evidence  of  his  occupation 
(Doe  d.  Smith  v.  Cartwright,  1  C.  &  P.  218). 

In  a  case  of  pedigree,  an  entry  in  the  book  of  the  Merchant  Tailors  Com- 
pany that  T.  C.  was  admitted  a  freeman  of  that  company  by  the  description 
of  T.  C.,  of  S.  Street,  son  of  J.  C.,  deceased,  is  receiveable  in  evidence,  not 
only  to  prove  the  fact  that  J.  C.  was  admitted  a  freeman,  but  that  the  com- 
pany received  him  by  that  description;  and  entries  of  admission  to  the  free- 
dom of  the  city  of  London  are  also  evidence  in  like  manner  (Collin  v.  Maule, 
8  C.  &  P.  502).  By  the  stat.  57  Geo.  III.  c.  9,  s.  114,  the  commissioners 
of  paving  of  the  metropolis  are  to  enter  their  proceedings  in  a  book,  as  such 
entries  are  made  evidence.  Qucere,  whether  an  entry  stating  that  A.  sent  a 
letter  to  the  commissioners  asking  their  permission  to  erect  a  rail  at  the  side 
of  the  street,  is  evidence  of  such  asking  permission  (British  Museum  v.  Fin- 
nis,  5  C.  &  P.  460).  A  local  paving  act  authorizes  commissioners,  at  a 
meeting  to  be  called  for  that  purpose,  to  order  foot  paths  to  be  raised,  &c., 
and  directs  that  the  entries  in  the  commissioners'  books  may  be  read  in  evi- 
dence. An  entry  in  the  books  stating  that  such  an  order  was  made  at  a 
meeting  held  by  public  notice,  does  not  prove  that  the  meeting  was  duly 
holden,  so  as  to  legalize  the  order.  It  should  appear  by  the  entry,  or  be 
shown  aliunde,  that  notice  was  given  of  the  purpose  for  which  the  meeting 
was  called  (Heysham  v.  Forster,  5  Man.  &  Ry.  277). 

^Land-tax  Assessment  Books.]     These  books  are  evidence  of 
[  *730  ]   the  occupation  of  lands  by  the  parties  named  in  them  (Doe  v.  Sea- 
ton,  2  Ad.  &  171) ;  E.  but  not  if  it  be  the  custom  to  make  no  al- 
teration in  the  name  so  long  as  the  land  remains  in  the  same  family  (Doe  v. 
Arckwright,  ib.  182). 

Entries  in  the  books  of  a  collector  of  land  tax,  stating  J.  S.  to  have  been 
rated  for  a  particular  house,  and  the  payment  of  the  sum  so  rated,  are  ad- 
missible in  evidence  to  show  that  J.  S.  was  in  the  occupation  of  the  premi- 
ses at  the  time  of  the  rate  being  made  (Doe  d.  Smith  v.  Cartwright,  R.  & 
M.  62). 

Parish  Books.']  On  an  issue  raised  on  an  alleged  immemorial  custom  for 
the  parishioners  of  a  parish  to  go  through  a  particular,  house  upon  their 
perambulations  of  the  parish  boundaries,  held,  that  entries  of  the  parish 
books,  recording  the  fact  that  the  perambulations  had  taken  a  particular 
line,  were  not  evidence  on  such  an  issue  (Taylor  v.  Devey,  7  Ad.  &  E. 
45). 

On  a  question  whether  a  place  is  parcel  of  a  certain  parish,  old  entries 
made  by  a  churchwarden  in  a  book  by  which  he  does  not  charge  himself,  but 
in  which  he  merely  makes  statements  relative  to  repairs,  &c.  done  to  a 
chapel  in  the  parish  church,  &c.  alleged  to  belong  to  the  place  in  question, 
are  not  evidence  (Cooke  v.  Banks,  2  C.  P.  478  ;  see  Price  v.  Littlewood,  3 
Camp.  288).  Old  entries  in  the  vestry  books  of  a  parish  are  not  evidence 
to  show  the  right  of  the  election  to  a  parish  office  to  be  in  the  parishioners 
and  rector,  as  it  did  not  appear  whether  the  incumbent  was  present  at  the 
meeting  they  related  to ;  but  extracts  from  the  register  of  the  bishop  of  the 
diocese  were  received  in  evidence  to  prove  the  same  appointments,  as  were 
also  several  entries  of  vestry  meetings  at  which  the  rector  was  present  (Hart- 
ley v.  Cooke,  5  C.  &  P.  441  ;  9  Bing.  728  ;  R.  v.  Martin,  2  Camp.  100)  ; 
but  it  must  appear  that  the  meeting  was  dulv  convened  (Heysham  v.  Fraser, 
5  M.  &  W.  277). 
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Parish  Registers.]  The  registers  kept  in  churches,  of  births,  marriages, 
and  burials,  are  in  general,  admissible  in  evidence  of  those  facts  (Godb.  145  ; 
Sid.  71 ;  B.  &  P.  274  ;  Doe  v.  Bray,  8  B.  &  C.  816) ;  so  are  copies  of  them 
(Ib.).  The  register  being  the  best  evidence,  if  the  entries  are  made  in  a  day- 
book, such  book  is  not  evidence  to  control  the  register  (May  v.  May,  2  Stra. 
1073)  ;  unless,  indeed,  other  evidence  be  adduced  to  show  the  entry  in  the 
day-book  was  made  under  the  direction  of  the  father  or  mother  (Ph.  Ev. 
415).  The  register  is  in  itself  no  evidence  of  the  identity  of  the  parties 
(Birt  v.  Barlow,  1  Doug.  170).  A  certificate  of  marriage  is  not  evidence, 
unless  it  be  shown  as  a  copy  from  the  parish  register  (Anon.  Lofft,  358).  In 
an  action  for  crim.  con.,  the  proof  of  the  marriage  was  an  examined  copy 
of  the  marriage  register,  and  the  person  who  examined  the  copy  with  the 
original  register,  being  acquainted  with  the  handwriting  of  the  pit.  and  his 
wife,  stated  that  the  signatures  to  the  original  register  were  in  their  hand- 
writing ;  held,  sufficient  evidence  of  identity  (Bain  v.  Mason,  1  C.  &  P. 
202). 

The  books  of  Fleet,  Kink's  Bench,  and  May  Fair  marriages  are  not  evi- 
dence to  prove  a  marriage,  for  they  were  not  made  by  public  authority  ;  being, 
in  fact,  only  private  memoranda,  kept  by  ministers  who  officiate  at  clandes- 
tine marriages,  contrary  to  the  canons  of  the  church  (Burn  on  Fleet  Regis- 
ters, c.  6) ;  but  if  signed  by  a  party,  it  may  be  equivalent  to  a  declaration 
by  him,  and  then  be  admissible  where  hearsay  evidence  is  admissible  (Lloyd 
v.  Bassingham,  16  Ves.  59). 

*Where  a  register  of  baptism  stated  that  the  child  was  illegiti- 
mate, it  was  admitted  as  proof  of  that  fact  (Cope  v.  Cope,  1  Moo.    [*731  ] 
&  R.  269) ;  but  it  amounted  to  mere  reputation  in  the  village  (Ib. 
276 ;  Morris  v.  Davies,  3  C.  &  P.  215). 

A  register  of  marriage  is  evidence  of  the  time  of  marriage  (Doe  v.  Barnes, 
1  Moo.  &  R.  386).  Neither  the  entry  by  a  minister  of  a  baptism  which 
took  place  before  he  became  such,  and  of  which  he  received  information  from 
the  parish  clerk,  nor  the  private  memorandum  of  the  fact  made  by  the  clerk 
who  was  present  at  the  baptism,  is  admissible  in  evidence  (Doe  v.  Bray,  8 
B.  &  C.  813).  Parish  registers  are  admissible  in  evidence,  notwithstanding 
the  loss  of  a  leaf,  not  destroying  the  series  of  entries  (Ib.). 

Registers  of  births,  &c.,  may  be  proved  by  examined  copies,  or  by  the 
production  of  the  register  itself  (B.  N.  P.  247).  In  order  to  prove  the  regis- 
ter of  a  marriage,  it  is  not  necessary  to  call  the  attesting  witness,  but  some 
evidence  of  the  identity  of  the  parties  must  be  given  (Birt  v.  Barlow,  1 
Doug.  172 ;  see  Brain  v.  Mas<$n,  ante,  p.  730).  It  is  not  necessary  to  call 
the  subscribing  witness  to  prove  the  identity  of  the  parties  in  the  register 
(Ib.).  If  a  marriage  be  proved  by  a  person  who  was  present,  it  is  not  ne- 
cessary to  prove  the  registration,  or  license,  or  bans  (Allison's  case,  R.  & 
R.  109;  see  Vol.  I.  "  CRIM.  CON."). 

The  Church  of  England  Registrations  of  Baptisms  and  Burials  Act  is  52 
Geo.  III.  c.  146,  which  provides,  that  verified  copies  shall  be  annually  sent 
to  the  register  of  the  diocese,  and  are  made  evidence,  and  may  be  proved  by 
examined  copies  (Walker  v.  Beauchamp,  (Countess),  6  C.  &  P.  552  ;  std 
qiuzre,  whether  the  bishop's  transcripts  made  before  that  act,  can  be  used, 
except  as  secondary  evidence  (Ib.). 

The  38th  sect,  of  6  &  7  Will.  IV.  c.  86,  An  Act  for  registering  Births, 
Deaths,  and  Marriages  in  England,  provides,  that  the  certified  copies  of  en- 
tries purporting  to  be  sealed  or  stamped  with  the  seal  of  the  registrar  gene- 
ral's office,  shall  be  evidence  of  the  birth,  death,  or  marriage,  to  which  the 
same  relates,  without  any  further  or  other  proof  of  such  entry ;  and  no  cer- 
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tificd  copy,  purporting  to  be  given  in  the  said  office,  shall  be  of  any  force  or 
cli'ec.t  which  shall  not  be  so  scaled  or  stamped.  Sects.  22,  23,  and  28,  it 
should  seem,  admit  the  entries  of  other  registrars,  besides  the  entries  of  the 
registrar  generals,  under  certain  limitations;  by  sect.  35,  the  registrar,  as 
well  as  all  rectors,  curates,  &c.,  are  bound  to  give  certified  copies.  The  7 
&  8  Will.  IV.  c.  85,  for  amending  the  law  of  marriage,  provides  for  the 
registration  of  marriages  solemnized  under  that  act,  and  is  also  incorporated 
with  the  6  &  7  Will  IV.  c.  86,  and  enacts,  that  the  provisions  of  the  latter 
act  relating  to  the  register  of  marriages  or  certified  copies  thereof,  shall  ex- 
tend to  marriages  under  the  former  act  (sec  "  CRIM.  CON."). 

If,  on  application  for  an  extract  of  a  parish  register,  of  a  particular  date, 
the  vicar  state  that  there  is  no  book  of  that  year,  this  is  not  sufficient  proof 
of  the  loss  of  the  book  to  let  in  secondary  evidence  of  contents  of  the  regis- 
ter, without  calling  the  vicar,  but  if  the  vicar  had  produced  to  the  applicant 
a  book  as  the  original  register,  the  judge  at  the  trial  would  have  held  it  to 
have  been  so,  unless  the  contrary  was  shown  (Walker  v.  Beajjchamp 
(Countess  of),  6  C.  &  P.  552).  It  seems  that  the  returns  made  annually  of 
transcripts  of  parish  registers,  to  the  registry  of  the  diocese,  under  the  70th 
canon,  are  not  receivable  in  evidence  instead  of  the  original  register,  or  an 
examined  copy  of  it,  without  proof  of  the  loss  of  the  original  register,  in 
which  event  it  seems  examined  copies  of  these  returns  would  be  evidence 
(Ib.).;  and,  it  seems  they  would  be  so  without  proof  of  *such  loss, 
[*732]  if  the  returns  were  made  under  52  Geo.  III.  c.  146,  ss.  6,  7  (Ib.). 
If  an  original  parish  register  be  produced  on  a  trial,  and  certain 
entries  in  it  should  be  read,  the  jury  may  look  at  the  book,  to  see  whether  the 
entries  which  have  been  read  are  in  their  proper  places  or  not,  but  for  no 
other  purposes  (Ib.). 

The  rule  which  requires  marriages,  births,  and  deaths  of  the  parties  in 
England  to  be  proved  by  the  registers,  where  there  are  no  living  witnesses, 
is  not  applicable  to  Ireland,  where  such  registers  have  not  been  duly  kept. 
Copies  of  instruments  in  writing  there  and  evidence  of  reputation  are  admis- 
sible after  proof  that  search  was  made  for  registers  (Roscommon's  case,  6 
Cl.  &  Fin.  105). 

A  statement  in  the  parish  register  that  a  child  was  born  on  a  particular 
day  is  not  evidence  of  the  day  of  his  birth  (R.  v.  Clapham,  4  C.  &  P.  29  ; 
Burghart  v.  Angerstein,  6  C.  &  P.  690). 

An  entry  of  the  birth  of  a  dissenter's  child  in.  a  register  kept  for  the  pur- 
pose at  a  public  library  is  not  evidence  (Ex^parte  Taylor,  1  J.  &  W.  4^3). 
Jn  an  action  for  use  and  occupation  against  a  person  who  had  been  tenant 
for  years,  determinable  on  three  lives,  a  register  of  burials  at  a  Wesleyan 
chapel  is  not  admissible  to  prove  the  death  of  one  of  the  cestuis  que  vie. 
Nor  is  the  evidence  of  a  witness  who  heard  in  the  family  that  another  of  the 
cesiuis  que  vie  was  dead  (Whitluck  v.  Walters,  4  C.  &  P.  375). 

The  common  seal  of  the  city  of  London  proves  itself  (Doe  d.  Woodmass 
v.  Mason,  1  Esp.  53).  A  court  constituted  by  act  of  parliament  and  pos- 
sessing a  seal  proves  itself.  Thus  the  seal  of  the  Insolvent  Court  when  ap- 
plied under  7  Geo.  IV.  c.  57,  s.  76 ;  1  &  2  Viet.  C.  110,  s.  105  (Doe  d. 
Duncan  v.  Edwards,  9  Ad.  &  E.  554). 

The  copy  of  a  register  of  a  foreign  chapel  is  not  admissible  here  to  prove 
a  marriage  abroad  (Leander  v.  Barry,  1  Esp.  353)  ;  nor  is  the  copy  of  a 
register  of  baptism  in  Guernsey  (Iluet  v.  Le  Mesurier,  1  Cox,  Cas.  175)  ; 
nor  of  the  register  of  a  dissenting  chapel  (Newham  v.  Barthly,  1  Ph.  Ev. 
315;  and  see  Ex  parte  Taylor,  1  J.  &  W.  483).  To  prove  infancy,  a 
statement  of  a  child's  birth,  inserted  in  the  entry  of  the  register  of  the  chris- 
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teninnr,  is  insufficient,  the  clergyman  having  no  authority  to  make  it  (Wihen 
v.  Law,  3  Stark.  63);  but  if  it  can  be  shown  on  whose  authority  it  was 
made,  it  might  be  admissible  as  a  declaration  (lb.);  nor  would  such  register 
be  evidence  that  he  was  born  in  a  particular  parish  (Rex  v.  North  Pether- 
ton,  5  B.  &  C.  508).  It  seems,  however,  that  if  the  age  of  the  party  bap- 
tized can  be  shown  to  correspond  with  ihe  date  of  the  entry,  so  as  to  prove 
baptism  immediately  after  birth,  it  is  some  evidence  of  birth  in  that  parish 
(R.  v.  St.  Katherine,  5  B.  &  Ad.  970,  and  see  R.  v.  Lubbenham,  ib.  968). 
It  is  provided  that  certain  non-parochial  registers  of  births,  baptism,  deaths, 
burials,  and  marriages,  shall  be  admissible  evidence  by  3  &  4  Will.  IV.  c. 
92  (see  3  &  4  Viet.  c.  92,  ante,  Vol.  I.  p.  877,  and  infra). 

Non- Parochial  Registers.]  By  sect.  1,  of  3  &  4  Viet.  c.  92,  certain  non- 
parochial  registers  therein  referred  to,  are  directed  to  be  deposited  with  the 
Registrar-General,  in  his  office;  and,  by  sect.  2,  the  Registration  Commis- 
sioners are  authorized,  wiihin  twelve  calendar  months  from  the  passing  of 
the  act,  to  inquire  into  the  state,  custody,  and  authenticity  of  every  register 
or  record  of  birth,  baptism,  naming,  dedication,  death,  burial,  and  marriage, 
which  shall  be  sent  to  them  within  three  calendar  months  from  the  passing 
of  the  act;  and  such  as  they  shall  find  accurate  and  faithful  to  certify  as  fit 
to  be  placed  with  the  other  registers  and  records,  thereby  directed  to  be  de- 
posited in  the  said  office;  and  the  Registrar-General,  upon  receiving  such 
certificate,  accompanied  by  an  order  of  *one  of  the  Secretaries  of 
State,  is  to  receive  such  registers  and  records,  and  deposit  them  [  *733  ] 
with  the  registers  and  records  now  in  the  custody  of  the  commis- 
sioners. By  sect.  3,  every  place  appointed  by  the  Registrar-General;  with 
the  approval  of  three  Commissioners  of  the  Treasury,  is  to  be  deemed  part 
of  the  General  Register  Office;  and  by  sect.  5,  the  Registrar-General  shall 
cause  lists  to  be  made  of  all  the  registers  and  records  which  are  placed  in 
his  custody  by  virtue  of  the  act;  and  every  person  shall  be  entitled,  on  pay- 
ment of  Is.,  to  search  the  lists,  and  any  register  or  record  therein  mentioned, 
and  to  have  a  certified  extract,  upon  the  payment  of  2s.  6d.  By  sect.  6,  all 
registers  and  records  deposited  in  the  General  Register  Office,  by  virtue  of 
this  act,  except  the  registers  and  records  of  baptisms  and  marriages  at  the 
Fleet  and  King's  Bench  prisons,  at  Mayfair,  at  the  Mint,  in  Southwark,  and 
elsewhere,  which  were  deposited  in  the  registry  of  the  Bishop  of  London,  in 
1821,  shall  be  deemed  to  be  in  legal  custody,  and  shall  be  receivable  in  evi- 
dence in  all  courts  of  justice,  subject  to  the  provisions  contained  in  the  act; 
and  the  Registrar-General  shall  produce,  or  cause  to  be  produced,  any  such 
register  or  record  on  subpoena  or  order  of  any  competent  court  or  tribunal, 
and  on  payment  of  a  reasonable  sum,  to  be  taxed  as  the  court  shall  direct, 
and  to  be  paid  to  the  Registrar-General  on  account  of  the  loss  of  time  of  the 
officer  by  whom  such  register  or  record  shall  be  produced,  and  to  enable 
the  Registrar-General  to  defray  the  travelling  and  other  expenses  of  such 
officer.  By  sect.  9,  the  extracts  from  the  registers  are  to  be  stamped  with 
the  seal  of  office.  By  sect.  10,  the  extracts  are  to  describe  the  register 
whence  taken ;  and  the  production  of  any  of  the  said  registers  or  records 
from  the  General  Register  Office,  in  the  custody  of  the  proper  officer  thereof, 
or  the  production  of  any  such  certified  extract,  containing  such  description 
as  aforesaid,  and  purporting  to  be  stamped  with  the  seal  of  the  office,  shall 
be  sufficient  to  prove  that  such  register  or  record  is  one  of  the  registers  or 
records  deposited  in  the  General  Register  Office  under  this  act,  in  all  cases 
in  which  the  register  or  record,  or  any  certified  extracts  therefrom,  is  by  the 
act  declared  admissible  in  evidence  (see  a  note  in  9  C.  &  P.  793,  for  a  list  of 


733 


PUBLIC  DOCUMENTS,  BOOKS,  &c. 


tors  that  have  already  been  made  admissible  in  evidence  under  this 
statute).  Sect.  11  enacts  that,  in  case  any  party  shall  intend  to  use  in  evi- 
dence, on  the  trial  of  any  cause,  in  any  of  the  couris  of  common  law,  or  on 
the  hearing  of  any  matter,  which  is  not  a  criminal  case,  at  any  sessions  of 
the  peace  in  England  and  Wales,  any  certified  extract  from  any  such  register 
or  record,  he  shall  give  notice  in  writing  to  the  opposite  party,  his  attorney, 
or  agent,  of  his  intention  to  use  such  certified  extract  in  evidence  at  such 
trial  or  hearing,  and  at  the  same  time  shall  deliver  to  him,  his  attorney,  or 
agent,  a  copy  of  the  extract,  and  of  the  certificate  thereof,  and  on  proof  by 
affidavit  of  the  service,  or  on  admission  of  the  receipt  of  such  notice  and 
copy,  such  certified  extract  shall  be  received  in  evidence,  if  the  judge  or  court 
shall  be  of  opinion  that  such  service  has  been  in  sufficient  time  before  such 
trial  or  hearing,  to  have  enabled  the  opposite  party  to  inspect  the  original 
register  or  record  from  which  such  certified  extract  has  been  taken,  or  within 
such  time  as  shall  be  directed  by  any  rule  to  be  made,  as  hereinafter  pro- 
vided. And  by  sect.  12,  in  case  any  party  shall  intend  to  use  in  evidence 
on  such  trial  or  hearing,  any  original  register  or  record,  instead  of  such 
certified  extract,  he  shall  nevertheless,  within  a  reasonable  time,  give  to  the 
opposite  party  notice  of  his  intention  to  use  such  original  register  or  record 
in  evidence,  and  deliver  to  such  opposite  party  a  copy  of  a  certified  extract 

of  the  entry  or  entries  which  he  shall  intend  to  use  in  evidence. 
[  *734  ]  The  loth,  14th,  15th,  and  16th  sects,  of  the  statute  ^contain  similar 

provisions  as  to  the  reception  of  these  registers  in  court  of  equity, 
the  master's  office,  and  the  ecclesiastical  courts.  By  sect.  17,  it  is  enacted 
that,  in  all  criminal  cases  in  which  it  shall  be  necessary  to  use  in  evidence 
any  entry  or  entries  contained  in  any  of  the  said  registers  or  records,  such 
evidence  shall  be  given  by  producing  to  the  court  the  original  register  or 
record.  With  respect  to  the  Fleet,  Mayfair,  &c.,  register,  sect.  20  enacts 
that,  the  several  registers  and  records  of  baptisms  and  marriages  performed 
at  the  Fleet  and  King's  Bench  Prisons,  at  Mayfair,  and  at  the  Mint,  in  South- 
wark,  and  elsewhere,  which  were  deposited  in  the  registry  of  the  Bishop  of 
London,  in  1821,  by  the  authority  of  one  of  his  late  Majesty's  principal 
Secretaries  of  State,  shall  be  transferred  to  the  custody  of  the  Registrar- 
General,  who  is  to  receive  the  same  for  safe  custody,  provided  that  none  of 
the  provisions  in  the  act  contained  respecting  the  registers  and  records  made 
receivable  in  evidence  by  the  act  shall  extend  to  the  registers  and  records 
so  deposited,  as  aforesaid.  By  sects.  18  and  19,  rules  for  regulating  the 
mode  of  reception  of  the  said  registers  or  records,  or  certified  extracts  there- 
from, in  the  courts  of  common  law,  and  for  regulating  the  notice  directed  to 
be  given,  and  the  costs  of  producing  such  registers  or  records,  or  extracts, 
are  to  be  made  by  the  judges. 

Court  Rolls.']  See  ante,  Vol.  I.,  pp.  1007,  1008.  An  entry  of  an  ad- 
mission reciting  a  previous  surrender  to  the  use  of  a  will  is  evidence  of  the 
surrender,  the  latter  being  lost,  in  proof  of  a  settlement  by  estate  (R.  v. 
Thruscross,  1  Ad.  &  E.  126).  The  court  rolls  are  evidence  of  proclama- 
tions before  seizure  of  a  forfeited  copyhold,  though  tendered  on  behalf  of  a 
person  claiming  under  the  lord  after  seizure  (Doe  v.  Hellier,  3  T.  R.  164). 
A  presentment  by  a  jury  at  a  manor  court,  setting  forth  the  bounds  of  the 
manor,  is  admissible  evidence  of  the  bounds,  though  mutilated  in  a  part,  such 
part  not  being  apparently  connected  with  the  subject  of  the  boundary  (Evans 
v.  Rees,  10  Ad.  &  E,  151). 

Entries  of  amercements  on  the  court  rolls  are  not  in  general  evidence  of 
litlo  without  proof  of  payment  (Howe  v.  Brenton,  3  Moo.  &  R.  30^).  Nor 
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are  the  entries  of  fines  assessed,  in  the  books  of  a  deceased  steward,  evidence 
of  a  custom  to  take  such  fines  unless  payment  be  shown  (Ely  (Dean  of)  v. 
Caldcott,  7  Bing.  433).  Presentments  are  not  evidence  of  matters  not  within 
the  jurisdiction  of  the  homage,  as  a  presentment  by  the  freeholders  of  the 
right  of  common  enjoyed  by  the  owner  of  a  certain  farm  (Richards  v.  Bas- 
sett,  10  B.  &  C.  657). 

An  examined  copy  of  an  ancient  court  roll  is  admissible  in  evidence  with- 
out the  production  of  the  original  (Rowe  v.  Brenton,  8  B.  &  C.  765).  So, 
a  copy  of  a  surrender  and  admittance  purporting  to  be  signed  by  the  steward 
of  the  manor,  and  coming  out  of  the  hands  of  the  customary  tenant,  is  ad- 
missible in  evidence  without  producing  the  court  roll  (Ib.).  A  court  roll 
stating  that  the  surrender  was  by  power  of  attorney,  will  be  secondary  evi- 
dence of  the  power  of  attorney,  if  it  cannot  be  found  after  sufficient  search 
(Doe  d.  Counsell  v.  Cape'rton,  9  C.  &  P.  112).  Where  an  ancient  manor 
book  is  offered  in  evidence,  the  custody  must  be  proved  by  a  sworn  witness. 
It  is  not  sufficieut  that  the  book  is  produced  in  court  by  the  counsel  or  steward 
of  the  lord  of  the  manor,  nor,  as  it  seems,  by  the  lord  of  the  maner  in  person 
(Evans  v.  Rees,  supra). 

The  48  Geo.  III.  c.  149,  s.  39,  which  requires  that  on  every  surrender  of 
copyholds,  and  admittance,  &c.,  made  out  of  court  a  memorandum 
thereof  shall  be  stamped,  and  sect.  33,  which  enacts  *that  incases  [  *735  ] 
of  surrender,  &c.  in  court  the  steward  shall  make  and  deliver  to 
the  tenant  a  stamped  copy  of  the  court  roll,  are  merely  revenue  regulation^ 
and  not  intended  to  vary  the  rules  of  evidence,  and  therefore  a  surrender 
and  admittance  out  of  court,  presented  and  enrolled  afterwards,  may  be 
proved  by  an  examined  copy  of  the  court,  without  producing  the  original 
surrender  or  memorandum  thereof  (Doe  d.  Cawthorn  v.  Mee,  4  B.  &  Ad. 
617). 

In  trespass  by  the  lord  of  a  manor  for  wreck,  a  document  dated  1639 
was  offered  in  evidence,  purporting  to  be  the  answer  of  the  tenants  of  the 
manor  to  a  commission  issued  by  the  lord  of  the  manor  for  surveying  the 
same,  in  which  document  it  was  stated  that  the  lord  was  entitled  to  wreck: 
held,  that  this  evidence  was  inadmissible,  the  title  of  the  lord  not  being  a 
matter  of  public  concern,  and  the  jurors  having  no  peculiar  means  of  know- 
ledge (Talbot  v.  Lewis,  1  Cr.  M.  &  R.  495). 

In  trespass  by  the  occupier  of  a  farm  called  Tyr  Adam,  situate  within  a 
manor  adjoining  a  mountain,  the  pit.  claimed  to  be  the  exclusive  owner  of 
that  part  of  the  mountain  next  adjoining  his  farm.  The  question  was 
whether  he  was  exclusive  owner  of  the  soil,  or  had  a  right  of  common 
only  over  that  part  of  the  mountain;  the  deft,  produced  from  the  rolls  of  the 
manor  an  instrument  purporting  to  be  a  presentment  in  the  ^ear  1759, 
wherein  the  jurors  after  reciting  that  they  were  sworn  to  give  such  part  of 
the  waste  land  as  was  within  the  lordship,  and  claimed  by  A.  B.  to  belong 
to  his  tenement  called  Tyr  Adam,  found  that  all  the  said  land  within  the 
said  boundaries  was  part  and  parcel  of  the  said  common  called  K.,  and  that 
neither  the  said  A.  B.  nor  the  tenants  or  occupiers  of  the  tenement  called 
Tyr  Adam  had  any  right  to  the  same,  or  farther,  or  any  greater  right  than 
such  as  the  other  freehold  tenants  of  the  lordship  had  for  their  common 
cattle  :  held,  that  this  instrument  was  not  admissible  in  evidence,  either  as  a 
presentment,  because  the  homage  had  no  right  to  decide  the  claim  made  by 
an  individual  to  the  freehold,  they  being  interested  ;  nor  as  an  award, 
because  there  was  not  mutual  submission ;  nor  as  evidence  of  reputation, 
because  it  was  the  declaration  of  the  homage  post  litem  motam  (Richards  v. 
Bassett,  10  B.  &  C.  657). 
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IlerdbFs  Books.]  The  herald's  visitation  books  math;  under  commisioners, 
regularly  issued  till  the;  close  of  tin;  seventeenth  century,  2  James  II.,  arc 
evidence  of  the  facts  therein  recorded  in  matters  of  pedigree  (B.  N.  P.  248). 
But  a  pedigree  deduced  from  these  books,  and  drawn  up  by  a  herald,  is  not 
admissible  (King  v.  Forster,  Jon.  (T  )  224;  2  Rol.  Abr.  086).  Nor  is  ihe 
written  pedigree,  purporting  to  be  made;  by  one  of  the  family,  and  entered  in 
the  herald's  books  (12  Vin.  Abr.  Ev.  119).  An  affidavit  stating  ihe  mem- 
bers of  deft.'s  family,  found  in  the  herald's  office,  may  be  evidence,  as  a 
declaration  and  the  entry  of  it  in  the  herald's  book  bus  been  allowed  as 
secondary  evidence,  the  original  having  been  lost  (Doe  v.  Gascoigne,  2 
Stark.  Ev.  App.  1087). 

Corporation  Books.]  See  "CORPORATION,"  p.  851.  The  books  of  a 
municipal  corporation,  whether  containing  entries  of  a  public  or  private 
nature,  are  admissible  in  evidence  as  between  themselves,  but  not  as  against 
a  stranger  (Linden  v.  Lynn,  1  H.  Bl.  214,  n.  (c);  Cowp.  102;  1  Stra.  93; 
Thetford  Case,  12  Vin.  Abr.  90,  pi.  16).  Nor  will  an  entry  of  a  private 
nature,  though  made  in  the  public  books  of  the  corporation,  be  receivable  in 
evidence,  "for  that  fact  will  not  make  the  entry  of  a  public  nature,  because 
it  happens  to  be  made  in  a  public  book;"  and  "  it  will  still  lall  wi  hin  ih  •  rule 
applicable  to  *private  books,  that  they  cannot  be  given  in  evidence 
[  *736  ]  for  the  party  to  whom  they  belong  (Marriage  v.  L  iwrence,  3  B  & 
A.  144;  2  B.  &  A.  185;  Brett  v.  Beales,  Moo.  &  M.  419;  Lon- 
don v.  Lynn,  supra).  They  are  not  admissible  to  establish  a  right  to 
appoint  a  curate  as  against  the  vicar  (Attorney-General  v.  Warwick,  4  Russ. 
222);  or  an  exclusive  right  to  trading  (Davies  v.  Morgan,  1  Cr.  &  J.  590). 
An  entry  of  the  disfranchisement  of  a  corporation,  is  evidence  to  restore  his 
competency  as  a  witness,  and  cannot  be  collaterally  examined  on  the  merits 
(Brown  v.  London,  11  Mod.  225).  Where  a  water  company  was  sued  on 
a  bond,  their  books  were  rejected  as  proof  for  them  that  the  bond  was  exe- 
cuted at  an  irregular  meeting,  although  the  pit.  was  a  proprietor,  and  the 
private  act  required  such  books  to  be  kept,  and  to  be  open  for  inspection  to 
proprietors  (Hill  v.  Manchester  W.  W.,  5  B.  &  Ad.  866  ;  see  "  PART- 
NERS"). Pit.  sued  the  corporation,  of  which  he  was  an  alderman,  on  a 
bond ;  and  deft,  pleaded,  first,  fraud  ;  secondly,  that  the  bond  was  executed 
contrary  to  a  by  law.  The  books  of  the  corporation  were  admitted  to  prove 
the  by-law,  but  rejected  as  evidence  for  the  defts.  of  a  pecuniary  transaction 
between  the  pit.  and  corporation,  in  proof  of  the  fraud  (Holdsworlh  v.  Dart- 
mouth (Mayor  of),  Rose.  Ev.  150). 

The  books  of  a  corporation  are  not  evidence  to  prove  a  usage  by  entries 
of  acts  of  submission,  by  particular  persons,  to  the  exercise  of  rights  insisted 
on  without1^ roof  aliunde  of  the  situations  of  these  persons,  and  their  posi- 
tion with  reference  to  the  corporation  (Davies  v.  Morgan,  1  Cr.  &  J.  587). 
Lapse  of  time  dispensed  with  proof  of  the  handwriting  of  the  individual 
making  entries  in  corporation  books,  where  the  document  is  admissible  in  se 
(lb.).  Semble,  the  declaration  of  deceased  corporators  and  burgesses  are 
admissible  in  evidence  (Ib.).  An  entry  in  the  book  of  a  company  not  incor- 
porated, and  purporting  to  be  dated  lb'72,  and  to  be  a  promise  by  one  F.  S. 
to  pay  a  fine  incurred  by  him  for  selling  goods  in  a  town,  not  being  free 
thereof,  is  not  evidence  without  extrinsic  proof  who  F.  S.  was,  and  in  what 
situation  he  stood  respecting  the  corporation  (Ib.).  When  the  books  are 
admissible,  examined  copies  are  so  (Brocas  v.  London  (Mayor  of),  1  Stra. 
381). 

In  an  action  for  tolls  claimed  by  the  corporation,  an  ancient  schedule 
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produced  from  amongst  their  muniments,  copies  of  which  were  produced  by 
their  officer  to  the  lessee  of  the  tolls,  and  by  the  lessee  to  the  collector,  by 
which  they  have  actually  collected,  is  admissible  in  evidence  for  the  corpo- 
ration (Brett  v.  Bwiles,  Moo.  &  M.  419);  contra,  where  the  copies  in  the 
hands  of  the  lessee  are  not  shown  to  have  been  delivered  to  him  from  the 
corporation,  although  they  correspond  accurately  with  the  old  schedule  (Ib. ; 
see  Vol.  I.,  p.  851). 

In  questions  of  public  right,  such  as  the  swearing  and  admitting  freemen, 
such  books  are  evidence  against  a  stranger  (17  St.  TV.  810,  854).  In  all 
cases  where  the  books  of  a  corporation  are  admissible  in  evidence,  it  must 
appear  that  they  were  regularly  kept  by  the  proper  officer,  though  entries 
made  by  other  persons  are  sufficient,  if  good  cause  be  shown  why  the  proper 
officer  has  not  acted  (1  Stra.  92;  12  Vin.  Abr.  Ev.  a,  6,  15,  pi.  16;  see 
"  CORPORATION,"  p.  581). 

Doomsday -Book,  Ancient  Surveys,  cpc.]  Doomsday-book  is  admissible 
in  evidence,  to  show  a  particular  estate  (Hob.  188  ;  Gilb.  Ev.  2nd  ed.  78; 
Bac.  Abr.  Ev.  633;  B.  N.  P.  248).  Ancient  surveys  are  admissible  to 
show  the  boundaries  of  a  manor,  but  they  will  not  be  allowed  as  evidence 
for  the  lord  against  a  stranger  (1  Stra.  95;  1  Ld.  Raym.  734).  The  valor 
beneficiorum,  or  Pope  Nicholas's  taxation,  is  admissible  to  prove  the  rate  and 
value  of  ecclesiastical  benefices  (Bullen  v.  Michel,  2  Pri.  477); 
and  the  new  valor  beneficiorum,  made  in  26  Hen.  VIII.,  to  prove  [  *737  ] 
the  first  fruits  and  tenths  of  ecclesiastical  promotions  (Drake  v. 
Smith,  5  Pri.  377  ;  Bullen  v.  Michel,  4  Dow.  324;  Cro.  Car.  455;  2  Lutw. 
1305;  2  Gvvill.  536;  4  Pri.  221).  A  survey  of  the  ancient  possession  of 
religious  houses  has  been  admitted  to  prove  a  vicar's  right  to  certain  tithes 
(1  Wils.  170;  2  Gwill.  542).  A  survey  of  the  king's  ports  is  evidence 
(Gilb.  Ev.  77).  Parliamentary  surveys  are  admissible  in  evidence  (1  M.  & 
S.  292;  11  East,  284;  1  Mod.  117). 

A  survey  of  a  manor  of  the  duchy  of  Lancaster,  professing  to  be  made 
temp.  Eliz.  by  direction  of  the  surveyor-general,  by  the  oaths  and  present- 
ment of  certain  tenants  of  the  manor  is  not  evidence  of  the  boundary  of  the 
manor,  in  behalf  of  the  owner  pf  it,  such  survey  not  being  shown  to  have 
been  taken  under  any  statute,  or  other  sufficient  authority  (Evans  v.  Taylor, 
7  Ad.  &  E.  617).  Surveys  of  the  church  and  crown  lands,  taken  by  com- 
missioners under  authority  of  parliament  during  the  Commonwealth,  are  ad- 
missible in  evidence  (Underbill  v.  Durham,  2  Gvvill.  542;  Rowe  v.  Brenton, 
3  Man.  &  Ry.  359).  An  ancient  survey  of  a  manor  made  before  commis- 
sioners appointed  by  the  Lord  of  the  manor,  and  a  jury  of  the  tenants  of  the 
manor,  is  admissible  to  show  the  boundaries  of  the  manor,  but  not  as  evidence 
of  the  lord's  title  to  wreck  (Talbot  v.  Lewis,  6  C.  &  P.  603).  A  survey 
taken  by  commissioners  from  the  crown,  when  seised  of  a  manor,  is  evidence 
to  show  what  were  the  demesne  lands  of  the  manor  at  that  time  (Dimes  v. 
Arden,  6  Nev.  &  M.  494). 

A  terrier,  or  map  of  a  parish,  not  signed  by  any  of  the  parishioners,  is 
not  admissible  evidence  of  the  boundary  of  the  parish  (Earl  v.  Lewis,  4  Esp. 
3);  nor  a  copperplate  map,  taken  by  the  direction  of  the  overseers  of  a  parish 
on  an  issue,  whether  a  particular  spot  of  ground  is  a  highway  or  not  (Pollard 
v.  Scott,  Pea.  19).  But  a  terrier  must  come  from  the  proper  repository,  the 
registry  of  the  diocese  (Atkins  v.  Hatton,  2  Anst.  3S7 ;  but  see  Miller  v. 
Forster,  ib.  n.);  the  church  chest,  or  the  registry  of  the  archdeacon  (Arm- 
strong v.  Hewett,  4  Pri.  216).  A  copy  from  the  parish  registry,  if  the  ori- 
ginal cannot  be  found,  is  evidence  (Ib.). 
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A  book  from  the  registry  of  Lincoln  containing  inter  alia  what  are  called 
copies  of  endowments  of  certain  vicarages,  was  received  as  evidence  of  an 
endowment  of  a  vicarage  in  Northamptonshire  (Leonard  v.  Franklin,  4  Pri. 
264;  soe  Hulsc  v.  Eyston,  ib.  417  ;  and  Hcbden  v.  Freeman,  ib.  420).  The 
bishop's  registry  is  the.  proper  place  of  custody  for  the  sequestrator's  receipts, 
accounts,  &c.,  with  reference  to  their  admissihility  as  legal  evidence  in  ques- 
tions of  disputed  right  to  tithes  (Pulley  v.  Hilton,  12  Pri.  625).  The  arch- 
deacon's  registry  is  a  proper  place  of  deposit  (Pott  v.  Durant,  3  Anst.  795). 
A  terrier,  though  not  signed  by  the  impropriate  rector,  nor  by  any  person 
for  him,  is  evidence  against  him  as  to  his  right  to  tithes  in  a  parish  (Ib.). 
An  instrument  purporting  to  be  an  endowment  without  a  seal  remaining, 
and  another  purporting  to  be  an  inspeximus  of  the  former,  under  the  seal  of 
the  ordinary,  were  rejected  as  coming  out  of  private  hands  unconnected  with 
the  matter  in  dispute  (Ib.).  An  entry  purporting  to  be  a  terrier  in  an  old 
book  called  a  parish  register  produced  from  an  iron  chest  in  the  vicarage- 
house,  of  which  the  only  key  was  kept  by  the  vicar,  and  accompanied  by 
other  suspicious  circumstances,  was  admitted  in  evidence,  but  left  to  the  jury 
to  attach  what  weight  they  pleased  to  it,  and  they  found  it  not  to  be  authentic, 

and  it  was  rejected  by  the  court  (Atkins  v.  Drake,  M'Cle.  &  Yo. 
[  *738  ]  214).  Terriers  are  not  documents  of  such  Conclusive  authority 

as  to  exclude  all  other  evidence,  but  are  to  be  construed  and  ex- 
plained by  the  usage  proved,  respecting  the  subject-matter  to  which  they 
refer  (Ib.).  The  evidence  afforded  by  the  ecclesiastical  and  parliamentary 
surveys,  either  for  or  against  a  modus,  is  entitled  to  very  little  weight  (see 
"  TITHES"). 

General  Histories,  $-c.~]  General  histories  are  admissible  to  prove  a  matter 
relating  to  the  kingdom  at  large  (B.  N.  P.  248 ;  Vin.  Abr.  Ev.  (A,  6,  40). 
But  it  seems  only  with  reference  to  the  government ;  it  is  not  therefore  proof 
that  King  Alfred  was  founder  of  a  college  (Cockman  v.  Mather,  1  Barn.  14; 
see  Brounker  v.  Atkins,  Skin.  115).  So,  Speed's  Chronicle  has  been  ad- 
mitted to  prove  a  particular  point  in  history  (Skin.  14;  1  Vent.  151  ;  Neale 
v.  Fry,  1  Salk.  282 ;  Skin.  623).  But  a  particular  custom  cannot  be  proved 
by  the  production  of  a  general  history  (B.  N.  P.  248;  1  Burr.  14;  Stainer 
v.  Droitwitch  (Burgesses  of),  1  Salk.  282  ;  Skin.  623  ;  Piercey's  case,  2  Jon. 
164).  Nor  is  it  evidence  of  the  creation  of  a  peerage  (Vaux  Peerage  case, 

5  Cl.  &  Fin.  526).     The  Year  Books  are  admissible  to  prove  the  course  of 
the  courts  (1  Salk.  282). 

The  manors  of  R.  and  of  S.,  the  parishes  of  C.  and  of  Y.,  and  the  coun- 
ties of  B.  and  G.,  were  conterminous :  held,  in  an  action  for  disturbance  of 
common,  in  which  the  boundaries  of  the  two  manors  came  in  question,  that 
a  county  history  of  the  county  of  B.,  which  stated  the  boundaries  of  the 
counties  at  this  spot  was  not  receivable  in  evidence  (Evans  v.  Getting,  6  C. 

6  P.  586). 

Where  a  document,  inadmissible  as  evidence,  has  been  in  part  read  at  the 
instance  of  counsel,  he  cannot  afterwards  object  to  the  admissibility  of  the 
whole  of  it  (Laybourn  v.  Chisp,  4  M.  &  W.  320). 


PURCHASE. 
Ante,  " GOODS  SOLD-" post,  "VENDOR  AND  PURCHASER." 
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REBUTTER. 

A  REBUTTER  is  the  deft.'s  answer  in  pleading  to  the  plt.'s  surrejoinder. 
It  seldom  occurs  in  pleading.  The  qualities  and  form  of  it  are  governed  by 
the  same  rules  as  the  deft.'s  rejoinder  or  pleas  (see  Forms  of  Rebutter,  3 
Ch.  PI.). 


RECEIPT. 

Effect  of.]  It  is  not  necessary  to  have  a  receipt  given  in  any  specific  terms; 
it  is  sufficient  if  it  purports  to  be  a  discharge,  and  is  intended  to  operate  as 
such  (per  Lord  Kenyon,  2  Esp.  Ca.  621 ;  see  post,  "  RELEASE;"  ante,  "PAY- 
MENT"). 

When  a  receipt  is  given  under  hand  and  seal,  it  operates  as  a  bar,  and 
the  party  is  thereby  estopped  in  a  court  of  law  from  setting  up  parol  evidence 
inconsistent  with  the  terms  of  such  deed  (Gilb.  Ev.  142  ;  Baker  v.  Dewey, 

1  B.  &  C.  737;  Rowntree  v.  Jacob,  2  Taunt.  141).     However,  where  the 
recitals  in  a  deed  show  that  the  money  has  not  been  paid,  the  words 

of  the  release  and  ^receipt  are  restrained  in  their  operation,  and   [  *739  ] 
must  be  controlled  by  the  previous  recital  (Lampon  v.  Corke,  5  B. 
&  A.  606 ;  Bottrel  v.  Summers,  2  G.  &  J.  407 ;  ante,  Vol.  I.,  p.  64).     Nor 
is  the  receipt  indorsed  on  the  back  of  the  deed  conclusive  (Straton  v.  Rastall, 

2  T.  R.  366).     The  usual  acknowledgment  in  a  deed  of  the  receipt  of  a  sum 
of  money  may  be  rebutted  by  evidence  of  some  subsequent  and  distinct  cir- 
cumstance, as  for  instance,  if  a  check  were  given  at  the  executing  of  the 
instrument,  and  it  were  dishonoured  on  presentment  (Deverell  v.  Whitmarsh, 

5  Jur.  963,  C.  P.).     A  receipt  indorsed  on  the  back  of  a  deed  may  be  sepa- 
rately read  in  evidence  though  it  be  part  of  an  instrument  requiring  another 
stamp  (Odye  v.  Cookney,  1  M.  &  R.  517,  per  Ld.  Abinger,  C.  B.). 

A  receipt  not  under  seal  is,  in  general,  nothing  more  than  a  prima  facie 
acknowledgment  that  the  money  has  been  paid ;  therefore,  it  is  not  a  dis- 
charge of  the  action,  nor  is  it  pleadable  in  bar  (per  Abbott,  C.  J.,  Skaife  v. 
Jackson,  3  B.  &  C.  423;  5  D.  &  R.  290;  Stratton  v.  Rastall,  supra; 
Bauerman  v.  Radenius,  7  T.  R.  663).  It  is  not  an  estoppel,  and  the  cir- 
cumstances under  which  it  was  obtained  may  be  shown  (Ib. ;  4  B.  &  A. 
611).  It  may  be  contradicted  or  explained  (Greaves  v.  Key,  3  B.  &  Ad. 
318).  Therefore,  if  one  of  several  pits.,  or  a  nominal  pit.  suing  for  another 
person  beneficially  interested,  by  collusion  with  the  deft,  fraudulently 
give  him  a  receipt  for  the  debt,  though  no  money  have  passed  between 
them,  the  court  will  preclude  the  deft,  from  availing  himself  of  such 
a  receipt,  on  motion  (1  B.  &  P.  447 ;  "  PARTNERS").  And,  on  the 
production  of  such  receipt,  the  pits,  are  not  thereby  estopped  from  bring- 
ing evidence  on  the  trial  to  prove  that  the  money  had  not  been  paid  over  to 
them,  and  that  the  giving  the  receipt  will  be  considered  a  nullity  (Benson  v. 
Bennett,  cited  1  Camp.  304,  in  notis).  It  may  also  be  shown  that  the 
receipt  was  not  given  under  a  full  knowledge  of  the  circumstances,  but  was 
founded  on  mistake  or  misapprehension  (Stratton  v.  Rastall,  2  T.  R.  366; 
Benson  v.  Bennett,  cited  Aimer  v.  George,  1  Camp.  294;  4  B.  &  C.  715; 

6  D.   &  R.  413;  Lampon  v.   Corke,  5  B.  &  A    611  ;  Skaife  v.  Jackson, 
supra  ;  Farrar  v.  Hutchinson,  1  P.  &  D.  427  ;  ante,  p.  391). 

In  an  action  by  partners  for  a  debt  due  to  the  firm  where  the  defendant 
gives  in  evidence  a  receipt  by  one  pariner  in  the  names  of  all,  evidence  is 
admissible  on  behalf  of  the  pits,  to  show  that  the  receipt  was  fraudulently 
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given  by  one  partner  (Fnrrar  v.  Hutchinson,  1  P.  &  D.  437 ;  9  Ad.  &  E. 
042;  2  W.  W.  &  H.  106). 

In  an  action  on  debt  for  work  and  labour  to  wbich  there  was  a  plea  of 
nunquam  indebit.at.us  a  receipt  for  a  certain  amount  of  labour  acknowledg- 
ing that  it  is  the  plt.'s  entire  claim  for  labour  up  to  a  certain  day,  is  admissi- 
ble in  evidence  if  tendered  to  show  that  nothing  was  due  (Lauler  v.  Cle- 
ments, 4  Jur.  763,  B.  C.).  Secus,  if  tendered  as  evidence  of  payment  (Ib.). 
Receipts  for  rents  produced  from  the  proper  custody  given  by  tenant's  father 
in  his  own  name  after  the  date  of  a  fine:  held  admissible  to  show  an  exer- 
cise of  ownership  by  him  (Davies  v.  Lowndes,  5  Bing.  N.  C.  161  ;  7  Sco. 
22).  In  assumpsit  for  money  lent  in  France,  unstamped  receipts  were  pro- 
duced in  proof  of  the  loan:  held,  that  it  was  not  admissible  to  show  that  by 
law  of  that  country  such  receipts  required  stamps  to  render  them  valid 
(James  v.  Catherwood,  3  D.  &  R.  190).  Where  a  clerk  on  receiving  money 
on  his  master's  account,  gave  the  debtor  a  receipt  on  plain  paper,  a  stamp 
being  necessary;  this  receipt  was  not  admissible  in  evidence  against  the 
clerk  on  an  indictment  under  the  statute  39  Geo.  III.  c.  85,  for  embezzling 

the  money  so  received  (Rex  v.  Hall,  3  Stark.  67).     The  words 
[  *740  ]  "Settled,  Samuel  Hughes,"  at  the  foot  of  *a  bill  of  parcels,  import 

a  receipt  and  an  acquittance  (Rex  v.  Martin,  2  M.  C.  &  R.  483). 
In  debt,  on  bond  against  the  surety  of  a  deceased  collector  of  taxes,  condi- 
tioned for  the  due  performance  of  his  duty  as  such,  and  for  delivering  to  the 
obligee  all  books  and  accounts  entrusted  to  his  care,  a  collecting  book  received 
by  him  from  his  predecessor,  for  the  faithful  delivery  of  which  to  the  obligee 
the  deft,  became  surety,  and  on  the  death  of  the  principal  it  was  accordingly, 
delivered  to  such  obligee,  containing  the  names  of  the  parishioners  residing 
within  the  parish  for  which  the  collector  was  appointed,  and  the  sums  at 
which  they  were  rated,  and  the  usual  mark  was  made  by  him  therein  oppo- 
site to  some  of  such  names  by  which  he  indicated  the  receipt  of  the  sums 
assessed  on  them,  and  receipts  sighed  by  him  for  money  paid  to  him  in  his 
official  capacity  were  produced  and  received  in  evidence  against  the  surety  on 
the  execution  of  a  writ  of  inquiry:  held,  in  the  Common  Pleas  on  a  motion 
whether  such  receipts  ought  to  haVe  been  admitted,  that  the  circumstances  of 
the  case  did  not  warrant  either  an  actual  or  implied  authority  by  the  surety 
to  admit  the  receipts  of  the  principal  as  evidence  against  him  (Goss  v.  Wat- 
lington,  6  Moo.  355 ;  3  B.  &  B.  132). 

In  general,  however,  a  receipt,  especially  if  it  be  in  full  of  all  demands,  is 
the  strongest  prim  a  facie  evidence  of  the  truth  of  it  (Aimer  v.  George, 
1  Camp.  398;  Bristow  v.  Eastman,  1  Esp.  174;  3  Stark.  Ev.  1044).  In 
such  a  case  it  would  seem,  in  fact,  to  be  equivalent  to  an  executed  gift  of  the 
n  oney  (Rranston  v.  Robins,  4  Bing.  11).  As  between  the  underwriter  and 
the  assured,  the  acknowledgm<  nt  in  ihe  policy  of  the  receipt  of  the  premium 
by  the  broker  is  conclusive  (D.-ilzell  v.  Mair,  1  Camp.  532);  unless  the 
assurer!  has  practised  a  fraud  to  induce  the  broker  to  give  credit  to  him  (Foy 
v.  Bell,  3  Taunt.  493).  if  a  parly  give  a  receipt  for  the  last  rent,  the  for- 
mer is  presumed  to  be  paid,  because  he  is  supposed  first  to  receive  and  take 
in  ilie  dt-bts  which  are  of  the  longest  standing  (Gilb.  Ev.  142,  157).  A 
wri'ti-n  acknowledgment  of  the  payment  of  money,  stamped  as  a  receipt,  is 
prima  Jade  evidence  of  the  fact  of  payment,  although  there  may  be  other 
writing  (  i\  the  same  paper,  amounting  to  an  agreement,  provided  this  does 
not  in  any  manner  control  or  quality  the  former  part  (Gray  v.  Smith,  1 
Cniup.  3*7  ;  Skrene  v.  Elmore,  2  Camp.  407;  Odye  v.  Cookney,  1  M.  & 
R.  517).  A  receipt  on  the  back  of  a  bill  of  exchange  is  prima  facie  evi- 
dence of  payment  by  the  acceptor  (Pea.  25).  Acknowledgments  entered  at 
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different  times  on  unstamped  paper  are  not  evidence  of  the  payments  made, 
but  a  bill  containing  an  account  of  debits  and  credits,  and  made  out  at  one 
time,  to  be  delivered  to  the  deft,  as  showing  the  balance  against  him,  is  evi- 
dence for  the  deft.  (Wright  v.  Shawcross,  2  B.  &  A.  501,  502,  n. ;  see 
Jacob  v.  Lindsay,  1  East,  460 ;  Hawkins  v.  Warre,  3  B.  &  C.  696).  A 
receipt  is  evidence  of  payment  to  an  agent,  if  a  person  acknowledges  therein 
that  he  has  received  money,  and  thereby  accredits  the  agent  with  the  princi- 
pal to  that  amount.  A  receipt  for  rent,  stating  it  to  be  a  year's  rent,  up  to  a 
particular  day,  is  prima  facie  evidence  of  the  commencement  of  the  tenancy 
at  that  day  (Doe  v.  Samuel,  5  Esp.  173).  An  agent  employed  to  receive 
money,  and  bound  by  his  duty  to  his  principal  to  communicate  to  him 
"whether  the  money  is  received  or  not,  renders  an  account  from  time  to  time 
which  contains  an  intentional  mis-statement  that  the  money  has  been 
received  :  held,  that  he  is  so  far  bound  thereby  that  he  cannot  make  his  prin- 
cipal refund  moneys  paid  on  such  account  (Shawv.  Picton,  4  B.  &  C.  729; 
Skyringe  v.  Greenwood,  ib.  281). 

A  memorandum  containing  an  acknowledgment  of  the  receipt 
of  money,  but  not  stamped  as  a  receipt,  may  be  given  in  evidence,  [  *741  ] 
if  not  offered  as  proof  of  a  receipt  of  money,  but  for  other  pur- 
poses (Brookes  v.  Davis,  2  C.  &  P.  186). 

A  mere  acknowledgment,  not  of  the  payment  of  money,  but  of  a  sum  due 
and  owing;  as  an  I  O  U  signed  by  the  party,  requires  not  a  receipt  stamp 
(Fisher  v.  Leslie,  1  Esp.  426  ;  Israel  v.  Israel,  1  Camp.  499  ;  Childers  v. 
Bulnois,  D.  &  R.,  and  see  9  Geo.  IV.  c.  14,  s.  8).  Nor  does  a  memoran- 
dum, "  Mr.  T.  has  left  in  my  hands  200£"  (Tomkins  v.  Ashby,  6  B.  &  C. 
541) ;  nor,  "  I  have  in  my  hands  three  bills  which  amount  to  120/.  10s.  6d. 
which  I  have  to  get  discounted  or  return  on  demand"  (Mallet  v.  Hutchin- 
son,  7  B.  &  C.  639).  Nor  an  acknowledgment  of  the  correctness  of  an  ac- 
count, containing  a  statement  of  sums  advanced,  and  disbursements  made 
(Welland  v.  Moss,  1  Bing.  134).  It  is  no  objection  to  the  admission  of  a 
receipt  in  evidence  that  it  state  the  terms  and  consideration  for  which  the 
money  was  paid  (Watkins  v.  Hewlett,  1  B.  &  B.  1).  Where  the  endorse- 
ments of  receipts  on  a  bond  have  filled  the  space  left  for  subsequent  receipts, 
such  receipts,  written  on  pieces  of  paper  and  attached  to  the  bond  do  not  re- 
quire a  receipt  stamp  (Cornie  v.  Young,  4  Camp.  336). 

A  receipt  for  debt  and  costs  indorsed  by  the  plt.'s  attorney's  town  agent 
on  a  writ  of  summons,  is  evidence  against  the  pit.  without  farther  proof  of 
agency  (Weary  v.  Alderson,  2  Moo.  &  R.  127). 

Receipts  or  discharges  given  for  or  upon  the  payment  of  money  require 
the  following  stamps  by  55  Geo.  III.  c.  184,  sch.  part  1  :  see  3  &  4  Will. 
VI.  c.  23,  s.  1  :  Amounting  to 


£  5         and  not  exceeding 

£10 

...  £0 

Os. 

3c 

10                         " 

20 

...    o 

0 

6 

20 

50 

...      0 

1 

0 

50 

100 

...      0 

1 

6 

100 

200 

...      0 

2 

6 

200 

300 

...      0 

4 

6 

300 

500 

...      0 

5 

0 

500 

1000 

...    o 

7 

6 

1000  or  upwards 

0 

10 

0 

Where  the  receipt  is  expressed  or 

acknowledged  therein  to  be  in 

full  of  all  demands 

0 

10 

0 
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Proof  as  to.]  The  receipt  should  be  produced,  duly  stamped  and 
proved,  by  showing  the  party's  handwriting:  ante,  "HANDWRITING."  If 
there  be  a  subscribing  witness,  he  should  be  subpoenaed  (ante,  Vol.  I.  p. 
937).  A  payment  may  be  proved  by  other  evidence  than  the  receipt,  and 
that  even  where  a  receipt  has  been  taken  ;  as  it  is  not  like  a  case  of  con- 
tract, which,  if  reduced  into  writing,  can  be  proved  only  by  the  production 
of  the  writing.  And,  where  a  receipt  is  void  for  want  of  a  stamp,  it  may 
be  shown  to  a  witness,  to  refresh  his  memory  (1  Ph.  Ev.  501  ;  Rambert  v. 
Cohen,  4  Esp.  215  ;  Jacob  v.  Lindsay,  I  East,  460 ;  1  Saund.  325  (&));  and 
if  he  swear  that  he  has  no  doubt,  from  the  circumstance  of  his  having  made 
the  memorandum,  that  the  money  was  paid,  as  stated  therein,  although  he 
add  that  he  cannot  recollect  the  fact,  it  is  enough  (Maugham  v.  Hubbard,  8 
B.  &  C.  14  ;  see  Trcntham  v.  Deverill,  4  Sco.  128). 

A  written  acknowledgment  that  a  debt  on  demand  has  been  settled,  bal- 
anced, or  otherwise  satisfied,  though  unsigned,  is  a  receipt  within  the  act. 
A  general   acknowledgment    of  payment  or    settlement,    &c.,  of  a  debt, 
without  specifying  its  amount,  or  of  a  receipt  of  a  specified  sum,  in  full  of 
any  such  debt,  is  to  be  charged  *with  a  105.  duty.     And  payment 
[  *742  ]   by  bills,  notes,  and  other  securities,  is  to  be  taken  as  payment  of 
moneys. 

Receipts  upon  bills  of  exchange,  promissory  notes,  and  checks  (duly 
stamped,  when  so  required  by  law),  upon  the  same  being  paid,  or  on  bills 
drawn  out  of,  but  payable  in  Great  Britain,  receipts  upon  bank  notes,  letters 
by  the  general  post  acknowledging  the  safe  arrival  of  bills  of  exchange, 
notes,  or  other  securities  for  money ;  and  receipts  indorsed  upon  stamped 
deeds,  for  the  consideration  money,  or  for  money  due  and  paid  thereon,  are 
exempt  from  receipt  stamps.  A  receipt  noticing  the  terms  and  consideration 
of  payment  does  not  require  an  agreement  stamp  (Watkins  v.  Hewlitt,  3 
Moo.  211),  and  releases  by  deed  duly  stamped  (see  35  Geo.  III.  c.  55).  So, 
a  receipt  for  the  price  of  a  horse  sold  "  warranted  sound,"  may  be  read  as 
proof  of  a  warranty,  without  an  agreement  stamp  (Skrine  v.  Elmore,  2 
Camp.  40).  A  steward's  books  of  receipts  prove  themselves,  without  proof 
of  his  handwriting,  if  they  come  from  the  proper  custody  (Wynne  v.  Tyr- 
whitt,  4  B.  &  A.  376). 

A  bill  of  parcels  subscribed,  settled  by  two  bills,  one  at  nine,  the  other  at 
twelve  months,  was  held  to  require  a  stamp  (Smith  v.  Kelly,  Pea.  25,  n.). 
So  the  word  settled  under  a  bill  (Spawforth  V.Alexander,  2  Esp.  621).  An 
acknowledgment  of  having  received  acceptances,  with  an  undertaking  to 
provide  for  them,  requires  a  stamp  (Scholey  v.  Walsby,  Pea.  24). 


RECOGNIZANCE  OF  BAIL,  ACTION  ON. 

FORM  or  REMEDY  AND  PLEADINGS,  p.  743. — Amount  recoverable,  p.  743. — 
Declaration,  p.  743. — Plea,  p.  744. — Replication,  p.  745. — Precedents, 
p.  745. — Evidence,  p.  745. — Variance,  p.  746. 

A  ca.  sa.  to  fix  bail  must,  in  London  and  Middlesex,  be  entered  in  the  pub- 
lic book,  at  the  sheriff's  office,  four  clear  days  (R.  G.  H.  T.  2  Will.  IV. 
77)  before  the  return  day,  exclusive  of  the  day  when  it  is  lodged,  and  the 
return  day,  and  of  an  intervening  Sunday  (Furnell  v.  Smith  7  B.  &  C.  693; 
Howard  v.  Smith,  1  B.  &  A.  528  ;  Fraser  v.  Miller,  1  Dowl.  141  ;  Anon, 
ib.,  142  ;  Decas  v.  Terry,  2  D.  &  R.  869),  or  Holy  Thursday,  or  Bother 
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holiday,  (Scott  v.  Larkins,  7  Bing.  109;  4  Moo.  &  P.  748,  1  Dowl.  201), 
hut  not  of  half-holidays  in  the  sheriff's  office  (Ex  parte  Rigbye,  6  N.  &  M. 
773  ;  Armitage  v.  Rigbye,  5  Ad.  &  E.  76). 

It  should  not  be  returnable  immediately,  but  in  term  (see  qucere  in  Kemp 
v.  Heslop,  1  M.  &  W.  58 ;  4  Dowl.  687  ;  1  Tyr.  &  G.  77  ;  1  Gal.  438).  If 
the  principal  is  in  the  custody  of  the  sheriff  before  the  return  is  made,  and 
the  sheriff,  at  the  instance  of  the  pit.,  returns  non  cst  inventus,  the  proceed- 
ings against  the  bail  will  be  set  aside,  though  he  was  in  custody  at  the  suit 
of  another  person  (Burke  v.  Main,  16  East,  2),  or  by  a  different  name,  if 
known  to  the  pit.  (Briggsv.  Richardson,  2  Dowl.  P.  C.  158),  or  upon  a  crim- 
inal charge  (Ward  v.  Brumfit,  2  M.  &  S.  238).  If  a  pit.  sends  a  writ  to 
the  sheriff,  indorsed  N.  E.  L,  and  with  directions  not  to  arrest  the  deft.,  yet, 
if  he  surrendt-rs,  the  sheriff  is  bound  to  take  him,  and  return  accordingly 
(Magnay  v.  Mongor,  7  Jur.  625).  Qucere,  whether  the  practice  of  making 
such  a  formal  return  is  not  an  abuse  of  process  (Stott  v.  Smith,  8  Pri.  512). 
A  return  of  n.  e.  i.  is  sufficient,  if  the  deft,  be  not  in  custody,  though  the  pit. 
knew  where  to  find  him(Sillitoe  v.  Wallace,  2  Tidd,  Pr.  1147). 

*Form  of  Remedy  and  Pleadings.  [  *74  3  ] 

Recognizance  of  Bail.']  The  conusee  of  a  recognizance  may  have  debt 
or  sci.  fa. ;  debt  in  any  court :  sci.  fa.  in  the  court  only  which  is  in  posses- 
sion of  a  record.  If  it  is  entered  into  in^chancery,  he  must  sue  by  sci.  fa.  (1 
Vern.  313).  He  may  have  debt  upon  the  judgment  obtained  upon  the  re- 
cognisance (2  Leon.  14),  and  qu.  whether  he  may  not  proceed  again  upon 
the  recognizance,  after  he  has  before  obtained  judgment,  and  has  had  execu- 
tion awarded  (Cro.  Eliz.  608,  817,  ace. ;  1  Rol.  Abr.  601 ;  lib.  10  to  20, 
contra}.  If  the  recognizance,  be  in  C.  P.,  and  it  be  put  in  suit  in  the  Exche- 
quer, the  pit.  cannot  have  any  advantage  which  he  would  not  have  had  by  the 
rules  of  C.  P.  (Vincent  v.  Brady,  1  Anst.  47). 

The  more  usual  remedy  on  a  recognizance  is  by  sci.  fa.  as  it  is  more  ex- 
peditious than  any  other  method  of  proceeding,  and  the  bail  have  less  oppor- 
tunity of  discharging  themselves  by  rendering  their  principal  (Tidd,  548). 
An  action  for  debt  is,  however,  sometimes  brought  (Ib. ;  1  Ch.  PI.  125) ;  and 
formerely  it  was  sometimes  preferable  to  proceed  in  debt,  as  before  the  3  & 
4  Will.  IV.  c.  42,  s.  34,  no  costs  were  allowed  in  a  sci.  fa.  unless  the  d^ft. 
appeared  (Tidd,  9th  ed.  1100);  and  damages  are  not  recoverable  in  a  sci. 
fa.  (1  Ch.  PI.  125).  If  the  bail  be  bound  jointly  and  severally,  as  is  usual, 
the  action  may  be  against  one  of  them  only  (Cro.  Jac.  45),  The  action  need 
not  be  in  the  same  court  as  that  in  which  the  recognizance  was  entered  (3 
Salk.  55;  7  T.  R.  355). 

Amount  Recoverable.]  Bail  shall  only  be  liable  to  the  sum  sworn  to  by 
the  affidavit  of  debt,  and  the  costs  of  suit  not  exceeding  in  the  whole  the  amount 
of  their  recognizance  (R.  G.  H.  T.  2  Will.  IV.  r.  21),  i.  e.  the  single  amount 
of  one  recognizance,  not  the  aggregate  of  two  separate  recognizances  (Van- 
sandau  v.  Nash,  2  Dowl.  767;  3  Moo.  &  S.  834). 

Declaration^  The  venue  is  local,  and  must  be  in  Middlesex  (Hob.  196  ,• 
2  Saund.  72 ;  2  Sm.  14 ;  5  East,  461).  As  to  the  venue  in  an  acti  >n  on  a 
recognizance,  taken  before  a  commissioner  at  Durham,  see  1  Moo.  430,  513  ; 
2  Moo.  66  ;  8  Taunt.  171.  The  declaration  must  state  the  recognizance  with 
certainty,  pursuing  the  description  in  the  entry  of  the  recognizance  ;  it  3hould 
also  allege  in  what  court,  and  at  whose  suit,  and  for  what  sum  or  caase  the 
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deft,  became  bnil  (Park  v.  Yostary,  1  Wils.  284;  Willes,  19,  n.  (a)  ;  Com. 
Dig.  Pleader,  2  W.  10;  1  Ch.  PI.  384).  A  variance  would  be  fatal  under 
nul  tid  record  (Ib. ;  2  Salk.  564 ;  1  Burr.  409  ;  8  Taunt  171  ;  2  Moo.  66). 
It  must  be  averred,  in  positive  terms,  that  the  recognizance  is  a  record  (Stev- 
enson v.  Grant,  2  N.  R.  103).  The  breach  must  be  stated  according  to  the 
terms  of  the  recognizance.  Where,  in  an  action  ag;iinst  two,  a  recognizance 
of  bail  was  given  "  in  case  the  said  C.  and  D.  should  happen  to  be  condemned, 
and  should  not  pay  or  render  themselves,"  and  a  sci.  fa.  thereon,  after 
showing  that  C.  was  condemned,  and  not  D.,  assigned  a  breach  that  C.  and 
D.  did  not  pay,  nor  render  &c.,  it  was  held  that  the  breach,  though  in  the 
words  of  the  recognizance,  was  defective,  since,  with  that  allegation,  it  was 
quite  consistent  that  C.  had  paid  or  rendered  himself,  which  would  have  sat- 
isfied the  recognizance;  and,  as  D.  was  not  condemned,  he  was  not  bound 
either  to  pay  or  to  render  (Wilkinson  v.  Thorley,  4  Moo.  &  S.  33).  But, 
where  two  were  sued  in  an  action  of  assumpsit,  and  a  recognizance  of  bail 
was  given,  in  case  the  said  C.  &  D.  should  happen  to  be  condemned,  and  it 
was  averred,  *in  the  declaration,  that  C.  was  condemned,  but  no 
[  *744  ]  notice  taken  why  D.  was  not  also,  it  was  considered  sufficient, 
since  D.  might  have  died,  or  become  a  certificated  bankrupt  before 
judgment,  which  fact  would  be  presumed  (Ib.  34);  see  "  JUDGMENT,"  ante, 
p.  253;  and  the  present  form  of  bail  piece  recognizance,  and  entry  on  the 
roll,  from  which  the  declaration  is  to  be  framed,  3  Chit.  G.  P.  by  Lush, 
316. 

Where  the  declaration  stated  the  recognizance  to  be  in  an  action  of  debt, 
and  it  was  on  promises,  the  variance  was,  on  nultiel  record,  held  fatal :  but  an 
amendment  was  allowed,  and  judgment  set  aside  on  a  special. motion,  and  pay- 
ment of  costs  (Mankenbeck  v.  Bushnel,  1  Sco.  569).  So  where  the  judgment 
was  declared  on,  as  of  Easter  term,  and  it  was,  in  fact,  signed  under  1  Will. 
IV.  c.  7,  s.  2,  in  vacation  on  the  15th  of  March  (Eglefield  v.  Eyre,  2  Nev.  & 
N.  851). 

Where  the  declaration  set  forth  a  condition  which  referred  to  an  action  for 
1200/.  paid,  and  1200/.  lent,  &c.,  and  then  averred  that  the  pit.  in  that  action 
afterwards  amended  by  leave,  and  altered  the  counts  10  3000/.  paid,  &c. 
On  a  plea  that  the  recovery  was  on  a  different  action  from  that  in  which  the 
recognizance  was  entered  into,  it  was  held  that  it  was  the  same  action,  not- 
withstanding the  amendment  (Taylor  v.  Wilkinson,  3  A.  &  E.  784 ;  W.  W.  & 
D.  238). 

The  sum  for  which  the  judgment  was  recovered  should  be  accurately  stat- 
ed, for  a  variance  will  not  be  amended  (Davis  v.  Dunn,  1  Dowl  N.  S.  317). 

Pica.]  Nul  tiel  record  may  be  pleaded,  either  to  the  recognizance  or 
judgment  stated  in  the  declaration,  or  to  both  (1  Saund.  92;  Com.  Dig. 
Pleader,  2  W,  13).  The  bail  may  plead  that  no  ca.  sa.  was  duly  issued 
and  returned  against  principal,  before  the  action  brought  against  bail,  but 
they  cannot  plead  a  mere  irregularity  in  ths  ca.  sa  (Ib. ;  Cherry  v.  Powel,  1 
D.  &  R.  50;  2  Burr.  1187  ;  4  East,  309;  16  East,  39;  Darling  v.  Gurney, 
2  Dowl.  101  ;  Danden  v.  Proctor,  7  B.  &  C.  800).  The  want  of  a  ca.  sa.  is 
not  an  irregularity  but  a  matter  of  substance,  which  must  be  pleaded  (Phil pot 
v.  Manuel,  5  D.  &  R.  615).  They  may  also  plead  the  render  (1  Raym.  156  ; 
1  Salk.  101),  which  may  be  made  now  at  any  time  before  the  prison  doors  are 
closed  for  the  night  on  the  last  day  for  rendering  by  2  Will.  IV.  r.  2,  or  death 
of  the  principal,  before  the  returning  of  the  ca.  sci.  (2  Raym.  1256  ;  Wils.  334  ; 
3'Ch.  PI.  995  ;  Wilson  v.  Hodges,  3  East,  312) ;  but  the  plea  must  not  be  that 
the  principal  died  before  the  issuing,  or  after  the  return  of  the  ca.  sa.  (10  Mod. 
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268,  603 ;  8  Mod.  31  ;  2  Stra.  717  ;  2  Ld.  Raym.  1452 ;  6  T.  R.  284 ;  2 
Saund.72  a ;  3  Burr.  1360).  Payment,  by  4  Anne.  c.  16,  s.  12.  or  release 
to  the  principal,  or  co-bail,  may  be  pleaded  by  them;  they  cannot,  however, 
plead  the  principal's  bankruptcy  and  certificate  (1  B.  &  P.  448;  2  B.  &  P. 
45  ;  5  Moo.  168  ;  1  B.  &  A.  393).  It  seems,  bail  may  plead  a  writ  of  error 
sued  out  and  allowed  before  the  return  of  a  ca.  sa.  (2  East,  439),  or  the  bank- 
ruptcy of  the  pit.  (Kinmear  v.  Tarrant,  15  East,  622  ;  1  Rose,  350),  but  not 
a  parol  agreement  to  give  the  principal  time  (Woodman  v.  Ford,  2  Jur.  11, 
Q.  B.).  or  to  take  from  him  goods  to  secure  payment  of  part  of  the  sum 
recovered,  and  the  consignment  of  them  accordingly  (Bulteel  v.  Jarrold,  8 
Price,  467),  or  his  giving;  a  cognovit  without  their  knowledge  or  consent, 
unless  by  the  terms  of  it  he  was  to  have  more  time  for  payment  that  he  would 
have  if  theaction  were  regularly  proceeded  in  (Stephenson  v.  R"che,  9  B.  & 
C.  707).  As  to  pleading  the  practice  of  the  court,  see  ante,  "  BAIL-BOND," 
Vol.  I.,  p.  191. 

*To  a  scire  facias  stating  a  recognizance  taken  by  A.  B.,  and 
that  it  was  so  taken  at  X.,  in  the  county  of  C.,  before  the  said  A.  [*745] 
B.,  then  being  a  master  extraordinary  for  the  county  of  C.,  duly 
authorized  in  that  behalf,  a  plea  that  the  recognizance  was  not  taken  and 
acknowledged  in  manner  and  form  as  in  the  scire  facias  alleged  at  X.,  in  the 
county  of  C.,  or  elsewhere  in  C. ;  held  bad,  for  duplicity,  and  as  being  too 
large  a  traverse  (Reg.  v.  Irwin,  9  Ir.  Eq.  R.  546).  To  a  scire  facias  on  a 
recognizance  averring  that  it  was  taken  in  the  county  of  C.,  before  A.  B.,  a 
master  extraordinary  for  the  county  of  C.,  it  was  pleaded  that  A.  B.  was 
not  a  master  extraordinary  for  the  county  of  C. :  held,  a  good  plea.  Two 
pleas  to  a  scire  facias  on  a  recognizance,  the  second  of  which  commenced 
with  the  avermeni,  "by  leave  of  the  court,  &c.,  pursuant  to  the  statute  in 
that  case  made,"  &c.,  though  informal,  held  sufficient  on  demurrer  (Reg.  v. 
Irwin,  9  Ir.  Eq.  R.  546). 

Replication.']  On  nul  tid  record  pleaded,  the  pit.  must  reply  the  exist- 
ence of  the  record,  and  conclude  prout  patet  per  recordnm,  praying,  also, 
that  it  may  be  seen  and  inspected  by  the  court  (1  Saund.  92,  93 ;  Com.  Dig. 
Pleader,  2  W.  13).  On  plea  of  no  ca.  sa.,  the  pit.  must  reply,  setting 
it  forth  and  the  return,  concluding  with  a  verification  (2  T.  R.  576  ;  see  1 
Doug.  58 ;  2  Wils.  65) ;  and  may  add,  without  waiting  for  a  rejoinder,  a 
prayer  for  the  inspection  of  the  record  of  the  writ,  and  return  by  the  court 
(Jackson  v.  Wickes,  2  Marsh.  354  ;  7  Taunt.  30).  When  the  ca.  sa.  does 
not  appear  to  have  been  issued  into  the  county  where  the  venue  in  the  ori- 
ginal action  was  laid,  the  deft,  may  traverse  the  allegation,  or  rejoin  the  fact 
(Dudlow  v.  Watchorm,  16  East,  39).  If  the  plea  be  that  the  principal  died 
before  the  return  of  the  ca.  sa.,  the  writ  and  return  must  be  replied,  and  it 
must  be  averred  that  the  principal  was  living  at  the  return  of  the  writ  (2 
East,  313).  Where  to  a  plea  of  no  ca.  sa.  the  pit.  replies  a  ca.  sa.  to  Lon- 
don, and  the  deft,  rejoins  that  the  original  action  was  in  Middlesex  and  not 
in  London,  a  surrejoinder  that  it  was  in  London,  concluding  with  a  verifica- 
tion by  the  record,  is  proper  on  special  demurrer  (Darling  v.  Gurney,  2 
Dowl.  101).  Where  the  original  action  was  damages,  it  is  not  demurrable 
in  a  replication  sci.fa.  to  pray  judgment  of  debt  and  damages  (Roe  v.  Roe, 
2  Chit.  322).  Where  the  bail  pleaded  no  ca.  sa.  against  the  principal,  and 
the  pit.  replied  that  there  was  one,  it  was  a  departure  to  rejoin  that  it  did  not 
lie  four  days  in  the  sheriff's  office  (Elliott  v.-  Lane,  1  Wils.  334).  Such  a 
rejoinder  is  also  bad  for  putting  in  issue  mere  practice  (Sanclon  v.  Proctor,  7 
B.  &  C.  800,  and  see  1  D.  &  R.  50). 
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See  a  replication  to  a  plea  that  judgment  was  satisfied  by  taking  deft,  in 
itioii,    that  the  ca.  sa.   was  irregular,  and    that    deft,   was  therefore 
discharged  out  of  custody  (M'Cormick  v.  Mellon,  1  C.  M.  &  R.  525). 


Precedents  (2  Ch.  PI.  336). 


Evidence. 

As  to  proving  the  record  on  an  issue  of  nul  iiel  record,  see  post,  755 ; 
Tidd,  Pr.  701.  A  recognizance  is  not  a  record  until  it  is  enrolled  (1  B.  & 
Ad.  153).  On  a  plea  of  payment,  or  any  other  plea,  by  deft.,  asserting  a 
fact  of  which  he  is  supposed  to  be  cognizant,  the  *burden  of  estab- 
[*746]  lishing  that  fact  lies  on  the  deft.  (2  East,  312;  see  ante,  "PAY- 
MENT).'' If  the  issue  be  taken  on  a  plea  of  a  render  of  principal, 
deft,  must  prove  that  the  principal  was  surrendered  in  due  time  ;  and,  to  sup- 
port his  plea,  therefore,  it  must  be  shown,  that  the  deft.,  for  whom  he  be- 
came bail,  was  in  custody  on  the  return  of  the  ca  sa.,  which  must  be  proved 
by  the  book  of  the  marshal  of  the  Queen's  Bench,  or  the  warden  of  the  Fleet, 
produced  by  the  proper  officer,  or  an  examined  copy  of  the  render,  as  en- 
tered there,  and  from  which  the  true  time  will  appear,  and  which  will  be 
sufficient  evidence.  On  issue  taken  on  a  plea  of  the  death  of  principal,  before 
the  return  of  the  ca.  sa.,  deft,  must  prove  such  death  (ante,  Vol.  I.  p.  894). 
On  an  issue  joined  upon  the  plea  of  no  ca.  sa.  against  the  principal,  the  writ 
and  sheriff's  return  should  be  proved  by  an  examined  copy  of  the  writ  from 
the  record,  as  the  best  proof  of  which  the  nature  of  the  case  is  capable  (B. 
N.  P.  234;  Bac.  Abr.  Ev.  H. ;  4  Esp.  160;  2  Moo.  &  S.  565;  post, 
"  WRIT"). 

Variance.]  An  averment  in  an  action  for  an  escape,  that  bail  above  was 
put  in  before  a  judge  at  chambers,  is  not  supported  by  evidence  of  bail  taken 
before  the  court  at  Westminster  (Bevan  v.  Jones,  4  B.  &  C.  403). 


RECORDS.(o) 

FORM  OF  REMEDY  AND  PLEADINGS,  p.  746. — Declaration,  p.  747. — Venue, 
p.  747. — Variance,  p.  748. — Pleas,  p.  749. — Replication,  p.  751. — 
Proof  of  Record,  p.  751 ;  under  Nul  tiel  Record,  p.  751  ;  by  Exempli- 
fication, p.  751 ;  by  Examined  Copies,  p.  752 ;  by  Office  Copies,  p. 
752  ;  by  Copies  made  by  proper  Officers,  p.  755. 

Form  of  Remedy  on,  and  Pleadings  as  to. 

Where  an  action  is  brought  on  a  record,  debt  is  the  proper  remedy;  as 
upon  the  judgments  of  all  courts  of  record  (ante,  p.  253 ;  Gilb.  Debt.  391  ; 
Com.  Dig.  Debt,  a,  3 ;  1  Ch.  PI.  124);  or  recognizances,  &c.  (1  Ch.  PI. 

(a)  3  U.  S.  Dig  P.  327  ;  2  Snpp.  U.  S.  Dig.  p.  687  ;  1  Ann,  Dig.  p.  425 ;  2  Id.  p.  321 ;  3 
Id.  p.  385. 
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125) ;  and  assumpsit  cannot  be  supported,  even  though  the  party  has  ex- 
pressly promised  to  perform  it  (ante,  p.  253;  1  Rol.  Abr.  11,  517 ;  1  Leon. 
293;  2  M.  &  S.  309;  Cro.  Jac.  506-8;  1  Ch.  PI.  115).  Debt  will  lie  on 
a  judgment  of  an  inferior  court,  not  of  record  (Read  v.  Pope,  1  C.  M.  &  R. 
302;  Jones  v.  Jones,  5  M.  &  W.  523 ;  Williams  v.  Jones,  13  M.  &  W. 
628).  So  on  the  judgment  of  a  foreign  court  (Robertson  v.  Struth,  5  Q. 
B.  941).  When  debt  lies  on  the  judgment  of  a  court  baron,  see  Dawson  v. 
Gregory,  14  Law  J.,  286,  Q.  B.).  Although  the  judgment  be  erroneous, 
debt  lies  until  it  be  reversed  (Deerey  v.  Daniel,  2  Lev.  161 ;  Prince  v.  Nich- 
olson, 5  Taunt.  667).  Where  deft,  has  been  charged  in  execution  on  the 
judgment,  no  action  lies  upon  it,  although  he  was  discharged  out  of  custody 
upon  a  promise  to  pay  the  sum  recovered  by  instalments,  and  which  he  ne- 
glects to  do  (Vigors*  v.  Aldridge,  4  Burr.  2482 ;  Taylor  v.  Wat,  5  M.  & 
Sel.  103;  7  T.  R.  420 ;  Blackburn  v.  Stupart,  2  East,  242  ;  Ex  parte  An- 
drews, 4  C.  B.  226).  Where  the  deft,  has  been  discharged  out  of  custody 
under  the  Lords'  Act,  debt  is  not  sustainable  (32  Geo.II.  c.  28,  s.  20).  But 
the  pit.  cannot  recover  costs  in  an  action  on  a  judgment,  unless  the  courts  or 
a  judge  thereof,  shall  otherwise  direct  (43  Geo.  III.  c.  46,  s.  4  ; 
*Hanmer  v.  Whyte,  12  M.  &  W.  519).  This  does  not  apply  to  a  [  *747  ] 
judgment  of  nonsuit,  &c.,  against  the  pit.  (Bennett  v.  Neale,  14 
East,  343) ;  or  if  deft,  plead  a  false  plea,  as  mil  tiel  record  (Samuel  v.  Bar- 
ker, 5  Taunt.  264) ;  or  there  was  a  probable  cause  or  good  reason  for  bring- 
ing the  action,  rather  than  issuing  execution  upon  the  judgment  (Wood  v. 
Sillito,  1  Chit.  Rep.  473).  The  pit.  will,  in  general,  lose  his  costs,  if  he 
bring  an  action  in  the  superior  courts  on  a  judgment  of  an  inferior  one,  as 
he  might  have  removed  the  judgment  at  once,  and  issued  execution  (Han- 
mer  v.  White,  supra).  Debt  lies  on  a  judgment  or  decree  of  a  colonial  or 
foreign  court  in  those  cases  where  assumpsit  is  maintainable  ("  FOREIGN 
JUDGMENT,"  ante,  p.  50).  Debt  lies  upon  a  statute  merchant,  though  not 
upon  a  statute  staple  (I  Ch.  PI.  125) ;  but  it  lies  on  a  recognizance  in  the 
nature  of  a  statute  staple  to  which  the  seal  of  the  conusor  is  affixed  (1 
Saund.  60,  70,  in  notis}.  It  lies  also  on  a  sheriff's  return  Q?  fieri  fed, 
which  is  in  the  nature  of  a  record,  to  recover  the  money  which  he  has  re- 
ceived (2  Saund.  343,  344,  n.;  Cockrane  v.  Wellye,  1  Show.  79;  Speake 
v.  Richards,  Hob.  206).  When  debt  will  not  lie  upon  a  decree  of  a  court  of 
equity,  see  Carpenter  v.  Thornton,  3  B.  &  Ad.  52.  It  will  lie  on  a  Scotch 
decree  (Cowen  v.  Braidwood,  1  Man.  &  G.  882).  So  upon  a  decree  of  a 
colonial  court  of  equity,  if  it  be  for  payment  of  a  sum  certain  (Henderson  v. 
Henderson,  6  Q.  B.  288).  Trover  cannot  be  supported  for  the  conversion 
of  a  record,  as  it  is  not  private  property ;  it  will  lie,  however,  for  a  copy  of 
a  record  (Hardw.  111).  See  further,  "DEBT,"  ante,  Vol.  I.  p.  898  ;  "JUDG- 
MENT," ante,  p.  253. 

Declaration.']  The  venue  is  local,  and  must  be  laid  in  the  county  where 
the  record  is  (Yin.  Abr.  Trial,  H,  2 ;  2  Ch.  PI.  309,  n.  (y) ;  ante,  p.  254). 
The  records  of  the  superior  courts  are  now  kept  at  Westminster  Hall ;  the 
venue,  therefore,  on  a  judgment  in  any  one  of  these  courts  would  seem  to 
be  Middlesex.  But  the  venue  in  an  action  on  a  judgment  in  the  county 
courts,  it  would  seem,  must  be  laid  in  the  county  where  the  judgment  was 
obtained,  and  the  venue  on  an  Irish  or  any  foreign  judgment  may  be  laid  in 
any  county,  and  alleged  to  have  been  obtained  at  to  wit,  at 

Westminster,  in  the  county  of  (see  Com.  Dig.  Action,  N.  6, 7  ; 

see  1  Ch.  PI.  288).  It  must  not  be  repeated  in  the  body  of  the  declaration 
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(H.  G.  R.  T.  4  Will.  IV.;  1  Vent.  264;  Collins  v.  Matthews  (Viscount),  5 
East,  473;  Harris  v.  Saunders,  4  B.  &  C.  411). 

In  pleading  a  statute  staple,  it  should  be  shown  to  have  been  by  writing 
obligatory  or  under  seal  (Ib.).  In  declaring  on  a  judgment  signed  in  vaca- 
tion on  certificate  of  a  judge  at  nisi  prius,  for  immediate  execution,  the  day 
of  signing  judgment  should  be  stated  according  to  the  fact,  and  not  laid  as 
of  the  preceding  term,  and  the  certificate  need  not  be  stated  (Englehurst  v. 
Eyre,  5  B.  &  Ad.  68).  In  debt  on  a  judgment  of  an  inferior  court  it  must 
be  alleged  that  the  cause  of  action  in  the  original  suit  arose  within  the 
jurisdiction  of  the  inferior  court  (Read  v.  Pope,  1  C.  M.  &  R.  H02 ;  see 
Williams  v.  Jones,  13  M.  &  W.  628;  Dempster  v.  Purnell,  3  Man.  &  G. 
375). 

In  declaring  on  a  judgment  of  the  county  court,  the  court  should  be 
described  as  "  the  county  court  of  the  sheriff*,  held  before  the  suitors,"  men- 
tioning their  names;  "  before  sheriff  and  suitors"  is  bad  (Jones  v.  Jones,  5 
M.  &  W.  523).  The  whole  of  the  proceedings  in  the  former  suit  need  not 
be  set  out ;  it  suffices  to  state  the  judgment  concisely,  even  though  it  were 
recovered  in  an  inferior  court,  not  of  record  (1  Ch.  PI.  385).  It  is  neces- 
sary, *in  debt  upon  a  judgment  in  the  courts  at  Westminster,  to 
[  *748  ]  show  with  certainty  the  time  and  parties,  and  the  sum  recovered 
(Ib.).  It  is  said  that  if  the  declaration  be  on  a  judgment  in  C.  B., 
the  declaration  should  state  before  what  judge,  by  name,  it  was  recovered 
(1  Ch.  PI.  385).  In  debt  on  a  judgment  brought  against  L.  B.,  and  E.,  his 
wife,  the  declaration  alleged  that  the  ph.,  on,  &c.,  recovered  judgment 
against  the  said  E.,  by  the  name  of  E.  R.,  in  an  action  on  promises  which 
were  made  by  her  whilst  sole,  &c.  Plea,  nul  tiel  record.  The  judgment 
appeared  to  have  been  recovered  against  E.  R.  and  others :  held,  that  objec- 
tion as  to  variance  was  invalid,  and  that  if  any,  it  should  be  taken  by  plea 
in  abatement  (Cocks  v.  Brewer,  11  M.  &  W.  51  ;  see  Addison  v.  Gibson, 
11  Jur.  654). 

In  declaring  on  a  record,  it  is  unnecessary  to  state  the  circumstances  of 
consideration  on  which  the  record  was  founded,  as  its  validity  cannot  in 
general  be  impeached  in  pleading,  or  affected  by  any  supposed  defect  or 
illegality  in  the  transaction  it  was  founded  on ;  nor  can  there  be  an  allega- 
tion against  the  validity  of  a  record  (1  Ch.  PI.  384).  How  to  subscribe 
the  proceedings  in  a  court  baron,  see  Browne  v.  Gill,  3  D.  &  L.  823. 

Where  a  record  of  any  of  the  superior  courts  is  pleaded,  it  must  be 
pleaded  with  a  prout  patet  per  recordum,  and  not  with  a  profert,  for  it  is  in 
the  custody  of  the  court,  and  not  of  the  party  (Com.  Dig.  Pleader,  E.  29; 
1  Ch.  PI.  385).  And  so  in  the  case,  also,  of  the  records  of  inferior  courts 
(5  Rep.  75.  a) ;  the  omission,  however,  is  only  ground  of  a  special  demurrer 
(4  &  5  Anne,  c.  16,  s.  1,  and  see  Powdick  v.  Lyon,  11  East,  565).  It  is 
usual  also  to  allege  that  the  judgment  remains  in  full  force  and  effect,  and 
that  the  pit.  has  not  obtained  execution  or  satisfaction  thereof,  but  this  is 
unnecessary  (1  Ch.  PI.  385;  see  further,  ante,  p.  254,  as  to  declaration  in 
debt  on  judgment). 

As  to  what  a  variance  in  stating  a  record,  see  ante,  p.  253. 

Variance.']  Care  must  be  taken  that  there  be  no  variance  in  the  state- 
ment of  the  judgment,  for  such  is,  in  general,  fatal  (1  Ch.  PI.  385).  Thus, 
if  there  has  been  a  judgment  for  388/.  Os.  Id.,  and  debt  be  brought  on  it, 
omitting  the  penny,  it  is  bad  (Ib.).  An  averment  that  judgment  was  reco- 
vered on  promises,  whereas  it  was  recovered  on  one  count  only,  was  consi- 
dered fatal  (Edwards  v.  Lucas,  5  B.  &  C.  339 ;  see  Bromfield  v.  Jones,  4 
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B.  &  C.  380;  see  9  Geo.  IV.  c.  15;  3  &  4  Will.  IV.  c.  42,  s.  23).  A 
variance  between  the  actual  date  and  that  assigned  to  it  under  a  videlicet, 
and  the  declaration,  is  immaterial  (Wright  v.  Egan,  C.  B.  May  7,  1846). 

Where  a  record  is  stated  by  way  of  inducement,  and  is  not  the  gist  of  the 
action,  it  is  not  necessary  to  describe  it  with  a  prout  patet,  §*c.,  and  it  is 
sufficient  to  prove  it  substantially.  Thus,  in  an  action  for  a  false  return  to 
&fi.fa.,  where  the  declaration  stated  that  the  pit.  in  T.  T.  2  Geo.  IV.,  reco- 
vered, &c.,  prout  patet,  fyc.,  and  a  judgment  of  E.  T.  3  Geo.  IV.  was 
given  in  evidence:  held,  no  variance,  and  the  prout,  fyc.  was  surplusage 
(Stoddart  v.  Palmer,  3  B.  &  C.  2 ;  Phillips  v.  Shaw,  4  B.  &  Ad.  435;  and 
see  Purcell  v.  M'Namara,  9  East,  157;  Judge  v.  Morgan,  13  East,  547). 
But  where  the  judgment  is  the  gist  of  the  action,  ft  is  otherwise.  Thus,  in 
debt  on  a  judgment,  if  the  declaration  state  the  judgment  to  have  been  reco- 
vered in  such  a  term,  prout  patet,  §-c.,  and  it  appears  in  evidence  to  have 
been  recovered  in  another  term,  the  variance  is  fatal  (Rastall  v.  Straton,  1 
H.  Bl.  49).  In  an  action  against  the  sheriff,  an  averment  that  a  fi.  fa.  is 
sued  out  of  the  Queen's  Bench  *is  not  proved  by  an  issuing  out 
of  C.  B.  (Sheldon  v.  Whittaker,  4  B.  62  C.  657).  When  amend-  [  *749  ] 
able  at  trial  see  post,  "  VARIANCE." 

Pleas.]  In  an  action  of  debt  on  a  record,  when  it  is  the  foundation  of  the 
action,  the  plea  of  nul  tiel  record  is  proper,  either  where  there  is  no  record, 
or  where  there  is  a  variance  in  the  statement  of  it  (Corn.  Dig.  Pleader,  2  W. 
13,  and  Record,  C;  1  Ch.  PI.  512).  However,  as  the  plea  merely  denies 
the  existence  of  the  record,  matters  in  discharge  must  be  pleaded  specially. 
And,  when  the  record  is  the  foundation  q£the  action,  mldebet  is  insufficient, 
and  is  defective  on  demurrer  (2  Saund.  344;  1  Saund.  21).  Never  was  in- 
debted would  be  bad  on  demurrer,  except  to  debt  on  a  foreign  or  Irish  judg- 
ment, or  judgment  here  not  of  record  (Pearson's  Ch.  PI.  457,  n.  (s) ).  By 
4  Anne,  c.  16,  s.  12,  a  debtor  may  plead  payment  in  actions  on  records  ; 
but,  to  satisfy  the  statute,  he  must  have  paid  all  the  money  due  to  the  record; 
and,  if  that  is  not  the  case,  a  plea  of  actual  payment  is  defective  (Poploe  v. 
Galliers,  4  Moo.  165).  But  a  plea  of  payment  is  bad  at  common  law,  as  it 
is  matter  in  pais,  and  not  of  record.  And  a  plea  of  accord  and  satisfaction 
is  also  insufficient,  as  not  being  warranted  by  the  statute  (Ib. ;  Drake  v. 
Mitchell,  3  East,  251). 

And,  as  there  can  be  no  averment  in  pleading  against  the  validity  of  a 
record,  though  there  may  be  against  its  operation,  no  matter  of  defence  can 
be  pleaded  which  existed  anterior  to  it  (Moore  v.  Bowmaker,  2  Marsh.  392). 
When  debt  is  brought  on  a  judgment  of  a  county  court,-the  deft,  may  ques- 
tion the  regularity  of  the  judgment,  and  that  although  a  motion  has  been 
made  in  the  county  court  to  set  it  aside  for  irregularity,  and  has  been  dis- 
missed (Thompson  v.  Blackhurst,  1  Nev.  &  M.  266).  The  original  deft, 
himself,  or  his  bail  or  sureties,  cannot  plead  that  the  judgment  was  obtained 
against  him  by  fraud  (Moore  v.  Bowmaker,  supra)',  though  it  may  be  pleaded 
that  a  judgment  was  obtained  against  a  third  person  (Ib.).  The  deft,  may 
plead  a  release,  or  that  the  debt  was  levied  byfi.fa.  or  elegit,  or  ca.  sa.  (1 
Ch.  PI.  513). 

By  1  &  2  Viet.  c.  110,  s.  16,  if  a  judgment-creditor  take  the  person  of 
his  debtor  in  execution,  he  relinquishes  the  benefit  of  his  securities.  An 
arrest  on  a  ca.  sa.,  afterwards  set  aside  for  irregularity,  would  seem  not  to 
discharge  the  judgment,  as  the  debtor  might  be  taken  upon  it  again  (Merchant 
v.  Frankis,  3  Q.  B.  1 ;  M'Cormick  v.  Melton,  1  C.  M.  &  R.  525  ;  Collins  v. 
Beaumont,  10  Ad.  &  E.  225).  So,  if  the  arrest  be  set  aside  on  the  ground 
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of  temporary  privilege  (Phillips  v.  Price,  1  D.  &  L.  110).  So,  an  arrest  in 
Jersey  on  mesne  process  was  held  not  to  discharge  the  dehtor's  lands  in  this 
country,  previously  obtained  here  for  the  same  debt  (lloulditch  v.  Collins,  5 
Beav.  497). 

Where,  to  a  declaration  in  sci.fa.,  on  a  judgment  in  replevin,  damages 
473/.  13s.  4J.,  the  deft,  pleaded  that  before  the  suing  out  of  the  sci.fa.  the 
pit.  sued  out  a  fi.  fa.  commanding  the  sheriff  to  levy  274/.  13s.  4^.,  and 
which  writ  was  delivered  to  the  sheriff,  who,  before  the  return  thereof,  seized 
and  took  in  execution  goods  of  the  deft,  to  the  value  of  37/.  13s.:  held,  the 
pica  was  bad,  for  not  stating  that  the  deft,  had  returned  the  writ  (4  Moo. 
163).  So,  it  was  bad  on  special  demurrer,  for  the  sum  levied  was  only 
sufficient  to  satisfy  part  of  the  judgment  (Ib.).  Nul  tiel  record  to  a  declara- 
tion in  sci.fa.,  on  a  judgment  more  than  a  year  and  a  day  old,  puts  in  issue 
only  the  recovery  of  the  judgment;  and  therefore  a  variance  in  the  venue  in 
the  original  action  cannot  be  taken  advantage  of  (Phillips  v.  Smith,  2  Dowl. 
N.  S.  688).  As  nil  debet  was  formerly  the  proper  plea  to  an  action 
[  *750  ]  on  an  Irish  or  a  foreign  judgment,  *  by-laws,  &c.,  these  cases  come 
within  the  rule  requiring  a  special  plea  in  all  actions  where  the 
plea  of  nil  debet  had  been  previously  allowed  (1  Ch.  PI.  513;  see  supra). 

An  executor  may,  to  debt  on  a  judgment,  plead  plene  administravit,  or  a 
discharge  under  the  Lord's  Act  (Richards  v.  Nelson,  4  Mod.  296 ;  but  see  1 
Ld.  Raym.  3  ;  Shelley's  case,  Salk.  296  ;  Hope  v.  Bague,  3  East,  2  ;  32  Geo. 
II.  c.  28,  s.  20).  But,  to  debt  on  a  judgment  suggesting  a  devastavit,  he 
cannot  plead  plene  administravit,  or  any  other  plea  which  puts  his  defence 
upon  want  of  assets ;  but  he  may  say  that  he  did  not  waste  in  manner  and 
form,  as  in  the  declaration  allegeo^  and  give  in  evidence  that  there  were 
goods  of  the  testator  which  might  have  been  taken  in  execution,  and  that 
he  showed  them  to  'the  sheriff  (1  Ch.  PI.  513;  see  ante,  Vol.  L,  "  EXECU- 
TORS," &c.). 

A  judgment  of  one  of  the  superior  courts  of  Ireland,  or  of  any  other  than 
one  of  the  superior  courts  of  this  country,  is  not  conclusive  against  the  deft., 
if  it  appear  that  he  was  not  duly  served  with  process  in  the  action  (Ferguson 
v.  Mahon,  11  Ad.  &  E.  179).  To  an  action,  therefore,  on  an  Irish  judg- 
ment, it  is  a  good  plea  that  the  deft,  was  never  served  with  nor  had  notice 
of  any  process  in  the  action  (Ib.;  see  Reynolds  v.  Fenton,  16  Law  J.  15,  C. 
P.;  Ricardo  v.  Garcias,  12  Cl.  &  Fin.  368).  A  foreign  judgment  is prima 
facie  evidence  of  a  debt,  and  that  everything  was  done  in  the  court  in  which 
it  was  obtained  that  was  requisite  to  support  it  (Arnot  v.  Redfern,  3  Bing. 
353). 

The  deft,  may  plead  a  record,  or  judgment  recovered,  to  an  action  brought 
against  him  for  the  same  cause  of  action  (see  ante,  "  JUDGMENT  RECOVERED"). 
But  this  would  form  no  defence  if  it  be  shown  that  the  judgment  related  to  a 
different  breach  of  the  same  contract  than  that  sued  on  in  the  second  action 
(Bris'owe  v.  Fairclough,  1  Man.  &  G.  143 ;  Thornton  v.  Jenyns,  1  Man.  & 
G.  143);  nor  if  the  merits  in  the  former  action  were  not  tried;  thus,  where 
pit.  failed  because  he  sued  prematurely  (Palmer  v.  Temple,  9  Ad.  &  E.  379). 
So,  a  judgment  on  demurrer  in  a  former  action  is  no  bar  if  the  demurrer 
was  not  on  the  merits  (Bac.  Abr.  Pleas  and  Pleadings;  13  Co.  Litt.  363 ;  8 
Co.  68); '  and  a  judgment  of  a  colonial  court  must  be  shown  to  be  final 
(Smith  v.  Nicholls,  5  Bing.  N.  C.  222).  When  recovery  of  nominal  dam- 
ages a  bar,  see  Godson  v.  Smith,  2  Moo.  157  ;  Leechmere  v.  Fletcher,  1  C. 
&  M.  623.  But  if  the  judgment  in  the  former  action  be  on  the  merits,  it  is 
a  defence  if  pleaded  (Plumber  v.  VVoodbourne,  4  B.  &  C.  625;  Vooght  v. 
Winch,  2  B.  &  A.  662 ;  Novelli  v.  Rossi,  2  B.  &  Ad.  757).  A  foreign 
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judgment  must  be  pleaded  by  way  of  estoppel  (General  Steam  Navigation 
Company  v.  Guillow,  11  Ad.  &  E.  894 ;  see  Callendar  v.  Distritch,  4  Man. 
&  G.  68 ;  Houldilch  v.  Donegal,  8  Bli.  N.  S.  301  ;  M'Load  v.  Schultz,  1  D. 
&  L.  614);  and  it  will  be  equally  a  bar,  although  the  judgment  be  against 
deft,  and  another  (Kitchen  v.  Campbell,  3  Wils.  305);  or  be  a  judgment  of 
an  inferior  court  (Briscoe  v.  Stephens,  2  Bing.  213).  A  judgment  upon 
which  execution  was  not  sued  out,  obtained  by  indorsee  against  acceptor,  is 
no  answer  to  an  action  by  the  drawer,  who  had  taken  up  the  bill  (Tarlton 
v.  Allhusen,  2  Ad.  &  E.  32);  the  presumption  is  that  the  debt  was  recovered 
in  the  former  action  (Bagot  (Lord)  v.  Williams,  3  B.  &  C.  235 ;  Hadley 
v.  Green,  2  Cr.  &  J.  374  ;  see  further,  "  FOREIGN"  JUDGMENT,"  ante,  Vol.  L 
p.  52). 

When  matter  of  record  in  this  country  is  pleaded,  the  plea  should  con- 
clude with  a  verification  by  the  record :  "  And  this  the  said  C.  D.  is  ready 
to  verify  by  the  said  record ;  wherefore,  judgment  if  the  pit.."  &c.  (Collins 
v.  Matthew  (Lord),  5  East,  473;  Harris  v.  Saunders,  4  B.  &  C. 
411 ;  see  Attwood  v.  Taylor,  1  Man.  &  G.  288,  n.  (a);  *Thomp-  [  *751  ] 
son  v.  Nicholson,  10  M.  &  W.  330).  As  to  the  prout  patet  per 
recordum,  ante,  pp.  254,  748).  W7here  the  plea  contains  matter  of  fact  as 
well  as  matter  of  record,  it  should  not  conclude  with  a  verification  by  the 
record,  but  to  the  country  (3  Mod.  79;  Com.  Dig.  Pleader,  E,  29,  32; 
Rowles  v.  Lusty,  4  Bing.  428 ;  see  Lucas  v.  Nockells,  ib.  729).  The  plea 
of  nul  tiel  record  also  does  not  conclude  with  a  verification  by  the  record, 
but  merely  with  a  verification  (Fort.  339). 

Replication.']  To  a  plea  of  nul  tiel  record,  in  debt  on  record,  the  repli- 
cation must  state  that  there  is  such  record,  and  conclude  prout  patet  per 
recordum,  with* a  prayer  that  it  may  be  inspected  (Com.  Dig.  Pleader,  2  W. 
13;  1  Ch.  PI.  604). 

Where  matter  of  record  is  denied,  the  replication  should  be  merely  nul 
tiel  record  (Abney  v.  Vernon,  3  Lev.  243;  Gray  v.  Hart,  Lut.  1459;  see 
"  REPLICATION").  Though  a  replication  of  nul  tiel  record  conclude  with  an 
improper  verification,  it  does  not  therefore  require  counsel's  signature 
(Thompson  v.  Nicholas,  10  M.  &  W.  330). 

Proof  of  Record.']  A  record  is  proved,  either  by  producing  the  record 
itself,  or  by  an  exemplication  of  it  under  the  Great  Seal,  which  is  of  itself  a 
record,  and  needs  no  further  proof  (Gilb.  Ev.  14;  10  Rep.  93);  or  by  an 
exemplification  of  it  under  the  seal  of  the  court,  whether  of  a  court  at  com- 
mon law  or  of  one  created  by  act  of  parliament  (2  Sid.  146  ;  Gilb.  Ev.  17, 
19;  10  Rep.  93;  and  see  Hardw.  120),  and  which  ajso  needs  no  further 
proof  (Gilb.  Ev.  19;  see  ante,  "  COURT  OF -CHANCERY,"  "FOREIGN 
COURTS,"  &c.);  or  by  an  examined  copy  (10  Rep.  92  b-,  2  Rol.  Abr.  678, 
1.  45  ;  Rep.  t.  Hard.  119),  according  to  circumstances  (Arch.  P.  and  E.  360). 

The  effect  of  records,  as  judgments  and  convictions,  &c.,  has  already 
been  considered,  ante,  Vol.  I.  pp.  63,  71,  828,  Vol.  II.  257.  As  to  the  effect 
of  verdicts,  writs,  &c.,  see  post,  "  VERDICT,"  "  WRIT." 

Proof  by  Record  itself,  under  issue  of  Nul  Tiel  Record,  <$-c.~\  If  nul  tiel 
record  be  pleaded,  and  it  be  a  record  of  the  same  court,  the  record  itself 
must  be  produced  (2  Arch.  Pr.  838;  Tidd,  Pr.  801).  If,  in  an  action  in 
the  Common  Pleas,  a  record  of  the  Queen's  Bench  be  put  in  issue,  as  the 
inferior  court  cannot  send  for  the  record  of  the  superior,  a  certiorari  must 
be  sued  out  with  the  cursitor,  directed  to  the  chief  justice  of  the  Queen's 
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Bench,  returnable  in  Chancery,  and  the  record  being  thereupon  accordingly 
certified,  nn  exemplification  or  transcript  of  it  under  the  Great  Seal  is  thence 
sent  bymifttfhw*,  sued  out  (with  thecursitor  to  the  inferior  court  to  bo  there 
used  as  evidence  (see  Gilb.  14,  15;  2  Arch.  Pr.  842).  If  the  aclion  be  in 
the  Queen's  Bench,  and  the  record  be  in  the  Common  Bench  or  Exchequer, 
it  seems  that  it  may  be  brought  either  by  certiorari  out  of  Chancery  and 
miUimus  thereon,  or  by  certiorari  from  the  Queen's  Bench  in  the  first 
instance  (Ib.).  A  record  of  an  inferior  court,  if  directly  put  in  issue,  is 
proved  by  the  tenor  of  the  record,  which  may  be  obtained  without  the  inter- 
vention of  the  Court  of  Chancery,  and  certified  under  a  certiorari  issued  by 
the  superior  court  (Tidd,  Pr.  804). 

In  cases  where  the  record  is  not  directly  put  in  issue  by  nul  tiel  record,  it 
may  be  proved  by  an  exemplification,  or  by  an  examined  copy. 

Proof  by  Exemplification.']  An  exemplification  may  be  either  under  the 
great  seal,  or  under  the  seal  of  the  court  in  which  the  record  is  preserved. 
Exemplifications  under  the  great  seal  may  be  ^obtained  of  any 
[  *752  ]  records  of  the  Court  of  Chancery,  or  of  any  records  which  have 
been  removed  there  by  certiorari:  but  private  deeds,  exemplified 
under  the  great  seal,  will  not  be  admitted  in  evidence  (B.  N.  P.  227).  Ex- 
emplifications of  the  records  of  a  public  court,  under  its  own  seal,  are 
admissible,  without  proof  of  the  genuineness  of  the  seal  (Tooke  v.  Beau- 
fort (Duke  of),  Say.  297).  So  is  an  exemplification  of  a  recovery  under 
the  seal  of  the  great  sessions  of  Wales,  for  the  authority  of  the  seal  is 
by  act  of  parliament  (Olive  v.  Quin,  2  Sid.  145).  So  of  Chester  (Ib.). 
The  seals  of  the  courts  prove  themselves  (Ib. ;  Com.  Dig.  Ev.  A,  2). 
In  debt  by  lessee  of  the  corporation  of  N.,  for  toll  traverse  of  a  wagon, 
and  a  market  toll  for  cattle,  held,  that  an  information  quo  warranto  by  the 
Attorney-General  of  England  against  the  corporation,  in^respect  of  the 
custom  they  claimed  and  used,  was  not  receivable  in  evidence,  as  it  did  not 
appear  that  it  was  prosecuted;  such  an  information,  like  an  indictment,  not 
being  evidence  unless  there  be  the  finding  of  a  jury  upon  it:  held  also,  that 
an  exemplification  of  a  judgment  in  an  action  of  trespass  by  the  corporation 
for  setting  up  a  stall  in  a  market  without  a  justification  pleaded  of  such 
right,  without  paying  toll,  was  not  inadmissible,  as  it  might  connect  itself 
with  the  issue  in  the  progress  of  the  cause  (Lancum  v.  Lovell,  6  C.  &  P. 
437). 

The  English  courts  cannot  take  notice  of  any  judicial  act  done  in  a 
foreign  country  without  evidence  of  the  laws  of  such  country  (Ganer  v. 
Lanesborough  (Lady),  Pea.  18;  see  "FOREIGN  LAW").  If  a  colonial  court 
possess  a  seal,  it  must  be  used  for  the  purpose  of  authenticating  a  judgment 
of  the  court,  although  it  is  so  much  worn  as  no  longer  to  make  any 
impression  (Cavan  v.  Stewart,  1  Stark.  5^5).  It  is  not  sufficient  to  prove 
the  judge's  handwriting  subscribed  to  the  judgment,  without  proving  that 
the  seal  affixed  thereto  is  the  seal  of  the  court  (Henry  v.  Ady,  3  East,  221). 
But  if  evidence  be  given  that  the  court  has  no  seal,  then  the  judgment  may 
be  established  by  proving  the  signature  of  the  judge  (Alnes  v.  Banbury,  4 
Camp.  28). 

In  assumpsit  on  two  judgments  recovered  in  the  Supreme  Court 
Jamaica,  copies  of  the  judgments  purporting  to  be  signed  by  the  clerk  oft! 
court,  and  certified  by  him  to  be  true  copies,  accompanied  by  a  ceriificat 
of  a  notary  public  of  his  being  clerk  of  the  said  court,  and  by  another  certi- 
ficate of  the  governor,  under  the  seal  of  the  island,  that  the  person  so  certi- 
fying was  a  notary  public,  were  held  to  be  admissible  evidence  to  prove  the 
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judgments  (Appleton  v.  Braybrook  (Lord),  6  M.  &  S.  34 ;  see  Walker  v. 
Walker,  1  Doug.  1).  A  judgment  of  the  Court  of  Common  Pleas  of  the 
island  of  Tobago  was  proved  by  a  witness  swearing  to  the  handwriting  of 
the  chief  justice  of  the  court,  and  saying  that  he  would  have  acted  upon  the 
seal  appended  to  it  as  the  seal  of  the  island  (Buchanan  v.  Bucken,  9  East, 
192). 

A  nisi  prius  record  of  a  cause  with  the  minute  of  the  verdict  indorsed  by 
the  officer  of  the  court  on  the  jury  panel,  is  good  evidence  that  the  cause 
came  on  for  trial,  though  no  regular  postea  is  indorsed  (R.  v.  Browne,  5  C. 
&  P.  572). 

An  exemplification  temp.  Eliz.,  produced  from  the  proper  custody,  and 
purporting  to  exemplify  a  commission  from  the  crown,  is  evidence,  though 
the  great  seal  has  been  lost  (Beverly  (Mayor  of)  v.  Craven,  2  Moo.  &  R. 
140).  As  to  seal,  &c.,  of  foreign  courts,  see  ante,  "FOREIGN  JUDGMENT," 
and  Vol.  I.  p.  52. 

Proof  by  examined  Copies.]  An  examined  copy  is  evidence  of  every 
thing  which  is  matter  of  record,  except  on  the  issue  of  nul  tiel  record,  when. 
*the  record  is  complete.  Records  of  the  superior  courts  at  West- 
minster, &c.,  are  not  complete  until  enrolled  on  parchment  (Glynn  [  *753  ] 
v.  Thorp,  1  B.  &  A.  153;  B.  N.  P.  228).  But  copies  must  be 
proved  by  a  witness  who  has  examined  them  with  the  originals,  line  by  line, 
or  who  examined  the  copy  whilst  the  original  was  read  to  him  (Reid  v.  Mar- 
gison,  1  Camp.  469).  To  make  a  copy  of  a  record  admissible  in  evidence, 
it  is  not  enough  that  it  was  held  by  witness ;  but  it  is  unnecessary  for  the 
persons  examining  to  exchange  papers,  and  read  them  alternately  (Gyles  v. 
Hill,  ib.  n. ;  Rolf  v.  Dart,  2  Taunt.  52  ;  M'Neil  v.  London  (Sheriffs  of),  1 
Esp.  263).  But  to  make  a  copy  evidence,  it  must  be  shown  that  the  origi- 
nal came  out  of  the  custody  of  the  officer  of  the  court,  and  from  the  proper 
place  of  depositing  the  records ;  and  this  cannot  be  shown  by  the  contents  of 
the  record  itself  (Adamthwaite  v.  Synge,  1  Stark.  183;  4  Camp.  372). 
While  another  reads  the  original  to  the  witness,  there  must  be  a  change  of 
hands,  or  the  witness  must  himself  read  the  copy  with  the  original  (Slane 
Peerage  case,  5  Cl.  &  Fin.  23).  In  the  case  of  ancient  records,  an  examined 
copy  is  admissible,  without  proving  examination  (B.  N.  P.  228). 

For  making  a  copy  evidence,  the  record  must  be  complete,  by  having 
been  delivered  into  the  court  in  parchment  (see  B.  N.  P.  228) ;  therefore, 
the  minute-book  of  the  clerk  of  the  peace,  from  which  the  entry  of  the  pro- 
ceedings at  sessions  is  made,  and  from  which  the  record  is  subsequently  made 
up,  is  insufficient  (R.  v.  Bellamy,  Ry.  &  M.  171).  Where  a  record  alleges 
an  adjournment  by  A.  and  others,  parol  evidence  may  be  given  as  to  what 
justices  were  present  (Ib.).  And  so,  the  judgment-paper,  signed  by  the  mas- 
ter, is  not  evidence  (B.  N.  P.  228):  nor  the  minute-book  of  the  clerk  of  the 
peace  to  prove  that  an  indictment  was  preferred  (R.  v.  Smith,  8  B.  &  C. 
341);  nor  the  original  indictment  indorsed  as  a  true  bill  (^ Porter  v.  Cooper, 
1  C.  M.  &  R.  388). 

The  minute-books  of  an  acquittal  are  evidence  of  it  on  a  trial  before  the 
same  court  sitting  under  the  same  commission  (R.  v.  Tooke,  cited  8  B.  &  C. 
343).  An  allegation  that  an  appeal  came  on  to  be  heard  at  the  sessions 
must  be  proved  by  production  of  the  record,  regularly  made  upon  parchment 
(R.  v.  Ward,  6  C.  &  P.  366);  but  where  no  record  but  the  minute-book  is 
kept  by  the  sessions,  such  book  is  admissible  as  evidence  by  the  same  court 
(R.  v.'Yeoveley,  8  Ad.  &  E.  806;  1  P.  &  D.  60). 

A  judgment  of  a  county  court,  court  baron,  or  other  inferior  jurisdiction, 
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may  bo  proved  by  production  of  the  book  or  rolls  containing  the  proceedings 
of  the  court  from  the  proper  custody,  and  if  not  made  up  in  form  the  minutes 
of  proceedings  will  be  evidence,  or  an  examined  copy  of  such  proceedings 
or  minutes  will  be  evidence  (R.  v.  Hains,  Comb.  337  ;  12  Vin.  Abr.  A.  B. 
26;  Hannell  v.  Lyon,  1  B.  &  A.  185;  R.  v.  Smith,  supra;  Chandler  v. 
Roberts,  Pea.  Ev.  80).  In  proving  the  judgment  of  an  inferior  court, 
as  the  county  court,  evidence  should  also  be  given  of  the  proceedings  pre- 
vious to  judgment  (Com.  Dig.  Evidence,  C.  1 ;  see  Fisher  v.  Lane,  2  Bl.  R. 
836  ;  Thompson  v.  Blackhurst,  1  Nev.  &  M.  266). 

Where  the  pit.  declared  against  an  attorney  for  negligence,  in  not  caus- 
ing an  application  to  be  made  to  the  court  to  set  aside  proceedings  in  an 
action  brought  against  him,  on  the  ground  that  he  had  never  been  served 
with  process,  in  consequence  whereof  judgment  was  signed  against  him  by 
default,  and  afterwards  final  judgment  was  sued  out,  and  execution  issued 
thereon,  it  was  held  incumbent  on  the  pit.  to  produce  an  examined  copy  of 
the  whole  record,  to  prove  both  the  judgments,  and  that  proof  of 
[  *754  ]  the  entry  of  the  judgment  *by  default  in  the  prothonotary's  book, 
and  the  inquisition,  with  the  prothonotary's  allocatur,  were  not 
sufficient  evidence  of  such  judgment  (Godefroy  v.  Jay,  1  Moo.  &  P.  236). 

To  make  a  copy  of  a  record  evidence,  it  must  also  be  a  copy  of  the  whole 
record,  as  an  omission  of  part  might  have  the  effect  of  altering  the  sense  and 
import  of  the  residue  (Gilb.  Ev.  23). 

The  precept  issued  by  the  sheriff  to  a  mayor  for  the  election  of  a  burgess 
is  proved  by  an  examined  copy  of  the  sheriff's  return  to  the  Crown  Office, 
with  the  precept  annexed  (Webb  v.  Smith,  4  Bing.  N.  C.  373).  An  ancient 
record  which  has  been  lost  may  be  proved  to  the  jury  by  parol  or  other  tes- 
timony. Thus,  where  the  rolls  of  a  court  of  ancient  demesne  had  been 
destroyed,  an  old  copy  of  a  recovery  in  it,  under  the  hand  of  the  steward, 
was  admitted  without  other  proof  of  the  possession  having  long  gone  accord- 
ing to  it  (Greene  v.  Proude,  1  Mod.  117).  So,  the  enrolment  of  a  decree 
respecting  London  tithes  under  37  Hen.  VIII.  c.  12,  being  lost,  may  be 
proved  by  user  (Macdougall  v.  Young,  Ry.  &  M.  392).  On  a  wager, 
whether  a  decree  in  equity  would  be  reversed  by  the  House  of  Lords,  a  copy 
of  the  minutes  of  the  judgment  in  the  journals  is  evidence  (Jones  v.  Randal, 
Cowp.  17);  but  qucere,  for  the  judgment  of  the  Lords  on  error,  from  the 
superior  courts  of  common  law,  is  entered  of  record,  and  the  record  remitted 
to  the  court  below. 

To  prove  the  time  of  signing  a  judgment,  the  day-book  kept  at  the  office 
is  not  evidence  ^Lee  v.  Meecock.  5  Esp.  177).  The  judgment-book  is  not 
evidence  of  the  judgment  entered  therein,  though  the  record  has  not  been 
made  up,  and  though  the  person  interested  in  proving  the  judgment  be  no 
party  to  the  action  (Ayrey  v.  Davenport,  2  N.  R.  474). 

Proof  by  Office-Copies .]  Office-copies,  when  used  in  the  same  court,  and 
in  the  same  cause,  are  equivalent  to  a  record;  but  in  other  courts  must  be 
proved  by  examined  copies  (per  Lord  Mansfield,  in  Dunn  v.  Fulford,  2  Burr. 
1179;  Black  v.  Braybrook  (Lord),  2  Stark.  13;  see  "  AFFIDAVIT,"  ante, 
Vol.  I.,  p.  85;  "  CHANCERY,"  ante,  Vol.  I.,  p.  769). 

Although  an  office-copy  of  depositions  in  chancery  is  evidence  in  that 
court,  yet  they  will  not  be  admitted  in  common  law  without  examination 
with  the  original  (B.  N.  P.  229;  Highfield  v.  Peake,  Moo.  &  M.  109); 
unless,  perhaps,  in  the  case  of  a  trial  of  an  issue  from  chancery  (Ib. ;  but 
see  Burnand  v.  Nerot,  1  C.  &  P.  578).  By  7  Geo.  IV.  c.  57,  s.  74,  office- 
copies  of  proceedings  in  the  Insolvent  Court  are  made  evidence. 
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Proof  by  Copies  made  by  proper  Officers.]  An  office-copy  is  also,  in  some 
cases,  evidence,  without  proof  of  having  been  examined.  If  an  officer,  in 
whose  custody  the  records  are,  be  authorized  by  law  to  deliver  out  copies  of 
records,  &c.,  to  the  parties,  his  office-copy  is  evidence,  without  further  proof 
(B.  N.  P.  229 ;  Appleton  v.  Braybrook  (Lord),  6  M.  &  S.  37).  But  it  must 
be  one  of  the  duties  of  his  office  to  make  them  out,  and  not  a  gratuitous  act 
of  his.  Thus,  an  office-copy  of  a  judgment  is  no  evidence,  for  the  officer  is 
not  authorized  to  make  it ;  but  the  chirograph  of  a  fine  is  evidence,  for  it  is 
the  duty  of  the  officer  to  make  out  copies  of  the  records  lodged  with  him  of 
record,  for  the  parties  (PI.  Com.  110  6;  Gilb.  Ev.  24;  B.  N.  P.  229). 
This  office  is  now  abolished,  but  the  copies  of  the  officer  of  the  Common 
Pleas  substituted  for  him  are  made  available  in  evidence  (5  &  6  Will.  IV.  c. 
82,  s.  4).  So,  an  office-copy  of  a  rule  of  court  is  evidence,  for  it  is  the  duty 
of  the  clerk  of  the  rules  to  make  out  a  copy  for  the  parties  (1 
Raym.  745;  1  Camp.  102,  471,  n.).  So,  an  office-copy  of  depo-  [  *755  ] 
sitions  sworn  before  a  judge  is  evidence,  for  it  is  the  duty  of  the 
judge's  clerk  to  make  out  such  copies  (1  Camp.  101).  So,  the  indorsement 
of  enrolment  upon  a  deed  enrolled  is  evidence,  because  the  author  is  author- 
ized to  make  it;  but,  if  the  deed  be  lost,  an  office-copy  of  the  enrolment  is 
no  evidence,  without  proving  it  to  have  been  examined,  for  it  is  no  part  of 
the  officer's  duty  to  make  it  (Gilb.  Ev.  24,  25 ;  Kennersley  v.  Orpen,  1 
Doug.  56;  Arch.  P.  and  E.  361). 

And  the  date  of  enrolment  indorsed  by  the  clerk  of  the  enrolments  is  con- 
clusive evidence  of  the  date  (R.  v.  Hopper,  3  Pri.  495).  A  copy  of  an 
examination  on  interrogatories  taken  at  a  judge's  chambers,  proved  to  be 
signed  by  the  judge,  and  delivered  out  by  his  clerk,  is  admissible  without 
proof  of  examination  with  the  original  (Duncan  v.  Scott,  1  Camp.  101).  But 
a  copy  of  a  judgment  purporting  to  have  been  examined  by  a  clerk  of  the 
treasury  (who  is  not  intrusted  to  make  copies)  is  not  admissible  without  proof 
of  its  examination  with  the  original  (B.  N.  P.  229). 

Copies  of  records  in  the  custody  of  the  master  of  the  rolls  under  1  &  2 
Viet.  c.  24,  s.  1 3,  purporting  to  be  sealed  or  stamped  with  the  seal  of  the 
Record  Office,  are  evidence  without  further  proof. 

Where  a  verdict  was  found  subject  to  a  special  case,  and  a  new  trial 
directed:  held,  that  the  special  case  as  signed  by  counsel  on  each  side,  is 
evidence  of  the  facts  therein  stated  (Van  Wort  v,  Woolley,  Ry.  &  M.  4; 
Edmunds  v.  Newman,  ib.  5,  n.). 

See  supra,  as  to  what  entries  of  authorized  officers  of  courts  of  record  will 
not  be  evidence. 

As  to  the  mode  of  proving  verdicts,  writs,  inquisitions,  rules  of  court, 
depositions  and  proceedings  in  Chancery,  affidavits,  &c.,  see  these  respective 
titles. 


RECOVERY. 
See  "  FINE  AND  RECOVERY." 

RECTOR. 
Ante,  Vol.  I.  p.  1015. 
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REJOINDER.— RELEASE. 


REGISTER. 
See  "  PUBLIC  DOCUMENTS  ;"  post,  "  TKOVEB." 

REJOINDER. 

A  REJOINDER  is  the  deft.'s  answer  to  the  replication,  and  is  regulated  by 
the  same  rules  as  those  which  govern  pleas,  with  this  fun  her  requisite,  that 
it  must  support  and  not  depart  from  the  plea  (2  Saund.  189 ;  1  Ch.  PI.  682). 
If  several  defts.  join  in  the  plea  they  cannot  sever  in  the  rejoinder  (Morrow 
v.  Belcher,  4  B.  &  C.  704).  A  rejoinder  must  be  single,  and  the  court  can- 
not give  leave  to  rejoin  several  matters  (Warren  v.  I  vie,  2  Stra.  908).  A 
rejoinder  to  a  replication,  in  trespass,  for  stopping  up  a  private  way,  under 
an  inclosure  act,  alleging  that  the  commissioner  did  not  direct  the 
[  *756  ]  way  *to  be  stopped  up,  nor  give  any  orders  relating  to  the  same, 
nor  by  his  award  set  out  or  appoint  any  other  way  in  lieu  of  it,  is 
bad  for  duplicity  (White  v.  Reeves,  2  Moo.  23). 

When  a  replication,  or  a  plea  in  bar  in  replevin,  concludes  to  the  country, 
the  deft,  can  only  demur,  or  add  the  common  similiter  (1  Ch.  PI.  682);  and 
it  is  material  that  the  deft,  should  see  that  the  similiter  be  added,  for  other- 
wise he  cannot  move  for  judgment,  as  in  case  of  a  nonsuit  (Sealbrooke  v. 
Cave,  2  Dowl.  691).  When  the  replication  concludes  with  a  verification, 
the  rejoinder  usually  denies  it,  and  concludes  to  the  country;  but,  when  the 
rejoinder  introduces  new  matter,  it  must,  as  in  the  case  of  a  plea,  or  replica- 
tion, conclude  with  a  verification  (Ib.).  If  the  deft,  deny  several  matters 
alleged  in  the  replication,  the  rejoinder  may  conclude  to  the  country,  without 
putting  the  matters  in  issue  severally  and  distinctly  (1  Ch.  PI.  683). 


Precedents  (see  3  Ch.  PI.  508,  et  seq.). 


RELEASE.(a) 

PLEADINGS  AS  TO,  p.  756. — Precedents,  p.  759. —  "Effect  with,  Reference  as 
to  Forms  and  Terms,  p.  759. — By  operation  of  Law,  p.  7(^0. —  When 
Court  will  set  aside,  p.  761  — Form  of,  p.  761. — By  whom  made,  p. 
762. —  To  whom  made,  p.  <62. — Proof  as  to,  p.  764. 

As  to  releasing  witness,  to  render  him  competent,  see  post,  "  WITNESS." 
Pleadings  as  to. 

In  every  species  of  assumpsit  all  matters  in  confession  and  avoidance,  in- 
cluding not  only  those  by  way  of  discharge,  but  those  which  show  the  trans- 

(a)  3  U.  S.  Dig.  p.  328;  2  Supp.  U.  S.  Dig.  p.  630;  1  Ann.  Dig.  p.  426;  2  Ann. 
Dig.  p.  322;  3  Id.  p.  386. 
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action  to  be  either  void  or  voidable  in  point  of  law,  on  the  ground  of  fraud 
or  otherwise,  e.g.,  amongst  other  pleas  a  release,  must  be  specially  pleaded 
(R.  G.  H.  T.  4  Will.  IV.).  So,  in  actions  of  covenant  and  debt  by  R.  G.  H. 
T.  4  Will.  IV.,  II.  3.  So,  in  case,  by  R.  G.  H.  T.  4  Will.  IV.,  IV.  2.  So, 
in  trover  (Ib.).  So  it  must  be  pleaded  in  trespass  (Bird  v.  Randall,  3  Burr. 
1353). 

A  surety  may  plead  a  release  to  his  principal,  without  making  profert  of 
the  deed  (Bain  v.  Cooper,  8  M.  &  W.  751).  If  the  release  be  lost  or  de- 
stroyed by  accident,  it  is  requisite,  instead  of  profert,  to  state,  "  which  writing 
hath  been  destroyed  by  accident,  and  cannot  be  produced  to  the  said  court 
here"  (Read  v.  Brookman,  3  T.  R.  151 ;  see  "  PROFERT"). 

The  plea  should  be  pleaded  to  part  only  of  the  demand,  if  the  whole  claim 
be  not  admitted ;  and,  of  course,  the  plea  should  then  he  confined  to  the  part 
confessed  (1  Ch.  PI.  by  Pearson,  382).  If  the  release  were  after  writ,  it 
should  be  pleaded  in  bar  of  the  further  maintenance  of  the  action,  and  as  a 
release  of  the  causes  of  action  and  costs ;  if  after  plea,  then  puis  darrein 
continuance  (Ib.) 

By  R.  G.  H.  T.  4  Will.  IV.,  No.  2,  it  is  provided,  "that  in  all  cases  in 
which  a  plea  puis  darrein  continuance,  is  now  by  law  pleadable  in  banco, 
or  at  nisi  prius,  the  same  defence  may  be  pleaded  with  an  allegation  that 
the  matter  arose  after  the  last  pleading,  or  the  issuing  of  the  jury  process, 
as  the  case  may  be.  Provided,  that  no  such  plea  shall  be  allowed,  unless 
accompanied  by  an  affidavit  that  the  matter  thereof  arose  within 
eight  days  next  before  the  pleading  *such  pleas  ;  or  unless  the  court  [  *757  ] 
or  a  judge  shall  otherwise  order.  A  plea  puis  darrein  continuance 
must,  in  all  cases,  be  accepted  by  the  judge  at  nisi  prius,  even  after  the  jury 
are  sworn,  if  tendered  in  due  form,  and  accompanied  with  the  usual  affidavit 
(supra);  unless  indeed,  where  the  subject-matter  of  the  plea  arose  at  the 
trial,  in  the  presence  of  the  judge,  when  such  affidavit  is  unnecessary  (Todd 
v.  Emly,  9  M.  &  W.  606). 

If  the  release  were  in  general  terms,  it  would  probably  be  better  to  set 
out  that  part  of  the  deed  in  its  own  terms,  adding,  that  the  causes  of  action 
accrued  before  its  date  and  execution  (Ib. ;  see  Hyde  v.  Watts,  12  M.  &  W. 
254).  See  a  plea  that  the  manager  of  a  banking  company  released  the  debt 
which  the  company  (the  pits.)  afterwards  ratified,  Bell  v.  Tuckett,  3  Man. 
&  G.  783.  See  a  plea  that  the  pit.  released  the  principal,  Bain  v.  Cooper, 
8  M.  &  W.  751.  A  parol  consent  on  the  part  of  the  deft.,  that  the  release 
of  the  other  joint  debtor  shall  not  operate  to  release  him,  cannot  be  pleaded 
to  a  release  under  seal ;  but,  if  under  seal,  it  may  (Cocks  v.  Nash,  9  Bing. 
431;  Cowper  v.  Smith,  4  M.  &  W.  519).  As  to  a  plea  of  release  in  cove- 
nant, see  Simons  v.  Johnson,  3  B.  &  Ad.  175.  A  plea  of  release  which 
does  not  answer  all  that  it  professes  to  do,  being  bad  in  part,  is  bad  in  the 
whole  (St.  Germain  (Earl)  v.  Willan,  2  B.  &  C.  216).  In  an  action  by  the 
payee  against  the  acceptor  of  a  bill  of  exchange,  the  deft,  pleaded,  that 
before  the  bill  became  due,  and  whilst  the  pit.  was  the  holder  thereof,  and 
before  the  commencement  of  the  action,  the  pit.  released  the  bill,  without 
alleging  that  the  release  was  after  the  acceptance :  held,  on  demurrer,  that 
the  plea  was  bad  for  this  cause  (Ashton  v.  Freestun,  2  Man.  &  G.  1). 

After  breach  there  can  be  no  discharge  except  by  release,  under  seal,  or 
accord  and  satisfaction  (B.  N.  P.  152;  Willoughby  v.  Backhouse,  2  B.  &  C. 
8'24) ;  or  by  proof  of  a  valid  agreement  substituting  a  new  cause  of  action 
in  place  of  the  old  (Case  v.  Barber,  T.  Raym.  450 ;  see  Cuff  v.  Penn,  1 
M.  &  S.  21 ;  but  see  Goss  v.  Nugent  (Lord),  5  B.  &  Ad.  58 ;  Storwell  v. 
Robinson,  3  Bing.  N.  C.  928). 
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To  a  plea  of  release  pit.  may  reply  non  est  factum  (3  Ch.  PI.  436 ; 
Fletcher  v.  Hennington,  2  Burr.  944;  1  Ch.  PI.  624);  or  that  it  was 
obtained  by  duress  or  fraud  (1  Ch.  PL  608;  2  Ch.  PI.  437,  n.  (m) ;  Craib 
v.  D'Eath,  7  T.  R.  n.  (6);  Wild  v.  Williams,  6  M.  &  W.  490 ;  see  Crook 
y.  Stephen,  5  Bing.  N.  C.  688 ;  Phillips  v.  Claggett,  11  M.  &  W.  84);  and 
it  is  unnecessary  and  injudicious  to  state  the  particulars  of  the  fraud  (9  Rep. 
110 ;  see  Craib  v.  D'Eath,  supra,  n.  (6) ) ;  or  to  a  plea  of  release  by  a  third 
person,  the  pit.  may  reply  he  did  not  release  (Richardson  v.  Pistel,  2  Bulst. 
55;  Milton  v.  Edgeworth,  6  Dowl.  P.  C.  587;  Taylor  v.  Needham,  2 
Taunt.  278;  but  see  Connop  v.  Holmes,  1  Tyrw.  &  G.  87).  If  the  release 
be  by  one  of  several  pits.,  the  proper  replication  would  be  to  deny  that  he 
released  in  manner  and  form  as  alleged  (Wilkinson  v.  Lindo,  7  M.  &  W. 
86;  per  Parke,  B.;  but  see  Walmsley  v.  Cooper,  11  Ad.  &  E.  216).  Where* 
the  deft,  pleaded  a  release,  and  the  pit.,  instead  of  denying  that  he  released 
the  causes  of  action  in  the  declaration,  replied  non  est  factum,  it  was  held 
that  he  ought  to  have  newly  assigned  causes  of  action  accrued  after  the 
release,  and  that  he  could  not  recover  for  such  upon  the  issue  he  had  taken 
(Jubb  v.  Ellis,  15  Law  J.  94,  Q.  B.).  But  it  may  become  proper  to  crave 
oyer,  and  set  out  the  release  where  it  contains  a  proviso  or  qualification  (see 
Neville  v.  Boyle,  2  Dow!.  N.  S.  747);  see  a  replication  setting  out  the  deed 
of  release  in  hcec  verba,  by  which  it  appeared  that  the  release  was  to  be  void 
under  certain  circumstances,  and  averring  these  circumstances,  Hyde  v. 

Watts,  *12  M.  &  W.  254.  A  replication  to  a  plea  that  the  man- 
[  *758  ]  ager  of  a  banking  company  released  the  debt,  which  the  company 

(the  pits.)  afterwards  ratified,  that  the  manager  did  not  release,  nor 
did  the  company  ratify,  was  held  good  on  special  demurrer  (Bell  v.  Tachett, 
3  Man.  &  G.  783).  Where  to  a  plea  of  release  the  pits,  replied  setting  out 
on  oyer  the  deed  of  release,  by  the  recital  in  which  it  appeared  that  the 
intention  of  the  parties  was  to  release  only  the  sums  set  opposite  to  their 
respective  names  in  the  schedule  thereto  annexed,  and  the  replication 
averred  that  the  money  so  released  was  due  upon  other  and  different  con- 
tracts than  those  mentioned  in  the  declaration :  sembte,  that  the  replication 
was  bad  as  amounting  to  an  argumentative  denial  of  the  release  mentioned 
in  the  plea  (Wilkinson  v.  Lindo,  7  M.  &  W.  81).  To  a  plea  of  accept- 
ance of  composition  from  principal,  in  action  against  surety,  replication  that 
the  pit.  entered  into  it  with  the  knowledge  of  and  upon  the  agreement  that 
it  should  not  discharge  the  deft.  This  replication  was  held  good,  as  it  did 
not  appear  that  the  reservation  of  the  plt.'s  right  against  the  deft,  was 
unknown  to  the  other  creditors  (Davidson  v.  M'Gregor,  8  M.  &  W.  755). 
To  a  plea  of  release  of  one  joint  maker  of  a  promissory  note,  the  pit. 
cannot  reply  that  the  release  was  at  the  deft.'s  request,  and  that  he  pro- 
mised to  remain  liable  on  the  note,  as  that  would  be  setting  up  a  parol  con- 
tract to  avoid  the  release  (Brooks  v.  Stuart,  1  P.  &  D.  615;  Cocker  v. 
Nash,  9  Bing.  341). 

To  plea  of  release,  replication,  setting  out  a  deed  of  composition,  that  the 
release  was  subject  to  a  defeasance  on  non-payment  of  a  promissory  note 
given  as  a  composition,  and  averring  default  in  payment.  The  deft,  cannot 
rejoin  to  this  plea,  that  before  such  default  the  deft,  delivered  to  the  pits, 
another  promissory  note  which  was  accepted  by  them  in  lieu  and  satisfaction 
of  the  said  first  note,  as  such  a  rejoinder  would  be  a  departure  from  the 
plea,  and  if  the  facts  constituted  a  defence  they  should  be  fully  pleaded  in 
the  first  instance,  because  such  a  defence  is  founded  upon  a  fresh  agreement 
made  at  the  time  when  the  first  note  became  due  (Nevill  v.  Boyle,  11  M.  & 
W.  26). 
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Where  the  release  has  been  obtained  by  fraud,  the  court  will  in  some 
cases  set  aside  the  plea  founded  upon  it  (Legh  v.  Legh,  1  B.  &  P.  447 ; 
Phillips  v.  Claggett,  11  M.  &  W.  84).  In  an  action  by  the  public  officer 
for  money  due  on  bills  indorsed  to  a  company,  and  which  had  been  accepted 
by  the  deft.,  the  deft,  pleaded  a  deed  of  release  executed  to  him  by  all  his 
creditors,  and  among  others  by  J.  M.,  for  and  on  behalf  of  the  said  com- 
pany, and  by  their  authority,  and  that  the  company  afterwards  ratified  the 
said  release.  Replication  that  J.  M.  did  not  execute  for  and  on  behalf  of 
the  company,  nor  was  he  authorized  by  them.  Demurrer,  first,  because  the 
replication  was  double ;  secondly,  because  it  contained  a  negative  pregnant ; 
thirdly,  because  the  issue  was  immaterial.  The  demurrer  was  held  bad  on 
all  points,  first,  because  the  two  allegations  in  the  replication  made  but  one 
matter  of  defence,  namely,  the  authorizing  by  the  company  of  the  release ; 
secondly,  because  there  was  not  here  a  negative  pregnant,  for  when  the  facts 
alleged  in  a  plea  are  such  that  a  replication  may  deny  them  all,  the  replica- 
tion cannot  contain  a  negative  pregnant;  and  thirdly,  because  by  the  issue 
the  authority  given  by  the  company  to  the  deed  of  release  was  in  effect 
denied  (Bell  v.  Tuckett,  4  Sco.  N.  R.  402). 

A  debt  of  record  may  be  discharged  by  a  release  under  seal  (Barker  v. 
St.  Quentin,  12  M.  &  W.  441). 

A  covenant  not  to  sue  upon  a  simple-contract  debt  for  a  limited  time,  is 
not  pleadable  in  bar  of  an  action  for  such  debt  (Thembleby  v.  Baron,  3  M. 
&  W.  210). 

*A..  the  mother  of  B.,  having  entered  into  a  bond  on  his  behalf 
for  1000/.,  B.  executed  an  indemnity  bond  of  the  same  date,  viz.  [  *759  ] 
26th  April,  1800,  in  the  sum  of  2000/.,  conditioned  for  the  payment 
of  1000/.  three  months  after  her  decease.     On  the  9th  February,  1801,  A. 
made  a  codicil  to  her  will,  by  which  she  relinquished  the  debts  due  from 
him,  one  of  1000/.,  and  one  of  500/.,  and  desired  him  to  be  punctual  in  in- 
demnifying her  estate  against  the  1000/.  bond  of  the  26th  April;  three  days 
after  the  execution  of  this  codicil,  A.  executed  a  release  to  B.,  in  which,  after 
mentioning  a  sum  of  500/.,  for  which  she  had  his  bond,  and  two  sums  of 
480/.  and   300/.  due  to  her  from  B.,  for  which  she  had,,  receipts,  it  was 
expressed  that  she  had  agreed  to  release  B.  from  those  sums,  and  of  and 
from  all  or  any  other  sum,  or  sums   of  money,   claims,  and  demands, 
thereby  secured,  or  intended  to  be  secured,  and  all  other  sum  or  sums  of 
money,  claim  and  demand  whatsoever,  and  released  him  accordingly  from 
those  sums,  and  all  claim  on  account  of  those  sums,  or  for,  or  on  account 
of  any  other  matter,  cause,  or  thing  whatsoever:  held,  first  that  this  release 
did  not  extend  to  the  indemnity  bond.,  and  secondly,  that  no  extrinsic  evi- 
dence could  be  admitted  to  explain  the  intentions  of  A.  as  to  the  release 
(Butcher  v.  Butcher,  1  N.  R.  113). 

To  assumpsit  for  recovery  of  interest  due  to  the  pit.,  the  deft,  pleaded 
that  the  pit.  released  him  from  all  claim  and  demand  whatsoever,  for,  upon, 
or  in  respect  of  the  purchase  of  the  policy,  and  all  moneys  due  to  the  pit.  in 
respect  thereof,  and  of  and  from  the  supposed  cause  of  action  in  the  declara- 
tion mentioned.  It  was  afterwards  discovered  that  the  plt.'s  attorney  under- 
calculated  the  interest  by  34/. :  held,  that  the  release  was  a  bar  to  an  action 
for  that  sum  (Harding  v.  Hambler,  3  M.  &  W.  279). 


Precedents  (see  3  Ch.  PI.  112,  172). 
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Effect  of,  with  Reference  to  Form  and  Terms.}  A  release  should  be 
under  seal,  in  which  case  no  consideration  need  be  stated  (Co.  Lit.  264  6). 
A  contract,  under  seal,  cannot  be  varied  by  a  parol  contract.  In  the  case 
of  a  covenant  the  whole  matter  is  under  seal  of  the  party,  and  the  contract 
into  which  he  has  entered  can  be  discharged  only  by  an  instrument  of  the 
same  nature  as  that  by  which  the  contract  was  created  (West  v.  Blakeway, 
2  Man.  &  C.  751,  per  Tindal,  C.  J.).  If  a  man,  by  deed,  covenant  to  build 
a  house,  or  make  an  estate,  and  before  the  covenant  be  broken,  the  cove- 
nantee  releaseth  to  him  all  actions,  suits,  and  quarrels,  this  doth  not  dis- 
charge the  covenant  itself,  because  at  the  time  of  the  release  there  was  not 
any  duty  or  cause  of  action  in  being  (1  Inst.  292  b).  In  covenant  by  the 
assignee  of  feoffee  against  feoffor  for  breach  of  covenant  to  make  further 
assurance,  in  not  levying  a  fine  at  the  request  of  the  assignee,  deft,  pleaded 
a  release  from  the  feoffee,  which  release  bore  date  after  the  commencement 
of  the  action  by  the  assignee:  held,  on  demurrer,  that  the  breach  being  in 
the  time  of  the  assignee,  and  the  action  brought  by  him,  and  so  attached 
in  his  person,  the  covenantee  could  not  release  this  action  wherein  the 
assignee  was  interested  (Middlemore  v.  Goodall,Cro.  Car.  503;  2  Rol.  Abr. 
411,  Release,  D,  pi.  11). 

To  covenant  for  non-payment  of  rent  the  deft,  cannot  plead  a  release  by 
the  pit.  of  all  demands,  at  a  day  before  the  rent  in  question  became  due 
(Henn  v.  Hanson,  1  Lev.  99). 

*By  the  1  &  2  Viet.  c.  110,  s.  80,  the  discharge  of  an  insolvent 

[  *760  ]    is  extended  to  sums  payable  by  way  of  annuity,  or  otherwise,  at 

any  future  time  or  times,  by  virtue  of  any  bond,  covenant,  or  other 

securities  (see  Cotterel  v.  Hooke,  Doug.  97 ;  Markes  v.  Upton,  7  T.  R.  305, 

under  the  old  insolvent  acts). 

It  may  either  be  of  the  whole  or  part  of  the  claim  (2  Rol.  Abr.  413;  Bac. 
Abr.  Release,  A).  However,  contracts  not  under  seal  may,  before  breach, 
be  released  by  parol  consent,  or  by  instruments  not  under  seal  (Cro.  Car. 
383  ;  8  Taunt.  566  ;  2  Moo.  660). 

In  ejectment  the  deft,  is  not  allowed  to  plead  a  release  by  the  lessor  of 
the  pit.  (Doe  v.  Brewer,  4  M.  &  S.  300 ;  and  see  Doe  d.  Locke  v.  Franklyn, 
7  Taunt.  9) ;  and,  where  a  landlord,  with  the  permission  of  his  bailiff,  who 
had  made  a  distress  for  rent,  commenced  an  action  in  the  bailiff's  name 
against  the  sheriff,  for  taking  insufficient  pledges,  and  the  bailiff  afterwards, 
without  the  landlord's  privity,  released  to  the  sheriff,  who  pleaded  it  puis 
darrein  continuance  ;  the  Common  Pleas  set  aside  the  plea,  and  ordered 
the  release  to  be  delivered  up  to  be  cancelled  (liickey  v.  Burt,  7  Taunt.  45  ; 
Tidd,  Pr.,  9th  ed.  678,  848;  see  ante,  "  COMPOSITION"). 

A  covenant  to  pay  money  by  deed  can  only  be  discharged  by  deed 
(Rogers  v.  Payne,  2  Wils.  376). 

A  release,  or  part-payment,  under  a  composition-agreement  with  deft.'s 
creditors,  generally  is  good,  though  the  agreement  be  not  under  seal  (see 
"  COMPOSITION"). 

The  pit.  lent  the  deft,  and  others,  co-adventurers  in  a  mine,  a  sum  of 
money,  on  the  security  of  a  note  for  the  amount  by  the  defts.  alone.  He 
afterwards  signed  a  composition-deed  with  the  adventurers,  which  provided 
that  if  he  should  sue  any  of  them  for  their  debt  due  to  the  ph.,  it  should 
operate  as  a  release  of  the  debt.  Held,  that  the  debt  due  from  the  defts.  to 
the  pit.  on  the  note  was  not  released  by  suing  on  it,  such  note  not  being  a 
debt  due  from  the  whole  body  of  adventurers  (Lanyan  v.  Darey,  11  M.  & 
W.  218). 

A  plea,  that  before  any  breach  pit.  on  such  a  day,  at  such  a  place,  exone- 
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ravit  eum  of  the  said  promise,  was  held  good  on  demurrer  on  the  ground 
that  a  promise  by  words  might  be  discharged  by  words  before  breach 
"  eodem  modo  quo  oritur,  eodem  absolvitur"  (Langden  v.  Stokes,  Cro.  Jac. 
620,  recognised  in  King  v.  Gillett,  7  M.  &  W.  55,  which  was  assumpsit 
founded  on  mutual  promises  to  marry  within  a  reasonable  time ;  deft,  pleaded 
that  after  the  promise,  and  before  any  breach  thereof,  pit.  absolved,  exone- 
rated, and  discharged  deft,  from  his  promise,  and  the  performance  thereof; 
on  demurrer  the  plea  was  holden  good). 

By  Operation  of  Law.']  A  release  may  also  be  by  operation  of  law. 
Thus,  where  the  obligee,  in  a  joint  and  several  bond,  made  one  of  two  obli- 
gors his  executor,  who  administered  and  died,  it  was  held,  that  the  surviving 
obligor  was  discharged  in  law  ;  fora  personal  action,  once  suspended  by  the 
voluntary  act  of  the  person  entitled  to  it,  is  for  ever  gone  and  discharged 
(Chatham  v.  Ward,  1  B.  &  P.  630;  Freakley  v.  Fox,  9  B.  &  C.  130; 
recognised' in  Nicholson  v.  Revill,  4  Ad.  &  E.  682;  Dorchester  v.  Webb; 
Jon.  W.  345 ;  third  resolution,  see  Wankford  v.  Wankford,  1  Salk.  305). 
But  a  release  by  will  is  not  sufficient  (Parsons  v.  Coward,  6  T.  H.  357). 
So,  where  one  of  two  obligors  is  made  executor  with  others,  and  he  admi- 
nisters. But  if  A.  and  B.  are  jointly  and  severally  bound  to  C.,  and  A. 
makes  C.  and  D.  his  executors,  D.  as  executor  of  C.  may  maintain  an  action  on 
the  bond  against  B.,  for  when  the  obligor  makes  the  obligee  and  another 
executors,  and  the  obligee  refuses,  the  debt  *is  not  released  or  dis- 
charged, and  the  obligee  or  his  executor  may  sue  for  the  debt  [  *761  ] 
(Dorchester  v.  Webb,  supra);  but  otherwise,  if  the  obligee  admi- 
nisters (Ib.).  If  a  debtor  make  his  creditor  and  another  executors,  and  the 
creditor  neither  proves  the  will,  nor  acts  as  executor,  he  may  maintain  an 
action  against  the  other  for  his  demand  on  the  testator  (Rawlinson  v.  Shaw, 
3  T.  R.  557). 

So,  a  release  may  be  created  by  operation  of  law,  by  the  intermarriage 
of  the  obligee  with  the  obligor  (1  Inst.  264  h).  So,  if  one  of  two  feme 
obligees  take  the  debtor  to  husband  (Ib.).  So,  if  two  be  bound  to  a  feme 
sole,  and  she  take  one  of  them  to  husband,  and  he  dies,  the  wife  shall  not 
have  an  action  against  the  other  obligor  (21  H.  VII.  7,  30).  But  where  a 
man,  on  the  day  of  his  marriage,  gave  a  bond  to  the  woman  to  whom  he 
was  to  be  married,  by  which  he  stipulated  that  his  representatives  should, 
within  twelve  months  after  his  decease  pay  to  his  widow  or  her  representa- 
tives a  sum  of  money,  and  the  marriage  took  place,  and  afterwards  the  hus- 
band died,  whereupon  the  widow  brought  an  action  against  the  representatives 
of  the  husband  on  the  bond,  it  was  holden,  that  the  marriage  did  not  operate 
as  a  release  of  the  debt,  the  bond  not  being  payable  during  the  lifetime  of 
the  obligor,  nor  until  twelve  months  after  his  death  (Milbourn  v.  Ewart,  5 
T.R.  381). 

As  to  a  release  by  giving  time  on  a  guarantee  (Howell  v.  Jones,  1  C.  M. 
&  R.  97 ;  see  Coombe  v.  Wolf,  8  Bing.  156).  Release  by  withdrawing  an 
execution  which  pit.  had  against  the  principal  debtor  (Mayhew  v.  Crickitt,  2 
Swanst.  185).  Release  of  a  note  by  giving  time  to  one,  for  whose  accom- 
modation deft,  had  made  it  (Smith  v.  Winter,  4  M.  &  W.  454).  Release  of 
one  joint-debtor  by  proceeding  to  judgment  against  the  other  (King  v.  Hoare, 
13  M.  &  W.  494). 

To  an  action  on  a  promissory  note  made  by  the  deft.,  he  pleaded  that  the 
note  was  the  joint  and  several  note  of  the  deft,  and  one  C.,  and  that  the  pits, 
released  C.,  and  thereby  also  released  the  deft.  The  pits,  replied  non  est 
factum.  It  appeared  that  in  the  deed  of  release  there  was  a  proviso  that  it 
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should  not  operate  to  discharge  any  one  jointly  liable  with  C.  to  the  debt: 
hold,  first,  that  the  legal  operation  of  the  deed  was  raised  by  the  replication 
(North  v.  Wakefield,  18  Law  J.  Q.  B.  214):  held,  secondly,  that  the  proviso 
qualified  the  release,  and  that  it  did  not  operate  to  discharge  the  deft.  (Ib.). 

When  the  Court  will  interfere  to  set  aside  a  Plea  of  Release, ,]  A  release 
of  December,  1831,  was  pleaded  in  May,  1832,  as  destroyed  by  accident, 
to  debt  on  judgment,  and  the  court,  on  an  affidavit  that  the  plea  was  false, 
allowed  the  pit.  to  sign  judgment  as  for  want  of  a  plea  (Smith  v.  Hardy,  8 
Bing.  435).  When  the  court  will  set  release  aside  (see  Ch.  PI.  by  Pearson, 
382 ;  Rawstorn  v.  Gandell,  15  M.  &  W.  304). 

Form  of  Release.']  Any  words  whereby  the  party  renounces  his  claim,  or 
discharges  the  debtor,  are  sufficient:  the  word  release  is  the  proper  term  to 
use;  but  a  covenant  not  to  sue  (1  T.  R.  446),  or  an  acknowledgment  that 
the  party  is  satisfied,  produces  the  same  effect  (Com.  Dig.  Release,  A,  1 ; 
Deux  v.  Jeffereys,  Cro.  Eliz.  352,  &c.).  A  deed  inter  paries  cannot  operate 
as  a  release  to  strangers,  although  it  contain  apt  words  of  release  (Storer  v. 
Gordon,  3  M.  &  S.  308;  Bac.  Abr.,  Release  (G).  A  release  of  all  manner 
and  causes  of  action,  in  the  usual  terms,  will  discharge  any  inchoate  right 
of  action  or  existing  debt,  as  money  to  be  paid  at  a  future  time  by  specialty 
or  simple  contract  (2  Stark.  240;  Cro.  Jac.  300;  Com.  Dig.  Release,  E ; 
Bac.  Abr.).  Where  a  release  contains  introductory  matter,  explaining  the 
facts,  the  release,  though  in  general  terms,  must  be  controlled  by  the  pre- 
vious recital,  and  the  court  will  give  an  effect  to  it  as  may  best  consist  with 
the  manifest  intention  of  the  parties,  and  the  real  justice  of  the  case  (per 
Abbott,  C.  J.;  Lampon  v.  Corke,  5  B.  &  A.  609;  2  B.  &  B.  38 ;  2  M.  &  S. 
423).  A  covenant  that  the  party  "shall  and  will  release,"  is  no  release  (1 
B.  &  A.  8).  In  general,  where  a  simple  security  for  a  debt  is  given,  it  is 

extinguished  by  a  specialty  security,  if  the  remedy  given  by  the 
[  *762  ]  latter  is  co-extensive  with  that  *which  the  creditor  had  upon  the 

former ;  but,  where  the  deed  is  intended  as  a  further  security,  and 
reciting  an  existing  security  given  by  the  deft,  as  a  surety,  it  has  been  held, 
that  it  could  not  have  been  intended  to  operate  as  an  extinguishment  of  all 
claims  upon  him,  as  it  appears  that  the  parties  intended  the  original  security 
to  remain  in  force  (per  Bayley,  J.,  Twopenny  v.  Young,  3  B.  &  C.  210, 
211 ;  5  D.  &  R.  259;  2  B.  &  B.  38). 

By  whom  made.]  A  release  from  any  pit.  on  the  record,  is  a  bar,  even 
though  the  action  is  brought  for  the  benefit  of  others  who  have  no  mode  of 
enforcing  their  claim  except  by  suing  in  plt.'s  name  (Wilkinson  v.  Lindo,  7 
M.  &  W.  87;  per  Parke,  B.;  see  Gibson  v.  Winter,  5  B.  &  Ad.  96).  A 
release  by  an  agent  will  sometimes  do,  where  the  agent  is  duly  authorized 
(ante,  p.  690).  A  release  by  one  of  several  joint  creditors;  who  is  one  of 
the  pits,  on  the  record,  is  competent  to  give  it,  on  the  principle  that  it  is  a 
discharge  of  the  debt  (2  Camp.  561  ;  3  B.  &  C.  422;  Bac.  Ab.Rel.;  3Bulst. 
29).  In  debt  on  bond  by  several  pits.,  as  trustees,  &c.,  the  deft,  pleaded  a 
release  from  one  of  the  pits.,  which  on  demurrer  was  held  good,  for  the 
obligees  only  had  the  legal  interest,  and  consequently  the  right  to  release, 
and  a  release  from  one  was  a  release  from  the  others  (Bayley  v.  Lloyd,  7 
Mod.  250).  But,  in  the  case  of  trustees,  or  where  a  nominal  pit.  fraudulently 
releasesMhe  action,  to  the  prejudice  of  the  party  beneficially  interested,  "a 
court  of  law  will  avoid  it  by  equitable  interference,"  and  will  admit  evidence 
to  show  that  it  was  a  fraudulent  transaction  (2  B.  &  C.  421 ;  5  D.  &  R. 


RELEASE.  762 

290).  Where  husband  and  wife  lived  separate,  under  a  deed  that  she  should 
enjoy  her  separate  property,  &c.,  all  effects  which  she  might  acquire,  &c., 
by  any  gift,  grant,  presentation,  &c.,  and  she  afterwards  sued  as  executrix 
of  R.  M.,  and  the  husband  was  joined  for  conformity,  the  court  set  aside  a 
release  ;  and  Holroyd,  J.,  said,  "  I  think  that  this  release  is  clearly  in  fraud 
of  the  deed  of  separation"  (Irwell  v.  Newman,  4  B.  &  A.  422).  However, 
a  clear  case  of  fraud  and  injustice  must  be  made  out  to  induce  the  court  to 
set  aside  the  instrument,  where  the  party  has  a  strict  legal  right  to  release 
(Jones  v.  Herbert,  7  Taunt.  421 ;  see'  Johnson  v.  Holdsworth,  4  Dovvl.  63 ; 
Hubert  v.  Biggett,  2  Dowl.  392 ;  Ch.  Arch.  Pr.;  Cooke  v.  Stephens,  5  Bing. 
N.  C.  688 ;  Wild  v.  Williams,  6,M.  &  W.  490). 

But,  where  this  right  is  not  reserved  in  the  release  itself,  parol  evidence  of 
the  release  cannot  be  given  (Cocks  v.  Nash,  9  Bing.  341 ;  see  also  Brooks 
v.  Stuart,  9  Ad.  &  E.  854). 

With  Reference  to  whom  made.]  A  general  release  to  one  of  several  joint 
debtors  is  a  release  to  all;  and  that  even  in  cases  where  their  undertaking  is 
several  as  well  as  joint,  on  the  principle  of  the  release  being  a  satisfaction  of 
the  debt,  and  there  is  but  one  duty  extending  to  all  the  debtors,  therefore  a 
discharge  of  one  is  a  discharge  of  all  (Bac.  Abr.  Release,  G.;  Co.  Lit.  232 ; 
Cocks  v.  Nash,  9  Bing.  431 ;  Nicholson  v.  Revill,  4  Ad.  &  E.  675 ;  Brooks 
v.  Stuart,  9  Ad.  &  E.  854 ;  Rol.  Abr.  212  C.,  pi.  4,  5 ;  1  Inst.  232  a;  Bower 
v.  Swadlin,  1  Atk.  294);  and  this  equally  holds  where  the  release  is  by 
operation  of  law,  ante,  p.  760).  But  a  covenant  not  to  sue  one  of  two  joint 
and  several  debtors  will  not  have  this  effect,  but  "  will  be  construed  so  as  to 
give  effect  to  it,  according  to  the  particular  purpose  for  which  it  was  made" 
(2  Show.  47 ;  4  M.  &  S.  423 ;  Dean  v.  Newhall,  8  T.  R.  168 ;  3  B.  &  C. 
212  ;  5  D.  &  R.  259).  Therefore  a  release  given  by  one  of  two  partners, 
with  a  provision  that  it  should  not  prejudice  the  pit.  as  to  any  claim 
which  he  might  have  against  *'another  partner,  and  that  he  might,  [  *763  ] 
notwithstanding  the  release,  sue  them  jointly,  or  the  other  partner 
separately,  a  joint  action  having  been  commenced  and  the  release  pleaded, 
to  which  pit.  replied  that  the  party  released  was  only  joined  for  the  purpose 
of  recovery  against  the  other  partner,  on  demurrer,  the  court  held  the  repli- 
cation good  (Solly  v.  Forbes,  2  B.  &  B.  38  ;  and  see  Perfect  v.  Musgrove, 
11  Pri.  118  ;  2  B.  &  Ad.  210 ;  4  B.  &  C.  507,  and  note ;  5  D.  &  R.  259 ; 
see  Fitzgerald  v.  Trant,  11  Mod.  254,  and  Lacy  v.  Kynaston,  Holt,  Rep. 
178;  Ld.  Raym.  690;  12  Mofl.  551). 

Where  the  distinction  between  a  covenant  not  to  sue  sole  obligor  and  one 
of  several,  is  taken  in  the  latter  report,  it  is  said,  "  A.  is  bound  to  B.,  and 

B.  covenants  never  to  put  the  bond  in  suit  against  A.;  if  afterwards  B. 
should  sue  A.  on  the  bond,  he  may  plead  the  covenant  by  way  of  release. 
But  if  A.  and  B.  be  jointly  and  severally  bound  to  C.  in  a  sum  certain,  and 

C.  covenant  with  A.  not  to  sue  him,  that  shall  not  be  a  release,  but  a  cove- 
nant only;  because  he  covenants  only  not  to  sue  A.,  but  does  not  covenant 
not  to  sue  B.;  for  the  covenant  is  not  a  release  in  its  nature,  but  only  by 
construction,  to  avoid  circuity  of  action  ;  for  where  he  covenants  not  to  sue 
one  he  still  has  a  remedy,  and  then  it  shall  be  construed  as  a  covenant,  and 
no  more."     In  an  action  for  a  partnership  debt,  a  covenant  not  to  sue, 
entered  into  by  one  only  of  the  pits.,  cannot  be  set  up  as  a  release  (Walmes- 
ley  v.  Cooper,  11  Ad.  &  E.  216).     When  a  covenant  not  to  sue  operates 
as  a  release,  see  Henderson  v.  Stobart,  19  Law  J.  135,  Ex.). 

But  even  where  the  covenant  is  construed  to  enure  as  a  release  to  avoid 
circuity  of  action,  it  must  be  a  perpetual  covenant,  i.  e.  not  to  sue  at  all ;. 
VOL.  IT.,  Part  2.— 4 
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for  a  covenant  not  to  sue  within  a  limited  time  will  not  have  that  effect 
(Deux  v.  Jefferies,  Cro.  El.  :j.VJ ;  1  Rol.  Abr.  939;  Ayliff  v.  Scrimshire,  1 
Show.  46;  1  Salk.  573;  Timblcly  v.  Barrow,  3  M.  &  W.  210).  But  if 
the  obligee  covenant  not  to  sue  the  obligor  before  such  a  day,  and  if  he  do, 
that  the  obligor  shall  plead  this  as  an  acquittance,  and  that  the  oh! -Cation 
shall  be  void,  this  is  a  suspension  of  the  obligation,  and  so,  by  consequence, 
a  release  (1  Rol.  Abr.  939,  L,,  pi.  2).  A  bond  was  conditioned  th;it  the 
obligor  should  indemnify  the  obligee  from  all  sums  the  latter  should  pay  on 
account  of  the  obligor.  Before  the  execution  of  the  bond  the  following 
memorandum  was  indorsed  upon  it:  "That  the  obligee  hath  given  an  under- 
taking not  to  sue  upon  the  bond  until  after  the  obligor's  death  :"  it  was 
holden  that  the  memorandum  was  to  be  taken  as  part  of  the  condition,  and 
consequently  that  the  bond  was  payable  only  by  the  representative  of  the 
obligor  after  his  death  (Burgh  v.  Preston,  8  T.  R.  483;  see  Norton  v.  Wood, 
1  R.  &  M.  178). 

A  release  to  one  deft,  will  not  operate  to  release  the  others,  if  it  appear 
from  the  deed  that  it  was  not  intended  to  have  that  effect  (Thompson  v. 
Lack,  16  Law  J.,  C.  P.  75).  Though  a  release  of  the  whole  debt,  given  to 
one  of  two  joint  contractors,  enures  to  the  benefit  of  both,  yet  receiving 
a  portion  of  the  debt  and  putting  an  end  to  an  action  against  one  of  the 
joint  contractors  is  not  a  release  of  the  other  (Walters  v.  Smith,  2  B.  & 
Ad.  889). 

If  A.  give  B.,  without  consideration,  a  promissory  note,  to  be  negotiated 
by  B.,  as  a  security  for  money,  and  the  indorsee,  for  a  valuable  considera- 
tion, without  notice,  release  B.  from  the  note,  and  all  claim  and  demand 
touching  the  matters  in  respect  of  which  the  maker's  promises  were  made, 
this  does  not  so  extinguish  the  consideration  of  the  note,  but  that  the  indor- 
see may  still  recover  against  the  maker  (Carstairs  v.  Rolleston,  5  Taunt. 
551).  Qu&re,  whether  notice  that  the  maker  made  it  as  security  only 
would  have  varied  the  case  (Ib.)  A  release  to  one  of  two  joint  acceptors 
enures  to  discharge  *both  (R.  v.  Bayley,  1  C.  &  P.  435).  The 
[*764]  deft.,  and  one  M.  N.  gave  the  pit.  their  joint  and  several  promis- 
sory note  to  secure  a  separate  debt  due  from  each  of  them.  The 
pit.  afterwards  executed  a  deed  of  release  to  M.  N.:  held,  that  although  this 
release  discharged  both  as  to  the  note,  it  did  not  enure  to  the  discharge  of 
the  separate  debt  of  the  deft.,  but  that  the  pit.  might  recover  on  an  account 
stated  (Cock  v.  Nash,  4  Moo.  &  S.  162). 

Declaration  against  maker  of  a  note.  Plea,  that  it  was  a  joint  and  seve- 
ral note  by  deft,  and  A.,  and  that  A.  had  been  released.  Replication,  that 
A.  had  been  so  released  at  deft.'s  request,  and  that  deft.,  in  consideration  of 
such  release,  at  his  request  ratified  the  promise  in  the  declaration,  and  pro- 
mised that  he  would  remain  liable  on  the  note,  as  if  there  had  been  LO  such 
release:  held  ill,  for  setting  up  a  parol  contract  to  avoid  the  release  (Brooks 
v.  Stuart,  9  Ad.  &  E.  854). 

Proof  as  to~\  The  release  should  be  produced  duly  stamped  and  proved 
by  the  subscribing  witness,  who  should  be  subpoenaed;  and  see  further,  as 
to  evidence  of  deeds,  ante,  Vol.  I.,  p.  937,  which  will  here  apply.  A 
release  may  be  sometimes  established  by  presumptive  evidence  (Washington 
v.  Brymer,  Pea.  Ev.  422 ;  3  Star.  Ev.  1291  ;  Tidd,  Pr.  18 ;  and  see  ante, 
p.  631,  as  to  presumption  of  payment).  The  entries  in  the  bill  of  costs  of 
a  deceased  attorney  were  held  to  be  good  secondary  evidence  of  the  execu- 
tion of  mutual  releases  (Skiffington  v.  Whitehurst,  3  Y.  &  C.  1). 

Where  a  fraudulent  release  is  set  up  in  answer  to  a  just  debt,  it  would,  it 
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seems,  be  both  inconvenient  and  inconsistent  to  prevent  the  pit.  from  defeat- 
ing the  instrument  merely  because  the  party  might  obtain  a  remedy  in 
equity,  and  when  it  is  very  possible  that  a  court  of  equity  might,  the  party 
being  guilty  of  fraud,  denying  on  his  oath,  again  send  the  pit.  to  law,  to 
have  his  case  tried  by  a  jury.  The  party  may,  by  recourse  to  equity, 
obtain  an  answer  from  his  adversary  on  oath,  an  advantage  which  he  could 
not  obtain  at  law;  but,  if  he  choose  to  waive  that  advantage,  there  seems  to 
be  no  reason  why  he  should  not  at  once  impeach  the  deed  for  fraud  by  evi- 
dence upon  the  trial  (3  Star.  Ev.  1294). 

If  in  an  action  of  covenant  for  arrears  of  an  annuity,  the  deft,  plead  a 
release,  lost  by  time  and  accident,  and  to  induce  the  jury  to  presume  a  release, 
show  that  the  annuity  was  not  paid  for  seventeen  years,  and  that  the  pit. 
had  borrowed  money  of  the  grantor  of  the  annuity,  and  regularly  paid  him 
interest,  without  setting  off  the  annuity,  the  jury  ought  not  to  find  for  the 
deft.,  unless  they  are  satisfied  that  there  is  fair  ground  for  supposing  that  at 
some  particular  period  during  the  seventeen  years  the  pit.  actually  executed 
a  release  of  the  annuity,  and  to  rebut  the  presumption  of  such  release,  the 
jury  may  look  at  the  situation  of  the  parties,  and  take  into  their  considera- 
tion the  circumstances  of  the  pit.  being  a  near  relative  of  the  grantor  of  the 
annuity,  having  large  expectations  from  him,  and  of  the  grantor  being  a 
very  old  man,  peremptory  with  his  relatives,  and  very  exact  and  attentive 
to  his  pecuniary  concerns,  and,  therefore,  not  very  likely  to  leave  the 
annuity  deed  in  the  hands  of  the  pit.,  if  it  had  never  been  intended  that  it 
should  be  enforced  (Biggs  v.  Roberts,  3  C.  &  P.  43).  In  trespass  for  break- 
ing and  entering  the  plt.'s  close,  and  carrying  away  hay,  the  defts.  pleaded 
that  the  alleged  trespasses  were  committed  by  them  jointly,  with  one  C.,  and, 
that  afterwards,  certain  disputes  were  pending  between  C.  and  the  pit.,  con- 
cerning claims  of  C.  against  the  pit.,  in  respect,  inter  alia,  of  the  farm  occu- 
pied by  him  under  the  pit.,  and  concerning  claims  by  the  pit.  against  C.,  in  re- 
spect of  the  causes  of  action  in  the  declaration  mentioned,  and  that  the  pit.  then 
agreed  *to  release  C.  from  all  claims,  and  did  accordingly  relin- 
quish all  claims  against  him  in  respect  of  the  said  causes  of  action.  [  *765  ] 
Held,  that  this  plea  was  sustained  by  proof  of  an  agreement, 
whereby  the  pit.,  in  consideration  that  C.,  who  had  been  a  tenant  of  a  farm 
under  the  pit.,  and  had  held  over  the  same,  under  colour  of  a  claim  for  im- 
provements, acknowledged  that  he  had  no  claims  against  the  pit.,  the  pit. 
relinquished  all  claims  against  C.  for  mesne  profits  and  rent,  or  for  holding 
over,  the  action  being  substantially  an  action  for  mesne  profits  (Hay  v. 
Moorhouse,  6  Bing.  N.  C.  52).  To  an  action  by  indorsee  against  an  in- 
dorser  of  a  bill  of  exchange,,  the  deft,  pleaded  in  bar,  a  deed  of  release, 
alleged  to  have  been  executed  by  the  pit.  and  other  creditors  of  one  Crokat, 
a  prior  indorser;  the  deed  appeared  to  have  been  executed  by  the  pits,  alone, 
and  was,  in  form,  a  mere  assignment  by  the  pits,  to  one  Souter,  of  the  debt 
due  to  them  from  Crokat,  putting  Souter  in  their  place;  with  regard  to  the 
remedy  against  Crokat  on  the  bill,  the  consideration  for  such  assignment 
being  Vs.  6d.  in  the  pound,  on  the  amount  of  the  debt ;  held,  that  this  deed 
did  not  sustain  the  plea  (Houlditch  v.  Cauty,  6  Sco.  209).  To  an  action  of 
covenant  by  a  joint-stock  banking  co-partnership,  on  a  guarantee  given  by 
the  deft,  to  secure  advances  made  by  the  company  to  M.  M.  and  B.,  carry- 
ing on  business  under  the  name  of  M.  and  Co.,  the  deft,  pleaded  that,  by 
indenture  between  M.,  M.,  L.,  and  B.,  of  the  first  part,  W.,  H.,  and  O.  of 
the  second  part,  and  the  several  persons  or  partnership  firms  who  should 
execute  the  said  indenture,  being  creditors  of  M.,  M.,  L.,  and  B.,  of  the  third 
part,  H.  being  a  member  and  a  partner  in  the  said  banking  co-partnership, 
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released  M.,  M.,  L.,  and  B.,  from  all  actions,  debts,  &c.  The  deft,  in  sup- 
port of  his  plea,  gave  in  evidence  a  composition  deed  made  between  M.,  M., 
L.,  and  B.,  of  the  first  part,  W.,  H.,  and  O.,  of  the  second  part,  and  tho 
several  persons  or  partnership  firms,  being  creditors  of  M.,  M.,  L.,  and  B., 
\vho  should  have  executed,  or  who  should  execute  the  said  composition  deed, 
of  the  third  part.  The  deed,  after  reciting  that  M.,  M.,  L.,  and  B.,  were 
indebted  to  W.,  H.,  and  O.,  and  to  the  several  parties  to  the  deed  of  the 
third  part,  and  being  unable  to  pay  the  said  debts,  had  conveyed  all  their 
property  and  effects  to  W.,  H.,  and*O.,  in  trust  for  payment  of  their  debts, 
stated  that,  in  consideration  thereof,  each  of  the  said  creditors,  parties  to  the 
said  deed  of  the  second  and  third  parts,  did  for  themselves,  their  heirs,  exe- 
cutors, &c.,  and  partners,  release  M.,M.,  L.,  and  B.,  from  all  actions,  debts, 
demands,  &c.  At  the  date  of  his  release  a  separate  debt  of  2/.  155.  -was 
due  from  M.  to  H.,  and  H.,  at  the  date  of  the  release,  was  a  shareholder 
in  the  joint-stock  banking  co-parlnership;  H.  executed  the  deed  in  his  own 
name:  held,  that  the  plea  was  not  proved ;  the  release  from  M.,  M.,  L.,  and 
B.,  not  including  the  debls  due  from  M.  and  Co.  to  the  joint-stock  banking 
company,  but  applying  only  to  debts  due  to  such  partnership  firms  as  should 
execute  the  deed  of  the  third  part  (Bain  v.  Cooper,  9  M.  &  W.  701). 


RENT. 
)  "  USE  AND  OCCUPATION." 


[  *766  ] 
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Nature  of,  and  when  granted. 


WHERE  there  is  an  immaterial  issue,  the  court  will  award  a  repleader,  if 
it  will  be  the  means  of  effecting  justice  between  the  parties,  but  not  otherwise 
(1  Ch.  PI.  686  ;  2  Saund.  319  6,  n.  6).  As  where  in  debt  on  bond  the  deft, 
pleaded  performance  generally,  and  the  pit.  replied,  denying  the  general 
performance,  concluding  to  the  country,  and  stated  breaches  by  way  of  sug- 
gestion, instead  of  replying  them,  after  verdict  for  pit.,  a  repleader  was 
awarded,  such  issue  being  insufficient  (Plomer  v.  Ross,  5  Taunt.  386).  But 
the  issue  must  be  immaterial,  it  will  not  be  granted  where  it  might  be  im- 
material. Thus,  in  trespass  for  taking  the  plt.'s  cattle,  the  deft,  justified 
taking  them  upon  land  demised  by  him  to  one  W.,  for  rent  in  arrear.  Re- 
plication, that  they  were  not  levant  and  couchant;  issue  upon  that,  which 
was  found  for  the  pit.,  who  moved  for  a  repleader,  which  was  refused  (Kemp 
v.  Crewes,  1  Ld.  Raym.  167  ;  Jones  v.  Powell,  5  B.  &  C.  649).  Where 
the  plea  raises  immaterial  issues,  and  does  not  confess  the  cause  of  action, 
the  repleader  will  be  awarded  after  verdict ;  in  such  case  neither  party  gets 
costs  (Plummer  v.  Lees,  2  M.  &  W.  495).  So,  if  a  replication  take  an  im- 
material traverse,  and  a  verdict  be  found  on  it  for  the  pit.  the  court  will 
award  a  repleader  (Gordon  v.  Ellis,  2  D.  &  L.  308).  Where  there  are 
several  pleas  on  the  record,  one  of  which  traverses  immaterial  matter,  ths 
court  will  not  grant  a  repleader,  if  there  are  other  and  material  issues  raised 
(Negelen  v.  Mitchel,  7  M.  &  W.  612).  A  court  of  error  cannot  award  a 
repleader  (Gwynne  v.  Burnell,  6  Bing.  N.  C.  453).  A  repleader  cannot  b  > 
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awarded  after  a  demurrer  or  writ  of  error,  without  the  consent  of  the  parties, 
but  only  after  issue  joined  (3  Salk.  306).  Where,  however,  there  is  a  bad 
bar  and  a  bad  replication,  it  is  said  that  a  repleader  may  be  awarded  upon 
a  demurrer  (Grills  v.  Ridgeway,  Cro.  Eliz.  318,  sed  qucere).  Nor  will  it  be 
awarded  where  the  count  can  give  judgment  on  the  whole  record,  nor  will  it 
be  granted  in  favour  of  the  person  who  made  the  first  fault  in  pleading  (Kemp 
v.  Crewes,  1  Ld.  Raym.  170  ;  Webster  v.  Bannister,  Doug.  396 ;  Taylor  v. 
Whitehead,  ib.  747  ;  2  Saund.  319  c;  but  see  Tryon  v.  Carter,  2  Stra.  994; 
see  further  Goodbourne  v.  Bowman,  9  Bing.  532). 

The  following  rules  were  laid  down  in  Staples  v.  Hayden,  6  Mod.  1 : — 
1st,  that  at  common  law  a  repleader  was  allowed  before  trial,  because  a  ver- 
dict did  not  cure  an  immaterial  (see  2  Saund.  319  b,  n.  6)  issue;  but  now  a 
repleader  ought  not  to  be  allowed  until  after  trial,  in  any  case  where  the 
fault  of  the  pleading  might  be  helped  after  verdict  by  the  Statute  of  Jeofails 
(Bac.  Abr.  Pleas,  M;  Com.  Dig.  Pleader,  R,  18 ;  Cobb  v.  Bryan,  3  B.  &  P. 
352  ;  and  see  Goodbourne  v.  Bowman,  9  Bing.  532).  2ndly,  that  if  a  re- 
pleader  denied  when  it  should  be  granted,  or  vice  versa,  it  is  error.  3rdly, 
that  the  court  will  not  award  a  repleader,  except  when  complete  justice  can- 
not be  answered  without  it  (Goodbourne  v.  Bowman,  9  Bing.  532.  4thly, 
that  the  judgment  of  repleader  is  general  quod  paries  replacitent,  and  the 
parties  must  begin  again  at  the  first  fault,  which  occasioned  the  immaterial 
issue  (Kemp  v.  Crewes,  1  Ld.  Raym.  169;  3  Keb.  664).  Sthly,  no  costs 
are  allowed  on  either  side  (Anon.  2  Vent.  196;  Lickbarrow  v.  Mason,  6  T. 
R.  131  ;  Da  Costa  v.  Clarke,  2  B.  &  P.  376). 

Distinction  between  a  Repleader  and  Judgment  non  obstante  Veredicto.] 
Where  a  plea  confesses  the  action,  and  does  not  sufficiently  *avoid 
it,  judgment  shall  be  given  upon  the  confession,  without  regard  to  [  *767  ] 
the  verdict ;  and  in  such  a  case,  a  writ  of  inquiry  shall  issue  (Tidd, 
Pr.  9th  ed.  920 ;  1  Ch.  PI.  687).  The  distinction  between  a  repleader  and 
a  judgment  non  obstante  veredicto  is  this,  that  where  a  plea  is  good  in  form, 
but  not  in  fact,  that  is,  if  it  contain  a  defective  title  or  ground  of  defence,  by 
which  it  is  apparent  to  the  court  upon  the  deft.'s  own  showing,  that  in  any 
way  of  putting  it  he  can  have  no  merits,  and  the  issue  joined  thereon  be 
found  for  him  there,  as  the  awarding  of  the  repleader  could  not  mend  the 
case,  the  court  for  the  sake  of  the  pit.  will  at  once  give  judgment  non  oh- 
stante  veredicto:  but,  where  the  defect  is  not  so  much  in  the  title  as  in  the 
manner  of  stating  it,  and  the  issue  joined  thereon  is  immaterial,  so  that  the 
court  know  not  for  whom  to  give  judgment,  whether  for  the  pit.  or  the  deft., 
then,  for  the  more  satisfactory  administration  of  justice,  they  will  award  a 
repleader  (1  Ch.  PI.  688)1  A' judgment,  therefore,  non  obstante  veredicto  is 
always  upon  the  merits,  and  never  granted  but  in  a  very  clear  case;  whilst 
a  repleader  is  upon  the  form  and  manner  of  pleading  (Tidd,  £r.  9th  ed.  922; 
Plomer  v.  Ross,  5  Taunt.  386  ;  Winstanley  v.  Head,  3  Taunt.  237 ;  1  Ch. 
PI.  688).  If  a  plea  be  defective,  and  the  deft,  succeed  at  the  trial  thereon, 
the  question  whether  the  pit.  can  have  judgment  non  obstante  veredicto,  or 
whether  there  ought  to  be  a  repleader,  depends  upon  whether  the  plea  does 
or  does  not  contain  a  confession  of  a  cause  of  action  ;  if  it  do,  and  the  matter 
pleaded  in  avoidance  be  insufficient,  the  pit.  is  entitled  to  judgment  non  ob- 
stante veredicto.  If  the  plea  do  not  confess  a  cause  of  action,  there  must  be  a 
repleader  (Pitts  v.  Polehampton,  1  Ld.  Raym.  390 ;  per  Abbott,  C.  J.;  Lam- 
bert v.  Taylor,  4B.  &  C.  152  ;  1  Ch.  PI.  688 ;  see  Willoughby  v.  Willoughby, 
6  Q.  B.  722). 
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REPLEVIN.(a) 

NATURE  OF  ACTION,  AND  WHEN  IT  LIES  IN  GENERAL,  p.  767. 

FORM  OF  PLEADINGS,  p.  770. — Declaration,  p.  770. — Avowries,  fyc.,  Gene- 
ral Rules  as  to,  p.  772. — Pleas  in  Abatement,  p.  773. — Avowry,  fyc., 
for  Rent,  p.  773. — Damage  feasant,  p.  779. — Amendment,  p.  781. — 
Plea  in  Bar,  p.  781. — Non  demisit,  non  tenuit,  p.  783. — Rierts  in  ar- 
rear,  p.  783. — Eviction,  p.  783. — Property,  p.  783.—  Tender  of  Rent, 
p.  783. — Set-off,  p.  784. — Payment  of  Ground-Rent,  p.  784.— Statute 
of  Limitations,  p.  785. — Annuity,  p.  785. — Damage  feasant,  p.  785. 
— Right  of  Common,  p.  785. 

PRECEDENTS,  p.  787. 

EVIDENCE,  p.  788. — Under  non  cepit,  p.  788. — Under  non  demisit  and  non 
tenuit,  p.  789. — Eviction,  p.  791. —  Under  rien  en  arrear,  p.  792. — 
Under  Traverse  of  Defendants  being  Bailiff,  p.  792. — Tender  of  Rent, 
p.  793. — Property  in  Pit.,  or  a  stranger,  p.  793. —  Under  Avowry  for 
Distress,  damage  feasant,  p.  793. —  Tender  of  Amends,  p.  794. — Dam- 
ages, p.  794. 

COMPETENCY  or  WITNESSES,  p.  794. 


Nature  of  the  Action,  and  when  it  lies. 

REPLEVIN  is  the  remedy  to  recover  damages  for  the  taking  away  a  per- 
son's goods.     By  replevin  the  owner  of  goods  unjustly  taken  and  detained 
from  him,  may  regain  possession  thereof  through  the  medium  of 
[  *768  ]  and  upon  application  to  the  sheriff,  upon  giving  him  *security  to 
prosecute  an  action  against  the  person  who  seized.     The  party 
distrained  upon  accordingly  levies  a  plaint  and  declares  in  the  county  court, 
but  the  suit  is  frequently  removed  into  the  superior  courts,  wherein  the  pit. 
declares  de  novo.     This  is  generally  done  by  an  application  to  a  judge  at 
chambers,  and  will  not  be  granted  on  motion  in  full  court  (M.  T.  1848,  C. 
P.,  see  infra). 

By  9  &  10  Viet.  c.  95,  ss.  119,  120,  all  actions  of  replevin  in  cases 
of  distress  for  rent  in  arrear,  or  damage  feasant,  shall  be  brought  without 
writ  in  the  new  county  courts,  in  the  district  where  the  distress  is  taken. 

By  sect.  121,  in  case  either  party  to  any  such  action  or  replevin  shall 
declare  to  the  court  that  the  title  to  any  corporeal  or  incorporeal  heredita- 
ment, or  to  any  toll,  market  fair,  or  franchise,  is  in  question,  or  that  the  rent 
or  damage  in  respect  of  which  the  distress  shall  have  been  taken,  is  more 
than  20/.,  and  shall  become  bound  with  two  sureties,  &c.,  to  prosecute  the 
suit  with  effect  and  without  delay,  and  to  prove  before  the  court  by  which 
such  suit  shall  be  tried,  that  such  title  as  aforesaid  is  in  dispute  between  the 
parties,  and  that  there  was  ground  for  believing  that  the  said  rent  or  dam- 
age was  more  than  20/.,  then  the  action  may  be  removed  to  the  superior 
courts. 

(o)  3  U.  S.  Dig.  p.  334 ;  2  Supp.  U.  S.  Dig.,  p.  693;  1  Ann.  Dig.  p.  426;  2  Id.  p- 
323;  3  Id.  p.  386. 
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The  pit.  can  only  recover  damages  for  the  taking  of  the  goods,  and  for 
the  detention  till  the  time  of  the  replevy,  and  not  the  value  of  the  goods 
themselves  (1  Saund.  347  b,  n.  2 ;  Peters  v.  Duke,  Lutw.  1150,  1151). 
Replevin  lies  in  all  cases  where  there  has  been  a  wrongful  taking  of  personal 
chattels,  where  the  party  had  in  them  either  absolute  or  special  property,  and 
not  merely  in  the  case  of  a  wrongful  distress  (3  Bla.  Com.  146;  2  Selw. 
N.  P.  1185;  George  v.  Chambers,  11  M.  &  W.  149,  per  Parke,  B. ;  Ex 
parte  Chamberlain,  1  Sch.  &  Lef.  320  ;  La  Mason  v.  Dixon,  Jon.  (W.)  173; 
Bishop  v.  Montague  (Viscountess),  Cro.  Car.  824 ;  see  notes  to  Roberts  v. 
Snell,  1  Man.  &  G.  577).  Replevin  lies  for  detaining  (Evans  v.  Elliott,  5 
Ad.  &  E.  146,  per  Patteson,  J. ;  see  Dore  v.  Wilkinson,  2  Stark.  288), 
thout-h  now  it  is  seldom  adopted  but  for  distress  for  rent,  damage  feasrmt, 
poor's  rate,  &c.  (1  Ch.  PI.  184;  Com.  Dig.  Action," M.  6).  So,  for  an  ille- 
gal taking,  or  for  an  unlawful  detention  after  a  legal  taking  (Evans  v.  Elli- 
ott, 5  Ad.  &  E.  142) ;  although  generally  speaking,  where  there  is  a  distress, 
replevin  may  be  maintained ;  yet  this  rule  is  not  universally  true  (R.  v. 
Monkhouse,  2  Stra.  1184);  and  it  will  not  lie  for  distress  for  a  duty  to  the 
crown  (R.  v.  Oliver,  Bund.  14;  Pearson  v.  Roberts,  Willes,  672,  n. ;  but 
see  Fenton  v.  Boyle,  1  N.  R.  399). 

Where  there  has  been  a  distress  for  rent,  replevin  lies  only  where  no  sum 
whatever  has  been  in  arrear,  or  where  there  has  been  a  tender  of  all  that 
was  in  arrear,  or  the  like,  where  the  original  seizure  was  totally  unjustifi- 
able (Harrison  v.  Barnby,  5  T.  R.  248,  n.  (c) ;  Cobb  v.  Bryan,  3  B.  &  P. 
348  ;  ante,  Vol.  I.,  p.  964).  If  any  sum,  however  small,  were  due,  and  the 
distress  were  for  a  greater  sum,  or  excessive,  or  otherwise  irregular,  the 
remedy  must  be  by  action  on  the  case  (ante,  Vol.  I.,  p.  964). 

Replevin  is  also  maintainable  to  try  the  legality  of  a  poor's  rate  (Dwell  v. 
Marshall,  3  Wils.  442;  1  Salk.  205;  Milward  v.  Caffin,  2  Bl.  R.  1330; 
Pearson  v.  Roberts,  Willes,  672,  n.  (b) ;  see  Fawcitt  v.  Fowlis,  7  B.  &  C. 
398  ;  Cortis  v.  Kent  Waterworks  Company,  7  B.  &  C.  338  ;  Sabourin  v. 
Marshall,  3  B.  &  Ad.  440).  So,  for  an  illegal  distress  taken  damage 
feasant,  and  when  the  party  in  possession  of  the  land  has  no  title  thereto, 
this  action  is  preferable  to  trespass  for  seizing  the  cattle,  in  order  to  put  in 
issue  the  title  of  the  party  distraining  (1  Saund.  346  e,  n.  2);  fora 
sewer's. rate  (Pritchard  v.  *Stephens,  6  T.  R.  522;  Papillon  v.  [  *769  ] 
Buclmer,  Hardw.  478;  Pearson  v.  Roberts,  Willes,  672,  n.  (b)  ); 
of  a  highway-rate  (Morrell  v.  Martin,  6  Bing.  N.  C.  373) ;  of  a  heriot,  &c. 
(Bishop  v.  Montague  (Viscountess),  Cro.  Jac.  50). 

If  a  superior  court  award  an  execution,  it  seems  that  no  replevin  lies  for 
the  goods  taken  by  the  sheriff  by  virtue  of  the  execution;  and,  if  any  person 
should  pretend  to  take  out  a  replevin,  the  Court  would  commit  him  for  a 
contempt  of  their  jurisdiction  (Gilb.  Repl.  161 ;  Willes,  672,  n.  (6);  R.  v. 
Monkhouse,  2  Stra.  1184;  1  Ch.  PI.  148). 

And,  where  goods  are  taken  by  way  of  levy,  as  for  a  penalty  on  a  con- 
vie' ion  under  a  statute,  it  is  generally  in  the  nature  of  an  execution,  and, 
unless  replevin  be  granted  by  the  statute,  this  action  will  not  lie,  the  convic- 
tion being  conclusive,  and  its  legality  not  questionable  in  replevin  (Com. 
Dig.  Action,  M,  6  ;  1  Ch.  PI.  184;  Willes,  673,  n.  (b)  ).  Where  a  party 
having  no  stock-in-trade  in  a  parish,  is  rated  as  an  inhabitant,  his  remedy 
is  by  appeal  to  the  Queen's  Bench,  replevin  not  lying  for  a  distress  under 
such  a  rate  (Marshall  v.  Pitman,  9  Bing.  595;  distinguishing  Milward  v. 
Coffin,  2  Bl.  R.  1330;  see  Newman  v.  Barnard,  10  Bing.  274).  Replevin 
will  lie  where  goods  have  been  taken  under  an  improper  conviction,  for 
though  in  ordinary  cases  it  is  applied  only  to  a  distress  ibr  rent,  a  replevin 
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is  at  common  law  a  remedy  applicable  to  all  cases  where  goods  are  impro- 
perly taken  (George  v.  Chambers,  supra,  per  Parke,  I'.). 

Where  some  poor's  rates  had  not  been  duly  published  on  the  Sunday  fol- 
lowing the  allowance,  according  to  17  Geo.  II.  c.  3,  s.  1,  and  a  warrant  of 
distress  issued  for  a  single  sum  made  up  of  these  rates  and  of  others  which 
were  regular,  it  was  holden  that  the  warrant  did  not  justify  the  distress,  and 
the  replevin  was  sustained,  although  it  was  objected  that  the  pit.  should  have 
appealed  (Sibbald  v.  Roderick,  li  Ad.  &  E.  38).  Replevin  is  not  an  action 
within  the  statute  24  Geo.  II.  c.  44,  which  protects  constables,  &c.,  acting 
under  a  magistrate's  warrant  from  any  action  until  demand  made  or  left  at 
their  usual  place  of  abode,  &c.,  by  the  party  intending  to  bring  such  action 
(Fletcher  v.  Wilkins,  6  East,  283). 

Replevin  does  not  lie  for  goods  taken  under  a  warrant  of  distress  granted 
under  the  20  Geo.  II.  c.  19,  s.  1,  for  non-payment  of  labourer's  wages 
(Wilson  v.  Weller,  1  B.  &  B.  57). 

Replevin  lies  for  goods  distrained  under  a  warrant  from  commissioners 
authorized  by  act  of  parliament  to  levy  rates  for  specific  local  purposes, 
with  power  of  distress  (Attorney-General  v.  Brown,  1  Swanst.  304;  and  see 
Fenton  v.  Boyle,  1  N.  R.  399). 

Where  a  special  jurisdiction  is  given  to  justices,  &c.,  and  they  exceed  it, 
in  some  cases  replevin  lies  (R.  v.  Monkhouse,  supra}.  As,  where  a  magis- 
trate granted  a  warrant  of  distress  against  a  person  for  a  rate  in  respect  of 
lands  which  he  did  not  occupy  (Pearson  v.  Roberts,  Willes,  672,  n.  (i>) ;  1 
Ch.  PL  184). 

In  replevin  an  avowry  for  rent  admits  the  property  of  the  goods  to  be  in 
the  pit.,  but  if  the  plt.'s  plea  shows  property  in  a  third  person,  action  cannot 
be  supported ;  therefore,  if  to  an  avowry  for  rent  in  the  replevin,  the  pit. 
plead  that  she  was  a  married  woman  when  the  rent  accrued  due,  she  cannot 
maintain  replevin,  because  it  must  be  intended  that  the  husband  continued  alive 
until  the  time  of  the  distress  taken,  and  that  therefore  the  goods  could  not 
be  the  plt.'s,  but  her  husband's,  so  she  had  no  ground  of  action  (Clarke  v. 
Davies,  7  Taunt.  72). 

The  action  can  only  be  maintained  for  the  taking  and  detaining  of  per- 
sonal chattels  ;  therefore,  fixtures  cannot  be  recovered  *(Niblet  v. 
[*770]  Smith,  4  T.  R.  504;  1  Inst.  145  6;  2  Saund.  84;  but  see  Darby 
v.  Harris,  1  Gal.  &  Dav.  234 ;  Bro.  Abr.  Repl.  pi.  8,  20) ;  nor  it 
appears  can  money  (Moo.  394),  unless,  perhaps,  in  a  bag  or  the  like  (see 
notes  to  Roberts  v.  Ball,  1  Man.  &  G.  578).  It  is  necessary  that  the  pit. 
in  replevin  have  a  general  or  special  property  in  the  goods  taken,  or  he 
cannot  maintain  the  action  (Templeman  v.  Case,  10  Mod.  25;  Co.  Lit.  145 
6),  and  he  must  also  have  the  immediate  right  of  possession  (B.  N.  P.  52 
b ;  Gordon  v.  Harpur,  7  T.  R.  9).  It  does  not  lie  where  the  interest  is  in 
reversion  (lb.;  4  T.  R.  504). 

Cattle  or  stock  feeding  on  the  common  belonging  to  the  demised  premises 
may  be  distrained,  but  the  law  gives  no  authority  to  distrain  the  tenant's 
cart  upon  the  common  that  could  only  be  distrained  upon  the  demised  pre- 
mises, unless  fraudulently  removed  to  prevent  its  being  distrained  (see  1 
Chit.  Col.  St.  671,  662,  663,  n.). 

Executors  may  recover  in  this  action,  where  the  taking  was  in  the  life  of 
their  testators  (B.  N.  P.  54;  Bro.  Abr.  Repl.  pi.  59;  Swindell  v.  Trevill, 
Sid.  82).  Several  persons  cannot  join  their  several  rights  in  this  action, 
but  each  must  have  a  separate  replevy  (B.  N.  P.  52);  but  joint  tenants  or 
tenants  in  common  may  (Co.  Lit.  145  6,  3  H.  IV.  16  a;  1  Inst.  145  b; 
Bro.  Abr.  Repl.  pi.  12).  A  husband  may  replevy  where  the  goods  of  the 
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wife  were  taken  whilst  sole  (B.  N.  P.  52  6).  Or  the  husband  and  wife  may 
replevy  (Berner  v.  Mattaire,  6  Rep.  t.  Hard.  119),  goods  which  the  wife  has 
as  executrix  (Bro.  Abr.  Baron  and  Feme,  pi.  85 ;  see  Serres  v.  Dodd,  2  N. 
R.  405). 

If  the  goods  are  taken  after  marriage,  the  husband  and  wife  ought  not  to 
join  in  the  replevin,  but  if  they  do  join  in  the  action,  and  after  verdict  a 
motion  is  made  on  this  ground  in  arrest  of  judgment,  it  will  be  presumed 
that  the  husband  and  wife  were  jointly  possessed  of  the  goods  before  mar- 
riage, that  the  goods  were  taken  before  marriage,  in  which  case  they  might 
join  (Berner  v.  Mattairs,  supra). 

Replevin  is,  in  many  cases,  preferable  to  trespass,  because  the  pit.  may 
present,  by  his  pleas  in  bar,  several  answers  to  the  deft.'s  defence,  which  he 
cannot  do  in  trespass  (see  post,  p.  781,  as  to  pleas,  &c.). 

When  it  lies.]  Replevin  lies  in  every  case  of  an  alleged  wrongful  taking 
of  goods  (Allen  v.  Sharp,  2  Exch.  352). 

Who  to  pegin.]  In  replevin,  the  defendant  avowed  for  a  distress  for  rent, 
and  the  pit.  pleaded  that  the  goods  were  taken  between  sunset  and  sunrise, 
and  the  deft,  replied  that  the  goods  were  taken  between  sunrise  and  sunset, 
without  this,  that  they  were  taken  between  sunset  and  sunrise:  held,  that  on 
these  pleadings,  the  pit.  had  the  right  to  begin  (Tunnicliffe  v.  Wilmot,  2  C. 
&  K.  626,  Patteson). 

Form  of  Pleadings. 

Declaration^]  The  declaration  may  be  entitled  of  the  term  of  the  return 
of  the  re.  fa.  fo.,  3  T.  R.  624,  or,  as  it  would  seem,  of  that  in  which  the 
declaration  is  delivered,  (5  Taunt.  774  ;  1  Marsh.  341).  It  is  usually  enti- 
tled thus  : — On  the  day  of  A.  D.  as  of 
term,  14  Viet.  If  in  term,  thus:  On  the  day  of 
A.  D.  in  term,  14  Viet.  The  venue  is  local,  and  must  be 
laid  in  the  county  where  the  distress  was  taken,  as  the  place  is  material  and 
transferable,  except  when  the  cattle  were  driven  into  another  county,  in 
which  case  the  pit.  has  his  election  to  bring  his  replevin  in  either  county, 
and  may  lay  his  venue  in  the  county  in  which  the  replevin  is  (Doc.  Plac. 
315);  because  it  is  a  caption  in  every  county  into  which  the  distress  is 
taken  by  the  deft.  (F.  N.  B.  69,  per  Wilmot,  C.  J. ;  Walker  v.  Kersopp,  2 
Wils.  655).  The  venue  must  be  stated  in  the  margin,  and  shall  be  taken  to 
be  the  venue  intended  by  the  pit.,  and  no  venue  shall  be  staled  in  the  body 
of  the  declaration,  or  in  any  subsequent  pleading,  provided,  that  in  cases 
where  local  description  is  now  required,  such  local  description  shall  be  given 
(R.  G.  H.  T.  4  Will.  IV. ;  see  3  &  4  Will.  IV.  c.  42,  s.  22).  The  decla- 
ration charges  the  deft,  with  *having  taJien  the  goods  of  the 
pit.,  and  unjustly  detained  them  against  sureties  and  pledges,  [  *771  ] 
until,  &c.  (2  H.  Bl.  548).  The  precise  day  of  the  taking  need  not 
be  stated,  though  it  is  usual  so  to  do.  The  pit.  may  in  the  same  declaration 
count  for  several  takings,  part  at  one  day  and  place,  and  part  at  another 
day  and  place  (F.  N.  B.  68).  It  is  necessary  to  allege  the  place  as  a  house, 
yard,  or  close,  where  the  distress  was,  as  well  as  the  ville  or  parish  (Ward 
v.  Savill,  Cro.  Eliz.  896 ;  Hob.  16  ;  2  H.  VI.  14  a).  If  there  is  no  place, 
the  deft,  may  demur  specially  (Walton  v.  Kersopp,  2  Wils.  354;  Ward  v. 
Saville,  Cro.  Eliz.  896;  see  Read  and  Hawke's  case,  Godb.  186;  Hob.  16;) 
but  the  omission  is  cured  by  pleading  over,  or  after  verdict  (Bullythorpe  v. 
Turner,  Willes,  476).  It  suffices  to  name  that  place  in  which  the  pit.  finds 
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the  deft,  in  possession  of  the  distress  (per  Chambre,  J.,  Abcrcrombie  v. 
Parkhurst,  2  B.  &  P.  481).  The  place  and  ville,  or  parish,  are  material, 
and  traversable  (1  Saund.  347,  n.  1  ;  Hob.  16;  Cro.  Eliz.  896;  Moo.  678; 
1  Brownl.  176;  1  Sid.  9,  10,  20;  Carth.  180;  and  ihe  deft,  may  plead 
cepit  in  alio  loco ;  and,  as  the  place  must  be  specially  mentioned,  no  new 
assignment  is  permitted  (Free.  K.  B.  238).  Where  cattle  or  goods  are  taken 
in  two  places,  it  ought  to  appear  what  number  was  taken  in  each  (Lit.  Rep. 
37  ;  Com.  Dig.  Pleader,  3  K.  10). 

If  the  replevin  be  brought  in  an  inferior  court,  the  locus  in  quo  must  be 
alleged  to  be  within  the  jurisdiction  of  the  court  (Quarles  v.  Searle,  Cro. 
Jac.  95).  If  the  close  have  not  any  name,  it  should  be  described  by  abut- 
tals, or,  as  in  the  occupation  of  A.  B.,  &c.  (Potten  v.  Bradley,  2  Moo.  &  P. 
78 ;  see  1  Ch.  PI.  409) ;  or  the  declaration  will  be  demurrable  (see  Banks 
v.  Angel,  7  Ad.  &  E.  855). 

Under  the  statute  of  Marlborough  (52  Hen.  III.  c.  21)  the  action  ought  to 
allege  notice  to  the  lord  of  the  franchise,  or  to  his  officer,  and  default  made 
by  ihe  lord  or  officer  in  delivering  the  cattle;  semble,  that  this  should  be  an 
actual  default,  and  not  merely  a  delay  arising  from  the  ordinary  course  of 
proceeding  in  the  Lord's  Court  (Mounsay  v.  Dawson,  6  Ad.  &  E.  752). 

The  description,  number,  and  value  of  the  goods  taken  must  be  shown 
with  certainty,  though,  indeed,  the  same  strictness  does  not  prevail  as  for- 
merly (3  Saund.  74  b  ;  Pope  v.  Tillman,  7  Taunt.  642  ;  see  Bourne  v.  Mat- 
taire,  2  Selw.  N.  P.  1200) ;  but  these  defects  are  cured  by  an  avowry,  jus- 
tifying the  taking  of  the  said  goods  and  chattels  in  the  said  close  in  which, 
&c.  (Banks  v.  Angell,  2  Nev.  &  P.  94).  A  declaration  for  taking  divers 
goods  and  chattels  of  pit.  is  bad  for  uncertainty ;  and  though  judgment  pass 
by  default  for  ph.,  the  defect  is  not  cured  by  the  Statute  of  Jeofails,  4  Anne, 
c.  16  (Pope  v.  Tillman,  7  Taunt.  642);  1  Moo.  386). 

The  form  should  be,  in  a  certain  dwelling-house  there  took  the  goods,  to 
wit,  ;  and  in  a  certain  yard  (or  close)  there  took  other  goods,  to 

wit,  ;  or  the  cattle  to  wit,  &c.  (Com.  Dig.  Pleader,  K,  10). 

The  property  should  be  stated  to  belong  to  the  pit.  (Rep.  t.  Hard.  118;  2 
Stra.  1023).  If  the  declaration  be  by  husband  and  wife,  the  interest  of  the 
•wife  in  the  goods  must  appear  (Serres  v.  Dodd,  2  N.  R.  405),  and  be  par- 
ticularly described ;  though  it  is  not  necessary  to  mention  their  value,  yet 
their  number  should  be  stated ;  otherwise,  how  is  the  deft,  to  obtain  judg- 
ment de  retorno  habendo?  (1  Moo.  386;  2  Saund.  320),  unless  the  declara- 
tion be  in  the  detinet,  which  is  now  very  unusual.  Where  the  property  be- 
longs to  several  persons  having  distinct  interests,  they  cannot  join  (Com. 
Dig.  Pleader,  3  K,  10).  The  declaration  may  be  amended  as  in  other  cases 
(see  Ewband  v.  Owen,  5  Ad.  &  E.  298 ;  Patten  v.  Bradly,  supra). 

*Avoicries,  fyc. — General  Rules  as  to.]  The  avowry  or  recog- 
[*772]  nizance,  which  is  in  the  nature  of  a  declaration,  ought  to  contain 
sufficient  matter,  upon  which  the  avowant,  or  person  making 
cognizance,  may  have  judgment  for  a  return  (2  Selw.  N.  P.  1203).  He 
ought  to  make  a  good  title  in  omnibus  (Goodman  v.  Ayling,  Yelv.  148). 
But  if  the  avowry,  &c.,  should  be  defective  in  form,  or  if  time,  place,  &c. 
be  omitted,  the  omission  may  be  cured  by  the  plea  of  the  adverse  party, 
otherwise  it  is  a  defect  in  substance  (Butt's  case,  7  Rep.  25  a,) ;  every  ma- 
terial part  of  the  declaration  must  be  answered.  Therefore,  if  the  pit.  allege 
a  taking  in  two  places,  and  the  deft,  avow  as  1o  one  only,  it  is  a  discontinu- 
ance, and  the  pit.  may  demur  (Weeks  v.  Speed,  1  Salk.  94).  So,  where 
the  declaration  was  for  taking  of  goods,  chattels,  and  beasts,  and  the  avowry 
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is  confined  to  the  taking  the  beasts  only,  it  is  ground  of  demurrer»(Hunt  v. 
Braines,  4  Mod.  402). 

The  general  issue  in  replevin  is  non  cepit  modo  et  forma.  It  is  not  altered 
by  the  R.  G.  4  W.  IV.  It  puts  in  issue  not  only  the  taking  but  also  the 
place  of  taking  alleged  in  the  declaration,  and  admits  the  property  to  be  in 
the  pit.  (Johnson  v.  Woolyer,  1  Stra.  507). 

Thus,  if  the  deft,  have  not  in  fact  taken  the  cattle  or  goods,  but  being  a 
mere  pound-keeper,  simply  received  them  into  the  pound,  or,  where  the 
place  of  taking  is  mistaken,  and  the  deft,  never  had  the  cattle  in  the  place 
named  in  the  declaration,  this  plea  is  sufficient,  and  the  pit.  will  be  nonsuited 
thereon  (1  Saund.  347,  n.  1 ;  3  Ch.  PI.  291,  n.  (b)  ). 

If  in  fact  the  deft,  neither  took  the  cattle  in  the  place  named,  nor  had 
them  there  afterwards,  the  pit.  must  be  nonsuited,  but  he  will  not  be  enti- 
tled to  a  return,  or  to  damages  under  7  Hen.  VIII.  c.  4,  and  21  Hen.  VIII. 
c.  19,  unless  he  pleads  cepit  in  alio  loco,  and  adds  an  avowry,  by  way  of 
suggestion  (Potter  v.  North,  1  Saund.  347,  n.) ;  this  avowry  is  not  traversa- 
ble  (Anon.  1  Salk.  94).  Where  the  defl.  therefore  wants  a  return  of  the 
goods  or  cattle,  he  should  plead  he  took  them  in  some  other  place,  describ- 
ing it,  and  traverse  the  place  laid  in  the  declaration,  and  should  avow,  or 
make  cognizance,  stating  the  cause  for  which  he  distrained  (Potter  v.  North, 
supra,  n. ;  see  B.  N.  P.  54;  1  Vent.  127).  If  the  pit.  take  a  husband  after 
suing  out  the  writ,  and  before  the  declaration,  the  deft,  cannot  prove  the  cov- 
erture under  the  general  issue,  but  must  plead  it  in  abatement  (Hollis  v. 
Frere,  2  Bing.  N.  C.  719 ;  recognizing  Morgan  v.  Painter,  6  T.  R.  265). 

In  some  cases  the  deft,  is  allowed  by  statute  to  plead  not  guilty,  or  in  a 
general  form,  that  the  matter  complained  of  was  done  under  the  authority  of 
an  act  of  parliament,  and  to  give  the  special  matter  in  evidence  under  such 
general  plea,  as  in  the  case  of  poor's  rate,  under  43  Eliz.  c.  2,  s.  19 ;  4  & 

5  Will.  IV.  c.  76,  s.  104 ;  and,  in  the  case  of  sewer's  rate,  under  23  Hen. 
VIII.  c.  8,  s.  19;  so,  under  the  bankrupt  laws,  6  Geo.  IV.  c.  16,  s.  44  ;  12 

6  13  Viet.  c.  106. 

If  a  deft,  enter,  and  make  a  joint  distress  for  four  several  poor-rates,  being 
furnished  for  that  purpose  with  four  warrants,  one  of  which  is  bad,  he  may 
justify  under  the  good  warrants,  and  abandon  the  bad  one;  and  if  the  causes 
of  taking  are  distinct,  and  the  avowries  separate,  he  will  be  entitled  to  a  re- 
turn of  all  the  goods  (Bristol  Poor  (Governors  of)  v.Wait,  1  Ad.  &  E.  264). 

The  deft,  pleaded  cepit  in  alio  loco,  and  prayed  judgment  of  the  court,  and 
that  the  count  be  quasJied,  and  not  of  the  writ,  and  it  was  argued,  that  the 
place  being  mentioned  in  the  count  only,  and  not  in  the  writ,  the  prayer  was 
right:  held,  the  conclusion  was  good  (Dockett  v.  Booth,  2  Selw.  N.  P. 
1201).  In  replevin  for  taking  the  plt.'s  goods  at  the  parish  of  St.  Mary-le- 
Bow,  in  the  ward  of  Cheap,  *in  London,  the  deft.,  in  his  plea 
prayed  judgment  of  the  declaration,  because  he  took  the  goods  in  [  *773  ] 
the  parish  of  St.  Martin,  Ludgate  without,  in  the  ward  of  Farring- 
don  without,  in  London,  in  a  certain  dwelling-house,  there  called  the  White 
Swan,  without  this,  that  he  took  them  in  the  parish  of  St.  Mary-le-Bow,  in 
the  ward  of  Cheap;  verification,  wherefore  he  prays  judgment  of  the  decla- 
ration, and  added  a  suggestion  in  the  nature  of  an  avowry  for  a  return: 
held,  that  this  was  a  plea  in  bar,  and  not  in  abatement,  because  the  place  in 
replevin  is  of  the  essence  of  the  action,  otherwise  the  deft,  in  replevin  could 
not  demur  for  want  of  a  certain  place  in  the  declaration  ;  secondly,  because 
in  a  plea  in  abatement  an  objection  cannot  be  made  for  any  defect  in  the 
declaration  (see  Hartop  v.  Hastings,  Salk.  212;  thirdly,  because  upon 
inquiry  of  the  officers  of  the  Court  of  Common  Bench  and  King's  Bench,  it 
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was  founf  that  no  affidavit  bad  ever  been  made  of  tbe  trutb  of  tbis  plea,  as 
is  required  in  pleas  in  abatement,  by  4  &  5  Anne,  c.  16);  nor  were  (lefts, 
obliged  to  put  in  such  pleas  without  the  first  four  days  of  the  term,  as  pleas 
in  abatement  must  be  by  the  course  of  the  court;  fourthly,  because  it  ap- 
peared by  the  manner  of  pleading  these  pleas,  and  the  judgment  given  upon 
them,  that  they  had  always  been  considered  as  pleas  in  bar;  lastly,  because 
whoever  pleads  a  plea  in  abatement,  must  show  that  the  pit.  can  have  a  bet- 
ter writ,  whereas  he  cannot  have  a  better  in  the  present  case  (Bullythorpe 
v.  Turner,  Willes,  475 ;  2  Selw.  N.  P.  120^).  The  avowry  cannot  be  tra- 
versed, but  pit.  must  either  take  issue  on  the  traverse  of  the  place,  or  amend 
his  declaration  (1  Saund.  347,  n.  1  ;  Bullythorpe  v.  Turner,  supra). 

Pleas  in  Abatement  in  Replevin.']  The  deft,  may  plead  property  in  him- 
self,  or  in  a  stranger,  either  in  abatement,  or  in  bar,  or  in  replevin  for  goods 
(1  Ch.  PI.  462 ;  Butcher  v.  Porter,  1  Salic.  94).  There  is  a  difference  be- 
tween  pleas  in  abatement  in  replevin  and  in  other  actions.  In  other  actions 
the  pit.  is  not  put  into  possession  of  anything  until  after  judgment  and  exe- 
cution thereon  ;  as  soon  therefore  as  the  writ  or  count  is  quashed  by  a  judg- 
ment for  the  deft,  on  a  plea  in  abatement,  the  deft,  is  thereby  restored  to  the 
same  situation  in  which  he  was  before  the  action  was  brought,  and  in  reple- 
vin the  mere  quashing  the  writ  or  count  does  not  afford  the  deft,  complete 
redress,  the  pit.  being  in  possession  of  the  deft.'s  goods,  by  previous  delivery 
from  the  sheriff.  To  remedy  this  inconvenience,  and  to  entitle  himself  to  a 
return  of  the  distress,  the  deft,  must,  on  a  plea  of  abatement  in  replevin,  sub- 
join a  suggestion  in  the  nature  of  an  avowry  or  recognizance  (2  Selw.  N. 
S.  1201  ;  see  Butcher  v.  Porter,  1  Salk.  94).  This,  however,  being  merely 
for  the  purpose  of  a  return,  is  not  traversable  (Foot's  case,  Salk.  93  ;  Willes, 
475).  The  plea  of  cepit  in  alio  loco  is  not  a  plea  in  abatement,  but  in  bar, 
and  does  not  require  an  affidavit  (Bullythorpe  v.  Turner,  Willes,  475). 

Avowry  for  Rent.']  At  common  law  the  termor  in  an  avowry  for  rent 
due  from  his  tenant  was  obliged  to  show  out  of  what  estate,  and  in  what 
manner  the  term  was  derived  (Scilly  v.  Dolly,  Salk.  562 ;  Garth.  445  ;  1 
Ld.  Raym.  331 ;  Reynolds  v.  Thorpe,  2  Stra.  796).  To  obviate  this  diffi- 
culty of  compelling  the  avowant  to  set  out  long  and  intricate  titles,  the  11 
Geo.  II.  c.  19,  s.  22,  after  reciting  that  difficulties  often  arise  in  making 
avowries  or  cognizance  upon  distresses  for  rent,  quit  rents,  relief,  heriots, 
and  other  services,  enacted,  that  defts.  in  replevin  might  avow  or  make  cog- 
nizance generally,  that  the  pit.  in  replevin,  or  other  tenant  of  the  lands 
*whereon  the  distress  was  made,  enjoyed  the  same  under  a  grant 
[*774]  or  demise  at  such  a  certain  rent  during  the  time  wherein  the  rent 
distrained  for  accrued,  which  rent  was  then  and  still  remains  due, 
or,  that  the  place  where  the  distress  was  taken,  was  parcel  of  such  certain 
tenements  holden  of  such  former  lordship  or  manor,  for  which  tenants  the 
rent,  relief,  or  heriot,  or  other  service  distrained  for  was,  at  the  time  of  such 
distress,  and  still  remains,  due,  without  further  setting  forth  the  grant,  ten- 
ure, demise,  or  title ;  and  if  the  pit.  shall  become  nonsuit,  discontinue,  or 
have  judgment  against  him,  deft,  shall  have  double  costs.  But  see  5  &  6 
Viet.  c.  97,  s.  2.  It  is  not  necessary  in  an  avowry  for  rent  under  this  sta- 
tute to  aver  that  the  rent  continued  in  arrear  at  the  time  of  making  the 
avowry  (Clarke  v.  Davies,  7  Taunt.  72).  It  is  not  incumbent,  however,  on 
the  deft,  to  avail  himself  of  the  above  statute,  and  it  is  advisable  in  some 
cases  to  set  out  the  title  specially,  in  order  that  a  traverse  of  a  particular 


REPLEVIN.  774 

part  of  it  may  be  taken,  that  the  parties  may  take  issue  on  a  particular  point 
(2  Saund.  284  b). 

The  general  form  under  11  Geo.  II.  c.  19,  will  not  suffice,  if  the  avowant 
be  entitled  to  part  only  of  the  yearly  rent,  as  if  he  be  a  tenant  in  common 
only  (Philpot  v.  Dobbinson,  6  Bing.  104) ;  and  it  is  necessary  that  the  deft, 
avow  specially  where  he  had  made  the  distress  after  the  goods  have  been 
removed,  or  for  rent  after  the  term  had  expired,  under  8  Anne,  c.  14,  ss.  2, 
6,  7,  which  warrants  a  distress  within  six  months  after  the  end  of  the  ten- 
ancy, if  the  landlord's  interest  continue,  and  the  tenant  in  default  remain  in 
possession  (2  Saund.  284  a,  £;  Furneaux  v.  Featherby,  4  Camp.  135;  3 
Ch.  PI.  298;  Williams  v.  Stiven,  15  Law  J.  321,  Q.  B.).  As  to  what  is 
possession  under  this  statute,  see  Taylerson  v.  Peters,  7  Ad.  &  E.  110.  The 
statute  does  not  extend  to  a  rent-charge  (Leominster  v.  Co  well,  1  B.  &  P. 
213 ;  Bulpet  v.  Clarke,  1  Bos.  &  P.  N.  R.  56;  but  see  Short  v.  Hubbard,  2 
Bing.  349,  contra;  see  form,  Beaupart  v.  Hutchinson,  7  Bing.  178).  A 
rent-charge  granted  for  life  by  tenant  for  years,  is  not  void,  but  good  as  a 
chattel  interest,  and  the  goods  of  a  stranger,  not  shown  to  hold  the  premises 
by  title  paramount  to  the  rent-charge  (as  by  prior  demise),  may  be  dis- 
trained for  the  arrears  (Saffery  v.  Elgood,  1  Ad.  &  E.  191).  Where  a  rent- 
charge  was  devised  to  A.,  so  long  as  her  conduct  and  behaviour  should  be 
discreet,  and  meet  with  the  approbation  of  J.  S.,  it  was  held,  that  in  avowry 
under  the  rent-charge,  the  discreetness  of  the  conduct  and  behaviour  of  A. 
and  the  approbation  of  J.  S.  need  not  be  averred,  as  they  were  conditions 
subsequent  (Wynne  v.  Wynne,  2  Man.  &  G.  8).  An  avowry  for  rent- 
charge  devised  to  A.,  the  wife  of  B.,  may  be  made  by  B.  and  A.  in  right  of 
A.,  even,  it  seems,  although  the  rent-charge  issue  out  of  a  term  of  years 
(Ib.).  The  grantee  under  2  Will.  IV.  c.  5,  &  4  Geo.  II.  c.  28,  and  under 
the  *power  of  distress  given  by  the  deed  creating  the  charge,  may  distrain  in 
the  same  manner  as  any  landlord  under  a  distress  for  rent,  and  the  goods  of 
strangers  are  not  distrainable  for  such  a  rent  under  the  power  (see  the  power, 
Johnson  v.  Faulkner,  2  Gal.  &  Dav.  184;  2  Q.  B.  925;  see  a  cognizance 
for  arrears  of  rent-charge,  Millar  v.  Green,  8  Bing.  92  ;  Richardson  v.  Tom- 
kins,  9  Bing.  51).  The  statute  extends  to  heriot  service,  but  not  to  heriot 
custom  (Lloyd  v.  Winton,  8  Wils.  28;  2  Saund.  168).  So,  the  avowry 
must  allege  the  seisin  of  lord,  &c.  (Co.  Ent.  613  a).  A  landlord  may  dis- 
train and  avow  for  rent  in  arrear,  though  the  possession  be  in  the  assignee 
of  his  tenant  (Wadham  v.  Marleroe,  8  East,  316;  3  Ch.  PI;  392,  n.  (s) ). 

The  person  of  whom  the  tenant  held  must  be  accurately  stated  (see  Phil- 
pott  v.  Dobbinson,  6  Bing.  104;  and  see  Drew  v.  Avery,  13  *M. 
&  W.  399),  unless  where  the  distress  has  been  for  manorial  ser-     [*775] 
vices,  as  by  the  21  Hen.  VIII.  c.  19,  s.  2,  an  avowry  or  recogni- 
zance without  naming  the  landlord  is  good,  if  the  distress  be  alleged  to  be 
within  his  fee  or  seigniory. 

An  avowry  stating  that  J.  S.  held  the  locus  in  quo,  as  tenant  to  the  deft., 
under  a  demise  thereof  from  A.  to  W.,  at  a  certain  rent,  for  a  term  not  expired, 
J.  S.  being  assignee  of  all  W.'s  estate  and  interest,  and  that  rent  was  in 
arrear  from  J.  S.,  is  not  good  by  11  Geo.  II.  c.  19,  nor  21  Hen.  VIII.  c.  19, 
nor  by  the  two  conjointly  (Banks  v.  Angell,  7  Ad.  &  E.  843),  for  then  the  deft, 
might  leave  out  both  tenant  and  landlord.  The  avowry  should  show  who 
the  tenant  was  (Ib.). 

A  joint-tenant  may  distrain  for  the  whole  rent,  but  should  avow  for  part 
only  in  his  own  right,  and  make  cognizance  as  bailiff  to  the  rest  (Pullen  v. 
Palmer,  5  Mod.  73;  12  Mod.  96;  see  form  of  avowry  by  joint-tenant,  Pullen 
v.  Palmer,  Caith.  328).  Coparceners  must  join  in  an  avowry  for  rent  (Sted- 
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man  v.  Rates,  1  Ld.  Raym.  64).  But  tenants  in  common  must  sever  except 
on  a  distress  damage  feasant  (Harrison  v.  Bnrnby,  5  T.  R.  246  ;  Anon.  W. 
Jones,  253;  Culley  v.  Spearman,  2  II.  HI.  380). 

If  three  tenants  in  common  distrain  thirty  beasts,  they  must  each  of  them 
avow  separately  for  ten  (Pullen  v.  Palmer,  3  Salk.  209).  Where  land  was 
demised  by  four  persons,  whose  original  title  did  not  appear  at  one  entire 
rent,  to  be  divided  and  paid  separately  in  equal  portions,  and  one  of  the  four 
distrained  upon  the  tenant  for  her  own  share  of  the  rent,  it  was  held  the  dis- 
tress was  regular,  for,  whatever  might  have  been  the  interest  of  I  he  landlords 
as  between  themselves  and  the  tenants  they  were  tenants  in  common,  and 
entitled  each  to  a  separate  distress. 

Where  the  avowry  was  for  rent  due  from  the  pit.,  as  tenant  of  premises 
to  the  avowant,  under  a  demise  before  then  made,  at  the  yearly  rent  of  270/.: 
held,  not  supported  by  proof  of  a  conveyance  to  avowant,  by  which  three 
trustees  were  parties,  but  was  executed  by  only  two  of  them  (Philpott  v.  Dob- 
binson,  6  Bing.  104).  One  joint-tenant  may,  without  consent  of  his  fellows, 
appoint  a  bailliff  to  distrain  for  rent  due  to  all  of  them  (Robinson  v.  Hoffman, 
4  Bing.  562);  and  in  general,  if  a  party  have  an  interest  to  entitle  him  to 
distrain,  his  being  bailiff  is  not  traversable  (15  Hen.  VII.  17  a):  hel'J,  that 
an  avowry  by  one  of  several  co-heirs  in  gavelkind  and  a  cognizance  as 
bailiff  of  the  other  co-heirs  need  not  aver  an  authority  from  the  others  to  dis- 
train (Lees  v.  Warlters,  2  B.  &  B.  465).  The  avowry  for  rent  must  be  de 
una  medietate  of  the  whole  rent,  and  not  of  a  certain  sum,  which  amounts 
to  a  moiety  (Garth.  289 ;  Ward  v.  Everett,  1  Ld.  Raym.  423  ;  3  Ch.  PI.  303, 
n.  2). 

A.  and  B.  where  tenants  in  common  in  fee  of  land ;  A.  granted  a  lease  for 
years  of  his  moiety  to  C.,  reserving  a  rent,  who  assigned  to  B.  :  held  that  A. 
might  distrain  upon  B.  for  rent  arrear,  and  avow  for  taking  the  distress  in 
any  part  of  the  land  (Snelgar  v.  Henston.  Cro.  Jac.  611). 

The  term  cognizance  imparts  a  justification  of  the  taking  in  right  of 
another.  The  words  "as  bailiff  of,"  &c.,  are  material,  and  if  one  avow  and 
the  other  make  cognizance,  without  saying  as  the  bailiff  of  the  avowant,  and 
entire  damages  be  given,  it  is  said  it  will  be  error  (Owen  v.  Williams,  Yelv. 
108;  Com.  Dig.  PI.  2  K,  14).  The  words  "as  bailiff  of  E.  F.,"  without 
showing  the  deft.'s  authority,  are  sufficient  in  all  cases  (1  Saund.  347,  n.  4). 
In  replevin,  the  acting  as  bailiff  may  be  traversed  (Ib.  347,  c,  n.  4).  How 
to  make  cognizance  on  behalf  of  a  corporalion,  see  8  Went.  102.  By  hus- 
band and  wife  (Clarke  v.  Davies,  7  Taunt.  72).  A  husband  may  avow  in 
*his  own  name  for  rent  due  in  right  of  his  wife  (2  Bing.  71  ;  Cro. 
[  *776  ]  Jac.  442  ;  Pullen  v.  Palmer,  3  Salk.  207).  If  the  deft,  says  he  well 
avows  instead  of  well  acknowledges  the  caption,  no  objection  can  be 
taken  (Cro.  Jac.  373). 

To  an  avowry  or  cognizance  by  a  freeholder,  or  a  copyholder,  or  his  ten- 
ant, for  a  distress  damage  feasant,  the  pit.  may  deny  his  title,  and  conclude 
to  the  country,  or  state  his  own  title  specially,  and  conclude  with  a  traverse, 
though  the  former  seems  preferable  (2  Saund.  206  a  ;  n.  22 ;  1  Saund.  103 
b ;  1  Rep.  63,  64  ;  1  Ch.  PI.  618) ;  or  pit.  may  state  a  demise  to  him  from  the 
deft.,  or  a  right  of  common  in  the  locus  in  quo,  either  as  a  freeholder  or  a 
copyholder,  or  as  his  tenant  (Com.  Dig.  PI.  3  K,  24),  prescribing,  if  by  a 
freeholder  (Ib. ;  Com.  Dig.  PI.  3  K.  24  ;  1  Saund.  348,  n.  10),  or,  if  by  a 
copyholder,  alleging  a  custom  within  the  manor,  either  for  all  copyholders 
within  the  manor,  or  for  the  tenant  of  the  deft.'s  land  in  particular  (Ib. ;  1 
Saund.  348,  n.  8, 11 ;  1  Ch.  PI.  618);  or  the  pit.  may  plead  a  right  of  way 
(Com.  Dig.  PI.  3  K,  25) ;  or,  in  excuse  for  the  cattle  having  been  in  the 


REPLEVIN.  776 

focus  in  quo,  he  may  plead  defect  of  fences,  which  the  deft,  ought  to  have  re- 
paired (2  Saund.  284  c,  289  n.  7  ;  Dovaston  v.  Payne,  2  H.  Bl.  527). 

If  other  premises  be  demised  besides  the  locus  in  quo,  it  is  not  absolutely 
requisite  to  refer  to  them,  for  each  part  of  the  premises  is  liable  to  the  whole 
rent  (Hargrave  v.  Shewin,  6  B.  &  C.  34) ;  nor  need  it  state  more  than  what 
the  rent  issues  out  of;  therefore,  it  need  not  mention  the  furniture  demised 
with  the  house  (Ib.) ;  and  the  statement  of  a  holding  of  more  premises  than 
in  fact  the  tenant  did  hold,  will  not  be  fatal  variance.  Therefore,  an  avowry 
for  rent  in  arrear  of  a  dwelling-house,  with  the  appurtenances,  and  the  pit. 
merely  occupied  the  upper  part  of  the  house,  the  yard  and  shop  being  occu- 
pied by  other  tenants :  held,  no  variance  (Page  v.  Church,  10  iMoo.  264). 
There  should  be  an  allegation  that  pit.  was  tenant  to  deft.,  but  if  it  can  be 
collected  from  the  avowry  that  he  is  such  tenant  it  suffices  (Innes  v.  Colqu- 
hon,  7  Bing.  265).  The  particulars  of  the  demise  need  not  be  stated,  but  if 
stated  they  must  be  proved  as  alleged  (Bristow  v.  Wright,  Doug.  665). 

The  terms  of  the  tenancy,  as  to  the  amount  of  rent  reserved,  and  times  of 
payment  must  be  accurately  described  ;  a  variance  would  be  fatal  (Browne 
v.  Sayce,  4  Taunt.  320  ;  Cossey  v.  Diggons,  2  B.  &  A.  550 ;  Smith  v. 
Walton,  8  Bing.  235;  Sergeant  v.  Chaffy,  5  Ad.  &  E.  356;  but  see  Ro- 
berts v.  Snell,  1  Man.  &  G.  577).  But  where  the  deft,  avowed  for  three- 
quarters  of  a  year's  rent  at  115/.,  at  a  holding  from  him,  and  at  the  trial  the 
principal  question  was  whether  the  rent  was  115/,  or  100/.,  and  whether  it 
was  quarterly  or  half-yearly,  and  the  jury  found  that  it  was  115/.,  and  half- 
yearly,  and  that  the  finding  was  entered  on  the  record,  the  court  allowed  the 
avowry  to  be  amended  under  3  &  4  Will.  IV.  c.  42,  s.  24,  although  the  pit. 
gave  notice  of  his  intention  to  oppose  any  amendment,  and  to  rely  on  the 
variance  (Gayler  v.  Farrant,  6  Dowl.  P.  C.  426). 

There  must  be  a  demise  at  a  specified  fixed  rent.  There  can  be  no  dis- 
tress except  for  an  agreed  rent  (Dunk  v.  Hunter,  5  B.  &  A.  322 ;  see  post). 
A  demise  of  a  marl-pit,  and  8d.  a  solid  yard  for  all  marl  got  is  sufficient 
(Daniel  v.  Grade,  6  Q.  B.  145).  Where  rent  is  at  a  certain  sum  per  an- 
num, and  no  express  agreement  is  made  in  regard  to  the  time  of  payment, 
it  seems  that  it  is  payable  yearly,  and  that  an  avowry  not  stating  the  times 
of  payment  would  be  deemed  an  allegation  that  the  payment  was  to  be  an- 
nual only  (Lat.  264;  Laycock  v.  Tuffnell,  2  Chit.  Rep.  531).  Though 
more  be  alleged  to  be  due  than  is  due  the  deft,  will  be  entitled  to  so  much  as 
he  can  prove  to  be  due  (Browne  v.  Sayce,  4  Taunt.  320;  Forty  v.  Imber, 
6  East,  344  ;  *Harrison  v.  Barnby,  5  T.  R.  248 ;  Cobb  v.  Bryan, 
2  B.  &  P.  348).  The  action  is  defeated  if  less  than  the  amount  [  *777  ] 
distrained  for,  and  claimed  by  the  avowry,  was  in  arrear  (Forty  v. 
Imber,  supra;  Johnstone  v.  Huddleston,  4  B.  &  C.  938).  On  an  avowry  or 
justification  of  a  taking  as  a  distress  for  the  whole  rent,  a  jury  may  find  a 
verdict  for  the  sum  due  upon  an  apportionment  (Neale  v.  M'Kenzie,  1  Gale, 
119;  reversed  in  Exchequer  Chamber,  1  M.  &  W.  747).  A  man  may  dis- 
train for  one  cause  and  avow  for  another  (Short  v.  Hubbard,  2  Bing.  446). 

Where  the  avowry  is  for  parcel  of  a  rent,  or  penalty  only,  it  ought  to 
show  that  the  residue  has  been  satisfied  or  discharged,  otherwise  it  will  be 
bad  on  demurrer  (Hunt  v.  Brains,  4  Mod.  402;  Holt  v.  Sambach,  Cro.  Car. 
104;  Johnson  v.  Bains,  12  Mod.  84).  If  the  avowant  avow  for  so  much 
rent  in  arrear,  part  whereof  is  not  due  at  the  time  of  the  distress,  and  enters 
judgment  for  the  whole,  it  will  be  error,  but  it  may  be  cured  before  judg- 
ment, by  abating  the  avowry  as  to  the  part  not  as  yet  due  (see  1  Saund. 
285,  n.  6,  8;  Harrison  v.  Barnby,  5  T.  R.  248). 

The  deft,  may  pay  money  into  court  on  an  avowry  for  rent  (Vernon  v. 
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Wynne,  1  II.  Bl.  24),  as  to  pnrt,  and  avow  as  to  the  residue  (Lambert  v. 
Hepvvorth,  2  Q.  B.  729;  3  &  4  Will.  IV.  c.  42,  s.  21). 

By  stat.  4  Anne,  c.  10,  s.  4,  any  deft,  in  any  action,  or  any  pit.  in  reple- 
vin, in  any  court  of  record,  may  with  leave  of  the  court  plead  as  many 
several  matters  thereto  as  he  shall  think  necessary  for  his  defence.  An 
avowant  is  a  deft,  within  the  meaning  of  this  sect.  (2  Selw.  N.  P.  1202; 
see  ««  DAMAGE  PEASANT"). 

Avowries  and  recognisances  founded  on  one  and  the  same  principal  mat- 
ter, but  varied  in  statement,  description,  or  circumstances  only  (and  plea* 
in  bar  in  replevin  arc  within  the  rule),  are  not  allowed.  Avowries  for  dis- 
tress for  rent,  and  for  distress  for  damage  feasant  are  to  be  allowed,  but 
avowries  for  distress  for  rent  varying  the  amount  of  rent  reserved,  or  the 
times  at  which  the  rent  is  payable,  are  not  to  be  allowed  (R.  G.  H.  T.  4 
Will.  IV.). 

An  avowry  justifying  the  taking  a  distress  for  rent  arrear  for  ready-fur- 
nished lodgings  is  good,  for  a  landlord  is  entitled  to  distrain  for  ready-fur- 
nished lodgings  (Newman  v.  Anderton,  2  Bos.  &  P.  N.  R.  224). 

A  rent  is  granted  to  A.  for  a  term  of  years,  with  a  clause  in  the  deed  that 
A.  and  his  heirs  may  distrain  for  the  rent  during  the  term,  A.  dies,  the  exe- 
cutor shall  have  the  rent,  and  distrain  for  it,  and  not  the  heir  (Darreli  v. 
Wilson,  Cro.  Eliz.  644). 

In  replevin  against  the  assignee  of  the  reversion  of  part  of  the  premises, 
the  deft,  may  avow  at  common  law,  stating  the  facts  specially,  and  leaving 
the  apportionment  of  rent  to  the  jury,  or  he  may  avow  in  the  general  form 
given  by  the  11  Geo.  II.  c.  19,  s.  22,  as  upon  a  holding  at  a  certain  rent, 
and  if  he  avow  under  the  statute  at  the  entire  rent,  or  with  a  deduction  from 
the  entire  rent,  greater  or  less  than  the  proportion  properly  belonging  to  the 
interest  in  the  reversion,  the  judge  at  nisi  prius  may  direct  the  avowry  to 
be  amended,  either  by  converting  it  into  an  avowry  at  common  law,  or 
leaving  it  as  an  avowry  under  the  statute,  by  describing  the  rent  in  con- 
formity with  the  proportionate  value  of  the  respective  particles  or  parts 
into  which  the  reversion  has  been  divided  (Roberts  v.  Snell,  1  Man.  &  G. 
577). 

An  avowry  where  a  right  to  distrain  was  created  by  mortgage  deed 
between  pit.  and  deft.  (Chapman  v.  Beecham,  3  Q.  B.  727).  For  double- 
rent  for  holding  over  after  notice  (Humberstone  v.  Dubois,  10  M. 
[  *778  ]  &  W.  765  ;  *Johnstone  v.  Huddlestone,  4  B.  &  C.  938).  By  exe- 
cutors for  rent  due  to  their  testator  (32  Hen.  VIII.  c.  37;  Marten 
v.  Burton,  3  Moo.  638;  see  3  &  4  Will.  IV.  c.  42,  s.  37;  Prescott  v. 
Boucher,  3  B.  &  A.  849 ;  Stainford  v.  Sinclair,  2  Bing.  193).  By  this  stat. 
an  executor  may  now  in  all  cases  distrain  for  arrears  of  rent  due  in  the  life- 
time of  his  testator,  when  a  distress  for  rent  is  made  by  command  and  in 
the  name  of  the  landlord ;  but  if  he  dies  before  the  distress  is  actually  made, 
the  executor  may  ratify  it,  and  the  bailiff  may -make  cognizance  as  the  bai- 
liff of  the  executor  under  32  Hen.  V1I1.  c.  37,  who  ratified  the  distress 
although  before  probate  (Whitehead  v.  Taylor,  10  Ad.  &  E.  210;  4  Jur. 
247  ;  Taylerson  v.  Peters,  2  N.  &  P.  622).  It  need  not  be  shown  how  the 
pit.  became  entitled  to  or  held  the  premises  (Meriton  v.  Gibbel,  2  Moo.  48: 
8  Taunt.  159);  nor  need  the  testator's  title  be  shown,  nor  that  the  executor 
was  entitled  to  distrain,  at  least  these  omissions  are  cured  after  verdict 
(Martin  v.  Burton,  3  Moo.  608;  1  B.  &  B.  279).  By  carriers  justifying 
under  a  general  lien  (Galloway  v.  Bird,  4  Bing.  299) ;  see  a  form  against 
an  administration,  Braithwaite  v.  Cooksey,  1  H.  Bl.  465. 

Where  a  distress  has  been  made  for  rent  in  arrear  by  a  party,  claiming 


REPLEVIN.  778 

as  landlord  :  qucere,  whether  a  ratification  of  the  distress  by  the  party 
really  entitled  after  plea  pleaded  is  sufficient  (Taylerson  v.  Peters,  2  Nev. 
&  P.  622). 

The  landlord  may  distrain  where  the  tenant  holds  over  after  his  own 
notice,  but  not  for  double  value  where  he  holds  over  after  the  landlord's 
notice  (1  Chit.  Col.  St.  n.)  The  avowry  for  double  rent  may  be  main- 
tained,  though  the  single  rent  only  be  due  (Johnstone  v.  Huddlestone,  4  B. 
&  C.  922). 

Where  a  tenant  of  a  farm  gave  up  possession  of  the  house  to  the  incom- 
ing tenant  (the  land  having  been  previously  given  up)  a  few  days  after  the 
determination  of  the  demise,  and  left  a  cow  and  some  pigs  on  the  premises, 
without  the  leave  of  the  incoming  tenant :  held,  that  this  did  not  constitute 
a  continuance  in  possession  so  as  to  entitle  the  landlord  to  distrain  under  8 
Anne,  c.  14,  ss.  6,  7  (Taylerson  v.  Peters,  7  Ad.  &  E.  110).  The  holding 
over  need  not  be  tortious,  or  of  the  whole  premises.  Therefore  a  landlord, 
who  permits  his  tenant  to  retain  possession  of  part  of  a  farm  after  the 
tenancy  has  expired,  may,  under  this  statute  distrain  on  that  part  within 
six  months  after  the  expiration  of  the  term  (Nuttall  v.  Stainton,  4  B.  & 
C.  51). 

The  terms  of  the  tenancy  and  the  notice  to  quit  should  be  so  shown  that 
the  tenant's  power  to  determine  the  tenancy  by  notice  to  his  landlord  for 
that  purpose,  and  the  sufficiency  in  law  of  the  notice  actually  given,  may 
appear.  It  is  not  sufficient  on  special  demurrer  to  allege  that  the  tenant 
"  having  power  to  determine  by  such  a  notice  as  hereinafter  mentioned," 
gave  a  notice  to  quit  on  a  given  day  past  (Humberstone  v.  Dubois,  10  M. 
&  VV.  765). 

The  avowry  under  the  1st  sect,  of  the  11  Geo.  II.  c.  19,  for  a  distress  for 
rent  fraudulently  removed  from  demised  premises  must  be  special  (Furneaux 
v.  Fotherby,  4  Camp.  136 ;  see  1  Chit.  Col.  St.  669,  n.). 

It  is  usual  to  conclude  an  avowry  or  recognizance  with  a  verification;  see 
all  the  forms  (1  Saund.  347).  But  these,  being  in  the  nature  of  a  declara- 
tion need  not  be  averred  (3  Ch.  PI.  292,  n. ;  Attwood  v.  Taylor,  1  Man.  & 
G.  288,  n.  (a)  )'.  It  is  said  to  be  the  best  way  to  conclude  each,  after  show- 
ing the  cause  of  the  caption,  without  any  averment  or  further  conclusion  (1 
Saund.  347).  The  statutes  7  Hen.  VIII.  c.  4,  s.  3,  and  21  Hen. 
VIII.  c.  19,  s.  3,  in  case  any  *avowry  or  recognizance  for  rents,  [  *779  ] 
&c.,  or  for  damage  feasant  be  found  for  the  deft.,  or  if  the  pit.  be 
nonsuited,  or  otherwise  barred,  enact  that  the  deft,  may  recover  his  damages 
and  costs.  The  conclusion  of  the  avowry,  therefore,  alludes  to  these  stat- 
utes (3  Ch.  PI.  292,  n.  (k) ). 

The  deft,  who  succeeds  on  an  avowry  or  recognizance  for  rent,  is  en- 
titled to  double  costs,  without  certificate  or  suggestion  (Finlay  v.  Seaton,  I 
Taunt.  210  ;  Staniland  v.  Ludlam,  4  B.  &  C.  889;  Johnson  v.  Lawson,  2 
Bing.  341). 

An  avowry  for  a  highway-rate,  under  5  &  6  Will.  IV.  c.  50 ;  see  Mor- 
rell  v.  Martin,  6  Bing.  N.  C.  373.  As  to  surveyors'  assessment,  see  Morrell 
v.  Harvey,  4  Ad.  &  E.  684 ;  5  &  6  Will.  IV.  c.  50,  s.  29.  Where  a  con. 
stable  justifies  under  a  justices'  warrant,  at  common  law,  he  must  show  that 
the  justices  had  jurisdiction  over  the  subject-matter  (Morrell  v.  Martin,  3 
Man.  &  G.  594;  Jones  v.  Chapman,  14  M.  &  W.  124).  Avowry  for  a 
distress  by  justices,  under  18  Geo.  III.  c.  19,  for  costs  ordered  to  be  paid  on 
complaint  made  before  them  (see  George  v.  Chambers,  11  M.  &  W.  149). 
For  poor-rates  (Morrell  v.  Harvey,  4  Ad.  &  E.  688  ;  Bristol  Poor  (Governors 
of)  v.  Wait,  1  Ad.  &  E.  264 ;  Crease  v.  Sawle,  2  Q.  B.  862 ;  Bardons  v. 
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Selby,  9  Bing.  756;  43  Eliz.  c.  2,  s.  19;  Bruce  v.  Willis,  1  P.  &  D.  200; 
Skinctley  v.  Surridge,  11  M.  &  W.  503).  A  distress  for  a  poor-rate,  made 
up  of  some  portion  which  is  bad,  is  wholly  void  (Sibbnld  v.  Roderick,  11 
Ad.  &  E.  38;  see  Skingley  v.  Surridge,  11  M.  &  VV.  504).  In  11  Ad.  & 
E.  383,  (Ramsey  v.  Nonabell)  see  a  cognizance  for  a  sewcr's-rate,  specially 
stating  a  traverse  of  the  inquisition,  and  a  warrant  to  distrain. 

The  Tithe  Commutation  Act,  6  &  7  Will.  IV.  c.  71,  s.  81,  gives  a  power 
to  distrain,  amended  by  7  Will.  IV.  &  I  Viet.  c.  69,  and  2  &  3  Vict.*c.  62 ; 
also  3  &  4  Viet.  c.  15.  The  5  &  6  Viet.  c.  54,  s.  IS,  enables  the  delts.  in 
replevin  brought  on  any  distress  for  rent-charge,  payable  under  the  act  for 
the  commutation  of  tithes,  or  those  amending  the  same,  to  avow,  or  make 
cognizance  generally  that  the  lands  or  tenements  whereon  such  distress  was 
made  were  chargeable  with,  or  liable  to,  the  payment  of  a  certain  yearly 
amount  of  rent-charge,  under  the  provisions  of  the  statutes  for  the  commuta- 
tion of  tithes,  which  rent-charge,  or  some  part  thereof,  was  in  arrear,  and 
unpaid  for  the  space  of  twenty-one  days. next  after  some  half-yearly  day  of 
payment  thereof,  and  after  ten  days'  notice  in  writing,  as  required  by  the 
said  acts;  and,  that  a  certain  amount  of  rent-charge,  according  to  the  prices 
of  corn,  as  directed  by  the  said  acts,  was,  at  the  time  of  the  said  distress, 
due  to  the  person  entitled  to  the  rent-charge  (see  In  re  Carnberwell  Rent- 
charge,  4  Q.  B.  151).  As  to  tithes  in  London,  37  Hen.  VIII.  c.  12  ;  Vivian 
v.  Cockrane,  4  Hare,  167. 

Damage  Peasant.]  An  avowry  for  damage  feasant  is  not  governed  by 
the  provisions  of  any  statute,  but  its  proceedings  are  wholly  at  common  law. 
It  is  most  frequently  made  use  of  by  a  freeholder,  copyholder,  or  by  a  tenant 
for  years  (Wilkinson  on  Replevin,  59) ;  and  the  deft,  must,  therefore,  avow, 
&c.,  with  particularity  (Hawkins  v.  Eccles,  2  B.  &  P.  359 ;  2  Saund.  284 
d;  1  Saund.  347,  n.  G).  The  deft,  may  state  in  his  avowry  that  the  locus 
in  quo  was  his  soil  and  freehold  (Ib.),  (without  specifying  whether  he  had 
an  estate  in  fee,  fee  tail,  or  for  life),  and  that  he  took  the  plt.'s  cattle  because 
they  were  doing  damage  there.  But  if  the  avowant  be  seised  in  right  of  his 
wife,  that  ought  to  be  specially  stated  (Bonner  v.  Walker,  Cro. 
[  *780  ]  Eliz.  524).  Although  this  general  form  of  pleading  *soil  and  free- 
hold be  allowed,  yet,  if  the  deft,  does  not  pursue  it,  but  merely 
alleges  that  he  is  seised,  without  showing  of  what  estate,  the  avowry  will  be 
bad  on  special  demurrer,  for  uncertainty  (Sanders  v.  Hussey,  Carth.  9 ;  1 
Ld.  Raym.  333). 

And  it  seems  if  the  deft,  plead  by  way  of  justification  of  the  taking,  that 
he  was  possessed  of  a  messuage,  with  common  appurtenant,  and  that  the 
plt.'s  cattle  were  doing  damage  on  the  common,  and  conclude  in  bar  with- 
out praying  a  return,  such  plea  is  bad  (Hawkins  v.  Eccles,  supra).  It  is 
otherwise  in  trespass;  for  where  the  interest  in  the  land  is  not  in  question, 
the  deft,  may  justify  upon  his  own  possession  against  a  wrongdoer  (see 
"  TKESPASS").  Where  the  deft,  is  only  seised  of  part  of  the  field,  &c.,  men- 
tioned in  the  declaration,  it  is  advisable  in  the  avowry  to  qualify  the  state- 
ment of  seisin  accordingly  (1  Saund.  347  d,  n.  5 ;  see  2  H.  Bl.  386).  One 
tenant  in  common  cannot  avow  alone,  for  taking  cattle,  damage  feasant, 
because  it  is  an  injury  to  the  possession  ;  and  an  avowry  of  this  kind,  is  in 
the  nature  of  a  declaration  in  trespass  for  an  injury  done  to  the  possession 
(Cully  v.  Spearman,  2  H.  Bl.  386). 

In  an  avowry  for  a  distress  damage  feasant,  by  a  freeholder  having  right 
of  common  in  the  locus  in  qiio,  the  deft.'s  title  must  be  set  out  accurately 
(Grinstead  v.  Marlowe,  4  T.  R.  718;  Cro.  Jac.  436;  Cro.  Car.  599;  see 
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"  COMMON").  Where  the  deft,  justified  under  a  right  of  common  of  pasture, 
by  showing  a  demise  from  a  freeholder  for  life,  of  the  land  in  respect  of 
which  he  claimed,  and  averred  that  he,  the  deft.,  and  all  those  whose  estate 
he  then  had,  and  his  landlord  from  time,  &c.,  had  common  of  pasture,  in 
respect  of  the  demised  premises :  held,  on  demurrer,  that  the  plea  was  bad 
(3  Y.  &  J.  93). 

The  quantity  and  quality  of  the  estate  of  the  claimants  should  be  stated 
accurately,  and  where  the  pit.  had  prescribed  in  a  que  estate,  to  have  com- 
mon together  with  certain  tenants  of  a  manor,  a  demurrer  was  allowed, 
because  he  had  not  said  whose  tenants  they  were,  or  how  many  had  the 
right  (Underwood  v.  Saunders,  2  Lev.  178).  Customary  freeholders  may 
plead  their  right  in  a  que  estate  (Follett  v.  Froake,  2  Ld.  Raym.  1188). 

The  possession  of  the  deft,  being  implied,  from  the  allegation  of  seisin  in 
fee,  until  the  contrary  be  shown,  it  need  not  be  alleged  that  the  deft,  was  in 
possession  (4  M.  &  S.  392  ;  Stoll  v.  Stoll,  16  East,  343) ;  and,  where  a  feoff- 
ment  is  pleaded,  it  shall  be  intended  to  have  been  by  deed  (Cro.  Car.  482 ; 
Cro.  Jac.  411). 

The  levancy  and  couchancy  must  be  stated  accurately.  The  statement  of 
a  right  of  common  to  be  at  all  times  of  the  year,  without  saying  in  each  year 
will  be  good  after  verdict  (Smith  v.  Flower,  Hut.  71).  If  any  part  of  the 
year  be  excepted,  it  must  be  stated  accordingly  (3  Bing.  401).  Where  a 
right  was  pleaded  in  respect  of  a  field  which  ought  to  have  been  open  and 
common  on  or  before  the  15th  of  October,  when  the  corn  was  cut  and  car- 
ried, and  from  thence  for  a  long  time,  to  wit,  for  three  weeks  and  upwards, 
and  that  the  pit.  put  in  his  cattle  at  a  time  when  the  field  ought  to  have  been 
so  common  as  aforesaid,  the  court  held  the  prescription  bad  for  uncertainty, 
for  it  did  not  appear  that  the  corn  must  necessarily  have  been  cut  and  car- 
ried by  15th  October,  nor  even  before  the  end  of  three  weeks  after  that  day, 
and  they  said  that  although  the  words  "  three  weeks  and  upwards,"  were 
laid  under  a  videlicet,  yet  that  supposing  them  struck  out,  there  would  appear 
an  unqualified  length  of  time,  which  could  not  be  allowed,  and  the  pit.  had 
even  omitted  to  aver  that  his  cattle  were  put  in  during  the  three  weeks,  and 
judgment  was  entered  for  the  deft,  nonobstantevercdicto  (Da  Costa 
v.  Clarke,  2  B.  &  P.  257).  It  would  also  have  *been  advisable  [  *781  ] 
to  have  averred  that  the  corn  had  been  cut  and  carried.  Where 
the  deft,  averred  by  reason  of  a  right  of  common,  and  said  that  he  and  all 
those,  &c.,  from  time  whereof,  &c.,  had  been  accustomed  to  have,  and,  of 
right  during  all  the  time  aforesaid,  ought  to  have  had  and  still  of  right  ought 
to  have  common  of  pasture  in  the  locus  in  quo,  there  was  a  demurrer,  for 
that  it  did  not  appear  whether  the  deft,  had  common  every  year,  or  at  what 
period  of  the  year ;  and  therefore  that  it  was  not  clear  that  the  deft,  had  any 
right  at  all :  held  bad,  but  the  court  gave  leave  to  amend  (Hawkins  v.  Eccles, 
2  B.  &  P.  359).  It  is  said  that  if  A.  be  seised  of  twenty  acres  to  which 
common  is  appendant,  and  enfeoff  B.  of  ten  acres,  B.  must  prescribe  speci- 
ally, to  wit,  that  A.  had  common  appendant  to  the  whole,  till  such  a  day, 
and  then  B.  purchased,  after  which  he  put  in  his  beasts  according  to  due  ap- 
portionment (4  Rep.  37). 

The  prescription  must  be  set  out  accurately  and  precisely  according  to 
the  facts.  If  the  entire  prescription  as  stated  be  not  proved  the  deft,  will  fail 
(:i  Ch.  PI.  309,  n.  (g)  ).  Where  it  was  for  100  sheep,  and  the  jury  found  a 
right  for  100  sheep  and  six  cows,  the  court  was  of  opinion  the  prescription 
was  well  stated  (Cro.  Eliz.  722) ;  but,  if  they  had  found  for  120  sheep 
and  no  more  of  the  same  kind,  it  would  have  been  otherwise  (Ib.).  Where 
a  justification  was  made  of  a  common  in  500  acres,  and  it  appeared  that  five 
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of  them  had  been  released  by  an  ancestor  of  the  pit.,  the  court  held  that  the 
prescription  had  failed  (Noy,  67).  Prescriptive  rights  maybe  alleged  in  the 
general  terms  allowed  by  2  &  3  Will.  IV.  c.  71,  s.  5  (see  "COMMON"). 

Amendment.  Avowries  may  be  amended  in  the  same  way  as  pleas  in 
other  actions  (Prior  v.  Buckingham,  8  Moo.  584) ;  even  in  the  terms  of  the 
tenancy  (Gayler  v.  Farrant,  4  Bing.  N.  C.  286).  In  replevin  for  taking  in 
a  house  and  brewery,  where  the  avowry  justified  the  taking  in  the  house 
only,  (Parke,  B.,  refused  at  the  trial  to  allow  an  amendment  by  inserting 
"  the  brewery"  (Byre  v.  Bowen,  1  C.  &  M.  263) ;  see  Polton  v.  Bradley, 
where  the  declaration  was  amended  by  inserting  the  name  of  the  close  (2 
Moo.  &  P.  78). 

If  the  deft,  has  pleaded  cepit  in  alio  loco,  with  an  avowry  or  cognizance 
for  a  return,  the  pit.  must  take  issue  on  the  traverse  of  the  place  or  amend 
his  declaration,  for  he  cannot  traverse  any  matter  in  the  avowry  or  cogni- 
zance ;  but,  if  the  deft,  had  them  in  the  place  mentioned  in  the  declaration, 
though  he  took  them  elsewhere,  the  pit.  may  safely  take  issue  (1  Saund. 
347,  n.  1 ;  ante.  p.  772). 

Pleas  in  Bar. 

In  replevin  for  taking  goods  and  chattels,  to  wit,  one  limekiln,  &c.,  of  the 
pit.,  to  which  there  was  an  avowry  for  rent  in  arrear,  the  pit.  in  his  plea  in 
bar  said  that  the  limekiln  before,  and  at  the  same  time  when,  &c.,  was 
affixed  to  the  freehold  of  the  piece  or  parcel  of  ground  on  which,  &c. ;  and 
as  such  was  by  law  exempt  from  any  distress  for  the  arrears  of  rent  in  the 
avowry  mentioned,  and  ought  not  to  have  been  distrained  for  the  same,  &c.  ; 
demurrer:  held,  a  departure  from  the  declaration;  that  the  declaration 
treating  the  limekiln  as  a  chattel  might  possibly  be  true,  because  lime  may 
be  burned  in  a  portable  oven,  and  the  kiln  need  not,  therefore,  be  necessarily 
affixed  to  the  freehold ;  but  as  the  plea  in  bar  stated  it  to  be  affixed  to  the 
freehold,  it  was  a  departure  from  the  declaration  (Niblett  v.  Smith,  4  T.  R. 
504). 

If  the  deft,  have  pleaded  cepit  in  alio  loco,  with  an  avowry  or 
[  *782  ]  ^recognizance  for  a  return,  the  pit.  cannot  traverse  any  matter  in 
the  avowry  or  recognizance,  but  must  take  issue  on  the  traverse  of 
the  place  or  amend  his  declaration;  but  if  the  deft,  had  them  in  the  place 
mentioned  in  the  declaration,  though  he  took  them  elsewhere,  the  pit.  may 
safely  take  issue  (1  Saund.  347,  n.  1). 

Since  the  11  Geo.  II.  c.  19,  where  the  deft,  avails  himself  of  the  general 
avowry,  the  pit.  cannot  in  terms  plead  nil  habuit  in  tenementis,  though  he 
may  traverse  the  tenancy,  which,  if  the  avowant  claim  under  a  derivative 
tide,  and  has  never  received  rent,  will  put  such  title  in  issue  (Sullivan  v. 
Stradling,  2  VVils.  208;  Cooke  v.  Loxley,  5  T.  R.  4;  2  Saund.  284  d; 
Carvick  v.  Blagrave,  4  Moo.  304;  Alchorne  v.  Goomme.  2  Bing.  54:  Fen- 
ner  v.  Duplock,  2  Bing.  50;  Sapsford  v.  Fletcher,  4  T.' R.  511).  Where 
the  lord  of  a  franchise  has  the  prescriptive  right  to  grant  replevins  in  the 
same  manor  as  the  sheriff  had  before  the  Statute  of  Marlbridge,  the  sheriff 
has  no  concurrent  jurisdiction  with  him  (Mounsay  v.  Dawson,  6  Ad.  &  E. 
752).  To  a  plea  in  case  for  distraining  plt.'s  cattle  on  a  farm  for  rent  due 
to  D.  for  the  farm,  selling  them  after  a  replevin  was  granted  by  the  sheriff, 
and  paying  the  proceeds  to  D.,  it  is  a  good  plea,  that  from  time  immemorial 
the  farm  hath  been  parcel  of  the  manor  of  F.,  and  F.  parcel  of  the  honour 
and  lordship  of  C.,  of  which  E.  is  the  lord,  and  that  from  time  immemorial 
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E.  and  all  whose  estate,  &c.  have  had  cognizance  of  pleas  and  plaints  in 
replevin,  in  the  courts  of  the  manor,  to  be  holden  from  three  weeks  to  three 
weeks,  by  plaints  to  be  then  instituted,  and  have  replevin,  and  granted  deli- 
verance of  cattle,  &c.,  as  the  sheriff  might  in  his  county  before  the  Statute  of 
Marl  bridge,  and  that  no  sheriff,  &c.,  might  enter  the  honour,  except  in 
default  of  the  bailiff,  that  such  court  baron  of  the  lord  of  the  manor  of  F.  had 
been,  from  time  immemorial,  holder  from  three  weeks  to  three  weeks,  that  C. 
made  no  default  in  replevin,  or  granting  deliverance  of  the  cattle;  that  the 
sheriff  before  he  replevied  did  not  require  E.  to  replevy,  or  grant  deliverance. 
And  that  none  but  the  sheriff  replevied,  or  granted  deliverance  (Ib.).  Al- 
though the  plea  do  not  allege  that  the  cattle  were  impounded  within  the  fran- 
chise (Ib.). 

Avowry  was  made  in  respect  of  a  right  of  common,  claimed  by  the  corpo- 
ration of  A.,  under  a  grant  from  De  Vesci ;  the  pit.  pleaded  that  the  corpo- 
ration had  been  accustomed  to  appoint  a  reasonable  number  of  herds  for, 
among  other  things,  superintending  the  common  and  beasts  upon  it,  and  also 
to  appoint  for  the  trains  of  each  herd  a  reasonable  and  proper  number  of 
stints  of  each  such  herd  to  be  depastured  upon  the  common:  held  sufficient 
after  verdict  (Elliott  v.  Hardy,  3  Bing.  61).  Avowry  for  rent  under  11 
Geo.  II.,  that  pits,  held  the  premises  in  which,  &c.,  as  tenants  to  A.  Plea 
in  bar,  that  A.  demised  the  premises  in  which,  &c.,  to  the  pit.  for  all  the 
residue  of  his  interest  in  the  same,  and  that  A.  had  not  any  reversionary 
interest  in  the  same.  The  deft,  replied  a  power  of  distress  given  to  A.  by 
the  award  of  an  arbitrator,  to  whom  certain  disputes  and  all  matters  in  diif- 
ference  between  him  and  the  pits,  had  been  referred.  The  pit.  rejoined  that 
it  was  not  referred  to  the  arbitrator,  whether  the  deft.  A.  should  have  a 
power  of  distress,  to  which  the  deft,  demurred  specially:  held,  that  the  plea 
in  bar  was  good,  and  that  the  replication  was  bad,  in  not  averring  that  the 
arbitrator  had  authority  to  confer  a  power  of  distress,  or  that  the  right  to 
distress,  was  one  of  the  matters  in  difference  (Pascoe  v.  Pascoe,  3  Bing.  N. 
C.  898). 

If  the  landlord  has  no  reversionary  interest  at  the  time  of  the  distress,  and 
this  be  pleaded  in  bar,  ihe  pit.  will  succeed  (Preece  v.  Corrie,  5  Bing.  24; 
Hooper  v.  Nye,  1  C.  M.  &  R.  258). 

*Non  Demisit — Non  Tenuit.']  The  most  usual  pleas  to  an 
avowry  for  rent  are  non  demisit,  that  is,  that  the  avowant  did  not  [  *783  ] 
demise.  Non  tenuit  modo  et  forma,  that  is,  that  the  pit.  did  not 
hold  the  land  in  manner  and  form,  &c.  To  an  avowry  or  cognizance  for 
rent  the  pit.  may  in  one  plea  in  bar  deny  the  demise  or  tenancy,  and  in 
another,  that  any  part  of  the  rent  was  in  arrear,  concluding  each  to  the 
country  (Ch.  PI.  Com.  Dig.  Pleader,  K,  16,  20  6;  Home  v.  Lewin,  1  Ld. 
Raym.  641  ;  1  Saund.  103  b).  Cognizance  for  rent  in  arrear  under  a 
demise  from  W.,  it  appeared  by  the  lease  that  W.  was  a  receiver  in  Chan- 
cery in  a  cause,  wherein  A.  was  pit.  and  B.  deft.,  the  reddendum  was  to  W. 
or  any  other  future  receiver:  held,  that  the  lessee  could  not  plead  non  tenuit 
(Dancer  v.  Hastings,  4  Bing.  2). 

Riens  in  Arrear. ,]  Riens  in  arrear,  or  no  rent  in  arrear,  may  be  pleaded 
in  bar  to  an  avowry  for  rent,  and  such  plea  ought  to  conclude  to  the  country 
(Home  v.  Lewin,  1  Ld.  Raym.  641  ;  1  Saund.  103  6;  Com.  Dig.  Pleader, 
3  K,  20) ;  for  where  c/e  in j aria  sua  propria  absque  quod  hoc  redditus  fuit 
in  arehc,  was  pleaded  to  a  cognizance  for  rent,  it  was  holden,  on  special 
demurrer,  ill,  as  putting  the  deft,  to  an  unnecessary  replication  (Home  v. 
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Lcwin,  2  Salk.  583).     Payment  of  pround-rent  may  be  given  in  evidence 
under  this  plea  (Morris  v.  Jones,  18  Law  J.  477,  Exch.). 

Eviction.']  To  avowry  for  rent  in  arrear,  the  pit.  may  plead  in  bar  an 
eviction  or  expulsion,  but  the  plea  must  show  an  absolute  eviction,  or,  at 
least,  such  facts  as  amount  in  law  to  an  eviction.  Where  the  ph.  pleaded 
that  the  deft,  pulled  down  a  summer-house,  part  of  the  premises,  whereby 
the  pit.  was  deprived  of  the  use  thereof:  held  insufficient,  because  it  stated 
merely  a  trespass,  and  not  an  eviction  (see  Neale  v.  Mackenzie,  2  C.  M.  & 
R.  84). 

Property.']  The  pit.  may  plead  property  in  himself  (Wildman  v.  Norton, 
1  Vent.  249);  which  may  conclude  with  a  prayer  for  return  and  damages 
(Presgrave  v.  Saunders,  1  Salk.  5). 

Property  in  a  stranger  is  also  a  good  plea  in  bar,  which  may  conclude 
praying  a  return  (Butcher  v.  Porter,  Carth.  243;  Parker  v.  Miller,  1  Ld. 
Raym.  217).  So,  it  is  a  good  plea  to  say  that  the  property  is  to  the  pit. 
and  to  a  stranger,  and  where  there  are  two  pits,  that  the  property  is  to  one 
of  them  (2  Inst.  145  I)).  A  plea  that,  the  cattle  were  not  levant  and  couchant 
on  the  close,  in  which,  &c.,  is  bad  on  demurrer  for  not  showing  the  circum- 
stances under  which  the  cattle  came  upon  the  close  so  as  to  entitle  them  to 
be  privileged  from  distress  (Jones  v.  Powell,  5  B.  &  C.  647). 

Tender  of  Arrears  of  Rent. ~\  If  the  tenant  before  distress  tender  on  the 
land  the  arrears  of  rent,  the  taking  of  the  distress  becomes  wrongful,  and 
trespass  lies;  but  if  the  distress  have  been  made,  and  before  impounding,  the 
arrears  are  tendered,  then  the  detainer  only  is  unlawful,  and  deiinue  or 
replevin  lies.  After  a  distress  has  been  impounded,  a  tender  of  rent  and 
charges  is  too  late  (Ladd  v.  Thomas,  12  Ad.  &  E.  117)  ;  and  no  aclion  lies 
for  selling  the  distress,  notwithstanding  such  tender  (Ellis  v.  Taylor,  8  M. 
&  W.  415).  In  replevin  for  taking  and  detaining,  &c.,  deft,  avowed  for 
rent  arrear:  plea,  that  after  the  taking  and  before  the  impounding,  pit.  ten- 
dered the  rent  and  expenses.  Special  demurrer,  for  that  the  plea  was  an 
answer  only  to  part,  the  avowry  justify  the  taking  and  detaining;  it  was 
argued  that  there  was  not  any  instance  of  a  replevin  for  a  mere  delen  ion, 

but  the  court  held  the  plea  good;  for  *the  detention  after  the  tender 
[  *784  ]  satisfied  the  allegation;  every  unlawful  detention  was  a  new  taking 

(Evans  v.  Elliott,  5  Ad.  &  E.  142).  It  is  necessary  for  a  party 
pleading  a  tender,  to  be  accurate  in  his  plea,  and  to  prove  a  tender  to  the 
full  amount  stated  (John  v.  Jenkins,  C.  &  M.  227).  Therefore,  where  deft, 
pleaded  nothing  in  arrear  beyond  16/.,  and  a  tender  of  that  sum,  it  was 
holden,  that  proof  of  a  tender  of  15/.  16s.  was  insufficient,  although  it  was 
proved  that  the  latter  sum  only  was  due  for  rent  (lb.). 

Set-off.  There  cannot  be  a  plea  of  set-off  in  replevin.  Avowry  for  rent: 
plea,  riens  in  arrear,  issue,  notice  of  set-off,  and  pit.  offered  to  establish  it 
by  evidence  at  the  trial,  but  it  was  rejected,  and  the  court  held  it  properly 
so,  observing  that  the  case  was  neither  within  the  letter  nor  spirit  of  the 
statute.  The  issue  was  special,  and  not  general.  It  was  not  an  action  upon 
a  personal  contract.  The  rent  savored  of  the  realty,  and  the  remedy  was 
by  distress.  Replevin,  they  added,  was  a  mixed  action;  the  judgment,  if 
for  the  avowant,  must  be  for  a  return  of  the  cattle.  To  take  the  benefit  of 
the  statute,  pit.  and  deft,  must  plead  properly.  In  debt  on  bond  deft,  cannot 
set  off  under  non  est  factum  or  solvit  ad  diem,  but  must  plead  specially. 
Perhaps,  by  way  of  special  plea  to  the  avowry,  pit.  might  have  pleaded  a 
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mutual  debt  of  more  than  the  rent.  There  could  not  have  been  a  set-off  by 
deft,  under  non  cepit,  nor  would  there  be  for  the  pit.  under  riens  in  arrear 
(2  Selw.  N.  P.  1213). 

Payment  of  Ground-rent.']  But  the  pit.  may  plead  that  a  certain  sum 
(equal  in  amount  to  the  rent  in  arrear)  was  due  for  ground-rent  from  the 
avowant  to  the  original  landlord ;  that  payment  of  that  sum  was  demanded 
of  the  avowant,  who  refused  to  pay  the  same,  whereupon  the  original  land- 
lord demanded  payment  of  the  tenant,  and  threatened  to  distrain,  and  that 
tenant,  in  order  to  avoid  a  distress,  paid  the  ground-rent  (Sapsford  v. 
Fletcher,  4  T.  R.  511 ;  see  1  B.  &  B.  37 ;  Morris  v.  Jones,  18  Law  J.  477, 
Exch.).  But  such  a  plea  amounts  to  riens  in  arrear^  and  ought  to  be  so 
pleaded,  concluding  to  the  country  (Ib.).  So,  he  may  plead  the  payment  of 
land-tax:  but  the  plea  must  show  the  specific  periods  for  which  the  respec- 
tive sums  were  assessed  or  paid,  and  also  that  the  payment  was  made  after 
the  rent  distrained  for  had  accrued  or  was  accruing  (Stubbs  v.  Parsons,  3  B.  & 
Ad.  516  ;  see  the  Property  Act).  So,  the  tenant  may  plead  payment  of  the 
rent  to  a  mortgagee  to  whom  the  premises  had  been  mortgaged  in  fee  before 
the  demise  to  the  pit.,  and  who  had  demanded  payment  of  the  pit.,  and 
threatened  to  put  the  law  in  force  in  case  of  refusal  (Johnson  v.  Jones,  9  Ad. 
&  E.  809).  In  this  case  the  pit.  pleaded  that,  before  the  deft,  had  any 
interest  in  the  premises,  they  were  mortgaged  in  fee ;  that  the  mortgagor 
remained  in  possession,  and  demised  to  the  deft. ;  that  the  deft.,  the  mort- 
gage money  being  still  due,  demised  to  the  pit. ;  that  afterwards,  the  mort- 
gage money  being  still  due,  and  interest  thereon,  and  14£  avowed  for  by 
the  deft,  being  also  in  arrear,  the  mortgagee  gave  notice  to  the  pit.  to  pay 
the  14/.  to  him  instead  of  to  the  deft.,  and  threatened,  in  case  of  non-pay- 
ment, to  put  the  law  in  force,  and  was  then  about  to  put  the  law  in  force, 
wherefore  the  pit.  necessarily  paid  that  sum  to  the  mortgagee,  and  so  the 
said  sum  was  not  in  arrear.  Verification.  Special  demurrer.  Held,  plea 
good,  being  a  plea  of  payment,  and  not  of  nil  habuit,  &c.,  and  that  it  was 
not  bad  for  setting  out  the  circumstances  of  the  payment,  or  for  concluding 
with  a  verification  (Ib.).  So,  he  may  plead  payment  of  an  annuity  secured 
upon  the  demised  lands  previously  to  the  demise  to  him,  for  the 
arrears  of  which  the  grantee  had  threatened  to  distrain  (Taylor  [  *785  ] 
v.  Zamira,  6  Taunt.  524).  *As  to  property-tax,  see  Denby  v. 
Moore,  1  B.  &  Ad.  123;  Gumming  v.  Bedborough,  15  M.  &  W.  438. 

Where  a  promissory  note,  payable  after  date,  was  given  by  a  tenant  to 
his  landlord  on  account  of  rent  due,  without  there  being  any  distinct  agree- 
ment between  the  parties  that  it  should  operate  as  a  suspension  of  the  right 
to  distrain:  held,  that  it  had  not  that  effect  (2  Ad.  &  E.  623).  If  a  note 
given  with  such  an  agreement  would  have  the  effect  of  suspending  the  right 
to  distrain,  the  agreement  must  be  specially  pleaded  in  bar  to  the  avowry, 
as  well  as  the  fact  that  the  note  was  given  on  account  of  the  rent  (Ib.).  A 
promissory  note,  given  by  a  tenant  to  his  landlord  on  account  of  rent  due,  is 
no  extinguisher  of  the  right  to  recover  the  amount  by  distress  until  it  is 
paid  (Ib.). 

Statute  of  Limitations.']  The  Statute  of  Limitations,  viz.,  that  the  action 
did  not  accrue  within  six  years,  is  a  good  plea  in  bar  (21  Jac.  I.e.  16,  s.  3). 

A  party  may  plead  a  former  distress  and  satisfaction  under  it  (5  Moo.  542 ; 
4  Moo.  409 ;  Lear  v.  Edmonds,  1  B.  &  Ad.  157  ;  see  Dawson  v.  Cropp,  1 
C.  B.  961). 

Annuity. ~\    In  a  cognizance  justifying  the  taking  of  goods  for  arrears  of  an 
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annuity,  the  pit.  pleaded  that  a  memorial  of  every  deed,  bond,  instrument, 
and  assurance  whereby  the  annuity  was  secured  was  not  duly  enrolled;  the 
deft,  replied  that  a  memorial  of  any  deed,  &c.,  whereby  the  annuity  was  se- 
cured, was  within  twenty  days  of  the  execution  thereof  enrolled,  setting  out 
the  memorial  verbatim,  and  concluding  with  a  verification  by  record:  held, 
on  demurrer,  that  the  conclusion  was  proper  (Richardson  v.  Tomkins,  9 
Bing.  51).  T.,  seised  for  life,  granted  an  annuity  to  W.,  and,  to  secure  the 
annuity,  in  consideration  of  money  granted,  bargained,  sold,  and  demised  to 
F.  certain  premises  for  a  term  of  years,  in  case  the  annuity  should  be  in  ar- 
rears, to  raise  the  annuity  by  distress,  or  by  sale  or  mortgage  of  the  pre- 
mises ;  afterwards  T.  granted  another  annuity  to  H.,  with  a  power  of  dis- 
tress upon  the  same  premises.  H.  Distrained,  and  avowed  the  taking  for 
arrears  of  the  annuity  under  his  deed.  The  tenant  set  up  the  demise  to  F., 
but  did  not  show  under  whom  he,  the  tenant,  was  in  possession,  or  that  F. 
had  entered  upon  the  premises,  or  had  elected  to  treat  the  demise  as  operat- 
ing by  the  Statute  of  Uses:  held,  that  the  demise  to  F.  operated  as  at  com- 
mon law,  and,  without  an  entry,  was  no  bar  to  the  distress  by  H.  (Miller  v. 
Green,  2  Cr.  &  J.  142 ;  8  Bing.  92  ;  see  Hogarth  v.  Penny,  14  M.  &  W. 
404). 

If  the  pit.  hold  under  a  lease  made  prior  to  the  rent-charge,  he  must  reply 
that  fact  (Johnstons  v.  Faulkner,  2  Gal.  &  Dav.  184;  Howell  v.  Bell,  3 
Salk.  136;  and  see  Saffery  v.  Elgood,  1  Ad.  &  E.  191). 

Damage  Peasant.]  Right  of  common  may  be  pleaded  in  bar  (see  "  COM- 
MON"). If  the  right  be  limited,  it  must  appear  on  the  plea  that  the  right  was 
exercised  during  the  time  allowed  (Cro.  Jac.  637  :  see  Hawkins  v.  Eccles,  2 
B.  &  P.  359 ;  ante,  Vol.  I.,  p.  806 ;  see  2  &  3  Will.  IV.  c.  71).  It  seems 
a  copyholder,  claiming  common  in  the  soil  of  other  persons  than  the  lord, 
cannot  prescribe  in  his  own  name  on  account  of  the  weakness  of  his  estate ; 
he  ought  to  prescribe  in  the  name  of  the  lord ;  viz.,  that  the  lord  of  the 
manor  and  all  his  ancestors,  and  all  those  whose  estate  he  has,  had  common 
in  "  such  place  for  himself  and  his  tenants  at  *will,"  &c.  (4  Rep. 
[  *786  ]  31  b).  But  where  a  copyholder  claims  common  in  the  soil  of  the 
lord,  then  he  cannot  prescribe  in  the  name  of  the  lord;  for  the 
lord  cannot  prescribe  to  have  common  in  his  own  soil;  and  as  the  copy- 
holder cannot  prescribe  in  his  own  name,  he  must  allege  that  within  the 
manor  there  is  a  custom  from  time  immemorial,  that  all  customary  tenants 
of  certain  messuages  have  common  in  such  a  place  (see  Gatevvard's  case,  6 
Rep.  606).  The  lord  of  a  manor  may,  in  respect  of  common  land  in  his 
own  manor,  have  a  right  to  turn  his  own  sheep  on  the  common  of  an  ad- 
joining manor  (Sefton  (Earle)  v.  Court,  5  B.  &  C.  917).  A  custom  that 
every  inhabitant  within  any  ancient  messuage  within  an  ancient  ville,  by 
reason  of  his  commorancy  therein,  has  had  common  in  the  place  in  ques- 
tion, is  bad,  for  th£  inhabitants,  unless  they  are  incorporated,  cannot  pre- 
scribe to  have  profit  in  another's  soil,  but  only  in  matters  of  easement,  as  in 
a  way  to  a  church,  or  in  matters  of  discharge,  as  to  be  discharged  of  toll,  or 
of  tithes  (Smith  v.  Gatewood,  Cro.  Jac.  152  ;  5  Rep.  59  b ;  but  see  Bean  v. 
Bloom,  Bli.  928).  Where  a  prescriptive  right  of  common  is  pleaded,  and 
issue  joined  on  the  prescription,  and  there  is  a  verdict  in  favour  of  the  right, 
the  want  of  averring  that  the  plt.'s  cattle  were  in  that  part  of  the  land  in 
which  the  common  is  claimed,  or  that  the  cattle  were  levant  and  couchant 
upon  the  land  of  the  pit.,  is  aided  by  the  Statute  of  Jeofail  (Stennel  v.  Hogg, 
1  Saund.  225).  See  tit.  "  COMMON,"  as  to  the  R.  G.  with  reference  to  pleas 
of  common  of  pasture  for  divers  kinds  of  cattle,  and  similar  rights. 


REPLEVIN. 

an  avowry  for  taking  cattle  damage  feasant;  viz.,  that 
the  cattle  escaped  from  a  public  highway  into  the  locus  in  quo,  through 
deft.'s  fences,  it  must  be  shown  that  they  were  passing  on  the  highway  when 
they  escaped ;  it  is  not  sufficient  to  state  that  being  in  the  highway  they  es- 
caped, for  that  word  is  equivocal,  and  does  not  show  whether  the  cattle  were 
passing  or  repassing,  or  whether  they  were  trespassing  on  the  highway 
(Douston  v.  Payne,  supra).  If  the  cattle  of  one  person  escape  into  the  land 
of  another  it  is  not  any  excuse  that  the  fences  were  out  of  repair,  if  the  cat- 
tle were  trespassers,  in  the  close  whence  they  came  (Ib.  per  Heath,  J. ;  and 
see  Blyth  v.  Topham,  Cro.  Jac.  158).  The  general  rule  of  law  is,  that  a 
person  is  only  bound  to  take  care  that  his  cattle  do  not  wander  from  his 
own  land  and  trespass  upon  the  land  of  others.  He  is  under  no  legal  obli- 
gation therefore  to  keep  up  fences  between  adjoining  closes  of  which  he  is 
owner,  and  even  where  adjoining  lands  which  have  once  belonged  to  differ- 
ent persons,  one  of  whom  was  bound  to  repair  the  fences  between  the  two, 
afterwards  became  the  property  of  the  same  person,  the  pre-existing  obliga- 
tion to  repair  the  fences  is  destroyed  by  the  unity  of  ownership.  And  where 
the  person  who  has  so  become  the  owner  of  the  entirety  afterwards  parts 
with  one  of  the  two  closes,  the  obligation  to  repair  the  fences  will  not  revive, 
unless  express  words  be  introduced  into  the  deed  of  conveyance  for  that  pur- 
pose (Boyle  v.  Tamlyn,  6  B.  &  C.  367,  per  Bayley,  J.). 

So,  admitting  that  the  cattle  trespassed  in  the  locus  in  quo,  the  pit.  may 
traverse  that  the  distress  was  whilst  the  cattle  were  damage  feasant  (Clem- 
ent v.  Milner,  3  Esp.  95),  or  may  plead  a  tender  before  the  impounding 
(Com.  Dig.  Pleader,  3  K,  23;  B.  N.  P.  60;  Anscomb  v.  Shore,  1  Taunt. 
261  ;  see  Sheriff  v.  James,  1  Bing.  341  ;  Browne  v.  Powel,  4  Bing.  230) ;  and, 
in  the  case  of  a  distress  damage  feasant,  the  pit.  may  plead  in  bar,  that  the 
avowant,  after  making  the  distress,  used  the  cattle,  or  otherwise  became  a 
trespasser  ab  initio  (Com.  Dig.  Pleader,  3  K,  20 ;  1  Ch.  PI.  618;  Dye  v. 
Leatherdale,  3  *Willes,  22;  Lucas  v.  Nockells,  1  Moo.  &  P. 
804).  To  any  cognizance  the  pit.  may  traverse  the  deft 's  being  [*787] 
bailiff  (Trevellian  v.Pine,!  Salk.  107;  Hone  v.Lewin,  T.  Raym. 
641  ;  Com.  Dig.  Pleader,  K,  14). 

It  has  been  supposed  that  in  this  action  de  injuria  never  occurs  (Finch. 
L.  396 ;  Jones  v.  Kitchin,  1  B.  &  P.  76 ;  2  Saund.  284,  c.  n.  3) ;  but  this 
is  not  so,  for  the  plea  is  sufficient  to  an  avowry  under  a  distress  for  an 
arrear  of  a  poor  rate  (Bardons  v.  Selby,  1  C.  &  M.  500 ;  3  B.  &  Ad.  2  ; 
see  Purchell  v.  Snlter,  1  Q.  B.  197 ;  Hooker  v.  Nye,  4  Tyrvv.  777  ;  Pigott 
v.  Kemp,  1  C.  &  M.  197).  But,  by  4  Anne,  c.  16,  he  may  in  general,  with 
leave  of  the  court,  plead  several  pleas  in  bar.  Pleas  in  bar  maybe  amended 
as  other  pleas  (Maltravers  v.  Forrit,  3  Wils.  295). 


Precedents. 

Declaration  in  replevin,  in  Q.  B.  or  C.  P. 

In  the  Q.  B.  (or  C.  P.,  or  Ex.  of  P.).  on  the  day  of  A.  D. 

1850,  as  of  Term,  14  Viet.  (See  ante,  p.  770,  as  to  title.') 

[Venue,  local]  lo  wit.  C.  D.  the  deft,  in  this  suit  was  summoned  to  answer  A.  B.  the 
pit.  in  this  suit  of  a  plea  wherefore  he  took  the  cattle  goods  and  chattels  (or,  the  corn,) 
(according  in  the  Inking)  of  the  pit.  and  unjustly  detained  the  same  against  sureties  and 
pledges  until  &c.  and  thereupon  the  pit.  by  E.  F.  his  attorney  complains  for  that  the  deft, 
on  the  day  of  A.  D.  (the  exact  day  of  distress  is  not  material)  in  the 
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parish  of  (ante,  p.  771)  in  the  county  of  in  a  cerlain  dwelling-house  there 

(according  to  the  fact,  ante,  p.  771),  (or,  if  on  land,  in  a  certain  close  or  common  there 
called  )  took  the  cattle  goods  and  chattels  of  the  pit.  to  wit  10  (ante,  p. 

771)  of  great  value  to  wit  of  the  value  of  £  (ante,  p.  771)  and  unjustly  detained 

the  same  against  sureties  and  pledges  until  &c.  whcreibrc  the  pit.  saith  that  he  is  injure.d 
and  hath  sustained  damage   to  the  amount  of  £  (insert  enough)  and  thurelore  he 

brings  his  suit  &,c. 

See  precedent  of  declaration  in  replevin  in   the  county  court,  2  Cli.  jun.,  by  Pearson 


In  the  (as  above) 


on  the 


day  of 


A.  D.  185  ,  as  of 

14  Viet. 


Plea  of  non  cepit. 


C.  D.   J      And  the  deft,  by  E.  F.  his  attorney  (or,  in  person)  says  that  he  did  not  take 
ats.     >  the  said  cattle  goods  and  chattels  of  the  pit.  (as  in  the  declaration  said)  or  any 
A.  B.   ^  or  either  of  them  or  any  part  thereof  in  manner  and  form  as  the  pit.  hath  above 
alleged.     And  of  this  the  deft,  puts  himself  upon  the  country  &c. 


Commencement  of  an  ayowry. 

C.  D.   }      And  the  deft,  by  his  attorney  (or,  in  person)  well  avows  the  taking  of 

ats.  >the  said  cattle  goods  and  chattels  in  the  said  declaration  mentioned  in  the  said 
A.  B.  }  close  arid  dwelling-house  (as  in  declaration)  in  which  &c.  and  justly  &c.  be- 
cause  he  says  that  &c. 

Commencement  of  a  cognizance. 

[Commencement  as  above.}     And  the  deft,  by  his  attorney  (or,  in  person)  well 

acKnowledges  the  taking  of  the  said  goods  and  chattels  in  the  said  declaration  mentioned 
in  the  said  dwelling-house  in  which  tec.  and  justly  &c.  because  he  says  that  &c. 

Commencement  of  an  avowry  and  cognizance. — Conclusion  of  an  avowry  or  cognizance. 

C.  D.  8$  G.  H.  i      And  the  defts.  by  their  attorney  corne  &,c.  (or,  in  person)  and 

ats.  >thc  said  C.  D.  in  his  own  right  well  avows  and  the  said  E.  F.  as  bailiff 

A.  R.          j  of  the  said  C.  D.  well   acknowledges  the  taking  of  the  said  goods  and 

chattels  in  the  said  declaration  mentioned  in  the  said  dwelling-house  in  which  &c.  and 

justly  &.c.     Because  they  say  that  &c. 

And  this  he  the  deft,  is  ready  to  verify  wherefore  he  prays  judgment  and  a  return  of 

the    said    yoods  and    chattels   together   with    his  damages  &.c.   according    to 

[  *788  ]    *the  form  of  the  statute  in  such  case  made  and  provided  to  be  adjudged  to 

him  &c. 

Avowry  or  cognizance  for  rent. 

[Commencement  as  ante,  p.  787].  Because  he  says  that  the  pit.  (or,  one  C.  D.),  for  a 
long  time  to  wit  for  all  the  term  during  which  the  rent  hereinafter  mentioned  to  be  dis- 
trained for  was  accruing  due  and  from  thence  until  and  at  the  same  time  when  &c.  held 
and  enjoyed  the  said  dwelling-house  in  which  &c.  with  the  appurtenances  as  tenant 
thereof  to  the  deft  (or,  G.  H.)  by  virtue  of  a  certain  demise  thereof  theretofoie  made  at 
and  under  a  certain  yearly  rent  of  £  payable  quarterly  (if  so)  to  wit  on  &c.  (the  days  of 
payment)  in  every  year  by  even  and  equ;il  portions  and  because  a  large  sum  to  wit  the 
sum  of  £  of  the  rent  aforesaid  for  a  certain  time  to  wit  one  year  (if  so)  and  the  half 
of  another  year  ending  on  the  day  of  in  the  year  aforesaid  and  from  thence 

until  and  at  the  said  time  when  &,c.  was  due  and  in  arrear  from  the  pit.  (or,  the  said  C. 
D.)  to  the  deft,  (or,  the  said  G.  H.>  he  the  deft,  well  avows  ^or,  if  a  cognizance,  as  bailiff 
of  the  s;iid  E.  F.  well  acknowledges)  the  taking  of  the  said  goods  and  chattels  in  the  said 
dwelling-house  in  which  &c.  and  justly  &c.  as  for  and  in  the  name  of  a  distress  for  the 
said  rent  so  due  and  in  arrear  and  which  is  still  in  arrear  and  unpaid.  And  this  &c. 
(Conclude  witli  a  verification,  as  ante,  p  787.) 

Avowry  by  a  freeholder,  under  a  distress  damage  feasant. 
[Commencement  as  ante,  p.  787].  Because  he  saith  that  the  said  close  in  which  &c.  now 
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and  at  the  said  time  when  &c.  was  the  close  soil  and  freehold  of  the  deft,  (or,  of  one 
G.  H.)  and  because  the  said  cattle  at  the  said  time  when  &c.  were  in  the  said  close  in 
which  &c.  eating  up  the  grass  there  then  growing  and  doing  damage  there  to  the  deft, 
(or,  to  the  said  G.  H.)  he  the  deft,  well  avows  (or,  as  bailiff  of  the  said  G.  H.  well  ac- 
knowledges) the  taking  of  the  said  cattle  in  the  said  close  in  which  &c.  and  justly  &c. 
as  for  and  in  the  name  of  a  distress  for  the  said  damage  so  there  done  and  doing  as  afore- 
said. And  this  &c.  Conclude  with  a  verification,  as  ante,  787). 

See  forms  of  other  pleas,  3  Ch.  PL  474  et  seq. 


Evidence. 

The  evidence  must  depend  on  the  issue  taken  by  the  pleadings.  Where 
the  taking  is  admitted  by  the  deft.,  by  no  plea  of  non  cepit  being  pleaded, 
the  pit.  need  not  produce  evidence  of  that  fact;  but  the  course  is  for  the 
plt.'s  counsel  to  open  the  pleading,  and  the  deft.'s  counsel  to  begin,  and  to 
state  and  call  witnesses  to  support  his  case.  As  to  who  is  to  begin,  see  ante, 
Vol.  I.  p.  1096. 

Proof  under  Non  cepitj]  The  deft,  cannot,  under  the  general  issue,  non 
cepit,  dispute  the  plt.'s  property,  which  must  be  denied  by  a  special  plea  (B. 
N.  P.  54  a;  see  Dover  v.  Rawlings,  "2  Moo.  &  R.  544). 

Where  the  distress  is  for  rent,  the  17  Car.  II.  c.  7,  s.  2,  enacts,  that  in 
case  ihe  pit.  shall  be  nonsuited  after  cognizance  or  avowry  made  and  issue 
joined,  or  if  a  verdict  shall  be  given  against  the  pit.,  then  the  jurors  impan- 
nelled  or  returned  to  inquire  of  such  issue  shall,  at  the  prayer  of  the  deft., 
inquire  concerning  the  sum  of  the  arrears  arid  the  value  of  goods  or  cattle 
distrained,  and  thereupon  the  avowant,  or  he  that  makes  cognizance,  shall 
have  judgment  for  such  arrearages,  or  so  much  thereof  as  the  goods  or  cat- 
tle distrained  amount  unto,  &c.  The  avowant  therefore  must  be  prepared 
to  prove  both  the  amount  of  the  rent  in  arrear,  and  the  value  of  the  goods 
or  cattle  taken;  and  the  omission  of  this  inquiry  cannot  be  supplied  by  writ 
of  inquiry  (Sheape  v.  Culpepper,  1  Lev.  255  ;  1  Saund.  195  b,  n.);  though 
the  deft,  may  have  the  common-law  judgment  for  a  return  (Rees 
v.  Morgan,  3  T.  R.  349).  In  *avowries,  this  omission  cannot  be  [*789] 
supplied  by  writ  of  inquiry  (1  Saund.  ib.). 

The  effect  of  this  issue,  is  to  deny  the  taking  the  property  in  the  place 
stated  in  the  declaration;  the  pit.  is,  therefore  bound  to  prove  that  fact 
The  place  in  which  goods  are  alleged  in  the  declaration  to  have  been  taken, 
is  material  (Wiston  v.  Carter,  1  Saund.  10).  An  avowry  admits  the  plt.'s 
title  to  the  goods  (Clarke  v.  Davies,  7  Taunt.  72),  and  the  seizure  or  deten- 
tion by  the  deft,  in  the  locus  in  quo.  If  he  fail  in  proving  a  taking,  or  hav- 
ing the  property  in  the  place  stated,  he  will  be  nonsuited  (Cowp.  476;  3 
Stark.  Ev.  3rd  ed.  970).  It  is  sufficient  to  show  that  the  deft,  had  the  goods 
in  his  possession  in  the  place  alleged,  for  the  wrongful  taking  is  continued 
in  every  place  in  which  he  afterwards  detains  them,  ante,  p.  772.  Where 
the  pit.  declared  of  a  taking  in  A.,  and  the  deft,  pleaded  non  cepit  modo  et 
forma,  the  pit.  having  proved  that  he  found  the  cattle  in  the  possession  of 
the  de.t.,  in  A.,  it  was  adjudged  sufficient,  although  the  deft,  proved  that  he 
first  look  them  in  B.,  and  was  only  driving  them  through  A.  to  the  pound 
(Walton  v.  Kersopp,  2  Wils.  354).  As  to  proving  that  deft,  took  the  goods, 
some  party  present  on  the  occasion  should  be  subpoenaed.  If  the  deft, 
took  the  goods  in  his  own  right,  the  bailiff,  or  the  party  assisting  in  the  dis- 
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tress,  should  be  served  with  a  sul/pwna  duces  tecvm,  to  produce  his  nutho- 
rity.  If  he  acted  as  bailiff,  he  should  have  a  notice  served  on  him  to  pro- 
duce the  authority  (see post,  "  SECONDARY  EVIDENCE").  Any  admissions 
made  by  deft,  should  be  proved.  If  this  issue  be  found  for  the  deft.,  it  merely 
excuses  him  from  damages,  but  does  not  entitle  him  to  a  return  of  the  pro- 
perty (Walton  v.  Kersopp,  2  Wils.  354). 

Proof  of  payment  of  rent  to  the  avowant  is  prima  facie  evidence  that  he 
is  owner  of  the  land  (Rogers  v.  Pitcher,  6  Taunt.  202). 

The  avowry,  under  11  Geo.  II.  c.  19,  s.  1,  must  show,  and  it  must  also  be 
proved  that  the  goods  were  the  property  of  the  tenant  (5  M.  &  S.  48). 
And  it  would  seem  that  the  rent  must  be  in  arrcar  at  the  time  of  the  remo- 
val (2  Saund.  284,  n.;  ib.  n.  (6) ;  sed  vide.  3  Camp  136).  The  rent  must 
be  overdue  (Rand  v.  Vaughan,  1  Had.  R.  173).  The  removal  need  not  be 
clandestine  as  well  as  fraudulent  (4  D.  &  R.  33).  As  to  what  is  proof  of 
fraudulent  removal,  see  9  Pri.  301 ;  3  D.  &  R.  501.  It  is  immaternl  whe- 
ther the  goods  were  removed  by  day  or  by  night  (Ib. ;  1  Car.  &  K.  121). 
The  demise  must  be  stated  with  particularity  (see  Bowler  v.  Nicholson,  12 
Ad.  &  E.  341). 

If  the  deft,  never  had  the  goods  in  the  place  named  in  the  declaration,  non 
cepit  modo  et  forma  seems  a  proper  plea,  where  the  deft,  does  not  seek  a  re- 
turn. The  pit.  declared  for  taking  guns  in  quodam  loco  vocat  the  Mino- 
ries ;  the  deft,  pleaded  non  cepit  modo  et  forma  ;  at  the  trial  the  pit.  proved 
the  taking  at  a  place  in  Surrey,  upon  which  it  was  objected  that  he  had 
failed  in  proving  his  issue,  to  which  Pratt,  C.  J/,  assented,  observing,  that 
where  the  deft,  does  not  insist  on  a  return,  he  may  plead  won  ccpit,  fa., 
and  prove  the  taking  to  be  at  another  place.  The  pit.  was  nonsuited  (John- 
son v.  Woolyer,  1  Stra.  507).  As  to  what  plea  will  entitle  deft,  to  such  re- 
turn see  ante,  p.  772. 

Proof  under  Non  demisit  or  Non  tenj^it.']  This  avowry  puts  in  issue  the  de- 
mise and  tenancy,  as  stated  in  the  avowry  or  cognizance.  If  deft,  only  shows 
an  agreement  for  a  lease,  or  a  lease  at  no  specified  rent,  it  will  not  suffice 
(Dunk  v.  Hunter,  5  B.  &  A.  322  ;  Hayward  v.  Haswell,  6  Ad  &  E.  265). 
But,  though  the  pit.  holds  under  an  agreement  for  a  lense,  which  does  not 
statfc  the  amount  of  the  rent,  yet,  if  he  enter  and  pay  rent,  he  becomes  ten- 
ant from  year  to  *year  at  that  rent,  and  an  avowry  stating  the 
[  *790  ]  terms  of  the  tenancy  accordingly,  will  be  sufficient  (Knight  v. 
Bennett,  3  Bing.  361). 

So,  where  he  acknowledges  that  half  a  year's  rent  is  due  (Cox  v.  Bent, 
5  Bing.  185;  and  see  Saunders  v.  Musgrave,  6  M.  &  C.  524). 

But  there  must  bean  actual  payment  of  rent,  or  promise  to  pay  a  rent  cer- 
tain, or  to  settle  a  rent  certain  in  amount,  otherwise  no  demise  at  a  rent  cer- 
tain can  be  implied  so  as  to  justify  a  distress  (Regnant  v.  Porter,  7  Bing. 
451). 

But,  where  the  evidence  is  that  the  pit.  held  under  an  agreement  for  a 
lease,  where  rent  has  not  been  paid,  this  will  not  support  an  avowry  or  cog- 
nizance that  pit.  held  by  virtue  of  a  demise,  for  there  is  not  any  demise 
either  express  or  implied  (Hegan  v.  Johnson,  2  Taunt.  148)  ;  and  a  tenant 
holding  over  after  notice  to  quit  given  by  the  landlord,  but  not  paying  rent, 
is  not  liable  to  a  distress,  the  mere  holding  over  not  making  him  a  tenant 
upon  the  old  terms  (Jenner  v.  Clegg,  1  Moo.  &  R.  213  ;  per  Parke  and  Bol- 
land,  BB.). 

If  the  particulars  of  the  demise  be  stated,  the  same  must  be  proved  (Doug. 
665)  ;  and  the  deft,  must  prove  the  holding,  and  the  rent  reserved  as  stated 
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in  the  pleadings,  as  any  variance  would  be  fatal  (Brown  v.  Sayce,  4  Taunt. 
320 ;  Cossey  v.  Diggens,  2  B.  &  A.  546).  An  occupation  for  several  years 
past  as  a  yearly  tenant  may  be  pleaded  as  an  estate  for  that  number  of  years 
(Oxley  v.  James,  13  M.  &  W.  209). 

Where  the  avowry  was  for  rent  due  from  the  pit.  as  tenant  of  premises 
to  the  avowant  under  a  demise,  at  the  yearly  rent  of  270/.,  and  it  appeared 
that  he  had  only  two-thirds  of  that  rent  as  tenant  in  common  of  the  rever- 
sion with  another  not  named  in  the  avowry,  it  was  held  a  variance  on  non 
tenuit,  (Philpott  v.  Dobinson,  6  Bing.  104).  An  avowry  for  taking  growing 
corn  in  four  closes  stated  that  the  pit.  held  the  closes  in  which,  &c.,  at  a 
yearly  rent ;  it  appeared  that  he  also  held  two  other  closes  at  that  rent :  held 
no  variance,  for  every  part  of  the  land  is  liable  to  the  whole  rent  (Hargrave 
v.  Shewin,  6  B.  &  C.  34;  see  Page  v.  Church,  10  Moo.  264. 

As  to  stating  the  terms  of  the  tenancy  to  be  from  "  Old  St.  Thomas's  Day," 
see  3  Bing.  401. 

If  the  tenant  avow  for  rent,  payable  at  Martinmas,  this  means  New  Mar- 
tinmas ;  but,  if  it  were  in  fact  payable  at  Old  Martinmas,  this  is  a  variance 
(Smith  v.  Walton,  8  Bing.  235).  Pleas  of  non  tenuit  and  tender,  proof  of 
a  tender  of  a  year's  rent  in  November,  without  stating  when  it  become  due, 
or  the  terms  of  the  holding,  is  no  proof  of  holding  from  Michaelmas  to  Mi- 
chaelmas, as  stated  in  the  avowry  (Knight  v.  M'Dowall,  12  Ad.  &  E.  438). 
On  a  reserve  of  rent  quarterly,  or  half-quarterly,  if  required,  the  landlord 
received  the  rent  quarterly  for  twelve  months :  held,  he  could  not,  without 
giving  notice,  distrain  for.  a  half-quarter  (Mallan  v.  Arden,  10  Bing.  299). 
A  lease  at  a  rent  of  40/.,  with  covenant  to  make  an  allowance  out  of  it  of 
5/.,  payable  to  third  persons,  cannot  be  alleged  as  a  lease  at  a  rent  of  35/. 
(Davies  v.  Stacey,  12  Ad.  &  E.  506.) 

The  deft,  cannot,  under  an  avowry  for  double  rent,  under  11  Geo.  II. 
c.  19,  s.  18,  recover  the  single  rent  (Johnstone  v.  Huddlestone,  4  B.  &  C. 
938). 

As  the  tenant  shall  not  be  allowed  to  dispute  his  landlord's  title,  he  cannot 
plead  nil  habuit  in  tenementis  to  an  avowry  for  rent  (see  Sullivan  v.  Spald- 
ing,  2  Wils.  208) ;  nor  will  he  be  permitted  to  avail  himself  of  any  matter 
amounting  to  this  plea  either  on  non  demisit  or  non  tenuit,  even  though 
the  title  of  the  avowant  be  founded  in  fraud  (Parry  v.  House,  Holt,  N.  P. 
489).     So,  where  the  pit.  was  put  into  possession  by  A.,  who  told  him  that 
the  deft.  *was  entitled,  and  thereupon  paid  his  rent  to  deft,  it  was 
held,  that  on  non  tenuit  he  could  not  set  up  the  title  of  a  third  [  *791  ] 
party,  who  had  done  nothing  to  eject  the  pit.  (Hall  v.  Butler,  10 
Acl.  &  E.  204). 

And  where  the  pit.  came  into  occupation  under  a  person  who  had  submit- 
ted to  a  distress  by  the  deft.,  the  court  held  he  could  not  dispute  the 
deft.'s  title,  though  the  deft,  had  put  in  a  deed,  which  showed  that  the  plt.'s 
predecessor  occupied  under  a  lease  to  which  the  deft,  was  a  stranger  (Coo- 
per v.  Blandy,  1  Bing.  N.  C.  45).  But  the  pit.  was  permitted  to  show  want 
of  title  in  the  deft.,  where  the  pit.  came  in  under  another  person,  and  had  paid 
rent  to  the  deft.,  in  ignorance  of  the  defect  in  his  title  (Rogers  v.  Pitcher,  6 
Taunt.  202;  Gregory  v.  Doige,  3  Bing.  474:  Claridge  v.  M'Kenzie,  5 
Man.  &  G.  143).  So,  a  payment  or  acknowledgment  made  under  the  in- 
fluence  of  a  fraudulent  representation,  will  not  estop  the  pit.  (Doe  v.  Brown, 
7  Ad.  &  E.  447). 

Where  the  pit.  did  not  come  in  under  deft.,  or  has  never  paid  rent,  he 
will,  under  this  plea,  put  the  deft,  on  proof  of  his  title;  and  though  a  ten- 
ant cannot  dispute  his  landlord's  title,  yet  he  may  show  under  this  plea  that 
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such  title  was  at  an  end,  or  not  existing  when  the  distress  was 
(Grosvcnor  v.  Woodhouse,  1  Bing.  38;  ;md  see  Downs  v.  Cooper,  2  Q.  B. 
256).  Thus,  he  may  show  that  his  landlord  assigned  his  interest  (Doe  v. 
Edwards,  5  B.  &  Ad.  1065),  or  that  his  title  expired,  even  when  the  pit. 
paid  rent  after  such  expiration,  if  he  paid  it  in  ignorance  of  the  landlord's 
title  (Fenncr  v.  Daplock,  2  Bing.  10).  Where  the  person  has  actually  re- 
ceived possession  from  one  who  has  no  title,  the  tenant  cannot  (except  under 
very  special  circumstances)  dispute  the  title  ;  where  he  was  merely  attoriK  d 
by  mistake  he  may  (Cornish  v.  Scarell,  8  B.  &  C.  475 ;  Hall  v.  Butler,  10 
Ad.  &  E.  204 ;  Rogers  v.  Pitcher,  and  Grosvenor  v.  Woodhouse). 

And  where  parish  land  was  occupied  by  A.  who  paid  rent  to  the  church- 
wardens ;  the  latter  executed  a  lease  of  the  land,  for  a  term  of  years,  to  B., 
and  gave  A.  notice  of  the  lease ;  it  was  held  that  A.  was  not  estopped,  by 
having  paid  rent  to  the  churchwardens,  from  disputing  B.'s  title,  and  that 
the  latter  could  not  derive  a  valid  title  from  the  churchwardens,  who  were 
not  a  corporation,  so  as  to  hold  or  convey  land  (Phillips  v.  Pearce,  5  IB.  &  C. 
433).  The  pit.  may  dispute  the  tenant's  derivative  title  from  the  landlord, 
under  non  tenuit  (Rogers  v.  Pitcher,  6  Taunt.  202). 

Eviction]  Under  non  tenuit  the  pit.  may  show  an  eviction  by  a  third 
party,  and  a  subsequent  attornmentto  the  evictor  (Hopcroft  v.  Keys,  9  Bing. 
613;  see  also,  Doe  v.  Mills,  2  Ad.  &  E.  17).  But  if  the  landlord  has  evict- 
ed his  tenant,  and  no  fresh  tenancy  has  commenced,  the  eviction  should  be 
pleaded  semble  (Ib.  617). 

The  pit.  may  show,  under  non  tenuit,  that  the  deft.'s  title  to  a  rent  ser- 
vice is  barred  by  the  Statute  of  Limitations  (Owen  v.  De  Bouvoir,  16  M. 
&  W.  547). 

It  is  no  variance,  though  it  appear  that  the  pit.  held  for  a  less  time  than 
that  stated  in  the  avowry  (Forty  v.  Imber,  6  East,  434).  Where  there  is  a 
lease,  it  must  be  produced  and  proved,  as  it  will  show  the  term  demised, 
and  the  rent  reserved  (see  ante, "  DEED").  Where  the  holding  is  by  parol, 
the  deft,  must  prove  the  tenancy,  by  showing  payment  of  rent  as  such,  or 
an  actual  lettingat  the  rent  stated  in  the  avowry  or  cognizance,  which  may 
be  done  by  a  witness  acquainted  with  the  facts,  or  by  producing  an  agree- 
ment in  writing,  though  not  under  seal  (Esp.  Ev.  297). 

*Proqf  under  Riens  in  Arrear]  This  plea,  by  itself,  admits 
[  *792  ]  the  tenancy,  as  stated  in  the  avowry  or  cognizance  (Hill  v. 
Wright,  2  Esp.  669  ;  Cossey  v.  Diggons,  2  B.  &  A.  546),  and 
puts  in  issue  the  fact  of  the  rent  being  in  arrear.  Some  slight  evidence 
of  the  arrears  must  be  gone  into  by  deft.,  and  he  should  serve  pit.  with 
a  notice  to  produce  all  receipts  for  rent,  &•;.  But  the  great  burden  of 
proving  the  rent  not  being  in  arrear  lies  on  the  pit.,  who  should,  by  deft.'s 
receipts,  or  otherwise,  prove  a  payment  of  all  rent  due  up  to  the  last  day  of 
payment  preceding  the  distress  (Hill  v.  Wright,  2  Esp.  669;  see  ante, 
"  PAYMENT,"  "  RECEIPT").  It  is  not  incumbent  on  the  deft,  to  prove  that 
the  exact  amount  of  the  rent  mentioned  in  his  avowry  was  due  ;  if  any  rent 
be  in  arrear,  it  will  suffice  (Forty  v.  Imber,  6  East,  434 ;  5  T.  R.  246) ;  as 
it  will  be  insufficient  for  pit.  to  show  that  part  only  of  the  rent  has  been  sat- 
isfied, for  deft,  will  bs  entitled  to  a  verdict,  if  it  appear  that  any  part  of  the 
rent  is  in  arrear  (Cobb  v.  Bryan,  3  B.  &  P.  348).  Under  this  plea,  the  pit. 
may  show  that  he  has  paid  rent  to  a  superior  landlord  under  a  threat  of  dis- 
tress, although  a  special  plea  is  usual  (Taylor  v.  Tunairn,  6  Taunt.  524  ;  4 
T.  R.  513  ;  Stubbs  v.  Parsons,  3  B.  &  A.  519).  The  payment  is  not  the 
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less  compulsory  because  the  ground  landlord  has  allowed  the  tenants  time  to 
to  pay  (Carter  v.  Carter,  5  Bing.  406).  And,  where  a  claim  of  interest  on 
a  mortgage,  charged  on  the  premises  demised,  was  paid  with  the  deft.'s  as- 
sent, the  pit.  might  plead  this  plea  (Dyer  v.  Bowley,  2  Bing.  94  ;  and  see 
Pope  v.  Biggs,  9  B.  &  C.  245) ;  qucere,  whether  payment  of  a  collateral  sum 
by  the  tenant,  which  was  stipulated  for  in  the  lease,  can  be  shown  on  this 
plea  (Davies  v.  Stacey,  12  Ad.  &  E.  506).  Where  the  pit.  pleaded  this 
plea  along  with  non  tenuit,  which  latter  was  found  for  him  :  held,  that  the 
other  issue  was  immaterial,  and  the  proper  course  was  to  discharge  the  jury 
from  finding  any  verdict  upon  it  (Cossey  v.  Diggons,  supra);  but  the  costs 
on  each  issue  are  now  divisible.  Under  an  avowry  for  double  rent,  under 
11  Geo.  II.  c.  19,  s.  18,  the  deft,  cannot  recover  any  single  rent  (Johnstone 
v.  Huddlestone,  4  B.  &  C.  938). 

Where  the  reservation  of  the  rent  requires  a  demand  to  be  made  before  a 
distress  can  be  made,  the  deft,  must  be  prepared  with  evidence  to  that  effect. 
There  are  many  cases  in  which  the  necessity  of  a  previous  demand  of  the 
rent  in  arrear  by  the  lessor  is  essential,  to  entitle  him  to  proceed  in  eject- 
ment (Hob.  208 ;  7  Rep.  28).  It  is,  therefore,  safer  to  make  a  demand 
whenever  it  is  mentioned  in  the  lease  (Esp.  Ev.  298).  And,  where  there  is 
a  penalty  for  non-payment  of  rent,  as  for  ploughing  of  old  meadows,  where 
the  rent  is  increased,  deft,  must  prove  a  demand  of  the  rent  and  penalty  (Ib. ; 
Hob.  133).  Where,  to  an  avowry  for  rent  due  upon  a  quarterly  holding, 
the  pit.  pleads  riens  in  arrear,  he  cannot  show  a  half-yearly  holding,  and  that 
no  rent  had  accrued,  though  one  of  the  quarters  had  elapsed  (Hill  v.  Wright, 
2  Esp.  669).  The  ratification  may  be  after  action  (Whitehead  v.  Taylor, 
10  Ad.  &E.  213). 

A  plantiff  cannot,  under  a  plea  of  riens  in  arrear  in  an  action  of  reple- 
vin, raise  the  question  as  to  whether  or  not  the  deft,  was  barred  by  the  3  & 
4  Will.  IV.  c.  27,  s.  3,  of  his  right  to  distrain  for  a  quit-rent  (Owen  v.  De 
Beauvour,  8  Law  T.  92,  Exch.). 

Traverse  of  being  Bailiff.']  Where  the  pit.  traverses  that  the  deft,  is 
bailiff,  the  deft,  must  prove  his  authority  to  make  the  distress  ;  but  a  recog- 
nition of  this  act  will  be  equivalent  to  command  (Trevillian  v.  Pine,  11 
Mod.  112;  1  Saund.  347  d,  n.).  One  joint-tenant  or  coparcener  has  an 
authority  in  law,  without  any  express  command  to  distrain  as  bailiff  to  his 
co-tenant  (Leigh  v.  Shepherd,  *2  B.  &  B.  466) ;  but  it  is  not 
clear  that  he  can  do  so  in  spite  of  the  express  dissent  of  his  co-ten-  [  *793  ] 
ants  (Ib.  ;  Robinson  v.  Hofman,  4  Bing.  565).  One  tenant  in 
common  cannot  receive  the  share  of  rent  due  to  his  co-tenant  after  notice  to 
the  pit.  not  to  pay  it  to  him  (Harrison  v.  Barnby,  5  T.  R.  246).  Where  deft, 
makes  cognizance  as  bailiff  of  an  executor,  for  rent  due  to  the  testator,  it  is 
enough  to  prove  a  distress  by  the  testator's  direction  made  after  his  death, 
and  before  probate,  but  subsequently  adopted  by  the  executor  (Whitehead  v. 
Taylor,  Ad.  &  E.  210).  If  his  appointment  be  by  a  corporation,  it  requires 
no  seal  (Smith  v.  Birmingham  Gas  Company,  1  Ad.  &  E.  526.) 

Evidence  on  Plea  of  Tender  of  Rent.]  A  tender  either  to  the  landlord  or 
to  his  bailiff,  who  makes  the  distress,  is  sufficient  (Smith  v.  Goodwin,  4  B. 
&  Ad.  413).  Although  it  has  been  held  in  damage  feasant  that  a  tender  of 
amends  to  a  mere  bailiff  is  not  good  (Pilkington'scase,  5  Rep.  76  ;  1  Brownl. 
173);  yet,  if  the  bailiff  be  the  avowant's  actual  receiver,  or  if  it  appear  from 
other  circumstances  that  he  is  his  agent  for  that  purpose,  such  tender  is  good 
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(Gilb.  Ropl.  89  ;  Browne  v.  Powell,  4  Ring.  230);  but  a  tender  to  the  bailiffs 
deputy  is  bad  (Pimm  v.  Grevill,  6  Ivsp.  1)5). 

A  tender  before  distress  makes  the  captain  unlawful,  after  distress  and 
before  impounding  the  detention  unlawful  (see  Carpenter's  case,  8  Rep.  146 
b;  Ladd  v.  Thomas,  12  Ad.  &  E.  117). 

A  plea  to  an  avowry  for  rent  of  a  tender  of  16/.  is  not  supported  by  evi- 
dence of  a  tender  of  15/.  16s.,  though  no  more  rent  be  due  than  the  sum 
proved  to  have  been  tendered  (John  v.  Jenkins,  1  C.  &  M.  227).  First 
plea  in  bar  to  an  avowry  for  rent  arrear,  tender  of  the  rent  claimed  in  the 
avowry;  2nd  plea,  non  tenuit:  held,  that  proof  of  the  tender  as  pleaded  did 
not  support  the  issue  on  non  tenuit  without  calling  in  aid  the  allegations  of 
the  first  plea,  which  cannot  be  done  (Knight  v.  M'Dowall,  4  Jur.  939). 

Evidence  on  Plea  of  Property  in  Pit.  or  a  Stranger.']  The  evidence  under 
this  will  depend  upon  the  circumstances  of  each  particular  case.  Non  cepit 
does  not  put  in  issue  the  plt.'s  property  (Dever  v.  Rawlings,  2  Moo.  &  R. 
5 14).  Under  it  the  pit.  may  prove  property  in  part  of  the  goods  (Com.  Dig. 
Pleader,  3  K,  12).  Where  the  deft,  in  replevin  pleads  property  in  a  third 
person,  A.  B.,  and  not  in  the  pit.,  to  which  pit.  replies  that  the  property  is 
not  in  A.  B.,  but  in  himself,  and  concludes  to  the  country,  the  deft,  is  entitled 
to  begin  (Colstone  v.  Hiscolbs,  1  Moo.  &  R.  301).  A  verdict  on  this  plea 
for  deft,  will  entitle  him  to  a  return  without  other  avowry. 

Proof  under  Avowry  for  Damage  Peasant.]  Deft,  may  avow  where  cattle 
are  found  trespassing  on  his  own  land,  or  on  a  common  to  which  he  has  a 
right.  The  points  of  evidence,  in  the  former  case,  depend  upon  the  state  of 
repair  in  which  the  fences  are,  and  on  whom  the  liability  to  repair  them 
depends.  As  to  the  liability  to  repair  fences,  he  who  has  the  back  of  the 
ditch  is  bound  to  keep  them  in  repair  (Esp.  Ev.  302).  The  pit.  should, 
therefore,  be  prepared  at  the  trial  to  show  from  whence  the  cattle  came  on 
the  deft.'s  land,  where  he  relies  on  deft.'s  fences  being  out  of  repair,  and  be 
prepared  to  show  that  they  were  lawfully  in  the  place  from  whence  they 
strayed,  and  were  not  trespassing  in  the  close  or  place  from  whence  they 
came  (Esp.  Ev.  303).  The  deft,  must  also  prove  that  he  was  in  possession 

of  the  land  where  the  distress  was  made,  and  that  the  cattle  were 
[  *794  ]  there  depasturing  when  taken  (Clement  v.  Miller,  3  Esp.  95);  *for, 

if  they  escape  out  of  the  deft.'s  grounds,  he  cannot  follow  them;  it 
must  also  be  proved  that  they  were  the  plt.'s ;  and  to  what  extent  he  was 
injured  (Esp.  302).  When  it  is  a  question  on  a  taking  under  a  claim  of 
right  of  common,  deft,  must  show  that  he  was  entitled  to  common  himself. 
As  to  proof  of  common,  &c.  (ante,  p.  800). 

AvowriesJ]  Avowry  that  pit.  held  the  land  as  tenant  to  the  avowant  under 
a  demise,  subject  to  certain  rents,  provisions,  &c. — that  is  to  say,  amongst 
other  things,  that  pit.  should  not  nor  would,  during  the  continuance  of  the 
tenancy,  sell  any  hay  produced. during  such  continuance  upon  the  demised 
premises,  under  the  penalty  of  2s.  Qd.  for  each  yard  of  the  hay  sold,  to  be 
recovered  by  distress  as  for  rent  in  arrear.  Plea,  won  tenuit.  Verdict  for 
deft.,  and  judgment  under  stat.  17  Car.  2,  c.  7.  On  a  writ  of  error,  the 
Court  of  Queen's  Bench  affirmed  the  judgment.  Semble,  that  on  a  writ  of 
error  to  the  Exchequer  Chamber,  after  verdict,  the  avowry  sufficiently  showed 
a  right  to  distrain  (Pollitt  v.  Forrest,  12  Jur.  560;  17  Law  J.  291,  Q.  B. 
Exch.  Chamb.  But  held,  that  the  sum  distrained  for  being,  as  deft,  had 
pleaded  it,  a  penalty,  not  a  rent-service,  the  judgment  given  under  stat.  17 
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Car.  2,  c.  7,  which  applied  to  distresses  for   rent  only,  was  erroneous 

Held,  also,  that  a  court  of  error  cannot  give  a  judgment  against  the  party 
suing  out  a  writ  of  error  after  reversing  an  erroneous  judgment  against  him; 
and,  therefore,  the  court  could  not  give  judgment  for  defendant  pro  retorno 
habendo  at  common  law,  but  must  simply  reverse  the  judgment  (Ib.). 

A  cognizance  in  replevin  acknowledged  the  taking  as  for  a  distress  for 
arrears  of  a  fee-farm  rent,  alleging  that  B.  was  seised  as  of  fee  and  right  of 
and  in  a  certain  fee-farm  rent  of  ll.  9s.  3r/.,  payable  for  and  in  respect  of, 
and  issuing  and  payable  out  of,  the  locus  in  quo.  Title  was  then  traced 
from  B.,  and  it  was  alleged  that  the  rent  had  baen  duly  answered  and  paid 
for  the  space  of  three  years  within  the  space  of  twenty  years  next  before  the 
first  day  of  the  session  of  Parliament,  beginning  and  holden  at  Westminster, 
the  23rd  day  of  January,  1727,  in  the  first  year  of  the  reign  of  the  late  King 
George  II.,  and  from  thence  continued,  by  several  prorogations,  to  the  2 1st 
January,  1731,  being  the  fourth  session  of  that  Parliament:  held,  sufficient 
after  verdict,  under  stat.  4  George  II.,  c.  28,  s.  5,  though  neither  the  origin 
nor  nature  of  the  fee-farm  was  further  shown  (Musgrave  v.  Emmerson,  10 
Q.  B.  326). 

Under  stat.  4  George  II.  c.  28,  s.  5,  it  is  sufficient  that  the  rent  has  been, 
paid  for  three  years  severally  within  the  twenty  years  before  the  first  day 
of  the  session  of  Parliament  mentioned  in  the  clause,  though  such  three  years 
be  not  consecutive  (Ib.). 

Avowry  that  King  Henry  VIII.,  being  seised  in  fee  of  the  shop,  in  which, 
&c.,  granted  it  by  letters  patent  to  E.  W.  in  tail  male,  at  an  annual  rent  of 
4/.  Us.  &d.  Averments  tracing  the  reversion  to  King  Charles  II.  That 
King  Charles  II.,  by  letters  patent,  professing  to  act  under  that  stat.  22  Car. 
II.,  c.  6,  s.  1,  conveyed  the  rent,  "  so  far  as  aforesaid  reserved,"  without  the 
reversion  in  the  shop,  to  trustees  and  their  heirs,  for  ever,  and  that  they  con- 
veyed it  to  defts.  and  their  successors  for  ever ;  whereupon  defts.  became 
seised  as  of  fee  in  the  rent.  That  the  rent  was  paid  for  three  years  before 
the  passing  of  stat.  4  Geo.  II.  c.  28,  respecting  rent-seek;  that  it  became  due 
and  in  arrear,  and  was  distrained  for  :  held,  first,  that  the  rent,  being  reserved 
upon  an  estate,  whereof  the  reversion  was  in  the  crown  at  the  time  of  the 
passing  of  stat.  22  Car.  II.  c.  6,  was  expressly  excepted  by  sect.  3,  and 
therefore  the  grant  of  it  by  the  crown  could  not  be  supported  under  that 
statute  (Vigers  v.  Dean  and  Chapter  of  St.  Paul's,  13  Jur.  256;  18  Law  J. 
Q.  B.  256).  Held,  secondly,  that  the  grant  could  not  be  taken  to  be  of  more 
than  the  crown  had,  viz.  the  rent  during  the  continuance  of  the  estate  tail; 
and,  therefore,  it  would  not  operate  as  a  rent-charge  on  the  failure  of  the 
estate  tail,  and  might  be  distrained  for  as  a  rent-seek,  under  stat.  4  Geo.  II. 
c.  28  (Ib.).  Held,  thirdly,  that  it  was  not  necessary  to  aver  the  continuance 
of  the  estate  tail  (Ib.).  Held,  fourthly,  that  the  grant  by  the  trustees,  not 
being  of  a  fee  in  the  rent,  was  not  within  the  Statutes  of  Mortmain  ^Ib.). 

A  plaintiff  in  replevin  may,  in  bar  to  an  avowry  for  rent,  plead  a  compul- 
sory payment  to  the  ground  landlord  or  other  incumbrancer  having  claims 
paramount  to  those  of  the  immediate  landlord  making  the  distress  (Jones  v. 
Morris,  18  Law  J.  477,  Exch.). 

Under  such  a  state  of  facts  the  proper  form  of  plea  is  riens  in  arrere,  con- 
cluding to  the  country  (Ib.). 

A  plea  setting  out  the  facts  specially  and  concluding  with  a  verification : 
held  to  be  bad  on  special  demurrer  (Ib,). 

Right  of  Common — Damage  Peasant.'}    Where  a  party  is  possessed,  as 
Vol.  II.,  Part  2.— 6 
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appurtenant  to  a  messuage,  of  the  solo  right  of  pasturage  for  sheep  on  a 
common  he  has  no  right  to  feed  there  the  sheep  of  others  taken  "  on  tack  ;" 
therefore;  on  issue  as  to  such  right  of  pasturage  in  the  pit.,  evidence  of  his 
having  depastured  there  unmolested  the  sheep  of  others,  taken  "on  tack/' 
though  admissible,  is  not  evidence  of  the  right,  as  it  tends  to  show  an  usurpa- 
tion only  (Jones  v.  Richards,  6  Ad.  &  E.  530). 

Where  the  deft,  avows  taking  cattle  damage  feasant,  and  he  has  pleaded 
that  the  locus  in  quo  is  his  freehold,  which  the  pit.  may  deny,  and  then  the 
evidence  will  be  similar  to  that  in  trespass,  q.  c.f.,  under  HLerum  tcnemcntum 
(see  that  title). 

Tender  of  Amends.]  Tender  of  amends  lefore  the  taking  of  the  distress 
makes  the  distress  unlawful,  and  trespass  lies  for  taking  the  cattle  (2  Inst. 
107).  But  tender  of  amends  after  the  distress,  and  before  impounding,  makes 
the  detainer  unlawful.  In  a  case  where  the  sheep  damage  feasant  bad  hern 
distrained  by  the  avowant,  and  having  been  placed  in  an  outhouse  about  200 
yards  from  the  place  where  they  were  taken,  the  plt.'s  son  applied  to  the 
avowant's  wife  for  the  sheep,  no  one  else  being  on  the  premises;  she  had 
before  transacted  business  with  her  relative,  as  to  impounding  the  same  sheep: 
upon  being  asked  what  amends  she  required,  she  said  235.  if  she  did  not  im- 
pound the  sheep;  25s.  if  she  took  them  to  the  public  pound  at  L. :  the  avowant 
contended  that  the  tender  came  too  late,  the  sheep  being  already  impounded; 
but  the  court  held  otherwise,  for  the  pound  which  will  exclude  the  tender, 
must  be  one  in  which  the  cattle  are  no  longer  in  the  custody  of  the  parly, 
but  in  that  of  the  law.  Hero  the  agent  of  the  distrainer  (for  the  wife  must 
be  so  considered)  admitted  that  the  sheep  were  destined  for  another  pound, 
and  consequently  the  tender  was  good.  The  stat.  21  Jac.  I.  c.  16,  s.  5,  by 
which  it  is  enacted,  that  in  all  actions  of  trespass,  q.  c./.,  wherein  the  defts. 
shall  disclaim  in  their  plea  to  make  any  title  or  claim  to  the  land  in  which 
the  trespass  is  by  the  declaration,  supposed  to  be  done,  and  the  trespass  be 
by  negligence  or  involuntary,  the  deft,  shall  be  admitted  to  plead  a  dis- 
claimer, and  that  the  trespass  was  by  negligence  or  involuntary,  and  a  tender 
or  offer  of  sufficient  amends  of  such  trespass  before  action  brought  is  con- 
fined to  actions  of  trespass,  and  does  not  extend  to  replevin  (Allen  v.  Bayley, 
Lut.  1596). 

Damages.]  The  damages  are  usually  confined  to  the  expenses  of  the 
replevin-bond,  unless  indeed  some  special  damage  be  alleged  and  proved. 
In  replevin  on  a  distress  for  a  poor-rate  under  43  Eliz.  c.  3,  the  triple  dam- 
ages given  to  the  deft,  by  sect.  19,  are  thrice  the  amount  of  the  damages 
found  by  the  jury  (Newman  v.  Barnard,  10  Bing.  274). 

Competency  of  Witnesses. 

The  sureties  in  the  replevin-bond  are  not  competent  witnesses  for  the  pit.; 
they  may,  however,  be  changed  to  make  them  so  (Bailey  v.  Bailey, 
[  *795  ]  1  Bing.  92).  *It  has  been  held,  that  the  declarations  of  a  person 
under  whom  the  deft,  makes  cognizance  are  not  admissible  in  evi- 
dence (Hart  v.  Horn,  2  Camp.  92),  as  they  would,  however,  if  produced  as 
witnesses  for  the  deft.,  be  incompetent ;  such  declaration  would  seem,  there- 
fore, upon  principle,  to  be  evidence  (Golding  v.  Nias,  5  Esp.  273).  But, 
where  the  deft,  has  made  cognizance  as  bailiff  to  any  one,  that  person,  as 
bailiff  to  whom  the  deft,  makes  cognizance,  cannot  be  a  witness,  for  the  deft, 
is  but  his  servant,  and  the  rent  to  be  recovered  by  the  distress  is  on  his 
account;  h?,  therefore,  is  interested,  and  cannot  be  called  (Ib.).  The  3  &  4 
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Will.  IV.  c.  42,  s.  26,  does  not  apply  to  cases  where  the  witness  is  quasi 
a  parly  as  the  person  whose  bailiff  makes  cognizance  (semlle,  arg.  King  v. 
Baker,  2  Ad.  &  E.  338).  Where,  in  an  avowry,  it  was  stated  that  pit.  and 
J.  B.  held  the  locus  in  quo,  as  tenant  to  the  deft.,  at  a  money  rent,  and 
because  it  was  in  arrear  deft,  distrained,  and  some  evidence  was  given  by 
the  deft,  that  the  pit.  and  J.  B.  were  in  possession  of  the  premises;  that  a 
lease  had  been  executed  to  them  by  the  deft.'s  ancestor,  which  pit.  and  J.  B. 
had  paid  for,  but  which  they  had  refused  to  execute ;  but  it  was  not  proved 
that  J.  B.  was  connected  with  the  pit.  as  to  the  premises  in  question,  so  as 
to  be  jointly  liable  for  rent,  nor  was  it  shown  that  the  goods  distrained  were 
the  joint  property  of  the  pit.  and  J.  B.,  the  pit.  tendered  J.  B.  as  a  witness, 
who  was  rejected,  without  being  examined  on  the  voirdire,&8  to  his  liability 
to  the  rent:  it  was  held,  that  he  was  not  an  incompetent  witness  until  that 
fact  was  established,  and  that  he  had  been  improperly  rejected  (Bunter  v. 
Warre,  1  B.  &  C.  689). 

In  replevin  by  an  under-tenant  against  the  superior  landlord  who  distrains 
as  bailiff  of  the  mesne  tenant,  the  latter  is  not  a  competent  witness  to  prove 
the  amount  of  rent  due  from  the  under-tenant  (Upton  v.  Curtis,  1  Bing  210). 
Lord  Den  man,  C.  J.,  says,  in  commenting  upon  this  case,  in  King  v.  Baker, 
supra,  "  There  is  reason  to  suppose  the  facts  are  not  reported  with  perfect 
accuracy ;  the  court  only  held  that  an  intermediate  tenant,  under  whom 
cognizance  had  been  made  (the  distress  being  taken  by  the  landlord),  was 
not  admissible  to  prove  the  amount  of  the  sub-tenant's  rent :  this  may  have 
been  because  he  had  an  interest  in  reducing  his  own  rent  by  raising  that  of 
his  tenant"  (see  Spargo  v.  Brown,  4  Man.  &  Ry.  640).  Sureties  in  a 
replevin-bond  are  at  common  law  incompetent  witnesses  for  the  pit.  (Bailey 
v.  Bailey,  1  Bing.  92).  The  deft,  made  cognizance — first,  under  a  demise 
by  A.  to  B. ;  secondly,  under  a  demise  from  B.  to  the  pit.  Plea,  non  tenuit. 
At  the  trial,  the  deft,  abandoned  the  cognizance  under  the  demise  from  B.  to 
the  pit. :  held,  that  he  might  call  B.  as  a  witness,  for  having  abandoned  the 
issue,  it  was  equivalent  to  a  consent  that  a  verdict  should  be  found  against 
him  (King  v.  Baker,  2  Ad.  &  E.  338). 

The  6  &  7  Viet.  c.  85,  does  not  render  competent  the  landlord  or  other 
person  in  whose  right  the  deft,  makes  cognizance. 

Witnesses.']  The  deft.'s  in  replevin  made  cognizance,  first,  under  a 
demise  from  G.  to  the  pit. ;  secondly,  under  a  demise  from  G.  to  L. ;  and, 
thirdly,  under  a  demise  from  L.  to  the  pit. :  held,  that  the  defts.  could  not 
call  L.  as  a  witness  to  support  the  first  and  second  cognizances,  without 
first  abandoning  the  third  (Walker  v.  Giles,  13  Jur.  588 ;  18  Law  J.  323, 
C.  P.). 
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Form  of  Remedy  on,  and  Pleadings  as  to. 

By  13  Edw.  I.  c.  2  (Westminster  2),  the  sheriff  is  to  take  j,l» -d^-;  as  well 
for  pursuing  the  suit  as  for  the  return  of  the  heaMs,  if  return  he  a\\;ndcd  ; 
and  by  1  &  2  Ph.  &  M.,  he  is  to  appoint  deputies  to  make  replevins.  I>y  11 
Geo.  II.  c.  19,  s.  23,  to  prevent  vexatious  replevins  of  distresses  taken  for  rent, 
all  sheriffs  and  other  officers  having  authority  to  grant  replevins  may  ami  shall, 
in  every  replevin  of  a  distress  for  rent,  take,  in  their  own  names,  from  ihe  pit., 
and  two  responsible  persons  as  sureties,  a  bond  in  double  the  value  ol  the  goo^i 
distrained  (such  value  to  be  ascertained  by  the  oath  of  one  or  more  c 
witness  or  witnesses,  not  interested  in  the  goods  or  distress ;  which  oath  the  per- 
son granting  such  replevin  is  authorized  and  required  to  administer),  and  con- 
ditioned for  prosecuting  the  suit  with  effect  and  without  delay,  and  for  duly 
returning  the  goods  distrained  in  case  a  return  shall  be  awarded  before  any  deli- 
verance is  made  of  the  distress.  And  the  sheriff,  or  officer  having  authority  to 
grant  replevins,  taking  any  replevin-bond,  shall,  at  the  request  and  cost  of  tho 
avowant  or  person  making  cognizance,  assign  such  bond  to  the  avowant  or 
person  making  such  cognizance,  by  indorsing  the  same  and  attesting  it  under 
his  hand  and  seal,  in  the  presence  of  two  or  more  credible  witnesses  ;  which 
may  be  done  without  any  stamp,  provided  the  assignment  so  indorsed  be  duly 
stamped  before  any  action  brought  thereupon  (but  see  5  Geo.  IV.  c.  41). 
And  if  the  bond  so  taken  and  assigned  be  forfeited,  the  avowant  or  person 
making  cognizance  may  bring  an  action,  and  recover  thereupon  in  his  own 
name;  and  the  court  where  such  action  shall  be  brought  may,  by  a  rule  of 
the  same  court,  give  such  relief  to  the  parties  upon  such  bond  as  may  be 
agreeable  to  justice  and  reason;  and  such  rule  shall  have  the  nature  and 
effect  of  a  defeasance  to  such  bond. 

Where  the  bond  was  taken  in  a  penalty  greater  than  the  amount  of  goods 
distrained,  see  Miers  v.  Lock  wood,  9  Dovvl.  P.  C.  975. 

The  form  of  remedy  by  action  on  a  replevin-bond  is  in  debt,  see  11  Geo. 
II.  e.  19;  and  the  assignees  may  declare  against  one  of  the  sureties  in  the 
detinet  only  (Wilson  v.  Hobday,  4  M.  &  S.  120). 

A  deft,  in  replevin  is  entitled  to  an  assignment  of  the  bond,  if  the  pit.  in 
replevin  do  not  appear  in  the  county  court  and  prosecute  according  to  the 
-condition  (Bias  v.  Freeman,  5  T.  R.  195) ;  but  he  is  not  entitled  to  an  assign- 
ment of  it,  if  he  himself  have  not  then  appeared  to  the  summons;  and  if  he 
obtain  an  assignment  and  bring  an  action,  the  court  will  stay  the  proceedings 
on  affidavit  that  a  writ  of  re.  fa.  lo.  has  been  sued  out,  without  payment  of 
costs  by  the  deft.,  which  will  be  ordered  to  abide  the  event  of  the  proceed- 
ings on  the  re.  fa.  lo.  (Seal  v.  Phillips,  3  Pri.  17).  A  rent-charge  is  within 
the  meaning  of  the  act ;  therefore,  on  a  distress  for  such  rent,  the  sheriff 
may  take  and  assign  a  bond,  as  in  a  replevin  for  any  other  kind  of  rent 
(Short  v.  Hubbard,  2  Bing.  349;  contra,  Bulpit  v.  Cla"rk,  1  N.  R.  56).  A 
bond  so  taken,  conditioned  for  appearance  at  the  next  county  court,  prose- 
cuting the  plaint  with  effect,  making  a  return  if  adjudged,  and 
[  *797  ]  *indemnifying  the  sheriff  from  all  charges  and  damages  by  reason 
of  the  replevin,  is  authorized  by  the  act  (Short  v.  Hubbard,  supra}. 

The  deft,  in  replevin  may  sue  on  the  bond  as  assignee  of  the  sheriff 
in  the  superior  courts,  although  the  replevin  be  not  removed  out  of  the 
county  court  (Dias  v.  Freeman,  supra  ;  see  Brackenbury  v.  Pell,  12  East, 
585). 

The  action  may  be  brought  by  the  sheriff  or  by  his  assignee,  under  the 
11  Geo.  II.  c.  19,  s.  22,  which  allows  the  bond  to  be  assigned  to  the  avow- 
ant, or  to  the  person  making  cognizance,  or  to  both  of  them  jointly  (Page  v. 
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Earner,  1  B.  &  P.  381,  n. ;  Phillips  v.  Price,  3  M.  &  S.  180 ;  2  Selw.  N. 
P.  1 1  90  ;  see  ante,  "  BAIL  BOND"). 

Any  officer  who  has  power  to  grant  replevins  may  assign  the  bond 
(Thompson  v.  Farden,  1  Man.  &  G.  535).  So,  one  of  the  sheriffs  of  Lon- 
don may  take,  and  assign  it  in  his  own  name  only  (Ib.). 

The  action  may  be  brought  in  any  one  of  the  courts  at  Westminster  (2 
Selw.  267;  ante,  Vol.  I.,  p.  306).  The  assignee  of  a  replevin-bond  is  not 
bound  to  sue  in  the  court  into  which  the  plaint  has  been  removed  (Nelson 
v.  Hartley,  7  Dowl.  461 ;  contra,  Bias  v.  Freeman,  supra). 

Since  the  passing  of  9  &  10  Viet.  c.  95,  a  replevin  bond  conditioned  for 
the  obligor  to  appear  at  the  next  Sheriff's  Court  (that  not  being  a  court 
holden  under  that  act),  and  then  and  there  to  prosecute  his  suit  with  effect, 
is  insufficient  (Edmonds  v.  Challis,  13  Jur.  389  ;  18  Law  J.,  164,  C.  P.). 

The  pits.,  at  the  trial,  having  given  notice  to  the  defts.  to  produce  the 
original  bond,  and  the  latter  having  declined  to  do  so,  produced  and  proved 
a  copy,  which  was  about  to  be  read,  when  the  defts.  produced  the  original, 
and  contended  for  its  being  read  and  proved  by  the  attesting  witness:  held, 
that  the  defts.  were  too  late  in  producing  the  original,  and  that  the  pits,  were 
entitled  to  give  in  evidence  the  copy  (Ib.):  held,  also  (the  action  being 
against  the  sheriff  for  taking  an  insufficient  replevin-bond),  that  the  plain- 
tiffs were  entitled  to  the  whole  amount  of  the  rent  distrained  for  damages 
(Ib.). 

The  declaration  averred  that  the1  Sheriff's  Court  had  not,  at  the  time  of  the 
taking  of  the  bond,  any  jurisdiction  to  hear  or  determine  any  action  of  re- 
plevin :  held,  on  motion  to  arrest  the  judgment,  that  in  substance  it  amounted 
to  an  allegation  of  a  want  of  jurisdiction  at  the  time  of  the  plaint  to  the 
sheriff  (Ik). 

In  an  action  against  the  sheriff  for  taking  insufficient  sureties  to  a  replevin- 
bond,  under  stat.  11  Geo.  2,  c.  19,  s.  23  :  held,  on  motion  for  a  new  trial 
after  verdict  for  the  ph.,  1,  that,  the  execution  of  the  bond  was  sufficiently 
proved  without  calling  any  attesting  witness,  the  assignment  being  in  evi- 
dence vPlumcr  v.  Brisco,  11  Q.  B.  46):  held,  2,  that  the  declaration  and 
acts  of  the  replevin  clerk,  at  the  time  of  his  taking  the.  bond,  were  evidence 
against  the  sheriff,  though  there  was  no  proof  execept  from  those  declara- 
tions and  acts  that  the  person  was  replevin  clerk  at  the  time  (Ib.):  held,  3, 
that  a  fi.  fa,  executed  in  action  for  use  and  occupation,  brought  by  the 
now  pit.  against  the  pit.  in  replevin,  to  recover  the  rent  which  had  been  dis- 
trained for,  was  evidence  in  an  action  against  the  sheriff  to  show  that  such 
execution  having  been  unproductive,  the  pit.  had  failed  to  obtain  satisfaction  of 
the  rent  after  the  taking  of  the  bond,  though  the  pit.  in  replevin  was  no  party 
to  the  present  action  (Ib.):  held,  4,  that  no  objection  arose  from  the  pit.  in 
replevin  having  omitted  to  levy  his  plaint  to  the  next  county  court  but  two 
after  ho  had  replevied,  though  his  declaration  averred  that  he  had  levied  his 
plaint,  to  wit,  at  the  next  county  court,  and  issue  was  taken  on  the  aver- 
ment (Ib.) :  held,  5,  that  the  pit.  having  brought  actions  against  the  sureties 
without  notice  to  the  sheriff,  which  actions  had  proved  unproductive,  might 
recover  the  costs  from  the  sheriff,  their  amount  not  exceeding,  with  the  other 
damages  proved,  the  penalty  of  the  bond  (Ib.)  :  held,  6,  the  judge  having 
left  it  to  the  jury  to  say  whether  the  deft,  had  used  due  care  and  exercised 
reasonable  discretion  in  inquiring  into  the  sufficiency  of  the  sureties,  that  the 
question  was  for  them,  and  was  properly  left  (Ib.). 

On  motion  in  arrest  of  judgment,  held,  lastly,  that  the  declaration  was 
good,  though  it  only  alleged  that  the  sureties  wore  insufficient,  making  no 
such  averment  as  to  the  pit.  in  replevin,  who  also  was  party  to  the  bond : 
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and  although  it  did  not  allege  want  of  reasonable  care  on  the  part  of  the 
deft.,  but  merely  stated  as  breach  the  insufficiency  of  the  sureties  (Ib.). 

In  debt  on  a  replevin  bond,  the  declaration  set  out  the  proceedings  in  the 
court  below,  the  removal  of  the  plaint  by  re.  fa.  lo.  to  the  superior  court, 
and  the  proceedings  there;  and  assigned  thfe  breach  in  these  words: — "That 
the  pit.  below  did  not  prosecute  his  aforesaid  suit  in  the  Exchequer  without 
delay;  but,  on  the  contrary,  delayed  the  prosecution  of  the  said  aciion  for  a 
long  and  unreasonable  time,  and  until  the  said  pit.  below,  long  alter  a  rea- 
sonable time  had  elapsed  for  the  trial  and  determination  of  the  said  action, 
to  wit,  on,  &c.,  died  before  issued  joined  in  the  said  action,  whereby,"  &c. 
This  breach  was  traversed  modo  et  forma  :  held,  that  fhe  plaintiff  was  not 
confined  to  proof  of  delay  after  the  delivery  of  the  declaration  in  the  action 
in  the  Exchequer,  but  might  show  any  delay  within  the  terms  of  the  bond 
Gent  v.  Cutts,  12  Jur.  113;  17  Law  J.  55,  Q.  B.) :  held,  also,  that  the  re- 
plevin bond  is  forfeited  by  any  unreasonable  delay  in  the  proceedings  after 
it  is  given,  and  that  the  forfeiture  is  not  confined  to  delay  beyond  the  usual 
period  of  each  step  in  the  superior  courts  (Ib.). 

In  replevin  the  pit.  had  given  a  bond,  under  sect.  121  of  fhe  stat.  9  &  10 
Viet.  c.  95  (the  Local  Courts  Act),  to  prosecute  his  suit  with  effect  and 
without  delay,  and  prove  that  the  title,  to  corporeal  properly  was  in  question: 
held,  that  he  was  not  entitled  to  obtain  a  certificate  from  the  judge  at  'tdsi 
pritts  that  he  had  done  so,  if  he  did  not  succeed  in  the  cause;  and  that,  not 
having  done  so,  he  had  not  prosecuted  his  suit  with  effect  (Tunnicliffe  v. 
Wilmot,  2  C.  &  K.  626,  Patteson). 

A  declaration  on  a  replevin  bond  for  not  prosecuting  a  writ  with  effect, 
according  to  the  condition,  stated  (after  setting  out  the  bond),  that  the  pit. 
made  his  plaint  at  the  Whitechapel  County  Court,  and  that  it  was  adjudged 
by  the  said  Court  that  pit.  should  take  nothing  by  his  said  plaint.  Plea,  nul 
tiel  record.  Replication,  there  is  such  a  record.  The  order  made  in  the 
minute  book  of  the  county  court  was  struck  out  "for  want  of  jurisdiction,  a 
disputed  title  having  been  sworn  to:"  held,  that  the  above  entry  did  not 
support  the  allegation  in  the  declaration  of  a  judgment  against  pit.  in  the 
county  court,  and  that  deft,  was  entitled  to  judgment  (Tubby  v.  Stanhope, 
12  Jur.  357  ;  17  Law  J.  190,  C.  P. ;  5  C.  B  790). 

Avowry  stated  that  pit  was  an  inhabitant  and  resident  wi;hin  a  manor, 
which  had  an  immemorial  court-leet,  to  which  he  owed  suit  and  service; 
that  the  jury  of  the  court  was  sworn,  according  to  the  immemorial  custom  of 
the  manor,  to  examine  weights  and  measures  within  the  manor;  that  they 
proceeded  to  do  so;  but  pit.,  while  they  were  so  proceeding,  "  knowingly 
and  unlawfully  obstructed  the  said  jurors  in  such  examination  ,"  that  the 
obstruction  was  presented,  and  pit.  amerced,  and  deli  ndaut  as  b-iiliff,  in 
execution  of  a  vvarran',  &c.,  to  collect  the  amercement,  took  plt.'s  goods  as  a 
distress.  On  special  demurrer:  held  that  the  nature  of  the  acl  o!  obstruc- 
tion ought  to  have  been  more  specific-ally  stated,  and  the  avowry  was  there- 
fore bad,  as  the  presentment  was  not  a  sufficient  answer  in  an  action  of 
replevin,  without  a  dis'inct  averment  that  the  fact  presented  took  place  (Frost 
v.  Lloyd,  9  Q.  B.  130). 

Declaration.']  The  vonue  is  transitory.  The  action  should  be  in  the 
name  of  the  avownnt,  or  person  making  cognizance  (Page  v.  Knight,  1  B. 
&  B.  378).  The  declaration  sets  ou;  concisely  all  the  proceedings  in  the 
replevin,  and  the-  failure  in  fulfilling  the  condition  of  the  bond.  A  material 
variance  from  the  substance  of  the  statement  would  be  faial.  It  is  usual 
to  commence  stating  the  distress  made;  the  day  stated  as  to  when  such  dis- 
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tress  made  is  immaterial.  If  the  distress  were  made  by  the  pit.  as  bailiff  of 
another  person,  it  is  usual  to  say,  as  bailiff  of  A.  B.,  and  by  his  command 
distrained,  &c.  (Bias  v.  Freeman,  5  T.  R.  195) ;  but  it  is  sufficient  to  allege 
that  A.  and  B.  distrained  for  rent  due  to  A.,  without  averring  that  B.  was 
bailiff  (Phillips  v.  Price,  3  M.  &  S.  18<»)-  The  goods  distrained  should  not 
be  set  forth  (Ib. ;  3  Taunt.  81).  A  variance  in  setting  out  the  condition 
would  be  fatal  (Ib. ;  1  Bing.  6;  7  Moo.  231),  unless  amended  by  9  Geo. 
IV.  c.  15,  or  3  &  4  Will.  IV.  c.  42,  s.  23.  The  proper  form  of  the  condi- 
tion is  for  the  deft,  to  appear  at  the  then  next  county  court,  and  prose- 
cute his  suit  with  effect  and  without  delay  (Jackson  v.  Hanson,  8  M.  &  W. 
487).. 

Although  the  bond  was  executed  by  one  of  the  sureties  only,  it  is  still 
available  by  the  sheriff  against  such  surety  (Austen  v.  Howard,  7  Taunt. 
28;  1  Moo.  68),  each  surety  may  be  liable-  to  the  penalty  of  the  bond  and 
costs  of  the  action  against  himself  (Hefford  v.  Alger,  1  Taunt.  218).  They 
are  only  liable  for  the  value  of  the  goods  seized  and  costs,  and  if  that  value 
exceed  the  amount  of  the  rent  due,  they  will  only  be  liable  for  the  rent ,  Hunt 
v.  Round,  2  Dowl.  558),  and  a  rule  to  stay  proceedings  upon  payment  of 
either,  will  be  made  absolute  (Ib.).  They  are  liable  only  for  the  rent  due 
at  the  time  of  the  distress  and  costs,  and  they  are  entitled  to  relief,  when 
these  are  paid  (Ward  v.  Henley,  1  Y.  &  J.  285;  see  Tidd,  Pr.  9th  ed. 
1078). 

Where  the  declaration  stated  that  the  bond  was  given  to  one  of  the 
sheriffs  of  London,  and  assigned  by  him  to  the  pit.:  held,  bad,  on  demurrer, 
nothing  appearing  to  show  that  one  sheriff  might  not  grant  replevin  that  the 
bond  and  assignment  were  good  (Thompson  v.  Farden,  supra.) 

A  misdescription  in  ihe  name  of  the  suitors  of  the  county  court,  before 
whom  the  plaint  was  levied,  would   not,  it  seems  be  material  (Draper  v. 
Garrett,  2  B.  &  C.  2).     It  is  no  variance  to  state  a  *removal  of 
the  suit  by  re.  fa.  lo.  out  of  the  court  of  C.  D.,  who  was  then  she-  [  *798  ] 
riff,  when  in  fact  he  was  not  then  sheriff  (5  B.  &  C.  284 ;  7  D.  & 
R.  709).     It  does  seem  necessary  to  state  the  avowry  or  cognizance  in  the 
declaration  (Dias  v.  Freeman,  5  T.  R.  195;  2  Ch.  PI.  327).    The  condition 
and  breach  must  be  set  forth  (1  Ch.  PI.  383).    The  declaration  is  not  double 
because  the  deft,  alleges  that  the  deft,  did  not  prosecute  his  suit  with  effect, 
and   haih  not  made  a  return  (Phillips  v.  Price,  3  M.  &  S.  180;  5  B.  &  C. 
284;  7  D.  &  R.  709 ;  2  B.  &  B.  107;  4  M.  &  S.  606).     Both  parts  of 
the  condition  need  not  be  negatived  (Ib.). 

The  condition  is  good  where  it  is  simply  to  prosecute  the  action  with 
effect,  without  saying  "without  delay"  (Dunbar  v.  Hume,  10  Pri.  54).  It  is 
a  sufficient  breach  that  the  pit.  in  replevin  did  not  use  due  diligence  in  the 
prosecution  of  the  suit  (Harrison  v.  Wardle,  2  B.  &  Ad.  146). 

The  judgment  should  be  carefully  examined  with  the  declaration.  Though 
the  breach  of  the  condition  be  not  formally  assigned,  pit.  will  still  be  entitled 
to  recover,  if  a  sufficient  breach  otherwise  appear  (Perreau  v.  Bevan,  5  B. 
&  C.  284). 

Where  the  condition  is  to  prosecute  the  suit  with  effect  and  without  delay , 
a  breach  in  these  words  would  suffice,  and  proof  of  two  years'  delay  would 
suffice,  without  proving  a  judgment  of  non  pros.  (Oxford  v.  Perrett,  4  Bing. 
586  ;  Harrison  v.  Wardle,  5  B.  &  A.  146).  It  is  no  breach  that  the  plaint 
was  removed,  and  that  after  the  removal  the  suit  abaied  by  the  death  of  the 
pit.  (Morris  v.  Matthews,  1  Gal.  &  Dav.  677).  Where  the  breach  assigned 
was  that  the  deft,  did  not  appear  at  the  next  county  court,  and  then  and 
there  prosecute  his  suit  with  effect:  held,  that  the  breach  was  not  well 


798 


REPLEVIN  BOND,  ACTION  ON. 

i 


assigned,  it  being  consistent  therewith  that  the  suit  might  have  hern  begun  at 
the  next  county  court,  and  be  still  pending  (Jackson  v.  Hanson,  8  M.  &  W. 
477).  Scmble,  the  words  "  then  and  there,"  usually  inserted  in  replevin- 
bonds,  are  not  proper  (Ib.). 

Where  the  pits.,  assignees  of  the  sheriff,  declared  that  at  the  city  of  C. 
and  within  the  jurisdiction  of  the  mayor  of  the  city,  they  distrained  the 
goods  of  W.  II.  ibr  rent,  and  that  W.  H.  at  the  said  city  made  his  plaint  to 
the  mayor,  &c.,  and  prayed  deliverance,  &c.,  whereupon  the  mayor  took 
from  him,  and  the  deft,  and  another  person  a  bond,  which  they  all  three 
executed,  conditioned  for  W.  H.  appearing  before  the  mayoi  «»r  his  deputy 
at  the  next  court  of  record  of  the  city,  and  then  prosecuting  his  suit,  &c., 
and  therefore,  the  mayor  replevied,  &c. :  held,  that  it  was  not  ground  of 
special  demurrer  that  the  declaration  did  not  show  a  custom  for  the  mayor 
to  grant  replevin  and  take  bond,  and  did  not  show  that  the  plaint  was  made 
in  court  (Wilson  v.  Hobday,  4  M.  &  S.  120). 

Picas.]  All  defences  should  be  pleaded  specially  (ante,  Vol.  I.  "BOND"). 
Deft,  is  at  liberty  to  deny  any  material  averment  in  the  declaration.  The 
deft,  may  plead  that  the  bond  was  taken  by  a  person  not  duly  deputed  by 
the  sheriff  (see  a  form,  1  Ch.  PI.  by  Pearson,  464;  and  see  Faulkner  v. 
Johnson,  11  M.  &  W.  581). 

In  an  action  by  the  assignee  of  a  replevin  bond  the  deft,  pleaded  that  the 
bond  was  obtained  from  him  in  the  name  of  the  sheriff  by  T.  II.,  under 
colour  and  pretence  that  he  was  a  deputy  of  the  sheriff  Ibr  taking  replevins, 
whereas  he  had  no  deputation  or  authority  from  the  sheriff  a-l-sque  hoc,  that 
the  sheriff  took  the  bond  on  which  issue  was  joined.  Held,  that  the  only 
matter  in  issue  was,  whether  the  sheriff  took  the  bond,  and  that  evidence  of 
T.  H.'s  acting  as  the  deputy  of  the  sheriff,  was  sufficient  prima  facie  evi- 
dence of  his  appointment,  and  cast  on  the  deft,  the  onus  of  proving 
[  *799  ]  his  now  *appointment  (Faulkner  v.  Johnson,  11  M.  &  W.  583)  ; 
see  1  &  2  Phil.  &  Mary,  c.  12,  s.  3  (Griffiths  v.  Stephens,  1  Ch. 
Rep.  196). 

The  deft,  may  plead  that  the  action  was  commenced  before  breach  (Anon. 
5  Taunt.  776).  It  is  no  plea,  that  although  the  bond  purported  to  be  en- 
tered into  by  two  sureties  it  was  only  executed  by  the  deft.  (Austen  v.  How- 
ard, 7  Taunt.  281). 

That  before  judgment  obtained,  all  matters  in  difference  between  the  pit. 
and  S.  were  referred  to  arbitration,  pending  which  the  proceedings  were 
stayed,  is  bad,  since  the  reference  is  as  much  for  the  benefit  of  the  sureties 
as  for  the  principal  ;  and  therefore  no  prejudice  could  arise  to  them  from  the 
delay  (Moore  v.  Bowmaker,  supra).  But  when  the  pit.  and  deft,  in  replevin 
referred  the  cause  to  an  arbitrator,  and  agreed  without  the  privity  of  the  re- 
plevin bond  sureties,  that  the  bond  should  stand  as  a  security  for  the  per- 
formance of  the  award  :  held,  that  the  sureties  were  discharged  (Archer  v. 
Hall,  4  Bing.  464;  and  see  Ireland  (Bank  of)  v.  Bereslbrd,  6  Dowl.  23s); 
nor  is  it  a  good  plea  that  the  arbitrator,  without  the  knowledge  of  the  sureties, 
enlarged  the  time  for  making  the  award  (Aldridge  v.  Harper,  10  Bing.  118). 

He  may  plead  that  there  was  fraud  in  the  judgment  in  the  replevin-suit 
(Moore  v.  Bowmaker,  2  Marsh.  392;  7  Taunt.  97;  6  Moo.  495);  nun- 
quam  indehitatus  would  be  bad  on  demurrer ;  so,  if  the  declaration  show  a 
judgment  in  the  replevin-suit,  he  may  plead  mil  tiel  record.  Under  non  est 
factum,  or  any  other  plea,  he  may  show,  at  the  trial,  that  the  action  against 
him  was  commenced  too  soon,  as  before  the  condition  was  broken  (5  Taunt. 
776) ;  or  that  the  bond  was  not  assignable  (see  Wats.  Shff.).  If  the  bond  be 
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conditioned  to  prosecute  without  delay,  and  no  judgment  against  the  princi- 
palis  shown,  he  may  plead  a  prosecution  of  the  replevin  suit  without  delay 
(Harrison  v.  Wardle,  5  B.  &  Ad.  148).  Plea,  that  suit  abated  by  death  of 
pit.  in  replevin  (see  Morris  v.  Matthews,  2  Q.  B.  295).  The  deft,  (a  surety) 
would  not  be  discharged  by  a  writ  of  inquiry  under  the  17  Car.  2,  c.  19,  s. 
28,  and  a  judgment  thereon ;  and  the  same  could  not  consequently  be 
pleaded  (5  B.  &  C.  284;  and  see  4  Moo.  618;  Tumor  v.  Turner,  2  B.  & 
B.  107). 

If  the  pit.  in  replevin  be  nonsuited  for  want  of  a  plea  in  bar  the  avowant 
may  sue  the  sureties  on  the  bond,  and  need  not  execute  a  writ  of  inquiry  for 
his  damages  (Waterman  v.  Yea,  2  Wils.  41).  He  is  not  bound  to  have  his 
damages  assessed  by  a  jury  under  17  Car.  2,  c.  7,  or  to  take  the  earliest 
opportunity  to  prosecute  his  suit  de  retorno  habendo,  but  may  again  distrain 
the  same  goods  for  rent  subsequently  due  previously  to  executing  this  suit 
without  waiving  his  action  against  the  sureties  on  the  bond  (Hefford  v.  Al- 
ger,  1  Taunt.  218).  Who  will  be  answerable  to  the  avowant,  notwithstand- 
ing he  has  proceeded  under  the  statute  to  obtain  a  judgment,  under  a  writ  of 
inquiry,  to  recover  the  arrearages  of  rent  and  costs  (Tumor  v.  Turner,  2 
B.  &  B.  107).  Where  the  pit.  in  replevin,  after  removing  the  plaint  into 
Common  Pleas,  became  nonsuited  :  held,  that  the  condition  of  the  bond  was 
thereby  broken,  and  that  the  avowant  had  his  election  to  proceed  by  a  writ 
de  retorno  habendo,  or  to  proceed  under  the  statute.  Therefore,  to  a  decla- 
ration against  one  of  the  sureties  on  the  bond,  averring  that  the  pit.  in  re- 
plevin did  not  prosecute  his  suit  with  effect,  a  plea  that  the  writ  of  inquiry 
and  judgment  to  recover  the  arrears  of  rent" found  under  the  statute  is  no  bar 
to  an  action  on  the  bond,  and  is  bad  on  general  demurrer,  for  not  showing 
that  any  execution  had  issued  on  the  judgment,  or  that  the  sum  recovered 
had  been  levied  and  paid  to  the  avowant  before  action  brought  (Ib.). 

Nor  could  deft,  plead  that  no  writ  de  retorno  habendo  was  issued 
*(5  B.  &  C.  284;  7  D.  R.  709);  nor  can  the  surety  plead  that    [*800] 
time  was  given  to  the  principal  (6  Taunt.  379;  2  Marsh.  392). 
Payment  of  rent  due  at  the  time  of  distress,  and  of  the  costs,  may  be  pleaded 
(Ward  v.  Henley,  1  Y.  &  J.  285).     As  to  when  the  court  will  relieve  the 
bail  (see  Tidd,  Pr.  9th  ed.  296,  528). 

Where  the  bond  was  conditioned  for  the  deft,  to  prosecute  his  suit  below 
with  effect,  and  declaration  alleged  as  a  breach  that  he  did  not  prosecute  it 
according  to  the  tenor  arid  effect  of  the  condition,  and  therein  failed  and 
made  default.  Il  is  a  good  defence  to  plead,  that  the  deft,  did  not  appear  at 
the  next  county  court,  and  there  prosecute  his  suit  which  he  had  then  com- 
menced against  the  now  ph.,  arid  which  suit  was  still  pending  and  undeter- 
mined, and  such  plea  is  not  avoided  by  replying  that  the  deft,  did  not  prose- 
cute his  suit  as  in  the  plea  mentioned,  but  wholly  abandoned  the  same,  and 
that  the  said  suit  is  not  still  pending  without  showing  how  it  was  determined, 
and  ceased  to  depend  (Brackenbury  v.  Pill,  12  East,  585).  It  seems  that 
the  assignees  of  a  replevin  bond  are  not  estopped  from  replying  a  fact  con- 
trary to  the  sheriff's  return  to  the  re.fa.lo.  (Harrison  v.  Wardle,  5  B.  & 
Ad.  146). 

When  the  declaration  assigned,  as  a  breach,  that  the  distrainee  did  not  ap. 
pear  at  the  next  county  court,  and  the  deft,  pleaded,  that  the  distrainors  en- 
tered their  appearance  at  such  county  court  without  stating  that  the  dis- 
trainee was  thereby  discharged  from  appearing,  according  to  the  practice  of 
the  county  court,  is  bad  (Ryder  v.  Edwards,  3  Man.  &  G.  202). 
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Precedents  (Sec  2  Ch.  PI.  325 ;  Ch.  jun.  by  Pearson,  436). 

Sec  other  forms  in  debt  on  replevin-bond,  where  pit.  obtained  judgment  in  the  conn! 
court,  2  Ch.  PI.  32'J  ;  where  pit.  was  non-prossed  for  not  declaring,  ib.;  as  to  pleus  to, 
ante,  p.  3^1). 


Evidence. 

The  evidence  must  necessarily  depend  on  the  issue  raised  by  the  plead- 
ings, which  must,  in  general,  be  special;  otherwise,  deft,  admits  the  facts 
staled,  as  in  an  action  on  a  bail-bond  ;  ante,  p.  317.  As  to  the  evidence  un- 
der non  estfactum,  ante,  p.  317  ;  as  to  what  defence  deft,  may  avail  himself 
of,  sec  ante,  p.  798. 

If  the  allegation  that  the  sheriff  took  the  bond  be  traversed,  evidence  that 
a  person  acting  as  the  deputy  of  the  sheriff  took  it,  will  satisfy  the  allega- 
tion (Faulkner  v.  Johnson,  1 1  M.  &  W.  581).  A  breach  to  prosecute  "  with 
effect,  and  without  delay,"  will  be  proved  by  showing  a  delay  in  proceeding 
for  two  years,  without  proving  a  judgment  of  nonpro*.  (Oxford  v.  Perrett,  4 
Bing.  586;  Harrison  v.  Wardel,  5  B.  &  Ad.  146);  and  the  obligee  must 
recover  on  such  breach,  although  judgment  of  non  pros,  was  never  signed  in 
the  county  court  (Oxford  v.  Perrett,  supra).  Where  the  condition  is  merely 
to  prosecute  with  effect,  it  is  necessary  to  prove  a  judgment  against  the  pit. 
in  the  replevin  suit, or  that  the  proceedings  have  been  some  way  determined 
(Jackson  v.  Harrison,  8  M.  &  YV.  477).  The  condition  is  performed,  if  the 
party  carry  ihe  suit  regularly  forward  in  the  superior  court  (Morris  v.  Mat- 
thews, 2  Q.  B.  '299;  I  Gal.  &  Dav.  677) 

But  it  is  not  satisfied  by  the  prosecution  of  the  suit  in  the  county  court, 
but  if  the  plaint  be  moved  by  re.  fa.  lo.  into  the  superior  *court,  it 
[*801]    must  be  prosecuted  there  with  effect,  and  a  return  made,  if  ad- 
judged there  (Guillin  v.  Holbrook,  1  B.  &  P.  410). 

The  death  of  the  pit.,  by  which  the  suit  abated,  is  no  breach  of  this  bond 
(Ib  ).  A  bond  taken  by  the  sheriff,  but  not  in  all  points  conformable  to  the 
directions  of  the  statute,  is  good  and  assignable  (Austin  v.  Howard,  7 
Taunt.  28  ;  Moo.  68);  and  though  executed  by  one  of  the  sureties,  it  is 
never; heless  available  by  the  sheriff  against  such  surety  (Ib.). 

Prosecuting  the  suit  "with  effect,"  means  prosecuting  "with  success,"  to 
a  non-unsuccessful  termination;"  and  therefore,  if  a  pit.  in  replevin  fail,  the 
condition  is  broken,  and  the  deft,  is  not  restrained  from  suing  on  the  bond, 
though  he  omit  to  sue  out  a  writ  de  retorno  habenclo  longata,  and  a  return  of 
it  thereon  (Perreau  v.  Bevan,  5  B.  &  C.  284;  Jackson  v.  Harrison,  8  M.  & 
W.  477).  Where  the  plaint  was  removed  by  re.  fa.  lo.,  and  the  pit.  in 
replevin  appeared,  and  the  deft,  did  not,  held,  that  subsequent  delay  was  not 
a  breach  of  the  bond,  even  though  the  sheriff  should  have  neglected  to  sum- 
mon ihe  deft,  as  directed  by  the  re.  fa.  lo.  (Harrison  v.  Wardle,  5  B.  &  Ad. 
146).  Qucere,  whether  there  can  be  a  breach  of  a  condition  lo  prosecute 
with  effect  before  action  determined  (Ib.).  Where  it  is  averred  that  the  suit 
has  not  been  prosecuted  with  effect,  a  breach  of  either  of  the  conditions  for 
prosecuting  ui  h  effect,  returning  the  goods  or  indemnifying  the  sheriff,  will 
singly  be  sufficient  to  support  the  aciion  (Dunbar  v.  Dunn,  10  Pri.  51): 
declaration,  setting  out  condition,  that  if  B.  appeared  at  the  then  next  county 
court,  and  there  prosecuted  his  suit  without  delay  against  J.,  the  bond  to  be 
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void:  averment  that  B.  did  not  appear,  &c.  Pleas,  1st,  non  est  facf.um; 
2ndly,  that  B.  did  appear,  and  prosecute,  &c. ;  3rdly,  that  B.  did  appear  at 
the  then  next  county  court,  and  prosecute,  &c.,  and  which  said  suit  is  still 
pending  and  undetermined.  Replication  to  2nd  and  3rd  pleas,  traversing 
the  appearance  and  prosecution  of  the  suit,  but  not  traversing  the  allega  ion 
that  the  suit  was  still  pending  and  undetermined,  and  issue  thereon.  Held 
on  these  pleadings,  that  an  agreement  (which  was  made  a  rule  of  court) 
between  the  pit.  and  the  principal  to  stay  all  proceedings  in  the  replevin 
upon  payment  by  the  latter  of  a  certain  sum  of  money,  each  party  to  pay 
his  own  costs,  was  admissible  in  evidence  to  negative  the  allegation  in  the 
3rd  plea,  that  tho  suit  was  still  pending  and  undetermined,  and  that  the 
surety  was  not  discharged  by  such  agreement  after  breach  by  the  principal, 
but  was  liable  for  such  sum  as  appeared  upon  a  reference  to  be  due  (H.  illett 
v.  Montstephen,  2  D.  &  R.  343). 

If  a  surety  in  replevin-bond  be  a  material  witness  in  the  cause,  it  seems, 
the  court  will  grant  a  rule  for  substituting  another  surety  in  hn  place, 
upon  giving  the  deft.'s  attorney  notice  of  such  rule  (Bailey  v.  Bailey,  1 
Bing.  92). 

Damages.]  The  principal  is  liable  for  the  full  amount  of  the  whole  rent 
due  and  costs.  The  bail  are  liable  for  the  rent  due  at  the  time  of  ilv  dis- 
tress and  costs,  and  not  for  subsequent  rent  (Ward  v.  Henly,  1  Y  &  J. 
285);  afid  they  are  both  liable  together  to  the  penalty  of  the  bond,  an-.l  the 
costs  of  the  action  on  the  bond  (Heffml  y.  Alger,  1  Taunt.  21^).  They 
are  only  liable  for  the  value  of  the  goods  seized  and  do  ible  costs,  Jiivl  if 
that  value  exceed  the  amount  of  rent  due  they  will  only  be  liable  for  the 
rent  (Hart  v.  Round,  2  Dowl.  P.  C.  558). 

In  case  against  the  sheriff  for  negligence  in  losing  a  replevin-bond  given 
by  a  party  for  prosecuting  his  suit  with  effect  in  the  county  court,  the  decla- 
ration averred  that  the  plaint  had  been  *rernoved  out  of  the  county 
court  of  the  said  sheriff  by  re.  fa.  lo  ,  <J-c.,  and  it  appeared  that    [  *802  ] 
at  the  time  of  removal  the  sheriff  who  had  taken  the  bond  was  out 
of  office:  held  no  variance,  and  that  the  word  "said"  might  be  rejected  as 
surplusage  (Perreau  v.  Bevan,  5  B.  &  C.  2*4);  and  as  to  the  exteni  of  lia- 
bility, where  only  one  bail,  see  Austen  v.  Howard,  1  Moo.  68). 

ACTION  FOR  NOT  TAKING  BoND,  OK  GOOD  SURETIES  IN. 

If  the  deft,  in  replevin  obtain  judgment,  but  is  not  able  to  obtain  satisfac- 
tion, either  against  the  principal  or  against  the  sureties,  an  action  on  the 
case  may  be  maintained  against  the  sheriff  for  taking  insufficient  pledges 
(Moyser  v.  Clarke,  Cro.  Car.  446;  16  Vin.  Abr.  399;  1  Saund.  195  a,  n.; 
1  Ch.  PI.  155;  Tessyman  v.  Gilbert,  1  N.  R.  29  );  or,  if  the  sheriff  has 
lost  the  replevin-bond,  an  action  may  be  maintained  against  the  sheriff,  for 
thereby  depriving  the  deft,  of  his  remedy  against  the  sureties  (Perreau  v. 
Bevan,  5  B.  &  C.  284).  So,  the  action  lies  for  not  taking  a  replevin  bond 
(1  Ch.  PI.  155).  The  sheriff  is  liable  to  an  action  on  the  case  for  refusing 
to  replevy  goods  (Sabourin  v.  Marshall,  3  B.  &  Ad.  441);  or  f»r  retaining 
more  than  his  proper  fees  out  of  the  amount  levied  (Buckle  v.  Bewes,  3  B. 
&  C.  688). 

The  court  will  not  grant  an  attachment  against  the  sheriff  for  not  taking 
a  replevin-bond  (R.  v.  Lewis,  2  T.  R.  617;  Yea  v.  Ldhbrid^e,  4  T  R. 
435;  Tessyman  v.  Gilbert,  1  N.  R.  292;  TwHIs  v.  Colville,  Willes,  375). 
The  party  who  would  be  entitled  to  the  assignment  of  the  replevin-bond  is 
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the  proper  person  to  bring  the  action ;  therefore  the  person  makim- 
/aucc  where  there  is  no  avowant  is  the  proper  person  to  sue  (Page  v.  Eai 
1  15.  &  P.  378). 

The  high  and  under  sheriff  and  replevin-clerk  are  all  answerable  to  the 
dclt.  in  replevin  for  tin;  sufficiency  of  the  pledges  dc  retonio  kaiendo  (Rich- 
ards v.  Acton,  a  Bl.  R.  1220). 

See  precedents  of  declaration  in  case,  and  notes  for  not  taking  a  replevin- 
bond  according  to  11  Geo.  II.  c.  19,  s.  23  ;  2  Ch.  PI.  750  ;  declaration  for 
taking  insufficient  pledges  in  replevin,  2  Ch.  PI.  754. 

A  count  stating  that  the  sheriff,  instead  of  taking  a  bond  from  the  pit.  in 
replevin,  and  two  sufficient  sureties,  took  a  bond  from  the  pit.  in  replevin, 
and  one  surety,  who  was  alleged  to  be  insufficient,  is  bad,  for  not  alleging 
that  the  pit.  in  replevin  was  insufficient  (Hacker  v.  Gordon,  1  C.  &  M.  58; 
sec  Scott  v.  Waitham,  3  Stark.  468).  The  declaration  for  taking  insuffi- 
cient pledges  should  show  that  a  writ  of  retonio  habendo  had  been  issued, 
and  cloHgata  returned  thereon  (Ib.).  A  count  against  a  sheriff  for  not 
restoring  the  goods  is  bad ;  for  his  duty  under  stat.  Westminster,  2,  is  only 
to  take  pledges  for  that  object  (Ib.). 

The  terms  on  which  the  court  will  stay  proceedings  on  a  replevin-bond, 
at  the  instance  of  the  sureties,  are,  the  payment  of  the  appraised  value  of 
the  goods,  if  that  is  less  than  the  amount  of  rent  due  and  double  costs,  and 
the  costs  of  application  (Miers  v.  Lockwood,  9  Dowl.  P.  C.  975).  Proceed- 
ings were  stayed  on  the  sureties  paying  into  court  the  value  of  ftie  goods 
distrained,  together  with  the  costs,  such  value  to  be  ascertained  by  the  pro- 
thonotary  (Gmgell  v.  Turnbull,  3  Bing.  N.  C.  881). 

With  respect  to  the  evidence,  if  the  action  be  for  taking  insufficient 
pledges  in  replevin,  the  pit.  must  be  prepared  to  prove  all  the  material  aver- 
ments in  the  declaration,  if  denied  on  the  pleadings,  viz.  the  amount  of  rent 
due,  the  taking  of  the  distress,  the  replevying  it  by  the  sheriff,  the  proceed- 
ings in  the  replevin  suit,  the  taking  of  the  bond,  and  the  insufficiency  of  the 
sureties. 

^Evidence  of  Replevying]  The  replevying  may  be  shown  by 
[  *803  ]  the  original  precept  to  deliver  under  the  deft. 's  seal  of  office,  which 
must  be  shown  to  be  genuine.  Where  it  remains  in  the  possession 
of  the  bailiff,  he  should  be  served  with  a  subpoena  di/ces  tecum  ;  but  if  it 
has  been  returned  to  the  sheriff,  he  should  be  served  with  a  notice  to  produce 
it  in  order  to  let  in  secondary  evidence.  As  to  evidence  to  connect  the  sheriff 
and  the  bailiff,  post,  "  SHERIFF."  It  will  suffice  to  show  that  the  sheriff  has 
recognised  the  bailiff's  acts. 

Proof  of  the  Bond]  The  deft,  should  be  served  with  a  notice  to  produce 
the  bond,  (if  in  his  possession),  and  the  service  of  such  notice  proved  ;  ;>nd 
where  this  had  been  done,  and  it  appeared  that  the  original  bond  had  been 
shown  to  the  plt.'s  agent,  and  a  copy  of  it  delivered  to  him,  it  was  held  un- 
necessary to  hold  the  subscribing  witness,  and  that,  as  against  the  sheriff,  it 
must  be  taken  to  be  a  valid  bond  (Scott  v.  Waitham,  3  Stark.  168).  And 
where  the  sheriff  had  assigned  the  bond  to  the  pit.,  it  was  held  not  requisite 
for  the  pit.  to  prove  the  execution  by  the  sureties,  for  that,  as  against  the  she- 
riff, proof  of  the  assignment  Ly  him  to  the  pit.  was  sufficient  (Barnes  v.  Lu- 
cas, R.  &  M.  266). 

On  the  trial  of  an  action  for  taking  insufficient  suieties,  the  bond  but  not 
its  amount  being  admitted  on  its  pleadings,  evidence  was  gone  into  on  both 
sides  upon  the  question,  whether  or  not  under  the  circumstances  the  replev- 
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in-clerk,  in  taking  the  sureties,  had  used  reasonable  caution  ;  the  bond  was 
referred  to  by  both  parties  during  the^rial,  and  was  stated  to  have  been  ta- 
ken in  double  the  value  of  goods,  and  it  was  in  court  ready  to  be  produced, 
but,  by  an  oversight,  the  pit.  did  not  formally  put  it  in,  nor  was  it  expressly 
noticed  as  a  part  of  the  evidence  in  the  cause  till  a  verdict  had  been  given 
for  the  pit.,  the  judge  stating  to  the  court  that  he  considered  it  so  as  in  effect 
put  in  :  held,  on  motion  to  enter  a  verdict  for  nominal  damages,  for  want  of 
proof  of  the  bond,  or  of  evidence  of  the  value  of  the  goods,  that  the  bond 
must  be  considered  as  having  been  in  effect  proved  at  the  trial  (Jeffery  v. 
Barnard,  4  Ad.  &  E.  823). 

The  preceedings  in  the  replevin  suit  must  be  proved  as  alleged ;  the  pro- 
ceedings in  the  county  court  not  being  of  record,  may  be  proved  by  the  min- 
utes or  entries  in  the  sheriff's  book,  or  by  an  examined  copy  (see  "JUDG- 
MENT OF  INFERIOR  COURTS,"  and  now  the  New  County  Courts  Act).  A 
variation  in  the  names  of  the  suitors  is  not  material  (Draper  v.  Garrett,  2  B. 
&  C.  2).  If  removed  by  re.  fa.  lo.  then  the  proceedings  in  the  court  above 
will  be  proved  like  other  records  (see  "  RECORD"). 

Insufficiency  of  Pledges.']  If  the  action  be  for  taking  insufficient  pledges 
in  replevin,  it  must  appear  thnt  the  pledges  were  insufficient  at  the  time  they 
executed  the  bond.  Very  slight  evidence  is  sufficient  to  throw  the  proof  of 
the  contrary  on  the  sheriff  (Saunders  v.  Darling,  B.  N.  P.  60).  If  the  pled- 
ges were  apparently  responsible,  and  the  sheriff  did  not  omit  any  means  in 
his  power  to  ascerlain  to  the  contrary,  this  action  cannot  be  maintained 
against  him  (Hindle  v.  Blades,  5  Taunt.  225  ;  1  Marsh.  27  ;  Sutton  v.  Waite, 
8  Moo.  27  ;  Scott  v.  Waitham,  3  Stark.  170). 

Where  one  of  the  sureties  to  a  replevin-bond  was  a  material  witness  for 
the  pit.  in  the  cause,  the  Court  of  Common  Pleas  allowed  another  to  be  sub- 
stitued  in  his  stead,  on  his  being  approved  of  by  the  prothonotary,  and  giv- 
ing the  deft.'s  attorney  notice  to  appear  before  him  to  sanction  such  appro- 
val, as,  in  case  the  surety  so  substituted  should  be  insufficient,  the 
deft,  would  be  deprived  of  *his  remedy  against  the  sheriff,  on  the  [  *804  ] 
bond  (Bailey  v.  Bailey,  1  Bing.  92). 

Unless  it  be  shown  that  the  sheriff  had  notice  of  the  fact,  or  neglected 
the  means  of  information  within  his  power,  and  did  not  act,  under  the  cir- 
cumstances, and  considering  the  information  he  had  obtained,  with  a  reason- 
able degree  of  caution,  he  is  not  liable;  and  the  general  reputation,  as  to 
the  want  of  credit  of  the  sureties  in  the  neighbourhood  of  their  respective 
residences,  is  evidence  against  the  sheriff,  who  it  seems  is  liable,  if  either  of 
the  sureties  be  insufficient  (Scott  v.  Waitham,  3  Stark.  168).  The  sheriff  is 
to  exercise  a  reasonable  discretion  in  deciding  upon  their  sufficiency,  and  it 
is  for  the  jury  to  decide  whether  he  has  used  that  discretion  or  not  (Jeffery 
v.  Barnard,  4  Ad.  &  E.  823).  He  is  not  bound  to  go  out  of  his  office  to 
make  inquiries,  but  if  the  sureties  are  unknown  to  him,  he  ought  to  require 
information  beyond  their  own  statement  or  examination,  as  to  their  suffici- 
ency (lb.).  Where  persons  of  respectable  appearance  are  brought  to  the 
replevin-clerk  as  sureties  by  the  attorney's  clerk,  on  behalf  of  the  party  re- 
plevying,  their  circumstances  being  known  both  to  the  attorney's  clerk  and 
to  the  replevin-clerk,  and  the  latter  causes  the  sureties  to  make  affidavit  in 
detail  as  to  their  sufficiency,  with  which  he  is  satisfied,  the  jury  may  pro- 
perly find  that  the  inquiry  made  does  not  excuse  the  sheriff  (Id.).  If  a  per- 
son known  to  the  sheriff  makes  inquiries  as  to  the  credit  or  reputation  of  a 
tradesman,  and  the  value  of  his  stock,  and  communicate  a  favourable  result 
o.  such  inquiry  to  the  sheriff  the  latter  need  not  make  a  personal  inquiry 
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(SuMon  v.  Waiic,  supra,  por  Dallas,  C.  J.).  Where  nn  avownnt  in  replevin 
obtained  a  verdict  against  the  sheriff  (of  having  taken  insufficient  pledges  on 
n  replevin* bond,  vvlnch  had  U  n>  taken  by  the  replevin-clerk,  against  whom 
he  brought  an  action  for  m-^ligcnce,  and  the  attesting  \\itwss  to  the  bond 
proved  that  the  sureties  did  not  reside  within  the  bailiwick  of  the  sheriff,  and 
that  one  of  them  occupied  a  well  stocked  farm  at  the  time  the  bond  was  exe- 
cute d  :  held,  that  such  clerk  was  not  answerable,  as  it  was  not  incumbent  on 
him  to  make  personal  inquiries  n  a  to  the  responsibility  of  the  sureties;  if 
they  appear  responsible,  it  is  sufficient.  It  seems,  that  when  they  reside 
out  of  the  bailiwick  of  the  sheriff  by  whom  the  bond  is  taken  it  is  necessary 
to  search  the  sheriff's  office,  where  they  do  reside,  to  ascertain  whether  any 
process  had  been  sued  out  against  them  before  the  bond  is  taken  (Sutlon  N  . 
Waite,  8.  Moo.  271).  And  in  proof  of  the  insufficiency  of  the  circumstan- 
ces of  them,  it  is  good  evidence  to  show  that  they  were  in  debt,  had  , 
applied  to  for  payment,  and  promised  payment,  but  did  not  pay  (Gwyllim 
v.  Scholey,  6  Esp.  100). 

Although  it  seems  the  sheriff  is  liable,  if  one  of  two  sureties  is  insufficient 
(see  Scott  v.  Waithcrman,  supra).  Yet,  in  replevin  for  distress  damage Jea- 
sarit,  the  sheriff  is  not  bound  to  take  more  than  one  surety  (Ilucker  v.  Gor- 
don, 1  C.  &  M.  58). 

The  sureties  themselves  are  competent  witnessess  to  prove  their  sufficien- 
cy or  insufficiency  (Hindle  v.  Blades,  5  Taunt.  225  ;  1  Marsh.  27  ;  2  Ph. 
Ev.  274  ;  1  Saund.  195  g,  n.).  If  the  sheriff  actually  know  that  the  party 
is  not  responsible,  or  if  he  have  the  means  of  such  information  within  his 
power,  he  is  liable,  whatever  the  appearance  of  the  surety  may  be  (Sutton 
v.  Waite,  3  Stark.  170) ;  reputation  among  neighbours  is  evidence  of  cre- 
dit (Ib.). 

It  is  no  defence  to  show  the  pit.  has  elected  to  proceed  under  the  stat.  17 
Car.  II.  c.  7  ;  Perreau  v.  Bevan,  5  B.  &  C.  284).  And  although  the  deft,  in 
replevin  had  never  issued  a  writ  of  retorn.  halend.,  *this  action 
[  *805  ]  lies  against  the  sheriff,  for  the  replevin-bond  is  forfeited  by  the  pit. 
in  replevin  not  prosecuting  his  suit  with  effect ;  and,  consequently, 
in  default  of  the  sureties,  an  action  lies  against  the  sheriff  (Ib.).  This  ac- 
tion may  be  maintained  after  the  deft,  in  replevin  has  taken  an  assignment 
of  the  replevin-bond,  and  sued  both  principal  and  sureties  thereon,  for  the 
sheriff  is  not  discharged  by  the  deft,  in  replevin  proceeding  on  the  bond  (i 
Saund.  195,  n.).  In  an  action  against  the  sheriff  for  taking  insufficient 
sureties,  the  court  will  not  stay  proceedings  on  an  affidavit  that  the  cause  was 
referred  without  the  consent  of  the  sureties,  that  being  matter  of  defence  at 
the  trial  (Dale  v.  Gordon,  2  Moo.  &  S.  532). 

With  respect  to  the  damages,  the  sheriff  is  not  liable  beyond  the  extent  to 
which  the  sureties  themselves  would  have  been  liable — that  is,  to  the  extent 
of  double  the  value  of  the  goods  distrained  (Evans  v.  Branden,  2  H.  Bl.  547  ; 
Perreau  v.  Bevan,  5  B.  &  C.  290;  Hofford  v.  Alger,  1  Taunt.  218 ;  Paul  v. 
Goodbuck,  2  Bing.  N.  C.  224);  although  a  greater  loss  is  admitted  on  the 
pleadings  (Jeffery  v.  Barnard,  4  Ad.  &  E.  823).  In  the  case  of  Scott  v. 
Waithman,  Abbott,  (J.  J.,  3  Stark.  171,  is  reported  to  have  said,  "as  the 
verdict  in  the  replevin-suit  was  merely  for  the  return  of  the  goods,  the  jury 
could  not,  in  their  verdict,  exceed  the  value  of  the  goods"  (see  4  T.  R.  433; 
2  H.  Bl.  36).  The  pit.  cannot  recover  as  special  damage  (beyond  the  penalty 
of  the  bond)  the  expenses  of  a  fruitless  action  against  the  pledges,  unless  he 
gives  the  sheriff  notice  to  sue  them  (Baker  v.  Garratt,  3  Bing.  56). 
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General  Nature  and  Rules  as  to. 

A  REPLICATION  is  an  answer  to  the  deft.'s  plea.  When  the  plea  pro- 
perly concludes  to  the  country  5  the  pit.  cannot,  in  general,  reply,  otherwise 
than  by  adding  what  is  termed  the  similitcr  (Com.  Dig.  Pleader,  R.  1 ;  1 
Ch.  PI.  625). 

If  in  ihesimiiiter  there  be  any  mistake  in  the  names,  the  deft,  may  demur; 
but  where,  to  an  issue  tendered  by  the  pit.,  the  deft,  adds  the  similiter  in  the 
plt.'s  name,  this  defect  will  be  aided  after  verdict,  there  being  an  affirmative 
and  negative  before.  It  was  once  held  that  the  want  of  a  similiter  was  not 
aided  by  or  amendable  after  verdict,  and  where  in  the  similiter  the  deft.'s 
name  was  put  instead  of  the  plt.'s,  the  C.  J.  dismissed  the  jury,  conceiving 
he  had  no  commission  to  try  the  issue,  but  in  a  subsequent  case  on  a  similar 
mistake,  the  court  after  verdict  refused  to  arrest  the  judgment,  and  at  length 
the  similiter  was  allowed  to  be  inserted  after  verdict  instead  of  the  "&c.," 
upon  three  grounds  ;  1st,  that  it  was  an  omission  of  the  clerk ;  2ndly,  that  it 
was  implied  in  the  "&c.,"  added  to  the  last  pleading;  and  Srdly,  that  by 
amending  the  court  only  made  that  right  which  the  deft,  himself 
understood  to  be  so  by  his  going  down  *to  trial  (Sayer  v.  Pocock,  [  *806  ] 
Cowp.  407  ;  2  Saund.  319,  n.  6;  Com.  Dig.  Pleader,  B,  11,  12; 
Rawbone  v.  Hickman,  1  Stra.  551 ;  Wright  v.  Horton,  1  Stark.  400  ;  Reeder 
v.  Bloom,  2  Bing.  304;  Tidd,  Pr.  9th  ed.  924;  Swain  v.  Lewis,  3  Dowl. 
700).  In  Siboni  v.  Kirkman,  3  M.  &  W.  46,  the  replication  traversed  the 
facts  contained  in  the  plea,  and  concluded  to  the  country,  without  an  "  &c.," 
and  there  was  no  similiter,  the  omission  was  considered  a  misprision  of  the 
clerk,  and  was  held  amendable  after  verdict,  judgment,  and  writ  of  error 
brought  (see  also  Stockdale  v.  Chapman,  4  Ad.  &  E.  419);  and  where  to  a 
rejoinder  concluding  with  a  verification,  the  pit.,  instead  of  taking  issue  and 
concluding  to  the  country,  added  the  similiter  and  took  down  the  record  to 
trial,  and  the  deft,  obtained  a  verdict,  the  court  refused  a  new  trial,  but 
amended  the  record  (Grundy  v.  Snell,  1  N.  R.  28 ;  see  Seabrook  v.  Cave, 
2  Dowl.  691 ;  Rawlinson  v.  Rainter,  5  C.  &  P.  551 ;  Clerk  v.  Nicholson,  1 
Gale,  21 ;  3  Dowl.  454).  And  where  the  parties  had  gone  down  to  trial 
upon  a  plea  which  had  not  been  traversed  after  verdict  for  the  pit.,  he  was 
permitted  to  amend  by  adding  a  traverse  (Cooke  v.  Barke,  5  Taunt.  164; 
Wordsworth  v.  Browne,  3  Dowl.  698).  And  in  a  qui  tarn  action  the  Queen's 
Bench  directed  a  similiter  to  be  added,  though  the  objection  was  taken  on 
the  trial  (Wright  v.  Horton,  6  M.  &  S.  50). 

If  a  party  add  the  similitcr  for  his  adversary,  it  need  not  bear  any  date, 
but  if  the  party  add  the  similiter  for  himself,  and  deliver  it,  it  is  otherwise 
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(Shadwick  v.  Redmond,  2  Jur.  .°r:  feel  v.  Ranger,  3  M.  &  W.  400). 

An  ordinary  similitrr  added  l>y  tli'-  |  any  delivering  ili<-  is-ue  lor  himself  or 
liis  adversary,  is  not  a  pleading  wiihin  the  meaning  of  It.  (\.  11.  T.  4  \Vill. 
IV.  r.  50,  and,  therelorf,  docs  not  require  lo  be  <lafed  (Kdd«-n  v.  Ward,  8 
Dowl.  P.  C.  725).  jSVv/i/0/f,  that  win-rr  a  party  a. ids  tli"  .\/t/n/ifr/-  ll'nuing 
part  of  his  own  pleadings,  it  is  a  pleading  within  K.  (1.  II.  T.  4  Will.  IV.  r. 
1  ;  and  must  bear  a  date,  or  it  must,  he  set  aside  for  irregularity.  Such  irre- 
gularity is  no!  \\aived  hy  the  party  to  whom  the  issue  so  made  up  is  delivered, 
omitting  to  take  that  objection  on  attending  a  summons  to  show  eair-e  \\hy 
the  action  should  not  be  tried  before  the  sheriff  (Middle-ton  v.  Woods,  6  M. 
&  W.  130);  but,  when  the  plea  concludes  with  a  verification,  the  replication* 
may  either,  first,  conclude  the  deft,  by  matter  of  estoppel ;  or,  secondly,  may 
deny  the  truth  of  the  matter  alleged  in  the  plea,  either  in  whole  or  in  , 
or,  thirdly,  may  confess  and  avoid  the  plea;  or,  fourthly,  in  the  case  of  an 
evasive  plea,  may  new  assign  the  cause  of  action  (1  Ch.  PI.  626). 

Replication  generally.]  If  upon  a  replication  to  a  plea  which  is  substan- 
tially bad  an  immaterial  issue  is  found  for  the  pit.,  but  the  declaration  is 
good,  the  deft,  cannot  have  judgment  (Benson  v.  Duncan,  18  Law  J.  169, 
Exch.j  Exch.  Cham.). 

Where  the  pit.  replied  to  the  same  plea  four  distinct  replications,  the  first 
consisting  of  a  simple  traverse,  and  each  with  a  formal  commencement  and 
conclusion,  the  Court  made  a  rule  absolute  for  setting  aside  all  but  the  first 
(Tolson  v.  Carlisle  (Bishop),  12  Jur.  438  ;  1  Law  J.  195,  C.  P.). 

The  replication  was  as  follows:  "And  the  pit.  as  to  the  forty-sixth  plea," 
(it  then  traversed  an  allegation  in  that  plea,  and  went  on):  "and  this  the 
pit.  prays  may  be  inquired  of  by  the  country.  And,  as  a  further  answer  in 
this  behalf  to  the  said  forty-sixth  plea,"  (it  then  alleged  new  matter,  by  way 
of  answer,  and  went  on):  "and  this  the  said  pit.  is  ready  to  verily.  And 
further,  as  to  the  forty-sixth  plea,"  (alleging  new  matter,  and  concluded): 
"  and  this  the  plr.  is  ready  to  verify"  (Ib  ).  Semble,  the  deft,  could  not  have 
demurred  for  duplicjty  (Ib.).  Qucere,  as  to  the  right  of  a  deft,  to  demur  to 
part  of  an  entire  replication,  and  to  join  issue  upon,  the  residue  (Francis  v. 
Dodsworth,  4  C.  B.  202 ;  17  Law  J.,  185,  C.  P.). 

Qualities  of.]  A  replication  should  answer  so  much  of  the  plea  as  it  pro- 
fesses to  answer,  or  it  will  be  a  discontinuance  (Com.  Dii*.  Pleader,  F,  4, 
W,  2  ;  1  Saund.  338 ;  1  Ch.  PI.  673 ;  see  post,  "  PLEAS  IN  BAR");  and  it  is 
a  rule,  that  an  entire  replication,  bad  in  part,  is  bad  for  the  whole  (Com. 
Dig.  Pleader,  F,  35  ;  Duffield  v.Scott,  3  T.R.  3*6;  2  Saund.  127;  1  Ch. 
PI.  673);  but  this  rule  does  not  apply  where  the  matter  objected  to  is  merely 
surplusage  (Ib.;  Taylor  v.  Eastwood,  1  East,  219;  1  Saund.  337  b,  n.  2 ;  1 
Ch.  PI.  674).  And  where  the  deft.,  sued  as  an  executor  or  administrator, 
has  pleaded  several  judgments  outstanding,  it  would  be  a  sufficient  answer 
to  the  whole  plea  to  deny  the  validity  of  one  of  the  judgments  (1  Saund.  337 
b,  n.  2).  A  replication  is  bad,  though  it  follows  the  very  words  of  the  plea, 
if  it  do  not  answer  it  in  substance  (Moore  v.  Bolcot,  3  Dowl.  P.  C.  145). 
The  replication  must  not  depart  from  the  allegations  in  the  declaration  in 
any  material  matter,  but  if  the  allegation  in  the  declaration  be  im- 
[  *807  ]  material,  the  replication  *may  vary  and  state  another  ground  (see 
Gledstone  v.  Hewitt,  1  Cr.  &  J.  565).  A  departure  in  pleading  is 
said  to  be  when  a  party  quits  or  departs  from  the  case  or  defence  which  he 
has  first  made,  and  has  recourse  to  another ;  it  is  when  his  replication  or 
rejoinder  contains  matter  not  pursuant  to  the  declaration  or  plea,  and  which 
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does  not  support  and  fortify  it  (2  Saund.  84  a,  n.  1 ;  Co.  Lit.  304, a\  2  Wils. 
98;  1  Ch.  PI.  674;  Tidd,  Pr.  688;  Steph.  PI.  451).  A  departure  may  be 
either  in  the  substance  of  the  action  or  defence,  or  the  law  on  which  it  is 
founded  (Co.  Lit.  304,  a;  2  Saund.  84  a;  I  Ch.  PI.  674;  Niblet  v.  Smith, 
4  T.  R.  504;  the  King  v.  Larwood,  Garth.  306).  But  when  in  detinue  on  a 
bailment  of  a  promissory  note  to  be  re-delivered  on  request,  deft,  pleaded 
that  the  note  was  deposited  by  pit.  as  a  pledge  for  the  repayment  to  deft,  of 
the  loan  of  50/.,  and  the  replication  stated  a  tender  of  501.  on  special  de- 
murrer, the  replication  was  held  good,  and  no  departure  (Gledstone  v.  Hewitt, 
1  Cr.  &  J.  565).  If  a  declaration  describe  a  bill  or  note  as  having  been  in- 
dorsed to  the  pit.  by  the  payee,  and  the  deft,  plead  that  indorsee  was  a  mar- 
ried woman,  it  is  no  departure  to  state  in  the  replication  that  she  indorsed 
by  authority  of  her  husband  (Prince  v.  Brunette,  1  Bing.  N.  C.  435).  Matter 
which  maintains  and  fortifies  the  declaration  or  plea  is  not  a  departure 
(Winstone  v.  Linn,  Com.  Dig.  Pleader,  F);  as,  in  trespass  for  taking  a  horse, 
if  the  deft,  justify  for  a  distress  damage  feasant,  the  pit.  may  reply  that  the 
deft,  afterwards  used  the  horse,  which  shows  that  he  was  a  trespasser  ab 
initio,  (Ib.;  Arran  (Countess)  v.  Crisp,  1  Salk.  221  ;  Dye  v.  Leatherdale,  3 
Wils.  20;  Bagshaw  v.  Govvard,  Cro.  Jac.  148;  1  Ch.  PI.  677,  and  cases 
cited);  where  time  or  place,  or  any  other  circumstance,  is  material,  the  pit. 
cannot  vary  from  his  previous  statement  of  it;  though,  where  matter  of 
defence  has  arisen  pending  the  suit,  it  may  be  pleaded  puis darrein  continu- 
ance, relicta  verifications  of  the  former  plea  (Vaughan  v.  Brown,  2  Stra. 
1106  ;  1  Ch.  PI.  670).  The  only  mode  of  taking  advantage  of  a  departure 
is  by  general  or  special  demurrer  (2  Saund.  84,  d;  1  Ch.  PI.  670;  Wils. 
96);  and  if  the  deft,  or  the  pit.,  instead  of  demurring  take  the  issue  upon 
the  replication  or  rejoinder  containing  a  departure,  and  it  be  found  against 
him,  the  court  will  not  arrest  a  judgment  (Lee  v.  Raymes,  1  Ld.  Raym.  86). 

The  facts  stated  in  the  replication  must  be  asserted  with  certainty,  and  it 
is  said  that  more  is  requisite  in  a  replication  than  a  declaration,  though  cer- 
tainty to  a  common  intent  is  in  general  sufficient  (Com.  Dig.  Pleader,  F  17 ; 
Amherst  v.  Kinner,  12  East,  263;  1  Ch.  PI.  679). 

In  certain  cases,  where  the  ordinary  certainty  required  in  pleading  would 
create  great  prolixity  on  the  record,  the  parties  may,  to  prevent  that,  plead 
matters  with  greater  generality ;  as  in  the  case  of  bonds  of  indemnity,  &c., 
the  names  of  numerous  parties  and  sums  of  money  need  not  be  specifically 
mentioned,  but  may  be  stated  generally  in  the  aggregate  (Shum  v.  Farring- 
ton,  1  B.  &  P.  640;  Barton  v.  Webb,  8  T.  R.  459;  Calvert  v.  Gordon,  7 

B.  &  C.  809). 

Where  the  replication  is  only  to  a  part  of  the  plea,  the  part  alluded  to 
should  be  ascertained  with  certainty  (Swinburn  v.  Cole,  Lut.  241 ;  Com.  Dig. 
Pleader,  F,  4).  In  general,  also,  when  material  to  the  action,  time,  place, 
and  other  circumstances  must  be  stated  with  the  same  certainty  and  preci- 
sion as  in  the  previous  pleadings ;  but,  where  time  or  place  are  immaterial, 
it  should  seem,  by  analogy  to  pleas  in  bar,  that,  as  the  time  and  place  men- 
tioned in  the  declaration  must,  when  material,  be  adhered  to,  no  repetition  of 
either  would  be  necessary  (see  Elderton  v.  Elderton,  2  H.  Bl.  161  ;  1  Saund. 
8,  a;  Barton  v.  Webb,  8  T.  R.  463;  Shum  v.  Farrington,  supra ; 
Wilcocks  v.  Nicholls,  1  Pri.  109;  Calvert  v.  Gordon,  7  B.  &  C.  [  *808  ] 
809 ;  1  B.  &  P.  640 ;  1  Ch.  PI.  670 ;  Marks  v.  Lahee,  1  Bing.  N. 

C.  408). 

The  replication  must  not  be  argumentative,  and  must  offer  matter  which 
is  triable  upon  the  subjects.  The  same  rules  are  equally  applicable  to  repli- 
cations and  pleas,  see  "  PLEAS  IN  BAR,"  ante.  See  Kemp  v.  Watt,  4  D.  & 
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L.  21 ;  Colchester  (Mayor  of)  v.  Brook,  7  Q.  B.  339.  And  a  replication 
may  contain  several  distinct  answers  to  different  parts  of  a  plea  devisable  in 
its  nature  (1  Ch.  PI.  562,  and  cases  there).  So,  a  traverse  or  denial  in 
some  cases  must  consist  of  more  than  one  fact ;  for  it  is  another  rule,  that, 
in  a  traverse,  the  pit.  cannot  narrow  the  title  set  up  by  the  deft.  (Morewood 
v.  Wood,  4  T.  R.  157). 

Single.]  Duplicity  in  a  replication  is  aided,  unless  the  defendant  demur 
specially,  pointing  out  the  particular  defect  (27  Eliz.  c.  5 ;  4  Anne,  c.  16,  s. 
1 ;  1  Saund.  337  6,  n.  (3). 

The  replication  must  not  be  double,  or  in  other  words  contain  two  answers 
to  the  same  plea  (Com.  Dig.  Pleader,  F.  16  ;  Rep.  t.  Hard.  289;  1  Ch.  PL 
631,679).  It  is  the  first  object  in  pleading,  to  bring  the  point  in  dispute 
to  an  issue  which  is  not  multifarious  or  complex,  and  therefore  the  issue 
must  in  general  be  single  (Bell  v.  Wardell,  Willes,  204;  Cooper  v.  Monke, 
ib.  54;  Taylor  v.  Eastwood,  1  East,  217;  Robinson  v.  Raley,  1  Burr. 
320).  But  this  single  point  may  consist  of  several  facts,  if  they  amount  to 
only  one  connected  proposition  (Robinson  v.  Raley,  1  Burr.  320  ;  Cockerill 
v.  Armstrong,  Willes,  100,  n.  (c) ;  and  8  Rep.  976;  and,  see  Bardons  v. 
Selby,  1  C.  &  M.  500;  O'Brien  v.  Saxon,  2  B.  &  C.  908;  1  Ch.  f'l.  680). 
Therefore,  where  in  trespass  the  deft,  justified  under  a  right  of  common,  and 
the  pit.  in  his  replication  traversed  that  the  cattle  were  the  deft.'s  own  cattle, 
and  that  they  were  levant  and  couchant  upon  the  premises,  and  commonable 
cattle;  the  replication,  on  special  demurrer  for  multifariousness,  held  good 
(Robinson  v.  Raley,  supra).  So,  where  the  deft,  having  agreed  to  sell  a 
horse  for  Is.  if  he  did  not  trot  eighteen  miles  with  in  the  hour,  pleaded  to  an 
action  for  the  horse  on  this  agreement,  that  the  horse  would  have  done  so, 
but  that  a  servant  or  agent  of  the  pit.  interrupted  the  troiting  of  the  said 
horse,  and  hindered  and  prevented  the  horse  from  trotting  the  eighteen  miles 
within  the  hour;  replication,  that  such  person  did  not,  as  the  servant  or 
agent  of  the  pit.  interrupt  the  said  trotting  of  the  said  horse,  or  hinder,  or 
prevent,  the  said  horse  from  trotting  eighteen  miles  within  one  hour,  was 
held  good  (Brogden  v.  Mancott,  2  Bing.  N.  C.  473).  Where,  to  an  action 
of  covenant  for  rent  of  turnpike  tolls,  the  deft,  pleaded  that  the  trustees 
entered  into  and  upon  part  of  the  tolls,  and  ejected  and  expelled  the  deft, 
from  the  possession.  Replication  denying  that  the  trustees  entered  or  ejected 
inodo  et  forma,  was  held  good,  the  allegation  of  entry  being  immaterial  and 
impossible ;  and,  that  the  deft,  having  mixed  up  the  entry  and  expulsion,  as 
constituting  the  eviction,  the  pit.  had  a  right  to  follow  him,  and  to  accept  the 
issue  so  tendered  (Palmer  v.  Gooden,  in  error,  8  M.  &  W.  890).  But  in 
debt  for  money  lent  and  paid,  deft,  pleaded  that  the  sums  so  lent  and  paid, 
were  lent  for  the  purpose  of  paying,  and  were  paid  to  J.  R.,  the  master  of  a 
ship,  then  in  a  foreign  port,  for  the  repairs  of  such  ship,  and  not  on  the  secu- 
rity or  liability  of  the  deft.,  and  then  went  on  to  state  an  agreement  made  in 
such  foreign  port,  between  the  pit.  and  J.  R.,  for  the  deft,  for  bottomry ;  and 
a  bottomry  bond  given  by  J.  R.  to  the  pit.,  in  pursuance  of  such  agreement, 
by  means  of  which  it  was  alleged  that  the  pit.  sought  to  obtain 
[  *809  ]  exorbitant  ^interest  for  his  advances.  The  replication  alleged  : — 
1st.  That  the  money  was  lent  and  paid  on  the  liability  and  security 
of  the  deft.  2nd.  That  there  was  no  such  agreement.  3rd.  That  there 
was  no  such  bond  as  stated  in  the  plea.  Held  bad  on  special  demurrer  for 
tendering  issues  on  several  matters,  having  by  the  first  allegation  put  in 
issue  the  whole  substantial  matter  of  defence  (Regil  v.  Green,  1  M.  &  W. 
328). 
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In  an  action   for  maliciously?  and  without  probable  cause,  suing  out  a 
commission  of  bankruptcy  against  the  pit. ;  plea,  that  the  pit.  before  the 
suing  out  the  commission  being  a  trader,  and  indebted  to  the  deft,  in  100/., 
became  bankrupt,  whereupon  the  deft,  sued  out  the  commission ;  de  injurid; 
demurrer,  that  the  deft,  had  attempted  to  put  in  issue  three  distinct  thnSgs — 
the  trading,  petitioning  creditor's  debt,  and  the  bankruptcy:  but  the  court 
held  it  good,  for  the  three  facts  constituted  but  one  entire  proposition  (O'Brien 
v.  Saxon,  2  B.  &  C.  908 ;  see  King  v.  M'Kay,  4  B.  &  C.  358 ;  Piggot  v. 
Kemp,  1  C.  &  M.  197).     In  Isaac  v.  Ferrar  (3  B.   &  Ad.  8),  which  was 
assumpsit  by  second  indorsee  against  maker  of  a  note ;  plea,  that  advertise- 
ments appeared  in  a  newspaper,  offering  loans  of  money  at  low  interest,  and 
that  the  deft,  being  in  want  of  a  loan,  was  induced,  by  the  false  representa- 
tions of  the  individuals  to  whom  he  applied,  to  draw  that  and  other  promis- 
sory notes,  for  which  he  never  had  any  consideration,  and  that  all  the  par- 
ties to  the  notes  were  acquainted  with  these  circumstances ;  replication,  de 
injurid,  held  good  (Isaac  v.  Farrar,  4  Dowl.  P.  C.  750 ;  1  M.  &  W.  65 ; 
see  Crisp  v.  Griffiths,  3  Dowl.  P.  C.  752).     Where  a  replication,  traversing 
in  the  words  of  the  plea,  was  demurred  to  for  multifariousness  and  duplicity, 
the  court  held  that  de  injuria  would  have  been  a  good  replication  (Griffin  v. 
Yates,  2  Bing.  N.  C.  579 ;  see  Purchell  v.  Salter,  1  Q.  B.  197).    If  the  plea 
be  clearly  double,,  the  replication  cannot  be  objected  to  on  the  ground  that  it 
attempts  to  put  in  issue  more  than  one  matter  of  defence  (Reynolds  v.  Black- 
burn, 7  Ad.  &  E.  161 ;  see  Steph.  PI.  306;  and  see  Garten  v.  Robinson,  2 
Dow!.  N.  S.  41).     So,  where  the  acceptor  pleaded  that  the  drawer  of  the 
bill,  who  had  indorsed  it  over,  held  it  for  a  special  purpose,  and  for  the  sole 
use  and  benefit  of  the  deft.,  a  replication  denying  that  the  drawer  held  it  for 
the  special  purpose  and  for  the  sole  use  and  benefit  of  the  deft,  was  held 
good  (Eden  v.  Turtle,  10  M.  &  W.  635).     So,  where  the  plea  alleged  a 
payment  by  an  agent,  a  replication  that  the  deft,  did  not,  by  his  agent,  in 
that  behalf  pay,  was  held  good  (Bennison  v.  Thelwell,  7  M.  &  W.  512). 
In  assumpsit^y  public  officer  of  a  banking  co-partnership  against  acceptor; 
plea,  that  by  an  indenture  between  the  deft,  of  the  first  part,  one  May,  de- 
scribed to  be  the   manager  of  the  co-partnership,  and  one  W.  B.,  of  the 
second  part,  and  the  creditors  of  the  deft,  of  the  third  part,  the  deft,  assigned 
all  his  effects  to  May  and  W.  B.,  in  trust  for  the  creditors,  in  consideration 
whereof  the  several  creditors  released  their  respective  debts.    The  plea  then 
averred  that  May,  so  being  such  manager  as  aforesaid,  executed  an  inden- 
ture as  such  manager,  on  behalf  of  the  co-partnership,  and  duly  authorized 
in  that  behalf,  and  which  execution  had  been  since  ratified,  &c.,  by  the  co- 
partnership, with  the  knowledge,  &c.,  of  the  several  parties  to  the  indenture. 
The  pit.  replied  that  May  did  not  execute  the  indenture,  as  such  manager  on 
behalf  of  the  co-partnership,  nor  was  he  at  any  time  authorized  in  that 
behalf  modo  et formal  held,  on  special  demurrer,  that  the  several  allegations 
that  were  traversed  by  the  replication  tended  only  to  one  single  defence,  and, 
therefore,  the  replication  was  not  obnoxious  to  the  charge  either  of  duplicity 
or  negative-pregnancy,  and  that  it  properly  took  issue  *upon  the 
only  material  allegations  in  the  plea  (Bell  v.  Tuckett,  4  Sco.  N.    [*810] 
R.  402). 

Plea  that  the  goods  were  with  the  consent  of  the  pits,  sold  and  delivered 
to  the  deft,  by  one  H.,  being  the  agent  and  factor  of  the  pits.,  in  his  own 
name  as  the  true  owner.  Replication  that  the  goods  were  not  with  consent 
of  he  pits,  sold  and  delivered  to  the  deft,  by  H.  in  his  name  as  the  true 
owner,  in  manner  and  form,  &c.  A  demurrer  was  held  frivolous  (Pigeon 
v.  Osborne,  12  Ad.  &  E.  715).  So,  payment  in  satisfaction  and  acceptance 
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in  satisfaction  may  both  be  put  in  issue  by  the  same  replication  (Webb  v. 
Weatherby,  1  Bing.  N.  C.  502);  and  a  replication  putting  in  issue  the  vari- 
ous steps  through  which  the  pit.  had  obtained  satisfaction  by  sale  and  appli- 
cation of  the  proceeds  of  a  mortgage  security,  was  held  good  (Washbourne 
v.  Burrows,  1  Exch.  107).  But  several  facts  must  be  traversed  disjunctively 
\vhereverproofofthem  all  is  not  absolutely  incumbent  on  the  opposite  party 
(Goram  v.  Sweeting,  2  Wms.  Saund.  207).  So,  where  to  an  action  on  ah 
attorney's  bill,  the  deft,  pleaded  that  the  bill  was  for  work  at  law  and  in 
equity  and  was  not  delivered  to  her  a  month  before  action;  replication,  that 
the  bill  was  not  for  work  at  law  and  in  equity,  held  ill  (Moore  v.  Boulcott, 
1  Bing.  N.  C.  323:  Stubbs  v.  Lainson,  5  Dowl.  P.  C.  162).  But  where,  to 
an  action  against  the  maker  of  two  promissory  notes,  the  deft,  pleaded  that 
the  said  promissory  notes  and  each  of  them  were  and  was  obtained  from  the 
deft,  by  the  plt.'s  fraud  ;  replication,  that  the  promissory  notes  were  not 
obtained  by  fraud,  modo,  &c. :  held,  on  special  demurrer,  that  ihe  replica- 
tion was  good,  and  did  not  tender  too  large  a  traverse,  it  being  distributive 
(Wood  v.  Peyton,  13  M.  &  W.  30). 

There  are  cases  too  in  which  a  traverse  of  several   matters   constituting 
one  plea  or  one  replication  has  been  disallowed.     Thus  where  to  an  action 
of  debt  for  penalties,  charging  the  deft,   that  he,  being  depuly-clerk  of  the 
peace,  practised  at  sessions  as  an  attorney;  plea,  that  the  deft,  was  not  at 
any  of  the  times,  &c.,  deputy-clerk  of  the  peace,  nor  did  he  commit  any  of 
the  supposed  offences  in  manner,  &c.  was  bad  for  duplicity  (Faulkner  v. 
Chevell,  5  Ad.  &  E.  213).     So,  a  rejoinder  to  a  replication  in  trespass  for 
stopping  up  a  private  way  under  an  inclosure  act,  alleging  that  the  commis- 
sioner did  not  direct  the  way  to  be  stopped  up,  nor  give  any  orders  relating 
to  the  same,  nor  by  his  award  set  out  or  appoint  any  other  way  in  lieu  of  it, 
is  bad  for  duplicity  (White  v.  Reeves,  2  Moo.  23).    In  trover  (by  assignees), 
plea,  that  before  bankruptcy  the  bankrupts  were  possessed  of  the  goods  in 
the  declaration  mentioned,  and  the  defts.  held  and  were  possessed  of  them 
as  the  warehousemen  and  agents  of  the  persons  from  whom  the  bankrupts 
afterwards  purchased  them;  that  the  bankrupts  purchased  them  from  F. 
Brothers,  under  a  contract  for  payment  by  bill  at  four  months;  that  from 
the  time  of  the  purchase  the  defts.  held  them   as   the  warehousemen  and 
ngenis  of  the  bankrupts,  that  the  bill  of  exchange  became  due  before  the 
bankruptcy,  and  that  the  bankrupts  being  unable  to  meet  it,  it  was  thereupon 
agreed  between  them  and  F.  Brothers,  in  consideration  that  the  latter  would 
forbear  to  take  proceedings  to  compel  payment  of  the  bill,  and  would  accept 
the  said  goods  in  satisfaction  and  discharge  thereof,  that  the   bankrupts 
should  re-transfer  and  re-deliver  the  goods  to  them.     The  plea  then  averred 
that  the  pits,  had  notice  of  premises,  and  assented  to  the  re-delivery  to  F. 
Brothers,  that  before  the  bankruptcy  the  goods  were  accordingly  re-trans- 
ferred and  re-delivered  to  them,  and  were  accepted  by  them  in  satisfaction 
of  the  bill  of  exchange,  and  that  all  property  and  interest  in  the  goods  vested 
in  and  became  the  property  in  possession  of  F.  Brothers,  by  a  re- 
[*811  ]    delivery  ^thereof  to  them  by  the  defts.  by  authority  of  the  bank- 
rupts, before  the  bankruptcy,  and  that  therefore  the  defts.  refused 
to  deliver  the  goods  to  the  pits,  as  assignees,  which  was  the  conversion  com- 
plained of.     Replication  that  it  was  not  agreed  between  the  bankrupts  and 
F.  Brothers,  as  in  the  plea  mentioned,  nor  were  the  goods  re-transferred, 
re-delivered,  or  accepted  in  satisfaction  as  therein  alleged,  concluding  to  the 
country:  held  bad,  on  special  demurrer,  for  m,.ltifariousness  (Wolfe  v.  Be- 
van,  13  M.  &  W.  160). 

Payee  against  maker  of  a  note,  plea  that  the  note  was  made  in  B.,  and 
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that  by  the  law  of  B.  no  person  might  take  or  agree  to  take  on  a  loan  more 
than  five  per  cent,  interest,  and  all  agreements  for  paying  more  were  void, 
and  no  person  could  recover  on  such  an  agreement  either  the  money  lent, 
or  the  interest,  and  promissory  notes  made  to  secure  payment  of  money  lent 
on  such  an  agreement  were  void ;  that  pit.  and  deft,  residing  in  B.,  agreed 
that  pit.  should  lend  deft,  money  at  more  than  five  per  cent,  interest,  and 
that  a  note  should  be  made  for  securing  the  repayment  of  the  money  so  lent, 
with  the  said  interest ;  and  that  the  money  Was  lent,  and  the  note  mentioned 
in  the  declaration  made  in  pursuance  of  the  agreement.  Replication,  that 
the  rate  of  interest  was  not  by  the  law  of  B.  limited  to  five  per  cent.,  nor  by 
that  law  were  promissory  notes  made  to  secure  the  payment  of  money  lent 
on  an  agreement  for  more  than  five  per  cent,  interest  void,  nor  *did  deft, 
make,  or  pit.  receive  the  note  on  terms  contrary  to  the  law  of  B.  On  spe- 
cial demurrer  for  multifariousness  and  uncertainty,  held,  that  the  replication 
was  good,  the  first  two  branches  merely  traversing  facts  which  made  up  a 
single  defence,  and  the  last  branch  either  .repeating  the  traverse  in  the  other 
two  branches,  or  which  (per  Williams,  J.)  was  its  real  effect,  denying  matter 
not  alleged  in  the  plea,  and  being  superfluous  on  the  former  supposition, 
and  immaterial  on  the  latter  (De  Bernardy  v.  Spalding,  4  Q.  B.  823).  De- 
claration in  assumpsit,  stating  that  the  pit.  had  recovered  in  an  action  against 
R.  S.  the  sum  of  3000/.  and  had  sued  out  a  ca.  sa.  under  which  R.  S.  had 
been  taken  in  execution,  alleged  that  in  consideration  that  the  pit.  would 
procure  the  release  of  R.  S.  from  custody,  the  deft,  promised  to  pay  him 
5001.  Averment,  that  the  pit.  did  procure  the  release  of  R.  S.  from  cus- 
tody ;  breach,  in  non-payment  of  the  500/.  The  deft,  pleaded  as  follows : 
first,  that  R.  S.  was  a  member  of  the  House  of  Commons  and  entitled  to 
privilege  of  parliament  and  freedom  from  arrest ;  that  his  release  from  cus- 
tody was  only  on  the  ground  of  his  being  so  privileged ;  that  he  afterwards 
ceased  to  be  a  member  of  the  house,  and  became  and  still  is  liable  to  be 
taken  in  execution  at  the  suit  of.,  the  pit. ;  that  the  promise  of  the  deft,  was 
a  promise  to  answer  for  the  debt  of  another,  and  that  there  was  no  memo- 
randum in  writing  thereof:  held  bad  for  duplicity  (Butcher  v.  Stewart,  9 
M.  &  W.  405 ;  see  Stevens  v.  Underwood,  4  Bing.  N.  C.  655). 

That  A.  was  intrusted  by  pits,  with  certain  dock  warrants  for  the  delivery 
of  four  bales  of  silk,  therein  directed,  and  had  applied  to  the  deft,  for  an  ad- 
vance of  money  upon  the  pledge  of  the  four  bales  of  silk,  and  that  it  was 
agreed  between  the  deft,  and  A.,  that  he  should  pledge  with  the  deft,  the 
said  four  bales  of  silk  as  a  security  for  the  money;  and  the  plea  went  on  to 
allege  the  delivery  of  the  dock  warrants,  the  pledging  of  the  said  four  bales 
of  silk,  and  an  advance  of  money  thereupon,  and  so  justified  the  delivering 
of  them.  To  this  the  pit.  replied,  that  A.  was  not  intrusted  with,  and  in 
possession  of,  the  dock  warrants,  nor  did  he  agree  with  the  deft,  for  the 
pledge  of  the  said  four  bales  of  silk,  modo,  &c. ;  held,  on  special  demurrer, 
that  the  replication  was  too  *large  (Bonzi  v.  Stewart,  8  Sco.  N.  R. 
525).  The  declaration  stated  that  the  deft,  bargained  for,  and  [  *812  ] 
bought  of  the  pit.,  who  sold  him  not  less  than  5000,  nor  more  than 
6000  oak  trees,  to  be  well  taken  up  by  the  pit.  at  the  usual  and  proper  time, 
and  to  be  delivered  by  pit.  to  deft.,  and  by  him  paid  for  on  delivery,  alleging 
mutual  promises,  and  averring  that  pit.  well  and  properly  took  up  for  the 
deft.  6000  oak  trees,  &c.,  at  the  usual  and  proper  time,  and  was  ready  to 
deliver,  and  tendered  them,  but  deft,  would  not  accept,  &c.  Plea,  that  deft, 
did  not  well  and  properly  take  for,  or  tender,  or  offer  to  deliver  to  deft,  6000, 
&c.,  molo,  &c. :  held  bad  for  duplicity  (Smith  v.  Dizon,  7  Ad.  &  E.  1). 
Declaration  by  sheriff  against  his  replevin-clerk,  for  taking  insufficient  sure- 
ties, alleging  the  appointment  of  deft,  pursuant  to  the  statute  (1  &  2  W.  & 
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M.  c.  12,  s.  3),  and  acceptance  of  it,  and  continuing  in  it  up  to  the  time  of 
committing  the  grievance.  Plea,  that  pit.  did  not  depute,  appoint  arid  pro- 
claim deft,  one  of  his  deputies,  &c.,  pursuant  to  the  statute,  and  that  deft. 
was  not  at  the  time  when,  &c.,  such  deputy  of  the  pit.  as  such  sheriff*  as 
aforesaid,  modo*  &c. :  held,  that  the  plea  was  bad  for  duplicity  (Bowdon  v. 
Hall,  4  Q.  B.  840),  The  assignees  of  a  bankrupt  brought  money  had  and 
received  to  their  use.  Plea,  as  to  19/.  19s.  parcel,  &c.,  that  bankrupt  was, 
before  bankruptcy,  indebted  to  deft,  in  20/.  for  goods  sold,  and  that  before 
bankruptcy  he  lent  deft,  a  cheque  for  911.  10s.,  which  deft,  cashed  after  the 
bankruptcy,  and  the  amount  of  which  was  the  same  money  for  which  the 
pit.  had  declared ;  and  as  to  19/.  19s.  set-ofT  under  6  Geo.  IV.  c.  16,  s.  50). 
Replication,  that  the  bankrupt  was  not  indebted  to  the  deft.,  nor  did  the  bank- 
rupt give  credit  to  the  deft.,  modo,  &c.  The  court,  after  argument,  advised 
the  pit.  to  amend,  which  he  did  (Hulme  v.  Mugglestone,  3  M.  &  VV.  30). 

The  court  will  not  give  leave  to  reply  double,  under  4  &  5  Anne,  c. 
15  (Hearn  v.  Seawell,  Fort.  335;  Whilby  v.  Chapman,  Barnes,  364); 
though  under  that  statute  the  pit.  in  replevin  may,  with  leave  of  the  court, 
plead  several  pleas  in  bar  to  an  avowry,  or  recognizance  (Volliem  v.  Simp- 
son, 2  B.  &  P.  368  ;  1  Ch.  PI.  681). 

It  has  been  seen  that  a  replication  may  contain  several  distinct  answers  to 
different  parts  of  a  plea  divisible  in  its  nature.  In  trespass  de  bonis  aspor- 
tatis  of  several  articles,  a  plea  justifying  the  removal  quid  damage  feusant, 
enures  as  a  several  pica  in  respect  of  each  article,  and  the  pit.  may  reply 
severally  ;  thus,  he  may  traverse  the  replication  as  to  one  article,  and,  as 
to  another  reply  excess  (Vivian  v.  Jenkins,  5  Nev.  &  M.  14).  If  the  plea 
justify  the  removal  of  goods  of  a  similar  description,  enumerated  in  different 
counts,  if  the  identity  of  the  goods  in  the  different  counts  be  not  alleged  the 
pit  may  reply  severally  in  respect  of  the  articles  in  each  count  (Ib.);  and 
the  insufficiency  of  one  of  such  sectional  replications  demurred  to  for  dupli- 
city in  putting  in  issue  the  whole  plea  by  a  traverse,  absque  tali  causa,  where1, 
in  respect  of  matter  of  title  disclosed,  the  pit.  should  have  put  in  issue  a  por- 
tion only  of  the  plea,  by  traversing  absque  residua  causa,  does  not  affect  the 
duplicity  of  the  other  replications  to  the  same  plea  (Ib. ;  1  Ch.  PI.  680). 

In  putting  the  whole  of  the  defence  in  issue,  negative-pregnancy  must  be 
avoided  (Jones  v.  Jones,  16  M.  &  W.  710  ;  see  Myn  v.  Cole,  Cro.  Jac.  87; 
2  Saund.  319,  n.  (b)  );  and  it  must  be  done  subject  to  the  qualification 
established  by  Crogate's  case,  8  Co.  R.  67.  The  new  rules  have  not 
abolished  it,  and  it  ought  to  be  adhered  to  (Ib.  21  Jur.  335).  A  plea  con- 
taining two  distinct  defences  is  not  the  less  a  double  plea  because  one  of  the 
defences  is  badly  pleaded  (Stevens  v.  Underwood,  supra).  So,  of 
[  *813  ]  the  traverse  of  an  averment  'immaterial  to  the  case,  either  sepa- 
rately or  together  with  material  averments  (see  Bushel  1  v.  Lech- 
mere,  1  Ld.  Raym.  369;  Hall  v.  Tapper,  3  B.  &  Ad.  655;  Regil  v.  Green, 
supra;  Radford  v.  Smith,  3  M.  &  W.  254;  Thurman  v.  Wild,  11  Ad.  & 
E.  453 ;  Turnley  v.  M'Gregor,  6  Sco.  N.  R.  906).  So,  where  one  part 
of  the  traverse  may  be  immaterial  (Regil  v.  Green,  1  M.  &  W.  328; 
see  Bishton  v.  Evans,  2  C.  M.  &  R.  20;  but  see  dicta  in  De  Bernardy 
v.  Spalding,  4  Q.  B.  823).  In  covenant  for  rent  of  turnpike  tolls,  to 
which  there  was  a  plea  that  the  pits,  entered  upon  part  of  the  tolls,  and 
ejected,  expelled,  put  out,  and  removed  the  deft,  from  the  possession 
thereof,  &c.  Replication  that  the  pits,  did  not  enter  into  or  upon  the  said 
part  or  portion  of  the  said  demised  tolls  ;  or  eject,  expel,  put  out,  or  remove 
the  defendant  from  the  possession  thereof,  modo,  &c.  Special  demurrer,  for  that 
the  allegation  of  entry  was  immaterial,  and  ought  not  to  be  traversed.  The 
court  held,  that  an  entry  upon  tolls  was  impossible,  and  the  averment  and 
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traverse  of  it  insensible ;  so  that  in  fact  no  separate  issue  was  raised  upon  it, 
or  that  if  it  had  any  meaning,  it  must  be  taken  as  part  of  the  deft.'s  own 
description  of  the  eviction  relied  upon,  which  the  pits,  had  a  right  to  follow 
(Palmer  v.  Gooden,  8  M.  &  W.  890;  see  2  Wms.  Saund.  207  b,  m-,  De 
Bernardy  v.  Spalding,  4  Q.  B.  823).  Duplicity  is  aided,  unless  deft,  demur 
specially  (27  Eliz.  c.  5 ;  4  &  5  Anne,  c.  16 ;  1  Saund.  337  6,  n.  3 ;  1  Ch. 
PI.  681). 

Forms  and  Parts  of. 

No  venue  shall  be  stated  in  the  body  of  the  declaration  or  any  subsequent 
pleading.  But  in  cases  where  local  description  is  now  required,  such  local 
description  shall  now  be  given  (R.  G.  H.  T.  4  Will.  IV.  r.  8).  A  replication 
before  the  R.  G.  H.  T.  4  Will.  IV.  was  usually  entitled  in  the  court,  and  of 
the  term  of  which  it  was  pleaded,  and  the  names  of  the  pit.  and  deft,  stated 
in  the  margin  :  thus,  "  A.  B.  against  C.  D." 

Since  the  above  new  rules,  as  to  the  title  of  the  court,  the  same  practice 
still  prevails,  although  no  advantage  could  be  taken  of  the  omission,  but  not 
so  as  to  the  date;  for,  by  r.  1,  every  pleading  shall  be  entitled  of  the  day  of 
the  month  and  year  when  the  same  is  pleaded,  unless  otherwise  specially 
ordered  by  the  court  or  a  judge.  The  observations  ante,  "PLEAS  IN  BAR," 
with  respect  to  the  title  of  a  plea,  will  in  general  apply  here.  The  names 
of  the  parties  should  be  accurately  stated  in  the  margin.  By  r.  2  impar- 
lances  are  abolished,  but  it  provides  for  the  statement  of  matters  (such  as 
deaths,  or  other  events)  that  may  have  occurred  since  the  last  pleading,  by 
way  of  suggestion  or  allegation.  Nor  shall  it  be  necessary  in  any  replica- 
tion, or  subsequent  pleading  intended  to  be  pleaded  in  maintenance  of  the 
whole  action,  to  use  any  allegation  of  precludi  non,  or  to  the  like  effect,  of 
any  prayer  of  judgment ;  and  all  pleas,  replications,  and  subsequent  plead- 
ings pleaded  without  any  such  formal  parts  as  aforesaid,  shall  be  taken, 
unless  otherwise  expressed  or  pleaded,  respectively  in  bar  of  the  whole  action, 
provided  that  nothing  herein  contained  shall  extend  to  cases  where  an  estop- 
pel is  pleaded  (R.  G.  H.  T.  7  Will.  IV.  r.  9).  The  precludi  non  is  still 
admissible,  and  sometimes  useful  (1  Ch.  PI.  628).  If  the  plea  be  pleaded 
in  total  bar  of  a  particular  part  of  a  count,  it  is  not  requisite  in  a  replication 
replying  specially  to  it  to  commence  with  the  formula  of  precludi  non,  or 
conclude  with  a  prayer  of  judgment  (Phillips  v.  Roderick,  2  Jur.  419). 
When  the  body  of  the  replication  only  contains  an  answer  to  a  part  of  the 
plea,  the  commencement  should  recite  or  specify  that  part  intended 
*to  be  answered  ;  for,  should  the  commencement  assume  to  answer  [  *814  ] 
the  whole  plea,  but  the  body  only  contain  an  answer  to  part,  the 
whole  replication  will  be  insufficient,  and  so  vice  versa  (1  Saund.  78,  n.  3, 
377,  378 ;  Com.  Dig.  Pleader,  F,  25 ;  Lut.  241 ;  2  B.  &  P.  427 ;  1  Ch.  PI. 
523). 

The  body  of  the  replication  contains,  either — first,  matter  of  estoppel  ; 
secondly,  a  denial  of  the  plea  ;  thirdly,  a  confession  and  avoidance  of  it;  or, 
fourthly,  in  the  case  of  an  evasive  plea,  a  new  assignment  (1  Ch.  PI.  629). 

If  the  pit.  do  not  dispute  and  cannot  avoid  the  facts  stated  in  the  plea,  but 
contends  that  their  legal  operation  is  insufficient  to  defeat  the  action,  he  must 
demur  to  the  plea  (Ib.;  see  ante,  "  DEMURRER"). 

With  respect  to  the  form  and  parts  of  a  replication  denying  only  part  of 
the  plea,  it  is  a  rule  a  party  may  traverse  or  deny  any  material  allegation 
in  his  opponent's  pleadings,  although  it  might  have  been  unnecessary  to  state 
it  so  precisely  as  laid ;  but,  where  the  allegation  is  not  material,  it  cannot  be 
traversed  (2  Saund.  207,  n.  21,  22,  24;  Com.  Dig.  Pleader,  Q;  1  Ch.  PI. 
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640);  thus,  mailers  of  mere  aggravation  or  inducement,  or  explanatory  mat- 
ter; nor  can  the  pit.  so  traverse  the  matters  of  the  plea  as  to  include  such 
immaterial  averment  in  the  issue  (Thurman  v.  Wild,  11  Ad.  &  E.  453); 
and  a  material  fact  may  be  denied,  though  laio1  under  a  videlicet  (1  Saund. 
170,  n.  2 ;  1  Ch.  PI.  ib.);  and  whatever  is  necessarily  understood,  intended, 
or  implied,  is  traversable,  as  much  as  if  it  were  expressly  alleged  (2  Saund. 
10,  n.  14;  1  Ch.Pl.ib.);  but  matter  not  before  stated,  or  necessarily  implied, 
is  not  traversable  (1  Saund.  312,  n.  4 ;  1  Saund.  34t,  n.  (c);  Cro.  Car.  586; 
Willes,  100,  n.  (/,);  1  Ch.  PI.  640;  Steph.  PI.  223,  226).  And,  when  a 
party  appears  on  the  face  of  the  pleadings  to  be  estopped  from  denying  a 
fact,  if  he  were  to  traverse  it  his  pleading  would  be  demurrable  (Palmer  v. 
Ekins,  Stra.  817 ;  Blake  v.  Foster,  8  T.  R.  487  ;  7  T.  R.  557). 

Matters  of  law  when  connected  with  fact  are  traversable  (Grocers'  Com- 
pany v.  Canterbury  (Archbishop  of),  2  Bl.  R.  776;  see  Meath  (Bishop)  v. 
Winchester  (Marquis),  3  Bing.  N.  C.  215 ;  4  Cl.  &  Fin.  445).  An  allega- 
tion in  a  plea  to  a  count  on  a  bill  of  exchange,  that  the  pits,  were  a  banking 
company,  consisting  of  more  than  six  persons,  and  that  they  were  illegally 
associated  together  under  3  &  4  Will.  IV.  c.  98,  is  compounded  of  law  and 
fact,  and  therefore  traversable  (Ransford  v.  Copeland,  6  Ad.  &  E.  482). 
Debt  on  bond,  plea,  fiat,  &c.,  concluding  that  by  reason  of  the  premises  the 
assignees  became  entitled  to  the  debt  and  cause  of  action  :  held,  that  the  latter 
allegation  was  not  traversable  (Dangerfield  v.  Thomas,  9  Ad.  &  E.  292; 
see  Woodham  v.  Edwards,  5  Ad.  &  E.  771). 

If  time,  place,  or  any  other  circumstance, "when  not  material,  be  traversed, 
the  opposite  party  may  demur.  In  general,  the  intent,  or  virtute  cujus,  as 
"  by  virtue  of  the  said  writ,"  &c.,  ought  not  to  be  put  in  issue  (Com.  Dig. 
Pleader,  7  ;  12  Mod.  387 ;  1  Saund.  23,  n.  5,  299,  n.  3);  nor  is  matter  of 
law  or  legal  inference,  in  general,  traversable  (Richardson  v.  Oxford  (Mayor 
of),  2  H.  Bl.  182;  5  T.  R.  367;  2  Saund.  159,  a  161,  n.  11  ;  1  Saund.  23, 
n.  5 ;  Summers  v.  Ball,  8  M.  &  W.  596).  The  concluding  allegation  in  a 
plea  of  bankruptcy  that  by  reason  of  the  premises  the  assignees  become  en- 
titled to  the  debt  and  cause  of  action  is  not  traversable  (Dangerfield  v.  Thomas, 
9  Ad.  &  E.  292). 

The  subject  has  recently  been  settled  by  the  Court  of  Common  Pleas  in 
Lucas  v.  Nockells  (1  M.  &  P.  803),  wherein  the  Chief  Justice  said  it  has 
been  argued  before  us  that  motives  are  not  examinable,  and  that  the  allega- 
tion in  pleas  of  virtute  cujus  is  not  traversable.  If  a  man  do  that 
[  *815  ]  which  he  is  justified  in  doing,  and  no  *more,  the  law  in  many  cases 
will  not  permit  his  motives  to  be  inquired  into ;  as,  if  he  have  a  right 
to  prosecute  for  a  crime,  or  to  arrest  for  a  debt,  there  can  be  no  inquiry  as 
to  the  motives  with  which  these  acts  were  done,  but  if  he  do  more  than  as  a 
prosecutor  or  creditor  he  have  a  right  to  do,  he  will  not  be  justified,  and  it 
becomes  proper  to  inquire  whether  the  prosecution  or  arrest  were  not  mere 
pretence.  Such  an  inquiry  is  material  for  the  purpose  of  getting  at  the  real 
nature  of  the  transaction,  and  enabling  the  jury  to  award  proper  damages; 
the  virtute  cujus  is  sometimes  a  mere  inference  of  law  as  to  what  is  the 
meaning  of  the  writ,  or  the  extent  of  authority  given  by  it  in  such  cases ;  a 
question  of  law  is  raised,  and  there  can  be  no  traverse,  for  that  withdraws 
the  consideration  of  law  from  the  judges,  and  presents  it  to  the  jury  ;  but  the 
virtute  cujus  sometimes  raises  a  mixed  question  of  law  and  fact,  and  when 
this  is  the  case  there  may  be  a  traverse,  for  that  is  the  only  mode  by  which 
the  facts  are  to  be  settled  on  which  the  law  depends.  In  Beal  v.  Simpson, 
(1  Ld.  Raym.  410)  Mr.  J.  Powell  says  that  when  a  matter  of  law  is  only 
comprised  in  a  virtute  cujus,  then  it  is  not  traversable,  but  when  matter  of 
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fact  is  comprised  in  it,  the  virtute  is  traversable.  Lord  C.  J.  Treby  differed 
from  Mr.  Justice  Powell  on  this  point,  and  said  "by  virtue  of  the  writ"  means 
by  authority  of  the  writ  by  an  operation  of  law  on  the  writ  without  any  in- 
gredient or  mixture  of  matter  of  fact.  The  other  judges  agreed  with  Mr. 
Justice  Powell,  and  said  that  when  the  virtute  cujus  is  mixed  with  fact,  it 
may  be  traversed  (Beal  v.  Simpson,  supra).  It  appears  from  1  Wm.  Saund. 
23,  n.  5,  that  virtute  cujus  may  be  traversed,  and  he  refers  in  support  of  this 
opinion  to  Hob.  52,  9,  H.  6,  fols.  14,  20.  The  learned  editor,  Mr.  Justice 
Williams,  says  that  "  when  the  words  virtute  prcetexta  per  quod,  fyc.,  introduce 
a  consequence  from  the  preceding  matter,  they  are  not  traversable,  but  that 
matter  of  law  connected  with  fact,  or  rather  matter  of  right  resulting  from 
facts,  is  traversable."  In  the  Grocers'  Company  v.  Canterbury  (Archbishop 
of),  3  Wils.  234,  Lord  Chief  Justice  De  Grey,  in  giving  the  judgment  of 
the  court,  says,  "  Law  connected  with  fact  is  clearly  traversable." 

The  traverse  should  also  be  on  some  affimative  matter,  and  not  put  in  issue 
a  negative  allegation  (Marten  v.  Smith,  6  East,  556,  557). 

So,  if  deft,  plead  that  on  a  certain  day,  and  at  a  certain  place,  the  pit.  de- 
mised to  him  the  close  in  question,  a  traverse  that  on  the  day,  or  at  the  place 
stated,  the  pit.  did  not  demise,  &c.,  is  bad  as  putting  in  issue  the  immaterial 
allegations  of  time  and  place  (2  Saund.  319,  n.  6  ;  1  Saund.  268  a,  n.  ; 
Steph.  280  ;  see  Wilkins  v.  Boutcher,  1  Dowl.  N.  S.  478).  And  in  trespass 
for  entering  plt.'s  house  the  deft,  pleaded  that  the  plt.'s  daughter  licensed  him 
to  enter ;  a  replication  that  deft,  did  not  enter  per  licentiam  suam,  is  bad,  as 
a  negative  pregnant,  implying  or*  importing  an  affimative,  though  good  after 
verdict(Myn  v.Cole,Cro.  Jac.87  ;2  Saund.  319, n. 6).  It  is  enough  to  deny  the 
substance  and  effect  of  the  averment  without  pursuing  the  words  of  the  party 
(Gilbert  v.  Parker,  1  Salk.  629;  1  Saund.  269,  n.).  But,  where  to  a  declaration 
against  a  rector  for  not  carrying  away  tithe,  deft,  pleaded  that  the  close  was 
surrounded  with  ditches,  and  that  the  ditches,  ways  and  passages,  were  so 
filled  with  water  that  he  could  not  carry  off  his  tithes ;  replication,  that  the 
ditches,  ways,  and  passages,  were  not  so  :  held  sufficient,  though  in  the  con- 
junctive, because  the  plea  is  an  entire  matter  of  defence,  and  the -deft,  relies 
on  the  whole,  and  not  on  each  particular  part  being  impassable  (South  v. 
Jones,  1  Stra.  245  ;  see  Robinson  v.  Raley,  ante,  p.  808).  So,  to  a  plea 
prescribing  for  tolls,  *and  also  showing  a  prescriptive  right  to  dis- 
train for  the  same,  the  replication  may  deny  both  the  prescriptions  [  *816  ] 
(1  Ch.  PI.  643). 

The  traverse,  or  denial,  or  allegation,  should  be  so  framed  as  to  be  divisible 
and  entitle  the  party  pleading  to  recover  pro  tanto,  if  he  prove  part  of  the 
allegation  (Richards  v.  Peake,  2  B.  &  C.  918  ;  Arlett  v.  Ellis,  7  B.  &  C. 
346  ;  but  see  Tapley  v.  Wainright,  5  B.  &  Ad.  395  ;  and  Smith  v.  Royston, 
8  M.  &  W.  381 ;  see  Cousons  v.  Paddon,  4  Dowl.  P.  C.  494  ;  Tuck  v.  Tuck, 
7  M.  &  W.  373). 

So  a  replication  to  a  plea  of  infancy,  that  the  goods  mentioned  in  the  declara- 
tion were  necessaries,  suitable  to  the  deft.'s  degree,  is  a  divisible  allegation,  and 
may  be  proved  in  part  (Tapley  v.  Wainwright,  supra  ;  per  Lord  Denman, 
C.  J.,  but  not  if  words  be  introduced  which  impose  the  necessity  of  proving 
the  whole,  thus,  that  all  the  goods  were  necessaries  (Ib.).  Assumpsit  for 
work,  labour,  and  materials.  Plea,  that  there  was  an  agreement  that  the 
work  should  be  done  to  the  satisfaction  of  the  deft.,  or  his  surveyor,  and  that 
the  building  had  not  been  completed  to  the  satisfaction  of  the  deft,  or  his  sur- 
veyor, and  the  replication  unnecessarily  was  in  the  conjunctive ;  yet,  it  was 
holden  after  verdict  to  be  supported  in  evidence  by  proof  that  the  deft,  was 
satisfied  (Bradley  v.  Milnes,  1  Bing.  N.  C,  644). 
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The  traverse,  also,  must  not  be  two  Inrge  (Cobb  v.  Bryan,  3  B.  &  P.  348  ; 
Com.  Dig.  Pleader,  G,  15,  21  ;  1  Saund.  268,  269,  n.  2)  ;  thus,  in  an  action 
on  a  policy  on  ship  and  tackel,  the  deft,  should  not  deny  that  the  ship  and 
tackle  were  lost,  but  that  neither  was  lost  (1  Ch.  PI.  645).  Nor  so  narrow 
as  to  prejudice  the  defence  (Com.  Dig.  Pleader,  G.  17  ;  1  Ch.  PI.  523,  645). 

But  in  general  a  party  is  not  bound  to  traverse  more  than  one  fact  material 
to  the  matter  in  dispute '(1  Saund.  268,  n.  1).  And  in  trespass,  if  he  justify 
under  a  prescriptive  right  to  a  duty,  and  the  like  right  to  distrain  for  it,  a 
replication  traversing  the  duty,  without  denying  the  right  to  distrain,  is  suf- 
ficient (Griffith  v.  Williams,  1  Wils.  338).  And^here  the  claim  is  divisible 
and  damages  pro  tanto  are  recoverable,  the  allegation  should  not  attempt  to 
confine  the  party  to  evidence  of  a  tort  continuing  for  a  specific  and  named 
period  (1  Saund.  267). 

With  respect  to  the  modes  of  denial,  there  are  three — first,  the  pit.  admits 
some  fact  or  facts,  and  denies  the  other,  concluding  to  the  country  ;  secondly, 
he  at  once  denies  the  particular  fact  intended  to  be  put  in  issue,  and  con- 
cludes to  the  country  ;  or  thirdly,  formally  traverses  a  particular  fact,  and 
concludes  to  the  country  (1  Ch.  PL  646). 

When  the  pleading  of  either  party  contains  several  matters,  and  the  oppo- 
site party  is  not  at  liberty  to  put  the  whole  in  issue,  he  may  admit  one  or  more 
facts,  and  deny  the  other  (Bac.  Abr.  Accord,  C,  1  ;  Ch.  PI.  646) ;  or  may 
admit  one  fact,  and  traverse  another  (Fenner  v.  Fisher,  Poph.  1).  Formerly 
it  was  usual  to  protest  certain  facts,  and  traverse  others.  But  no  protestation 
shall  now  be  made  in  any  pleading,  but  either  party  shall  be  entitled  to  the 
same  advantage  in  that  or  other  actions  as  if  a  protestation  had  been  made 
(R.  G.  H.  T.  4  Will.  IV.  r.  12).  This  protestation  was  of  no  other  use  than 
that,  in  case  the  party  making  it  succeeded  in  the  point  to  be  tried,  he  there- 
by saved  to  himself  the  liberty  of  disputing,  in  any  other  suit,  the  truth  of 
the  allegation,  which  was  protested  against  (2  Saund.  103,  n.  1  ;  Com.  Dig. 
Pleader,  4  ;  1  Ch.  PI.  646). 

The  description  of  replication,  at  once  denying  the  particular  fact  intended 
to  be  put  in  issue,  and  concluding  to  the  country,  without  any  preamble,  and 
without  a  formal  traverse,  most  frequently  occurs  in  practice,  and, 
[  *817  ]  on  account  of  its  conciseness,  should,  when  *practicable,  be  adopt- 
ed (see  instances,  1  Ch.  PI.  647).     As  to  when  a  formal  traverse  is 
necessary,  see  1  Ch.  PI.  647. 

A  replication,  denying  the  effect  of  the  plea,  and  showing  a  particular 
breach,  without  confessing  and  avoiding  the  plea,  most  frequently  occurs  in 
debt  on  a  bond,  conditioned  to  perform  covenants,  &c.  .(Com.  Dig.  Pleader, 
F,  14,  15).  The  rule  is,  that  in  all  cases  (except  in  the  case  of  an  award, 
which  stands  upon  a  particular  ground),  when  the  deft,  pleads  matter  of 
excuse  which  admits  a  non-performance,  it  is  sufficient  if  the  pit.  deny  the 
plea,  and  he  need  not  assign  a  breach  in  his  replication ;  but  it  is  otherwise 
where  the  deft,  has  pleaded  performance  (Shelley  v.  Wright,  Willes,  12, 
13) :  in  the  latter  case,  to  a  plea  of  general  performance  of  the  condition  of 
the  bond,  the  replication  must  state  the  breach  with  particularity,  and  should 
conclude  with  a  verification,  in  order  that  the  deft,  may  have  an  opportunity 
of  answering  it  (Cornwallis  v.  Savory,  2  Burr.  774;  1  Saund.  101,  102  ; 
Com.  Dig.  Pleader,  F,  14,  15;  1  Ch.  PI.  611).  Where  the  deft,  pleads  per- 
formance to  part  of  the  condition  only,  and  matter  of  excuse  for  non-per- 
formance to  the  residue,  the  pit.,  as  to  part  of  the  condition  to  which  per- 
formance is  pleaded,  may  assign  one  breach  or  more ;  but  as  to  the  part  of 
which  performance  is  not  pleaded,  but  is  excused,  there  must  be  a  sugges- 
tion, or  if  the  matter  of  excuse  is  traversed,  then  there  must  be  no  assign- 
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ment,  but  a  suggestion  of  breaches  (Webb  v.  James,  8  M.  &  W.  645 ;  see 
ante,  Vol.  I.  p.  652). 

The  replication  admitting,  either  in  words  or  in  effect,  the  facts  alleged  in 
the  plea,  and  avoiding  the  effect  of  it  by  stating  new  matter,  frequently 
occurs  in  practice. 

If  pit.  declare  on  a  fact,  which  at  first  view  is  a  trespass,  and  the  deft,  in 
his  plea  acknowledges  that  fact,  but  states  such  new  circumstances  as,  if 
true,  amount  to  a  justification,  if  the  pit.  can  suggest  additional  new  matter 
which  shows  that  the  deft.'s  plea,  though  true,  will  not  justify  the  trespass 
committed,  he  ought  to  reply  that  new  matter  in  a  special  replication,  that 
the  deft,  may  demur  or  take  issue  upon  it  (1  Ch.  PI.  651 ;  Sayre  v.  Roch- 
ford  (Earl),  2  Bl.  R.  1165;  King  v.  Phippard,  Garth.  280;  Evans  v.  Ogil- 
vie,  2  Y.  &  J.  79). 

If  infancy  be  pleaded,  the  pit.  may  reply  that  the  goods  were  necessaries, 
or  that  the  deft.,  after  he  came  of  age,  ratified  and  confirmed  the  promise 
(1  Ch.  PI.  651,  and  other  instances  there).  In  replications  of  this  descrip- 
tion, it  is  necessary  that  the  material  parts  of  the  deft.'s  title  be  admitted, 
either  in  terms  or  in  effect  (Dy.  171  6;  Jon.  W.  352;  and  see  mode  of 
admission,  1  Ch.  PI.  652).  When  the  replication  completely  confesses  and 
avoids  the  deft.'s  plea,  it  should  not  conclude  with  a  traverse  (1  Saund.  22, 
n.  2 ;  2  Saund.  28,  n.  2 ;  Com.  Dig.  Pleader,  2  G,  3);  and  there  is  no  occa- 
sion to  give  colour  to  the  deft,  in  this  replication  (Tayler  v.  Eastwood,  1 
East,  212),  though,  as  it  introduces  new  matter,  it  must  conclude  with  a 
verification,  in  order  that  the  deft,  may  have  an  opportunity  of  answering  it 
(1  Saund.  103,  n.).  A  replication  of  this  nature  must  confess,  as  well  as 
avoid,  the  effect  of  deft.'s  plea,  and  if  the  pit.  rely  on  some  excess,  as  an 
imprisonment  under  colour  of  process,  after  a  voluntary  escape,  this  matter 
should  be  new  assigned,  and  not  replied  (Scott  v.  Wilson,  2  Wils.  3,  4; 
Atkinson  v.  Matteson,  2  T.  R.  172  ;  1  Ch.  PI.  654).  As  to  new  assign- 
ments,  see  ante,  p.  452. 

With  respect  to  the  conclusion  of  a  replication,  when  the  replication  denies 
the  whole  of  the  deft.'s  plea,  containing  matter  of  fact,  it  should  conclude  to 
the  country  (1  Saund.  103;  1  Ch.  PI.  671);  and  it  is  an  estab- 
lished rule,  applicable  to  every  part  of  pleading  *subsequent  to  the  [  *818  ] 
declaration,  that  when  there  is  an  affirmative  on  one  side,  and  a 
negative  on  the  other,  or  vice  versa,  the  conclusion  should  be  to  the  country, 
although  the  affirmative  and  negative  be  not  in  express  words,  but  only  tan- 
tamount thereto  (Ib.) ;  and  it  may  also  be  laid  down  as  a  safe  rule,  that 
where  a  deft,  cannot  take  any  new  or  other  issue  in  his  rejoinder  than  the 
matter  he  had  before  pleaded,  without  a  departure  from  his  plea,  or  where 
the  issue  on  the  rejoinder  would  be  the  same  in  substance  as  on  the  plea,  the 
pit.  should  conclude  to  the  country  (Ib.) ;  and  it  is  not  material  in  this  case 
that  the  replication  contain  a  formal  traverse,  for,  where  a  traverse  com- 
prises the  whole  matter  of  the  plea,  the  replication  may  still  conclude  to  the 
country  (Haywood  v.  Davies,  1  Salk.  4;  1  Saund.  103  a,  b).  It  suffices  if 
there  is  a  good  traverse  of  the  substance  of  the  plea  (Hedges  v.  Sandon,  2 
T.  R.443).  In  debt  on  bond  for  not  accounting;  plea,  that  deft,  did  account. 
Replication,  that  deft,  received  2000/.,  for  which  he  did  not  account.  Re- 
joinder, that  he  received  it  from  different  persons,  and  that  he  accounted  for 
the  same.  Surrejoinder  that  the  moneys  mentioned  in  the  replication,  and 
those  mentioned  in  the  rejoinder,  were  different  moneys ;  conclusion  to  the 
country  held  good  (Calvert  v.  Gordon,  7  B.  &  C.  809) ;  and  this  is  a  good 
conclusion  in  all  special  traverses  (1  Ch.  PI.  671).  Where  new  matter  is 
alleged  in  the  replication,  it  should  conclude  with  an  averment  or  verifica- 
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tion,  in  order  to  give  the  deft,  an  opportunity  of  answering  it  (1  Saund.  103, 
n.  1,  327,  n.  1  ;  2  Saund.  63  g),  and  an  appropriate  prayer  of  judgment  lor 
debt  and  damages,  or  damages  only,  according  to  the  form  of  action,  and 
the  subject-matter  of  dispute  (see  Vivian  v.  Jenkins,  5  Nev.  &  M.  14),  and 
not  merely  unde  petit  judicium,  si  actione  predudi  debit  (Ib. ;  1  Ch.  PI. 
672).  But,  when  the  deft,  would  not  be  at  liberty  to  traverse  or  answer 
the  new  matter  without  a  departure,  the  replication  may,  notwithstanding 
the  introduction  of  new  matter,  conclude  to  the  country,  though  a  con- 
clusion with  a  verification  is  most  usual  (1  Saund.  327,  n.  1  ;  1  Ch.  PI. 
672). 

And  in  an  action  of  debt  on  a  recognizance  of  bail  in  the  same  court, 
•where  the  deft,  pleads  that  no  ca.  sa.  issued  against  the  principal,  a  replica- 
tion setting  out  the  ca.  sa.,  and  concluding  with  a  verification  by  the  record, 
and  a  prayer  that  the  record  may  be  inspected  by  the  court,  is  good,  though 
no  formal  issue  be  joined  (1  Ch.  PI.  672).  If  the  new  matter  introduced 
into  the  replication  be  of  a  negative  nature,  no  conclusion  seems  to  be 
necessary,  though  it  is  usually  adopted  by  using  the  common  verification 

(Ib.)- 

Where  matter  of  estoppel  is  replied,  the  pit.  should  expressly  rely  upon 
it,  or  he  will  lose  the  benefit  of  it  (1  Saund.  325,  n.  4  ;  1  Ch.  PI.  672) ;  and 
it  is  usual  to  conclude  the  replication  in  that  case  with  a  verification  and 
prayer  of  judgment,  if  the  deft,  ought  to  be  admitted  or  received  against  his 
own  acknowledgment,  &c.,  to  plead  his  plea  (Ib.).  But  in  this,  and,  indeed, 
in  all  other  replications,  it  is  sufficient,  after  the  proper  verification,  to  pray 
judgment  generally,  without  pointing  out  the  appropriate  judgment  (Shelley 
v.  Wright,  Willes,  13;  1  Saund.  97  a;  Le  Bret  v.  Papillon,  4  East,  502; 
Vivian  v.  Jenkins,  svpra}\  and  where  the  word  "  certify"  instead  of  "verify" 
was  by  mistake  used,  the  court  appeared  to  consider  it  sufficient  (Harvey  v. 
Stokes,  Willes,  6).  A  defect  in  the  conclusion  is  aided,  unless  assigned  as 
cause  of  special  demurrer  (16  &  17  Car.  II.  c.  8  ;  4  &  5  Anne,  c.  16,  s.  1  ; 
1  Saund.  99,  n.  2 ;  1  Ch.  PL  673).  Where  matter  of  record  is  relied  upon, 
the  pit.  should  conclude  his  replication  with  a  verification  by  the  record  (I 
Ch.  PI.  673). 

Pleadings  concluding  to  the  country  need  not  be  signed  by  coun- 
[*819  ]    sel  *(R.  G.  H.  T.  2  Will.  IV.  r.  107  ;  see  Jerv.  N.  Rules;  Tidd, 
Pr.  672;  1  Ch.  Pr.  278;  Shield  v.  Quick,  8  M.  &  W.  289;  Salter 
v.  Ponsford,  8  Dowl.  P.  C.  435 ;  see  "  PLEAS"). 

A  plea  ofnul  tiel  record  concludes  with  an  averment  and  prayer  of  judg- 
ment si  actio,  &c.,  except  in  the  case  of  a  judgment  in  Ireland  (Sanford  v. 
Rogers,  2  Wils.  114;  Collins  v.  Matthew  (Lord),  5  East,  473;  see  "RE- 
CORD"). If  the  plea  deny  a  record  in  the  same  court,  the  replication  thereto 
should  reassert  the  existence  of  the  record,  and  conclude  with  a  prayer  that 
it  may  be  viewed  and  inspected  by  the  court,  and  a  day  is  given  to  the  par- 
ties  (3  Ch.  PI.  461  ;  Clarke  v.  Scroggs,  2  Lut.  1514;  Newberry  v.  Strud- 
wick,  Barnes,  336).  Where  the  deft,  has  pleaded  a  record  of  the  same 
court,  the  replication  denying  it.  concludes  with  a  verification,  and  a  day  is 
given  to  the  parties  to  hear  judgment  (Tidd,  Pr.  9th  ed.  742).  And  where 
the  deft,  has  pleaded  a  record  of  another  court,  the  replication  mil  tiel  record 
may  either  conclude  by  giving  the  deft,  a  day  to  bring  it  in,  or  with  an 
averment  and  prayer  of  the  debt  and  damages,  &c.  (1  Ch.  PI.  626  ;  Sandford 
v.  Rogers,  2  Wils.  113).  In  the  former  case,  the  issue  is  complete  upon 
the  replication,  but  in  the  latter  there  should  be  a  rejoinder  reasserting  the 
existence  of  the  record  (Tipping  v.  Johnson,  2  B.  &  P.  302 ;  Tidd,  Pr.  9ih 
ed.  743). 
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A  replication  taking  issue  on  a  plea  alleging  that  no  memorial  of  an  an- 
nuity had  been  enrolled,  and  setting  forth  such  memorial,  properly  concludes 
with  a  verification  by  the  record  (Thompson  v.  Lack,  3  C.  B.  540). 

De  Injurid.']     With  respect  to  where  a  general  denial  is  proper  or  ad- 
visable it  is  to  be  observed,  that  in  actions  on  contracts,  and  in  replevin,  the 
replication  denies  the  fact,  or  one  of  the  facts  alleged  in  the  plea,  with  par- 
ticularity, and  in  express  words.     A  traverse  in  general  terms,  as,  that  the 
averments  in  a  plea  are  not  true,  or  the  like,  is  improper,  if  there  be  any 
single  averment  in  the  plea,  the  truth  or  falsehood  of  which  is  not  material 
(Mitchell  v.  Cragg,  10  M.  &  VV.  367).     It  seems  to  be  the  better  opinion, 
that  it  is  in  the  option  of  the  pit.  where  de  injurid  is  appropriate  either  to 
employ  that  form  of  traverse,  or  to  traverse  the  material  i'acts  which  would 
be  put  in  issue  by  de  injurid,  in  the  terms  in  which  they  are  alleged  (Gas- 
ten  v.  Robinson,  2  Dowl.  N.  S.  41)  6  Jur.  1087  B.  C.     But  in  such  cases 
the  replication  de  injurid  is  preferable,  as   its  use   may  save  the  pleader 
from  special  demurrers,  on  the  ground  of  the  traverse  being  too  large,  too 
narrow,  in  the  conjunctive  of  some  immaterial  averment,  negative  pregnant, 
&c.  (see  Flight  v.  Cook,  1  D.  &  L.  714 ;  1  Sm.  L.  C.  59  b}.     And  de  in- 
jurid  may  be  proper  in  debt  (see  Purchell  v.  Sailer,  1  Q.  B.  197,  post) ;  as- 
sumpsit  (Cowper  v.  Garbett,  13  M.  &  W.  33;  but  see  post);  covenant  (1 
Sm.  L.  C.  59  a) ;  case  or  replevin  (1  Ch.  PI.  609,  616,  617,  632).    If  a  re- 
plication deny  the  whole  of  the  plea,  yet  proof  of  so  much  as  entitles- the  pit. 
to  recovej;  will  suffice  (Bradly  v.  Milnes,  1  Bing.  N.  C.  664).     But  in  tres- 
pass, and  in  actions  on  the  case  for  slander,  a  replication  containing  a  gene- 
ral denial  of  the  whole  plea  frequently  occurs,  and  is  termed  a  replication 
de  injurid  sudproprid  absque  tali  causa,  or  de  son  tort  demesne  sans  tiel  cause 
(Com.  Dig.  Pleader,  F.  18;  Crogate's  case,  8  Rep.  67;  1  Ch.  PL  632);  or 
if  a  part  of  the  plea  be  admitted,  then  it  is  termed  de  injuria  absque  residua 
causa,,  thereby  denying  all   but  the  admitted  fact  or  facts  (1  Ch.  PI.  633). 
This  replication  puts  in  issue  and  compels  the  deft,  to  prove  every  material 
allegation  in  his  plea  (Com.  Dig.  Pleader,  F.  18,  224  ;  Crogate's  case  supra; 
Cockerell  v.  Armstrong,  Wiiles,  100;  see  Carnaby  v.  VVelby,  8  Ad.  &  E. 
872);  and,  therefore,  it  is  frequently  advantageous  to  the  pit.  *to 
adopt  it,  when  by  the  rules  of  pleading,  it  is  permitted.     In  gene-     [*820] 
ral,  when  the  deft.'s  plea  in  trespass  or  case  consists  of  matter  of 
excuse,  and  not  of  matter  of  right  or  interest  inconsistent  with  or  affecting 
the  right  the  infringment  of  which  is  complained  of  in  the  declaration,  whe- 
ther it  relate  to  the  person's  personal  property,  or  real  property,  the  general 
replication  de  injurid  is  sufficient  (Ib.). ;  Crogate's  case,  Com.  Dig.  Pleader, 
F.  18;  Jones  v.  Kitchen,  1  B.  &  P.  80 ;  Taylor  v.  Eastwood,  1  East,  212, 
214,  218;  2  Saund.  295,  n.  1  ;  Langford  v.  YVaghorn,  7  Pri.  670).    Where 
the  deft,  in  his  own  right,  or  as  servant  to  another,  claims  any  interest  in 
the  land,  or  any  common,  or  any  rent  going  out  of  the  land,  or  any  way  or 
passage  upon  the  land,  there  de  injurid  generally  is  no  plea;  but,  if  the 
deft,  justify  as  servant,  there  de  injurid  sud  proprid  in  some  of  the  said 
cases,  with  a  traverse  of  the  commandment,  that  being  made  material,  is 
good  (Crogate's  case,  second  resolution). 

And  in  these  cases  where  a  title  is  stated  merely  as  inducement  to  the  de- 
fence, the  pit.  need  not  answer  or  particularly  deny  it,  because  it  is  merely 
collateral  to  the  matter  in  dispute,  which  constitutes  the  difference  between  a 
case  in  which  the  pit.  makes  title  by  his  declaration  to  anything,  and  the 
dofr.  in  his  plea  denies  it,  or  claims  an  interest  therein  affecting  the  same, 
\v!i  ;i  ho  must  reply  specially  (Taylor  v.  Markham,  Yelv.  157;  Cro.  Jac. 
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225;  Cockerill  v.  Armstrong,  Willes,  102;  Skevillc  v.  Avcry,  Cro.  Car. 
138 ;  Com.  Dig.  F,  20;  Vivian  v.  Jenkins,  3  Ad.  &  E.  741  ;  see  also  Bow- 
ler v.  Nicholson,  12  Ad.  &  E.  341).  Therefore,  where,  in  an  action  for 
assault,  tho  deft,  pleads  son  assault  demesne,  or  moderate  correction  of  a  ser- 
vant for  neglect  of  service,  fie  injurid  suffices,  if  the  plea  be  untrue  (Gilb. 
C.  P.  154;  Cockerill  v.  Armstrong,  Willes,  102);  even  though  such  ex- 
cuse for  the  personal  injury  be  stated  to  depend  on  the  possession  of  land  or 
personal  property  ;  as,  where  the  deft,  pleads  that  pit.  entered  upon  his 
(deft.'s)  possession,  and  therefore  he  gently  laid  his  hands  upon  him  to  re- 
move him  (Hall  v.  Gerrard,  Lut.  128;  Com.  Dig.  Pleader,  F,  18  ;  Chancey 
v.  Win,  12  Mod.  582);  and  the  deft.'s  title  need  not  be  answered,  because 
the  pit.,  by  his  action,  claims  nothing  in  the  soil,  &c.,  but  only  damages  for 
the  battery,  which  is  merely  collateral  to  the  title,  and  which  is  stated  merely 
as  inducement  (Taylor  v.  Markham,  supra;  Com.  Dig.  supra;  2  Sauncl. 
295,  n.  1  ;  Piggoft  v.  Kemp,  1  C.  &  M.  200 ;  1  Ch.  PI.  635).  In  Selby  v. 
Bardons  (3  B.  &  Ad.  1 ;  in  error,  3  Tyrw.  431),  the  declaration  was  in  re- 
plevin for  goods  and  chattels ;  avowry,  that  the  pit.  was  an  inhabitant  of 
that  part  of  St.  A.  Holborn,  which  is  above  the  bars,  and  occupier  of  a  tene- 
ment in  the  parish  of  St.  George  the  Martyr;  that  a  rate  was  duly  made 
and  published  for  these  districts,  in  which  pit.  was  rated  at  7/.,  of  which  the 
deft.,  who  was  collector,  gave  him  notice,  and  demanded  payment,  which, 
being  refused,  he  summoned  him  before  two  justices,  where  he  appeared,  but. 
showing  no  cause  for  his  refusal,  the  justices  made  their  warrant  to  deft,  to 
distrain,  under  which  he  and  the  other  deft.,  as  his  baililK  took  the  goods  and 
chattels  in  the  declaration  mentioned  as  a  distress ;  plea  in  bar^/e  injurid 
sud  proprid  absque  tali  causu  ;  demurrer :  plea  held  good  (see  1  Sm. 
L.  C.  57). 

Where  the  first  count  in  trespass  was  for  breaking  plt.'s  close,  and  dam- 
aging certain  chattels  on,  &c. ;  second  count,  for  damaging  certain  chattels 
and  destroying  others ;  the  first  plea  to  both  counts  gave  colour  to  pit.,  and 
made  title  in  deft,  under  a  demise  from  the  owner  of  the  fee,  as  to  the  close- 
in  the  first  count,  and  justified  his  entry  and  the  trespass  to  the  chattels ;  the 
second  plea  to  the  second  count  alleged  possession  by  deft,  of  a  close,  and 
justified  the  trespass  as  above.  The  replication  to  the  first  plea,  so 
[*821  ]  *far  as  it  related  to  the  first  count,  traversed  the  demise;  and,  so 
far  as  the  plea  related  to  certain  of  the  chattels  mentioned  in  the 
second  count,  de  injurid.  The  replication  to  the  second  plea,  so  far  as  it 
related  to  certain  chattels  mentioned  in  the  second  count,  de  injurid:  held, 
that  de  injurid  could  not  be  replied  as  to  any  chattels  to  the  first  plea,  which 
alleged  title  in  the  close ;  that  de  injurid  might  be  replied  as  to  the  chattels 
to  the  second  plea,  which  alleged  only  possession  in  the  close  (Vivian  v. 
Jenkin,  3  Ad.  &  E.  762). 

In  trespass,  for  breaking  and  entering  plt.'s  dwelling-house,  and  taking 
his  goods;  plea,  that  pit.  at  the  said  time,  when,  &c.,  held  and  enjoyed  a 
dwelling-house,  &c.,  of  L.,  as  tenant  to  L.,  under  a  demise  thereof,  viz.  u 
demise  before  then  made  by  L.  to  the  pit.,  on  which  demise  a  certain  weekly 
rent  was  reserved  and  made  payable  at  the  end  of  each  week  by  pit.  to  L. ; 
that  such  rent  being  in  arrear,  pit.  fraudulently  removed  the  goods  from, 
&c.,  to  the  house  in  which,  &c.  to  prevent  L.  from  distraining  them  for  the 
said  rent,  leaving  no  sufficient  distress  behind  ;  and  because  :  he  said  goods 
had  been  so  removed  and  were  kept  in  the  said  house,  in  which,  &c.,  and 
the  said  house  was  locked,  defts.,  as  servants,  and  by  command  of  L., 
broke  and  entered  the  house,  and  seized  the  goods,  under  11  Geo.  II.  c.  19, 
s.  1 ;  replication,  de  injuria;  demurrer:  held,  that  the  plea  did  not  set  up 
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any  "  interest  in  the  land"  or  "  matter  of  excuse"  within  the  second,  but 
alleged  "  an  authority  given  by  law"  within  the  third  resolution  in  Crogate's 
case,  and  was  therefore  bad. 

It  seems  to  have  been  considered,  that,  where  the  excuse  arises  even  in 
part  out  of  the  seisin  in  fee  of  another,  then  de  injurid  is  insufficient  (Jones 
v.  Kitchen,  1  B.  &  P.  80 ;  see  Cockerill  v.  Armstrong,  Willes,  102;  Chan- 
cey  v.  Win  ;  Canterbury  (Archbishop  of)  v.  Kemp,  Cro.  Eliz.  539 ;  The 
King  v.  Hooper,  Cro.  Jac.  698;  Langford  v.  Waghorn,  7  Pri.  670;  1  Ch. 
PI.  635). 

The  pit.  has  been  permitted  to  reply  de  injurid,  with  a  special  traverse  of 
the  alleged  title,  if  that  may  safely  be  disputed.  Thus,  in  trespass  against 
five  for  fishing  in  a  several  and  free  fishery ;  plea,  by  one  of  the  defendants, 
that  his  master  was  seized  in  fee  of  the  sole  and  separate  fishery,  and  that 
he  entered  the  plt.'s  close  by  his  master's  command,  and  a  traverse  of  the 
right  of  free  fishery  stated  in  the  declaration;  replication  de  injurid  absque 
hoc,  that  the  deft.'s  master  had  the  sole  fishery,  held  good  (Wine  v.  Rider,  2 
Moo.  68).  But  if  the  deft,  justify  as  servant,  there  de  injurid,  in  some  of 
the  said  cases,  with  a  traverse  of  the  commandment,  that  being  made  mate- 
rial, is  good  (Crogate's  case,  second  resolution,  second  clause).  In  Trevel- 
lian  v.  Pyrie  (1  Salk.  107),  the  deft,  made  cognizance,  as  bailiff  to  J.  S.  ; 
plea,  de  injurid  sud  proprid  absque  hoc,  that  he  was  bailiff  to  J.  S. ;  demur- 
rer :  held,  that  the  traverse  was  well  taken ;  and  there  is  no  difference  in 
this  respect  between  an  action  of  trespass  q.  c.  f.  and  trespass  for  taking  cat- 
tle and  replevin  (see  Harker  v.  Birkbeck,  3  Burr.  1563 ;  Graham  v.  Peat,  1 
East,  244;  Chambers  v.  Donaldson,  11  East,  65).  But  where,  in  an  action 
of  battery,  deft,  pleaded  a  judgment  obtained  by  his  father,  and  an  execution 
thereon,  under  which  the  goods  of  J.  S.  were  taken,  and  that  the  pit. 
assaulted  the  bailiffs,  and  would  have  rescued  the  goods,  whereupon,  in  aid 
of  the  bailiffs,  and  by  their  command,  the  deft,  molliter  manus  imposuit 
upon  the  pit.,  to  prevent  his  rescue  of  the  goods ;  replication,  de  injurid  sud 
proprid  absque  hoc,  that  deft.,  by  command  of  the  bailiffs,  and  in  aid  of  them, 
to  prevent  a  rescue  of  the  goods,  &c. ;  demurrer:  held,  that  the  traverse  of 
the  command  of  the  bailiffs  was  bad,  for  the  deft,  might  of  himself  do  that  to 
prevent  the  rescue  which  is  a  breach  of  the  peace  (Bridgevvater  v.  Bythe- 
way,  3  Lev.  113).  But  if  the  act  had  *been  done  by  command  of 
the  bailiffs,  and  in  their  aid,  merely  in  the  execution  of  the  process  [  *822  ] 
(and  not  to  prevent  a  rescue),  the  command  would  have  been 
material,  and  the  traverse  good  (see  Britton  v.  Cole,  3  Salk.  443). 

In  Newton  v.  Allin,  1  Q.  B.  518,  which  was  an  action  of  covenant,  and 
Harden  v.  Clifton,  ib.  522,  which  was  debt  on  bond,  the  pits,  replied  de  inju- 
rid, to  which  defts.  demurred,  on  the  ground  that  they  were  in  denial  or 
avoidance  of  the  contract ;  but,  as  the  pleas  were  held  bad,  no  judgment  was 
given  on  the  replications. 

When  matter  of  record  is  parcel  of  the  plea,  the  replication  de  injurid  is 
not  proper,  and  that  for  the  obvious  reason  that  if  it  were  permitted  it  would 
lead  to  a  wrong  mode  of  trial. 

Absque  tali  causa  doth  refer  to  the  whole  plea,  and  not  only  to  the  com- 
mencement, for  all  maketh  but  one  cause,  and  any  of  them  without  the  other 
is  no  plea  by  itself;  and  therefore,  in  false  imprisonment,  if  the  deft,  justify 
by  a  capias  to  the  sheriff,  and  warrant  to  him,  there  de  injurid  sud  proprid 
generally  is  no  good  replication,  for  then  the  matter  of  record  will  be  parcel 
of  the  cause  (for  all  makes  but  one  cause),  and  matter  of  record  ought  not 
to  be  put  in  issue  to  the  common  people ;  but  in  such  case  he  may  reply 
de  injurid  sud  proprid,  and  traverse  the  warrant,  which  is  matter  of  fact. 
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But  upon  such  a  justification  by  force  of  any  proceeding  in  the  Admiralty 
Court,  hundred,  or  county,  &c.,  or  any  other  which  is  not  a  court  of  record, 
then  (/<'  inJKi'ia  sud  prop  rid  generally  is  good,  for  all  is  matter  of  fact,  and 
all  makes  but  one  cause  (Crogate's  case,  first  resolution);  so  that  alsquetali 
causa  refers  to  the  whole  plea,  and  puts  in  issue  every  material  allegation 
contained  in  it  (see  English  v.  Pellitory,  Leon.  124;  Cro.  Eliz.  139;  see 
Kime,  DC  Injuria,  10);  and  therefore,  when  matter  of  record  is  parcel  of  the 
plea,  that  requiring  a  different  mode  of  trial,  and  consequently  a  different 
conclusion,  de  injurid  cannot  be  replied.  If,  however,  the  matter  of  record 
mentioned  in  the  plea  can  be  considered  as  not  forming  parcel  of  the  cause, 
but  is  mere  matter  of  inducement,  or  if  it  cannot  be  properly  traversed  at  all, 
then  the  rule  does  not  apply,  and  the  replication  will  be  good  (Com.  Dig.  PI. 
F,  20).  It  seems,  in  an  action  for  words,  if  the  deft,  justify  by  reason  of 
perjury  in  a  court  of  record,  it  is  not  a  good  replication  without  a  traverse 
(Ib.).  In  trespass  for  taking  plt.'s  salt ;  plea  justifying  under  a  warrant  from 
the  commissioners  of  duty  upon  salt,  by  virtue  of  an  act  of  parliament,  which 
prohibited  the  lading  of  salt  upon  any  ship  before  it  has  been  weighed  by 
the  officers  of  the  duty,  under  penalty.  Replication,  that  the  deft,  seized  it 
of  his  own  wrong  absque  tali  causd.  Demurrer,  because  the  deft,  justified 
by  authority  given  by  the  law;  but  it  was  held  good,  because  the  statute  is 
a  general  act,  and  had  no  need  to  be  pleaded.  When  one  justifies  by  an 
authority  of  an  act  of  parliament,  forming  a  general  law,  the  statute  can  be 
no  part  of  the  issue  (Chancey  v.  Winde,  2  Ld.  Raym.  700 ;  nom.  Chance  v. 
Weedon,  2  Salk.  628). 

Where  the  deft,  therefore  pleads  a  plea  containing  matter  of  record  and 
matter  of  fact,  both  of  which  form  parcel  of  the  cause,  he  has  no  means  of 
taking  issue  upon  both.  He  must  either  reply  to  the  matter  of  record  nul 
tiel  record,  and  admit  the  facts,  or  else  he  must  admit  the  matter  of  record 
and  traverse  the  facts. 

When  by  the  deft.'s  plea  any  authority  or  power  is  mediately  or  immedi- 
ately derived  from  the  pit.,  there,  although  no  interest  be  claimed,  the  pit. 
ought  to  answer  it,  and  shall  not  reply  generally  de  injuria  sud  propria. 
The  same  law  as  to  an  authority  given  by  the  law  as  to  view  waste,  &c. 
(Crogate's  case,  third  resolution ;  Jones  v.  Kitchen,  supra;  Com. 
[  *823  ]  Dig.  PI.  F,  22),  as  if  he  justify  by  virtue  *of  the  lea.vc  or  license, 
gift  or  command  of  the  pit.  (Ib.;  1  Ch.  PI.  636  ;  Selby  v.  Bardons, 
3  B.  &  Ad.  2,  per  Parke,  B.).  So,  in  trespass,  q.  c.f.,  to  a  plea  justifying 
by  reason  of  a  clause  in  the  deft.'s  lease  authorizing  the  landlord  or  incom- 
ing tenant  to  enter  for  certain  purposes,  de  injuria.  cannot  be  replied  (Mil- 
ner  v.  Myers,  15  Law  J.,  N.  S.,  Q.  B.  472  ;  see  Selby  v.  Bardonjs,  3  B.  & 
Ad.  2). 

And  it  seems  that  the  authority  in  law  must  be  mediately  or  immediately 
derived  from  the  pit.;  thus,  when  it  arises  from  the  relation  of  landlord  and 
tenant,  or  the  like  (see  Bowler  v.  Nicholson,  12  Ad.  &  E.  354,  per  Patteson, 
J.;  Piggott  v.  Kemp,  1  C.  &  M.  197). 

"As  a  general  proposition,"  says  Mr.  Baron  Parke,  in  Selby  v.  Bardons, 
3  B.  &  Ad.  2,  "  it  is  untrue  that  authority  of  law  may  not  be  included  in  the 
traverse,  it  being  clear  that  an  arrest  by  a  private  individual  or  a  peace  officer 
is  by  an  authority  from  the  law,  and  yet  pleas  containing  such  a  justification 
may  be  denied  by  a  general  traverse"  (3  B.  &  Ad.  13). 

And  in  Salter  v.  Purchell,  1  Q.  B.  219,  the  Lord  Chief  Justice  Tindal 
says,  "  In  those  instances  in  which  the  plea  goes  only  to  matter  of  excuse  or 
justification,  and  where  consequently  the  general  traverse  is  allowed,  there 
is  ingrafted  an  exception  that,  where  the  plea  justifies  under  any  authority 
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or  command  or  license  from  the  pit.,  the  general  replication  is  not  good  with- 
out a  special  traverse  of  such  command,  &c.;  and  the  exception  to  the  rule, 
so  far  from  being  arbitrary,  appears  to  be  founded  in  good  sense  ;  for,  although 
the  pit.  may  be  well  allowed  by  his  general  replication  to  put  in  issue,  and 
to  compel  the  deft,  to  prove  all  the  facts  which  constitute  his  defence,  when 
they  lie  in  his,  the  deft.'s  exclusive  knowledge,  yet  where  facts  are  pleaded 
which  lie  equally  in  the  knowledge  of  the  pit.  and  the  deft.,  such  as  an  au- 
thority or  license  given  by  the  pit.,  there  is  no  reason  for  compelling  the 
deft,  to  prove  them,  unless  the  pit.  thinks  proper  to  deny  them  by  a  special 
traverse." 

So,  if  the  deft,  justify  that  he,  as  constable  without  a  warrant,  took  the 
pit.  for  a  breach  of  the  peace,  or  as  a  vagrant  or  lunatic,  or  under  a  public 
act  of  parliament,  or  under  a  right  for  all  persons  given  by  the  common  law, 
or  if  in  trespass  for  false  imprisonment  the  deft,  justify  by  process  out  of  the 
admiralty,  hundred,  or  county  court,  or  other  court  not  of  record,  de  injuria 
is  sufficient,  as  being  matter  of  fact,  and  making  but  one  cause  of  justification 
(Crogate's  case,  Com.  Dig.  Pleader,  F,  18  ;  Chancey  v.  Win,  12  Mod.  582  ; 
1  Ch.  PI.  636,  and  cases  there  cited).  The  instance  of  entry  to  view  waste 
proceeds  on  a  special  reason,  for  suppose  the  lessor  was  seised  in  fee,  such 
seisin  would  be  involved  in  the  issue  (Tb. ;  Chancey  v.  Win,  supra].  And 
a  right  to  drive  plt.'s  cattle  pursuant  to  a  custom,  though  rendered  necessary 
to  be  exercised  by  the  plt.'s  having  wrongfully  surcharged  a  common,  is  not 
an  authority  derived  mediately  or  immediately  from  the  pit.  within  the  rule 
(Mortimer  v.  Moore,  8  Q.  B.  294). 

"  Under  authority  and  power,"  says  Parke,  J.,  "  is  included  any  title  by 
lease,  license,  or  gift,  from  the  pit.,  or  lease  from  his  lessee"  (Selby  v.  Bar- 
dons,  3  B.  &  Ad.  12 ;  see  Solly  v.  Neish,  4  Dowl.  P.  C.  254;  Crisp  v.  Grif- 
fiths, 2  C.  M.  &  R.  162  ;  Bowler  v.  Nicholson,  12  Ad.  &  E.  341). 

For  the  general  replication,  de  injuria,  &c.,  is  proper  when  the  deft.'s 
plea  doth  consist  merely  upon  matter  of  excuse,  and  no  matter  of  interest 
whatsoever;  et  dicitur  de  injuria  sua  propria,  &c.,  because  the  injury  pro- 
perly in  this  sense  is  to  the  person,  or  to  the  reputation,  as  battery 
or  imprisonment  to  the  person,  or  scandal  to  *the  reputation  ;  there,  [  *824  ] 
if  the  deft,  excuse  himself  upon  his*own  assault,  or  upon  hue  and 
cry  levied,  there  properly  de  injuria,  &c.,  is  a  good  plea,  for  there  the  deft.'s 
plea  consists  only  of  matter  of  excuse  (Crogate's  case,  second  resolution; 
see  Doc.  PI.  115 ;  Bro.  Abr.  De  son  Tort  Demesne;  Com.  Dig.  Pleader,  F, 
18,  et  seq.}.  In  trespass  for  taking  chattels,  if  deft,  justifies  the  seizure  under 
a  heriot  custom,  the  pit.  may  reply  de  in juriaabsque  tali  causa;  and  if  there 
are  several  pleas  claiming  several  heriots  in  respect  of  different  tenements, 
one  replication  de  injuria  will  suffice  (Price  v.  Woodhouse,  16  M.  &  W.  1). 
So,  de  injuria  is  a  good  replication  to  a  plea  justifying  under  a  custom. 
Thus,  to  an  action  of  replevin,  deft,  pleaded  a  custom  to  drive  the  cattle  on 
a  certain  common  to  a  pound,  for  the  purpose  of  seizing  estrays  and  ascer- 
taining surcharges ;  this  was  considered  an  excuse,  and  the  replication  held 
correct  (Mortimer  v.  Moore,  8  Q.  B.  294;  see  Morgan  v.  Price,  19  Law  J., 
Ex.  201).  It  will  be  seen  that  almost  all  the  recent  cases  in  which  these 
points  have  been  raised,  have  been  in  actions  of  assumpsit  or  debt,  and  on 
bills  or  notes  (Noel  v.  Rich,  2  C.  M.  &  R.  360 ;  Isaac  v.  Ferrar,  4  Dowl. 
P.  C.  750;  Crisp  v.  Griffiths,  2  C.  M.  &  R.  159;  Cowper  v.  Garbett,  13  M. 
&  W.  33);  and  most  of  them  have  also  arisen  since  the  R.  G.  H.  T.  1834. 

In  Crisp  v.  Griffiths  (2  C.  M.  &  R.  159),  which  was  an  action  of  debt  on 
a  promissory  note  for  12/.  by  payee  against  maker,  the  deft,  pleaded  that 
after  the  making  of  the  note  the  pit.  drew  a  bill  for  25/.  on  the  deft.,  who 
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accepted  it,  and  the  pit.  took  it  on  account  of  the  promissory  note,  and  after- 
wards indorsed  it  to  a  third  person,  who  was  still  entitled  to  sue  thereon. 
De  injuria;  demurrer.  The  court  intimated  a  strong  opinion  that  both  plea 
and  replication  were  bad,  and  the  parties  amended;  and  the  replication  was 
considered  bad,  it  would  seem,  on  the  ground  that  the  plea  was  not  in  excuse 
for  the  breach  of  promise,  but  of  satisfaction  for  it  (per  Ld.  Abinger,  C.  B., 
Isaac  v.  Farrar,  1  M.  &  W.  68 ;  Watson  v.  Wilks,  5  Ad.  &E.  237  ;  Griffin 
v.  Yates,  2  Bing.  N.  C.  579  ;  Noel  v.  Rich,  2  C.  M.  &  R.  365 ;  see  Griffin 
v.  Yates,  supra;  Bason  v.  Arnold,  6  M.  &  W.  559).  In  all  cases  where 
the  contract  is  avoided  by  matter  of  law,  the  replication  de  injuria,  is  proper 
(Scott  v.  Chappelow,  4  Man.  &  G.  536).  Where,  in  an  action  by  indorsee 
against  acceptor,  deft,  pleaded  that  the  bill  was  accepted  for  a  gaming  debt, 
and  that  the  pit.  before  the  indorsement  to  him  had  notice  thereof,  deiwjuria 
was  held  to  be  a  good  replication  (Humphreys  v.  O'Connell,  7  M.  &  W. 
730;  Curtis  v.  Headfort  (Marquis),  6  Dowl.  P.  C.  496  ;  see  Hemingway  v. 
Hamilton,  where  the  plea  set  up  a  defence  of  fraud,  and  pit.  replied  de  in- 
jurid,  which  it  seems  would  be  a  good  replication  in  such  a  case,  4  M.  &  W. 
115).  So,  where  the  deft,  pleaded  that  the  pits,  procured  the  deft,  to  make 
the  note  by  fraud,  and  that  the  deft,  was  induced  to  make  and  deliver  it  by 
such  fraud,  and  there  never  was  any  consideration  or  value  for  the  making 
and  payment  by  the  deft,  of  the  note.  Replication  de  injuria  was  held  good 
(Cowper  v.  Garbett,  13  M.  &  W.  33).  So,  to  an  action  on  two  bills  of  ex- 
change drawn  by  pits,  on  deft.,  and  accepted  by  him,  deft,  pleaded  that  cer- 
tain persons  had  agreed  to  form  a  public  joint-stock  company,  under  pretext 
of  carrying  on  the  business  of  mining,  to  act  as  a  corporate  body,  and  that 
the  shares  should  be  transferable  without  restriction,  notwithstanding  that 
they  had  not  and  should  not  obtain  any  act  of  parliament  or  charter  of  in- 
corporation ;  that  the  company  acted  as  such  corporate  body,  and  carried  on 

certain  trade  and  business  as  such ;  and  that  the  undertaking  and 
[  *825  ]  project  of  the  company  was  an  attempt  tending  to  the  *common 

grievance,  prejudice,  and  inconvenience  of  her  majesty's  subjects  ; 
that  no  act  of  parliament  or  charter  of  incorporation  was  obtained,  and  that 
while  the  company  were  so  acting  illegally,  certain  bills  of  exchange  were 
given  by  them,  of  which  the  pits,  becante  and  were  the  indorsees  and  hold- 
ers ;  that  it  was  afterwards  agreed  between  the  company  (whereof  the  deft. 
was  a  member)  and  the  pits,  that  the  said  bills  should  be  renewed;  that  they 
were  renewed,  and  that  the  bills  in  the  declaration  mentioned,  drawn  on  the 
company  by  the  pits.,  were  accepted  by  the  company  in  lieu  of  and  in  satis- 
faction for  the  said  bills  of  which  the  pits,  were  the  indorsees  and  holders, 
and  that  the  pits,  always  had  notice  and  knowledge  of  the  premises:  held, 
that  the  plea  contained  matter  of  confession  and  excuse,  and  that  the  repli- 
cation de  injuria  was  good  (Scolt  v.  Chappelow,  2  Dowl.  N.  S.  78).  De 
iwjurid  is  a  good  replication  to  a  plea  of  the  Tippling  Act,  24  Geo.  II.  c. 
40,  s.  12,  pleaded  to  a  declaration  for  goods  sold  and  delivered  (Lonsdale  v. 
Clark,  1  Exch.  78).  To  assumpsit  by  fourth  indorsee  of  a  foreign  bill  of 
exchange  against  the  first  indorscr  alfeging  for  breach  non-payment  by  the 
draw-Bereft,  pleaded  that  before  the  bill"  became  due,  and  after  the  indorse- 
ment to  the  third  indorsee,  and  before  the  indorsement  to  the  pit.,  the  bill 
was  refused  acceptance,  and  was  protested,  that  the  third  indorsee,  and  the 
pit.,  at  the  time  of  the  indorsement  to  the  latter,  had  notice  of  the  non- 
acceptance  and  protest;  de  injuria:  held  good  (WThitehead  v.  Walker,  9 
M.  &  W.  506).  So,  where  the  deft,  pleaded  that  the  bill  was  accepted  for 
the  accommodation  of  the  drawer,  to  be  deposited  with  R.  as  a  collateral 
security  for  a  debt  due  from  the  drawer,  that  the  drawer  before  maturity 
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paid  R.  part  of  the  debt,  and  tendered  the  rest,  which  R.  refused  to  accept ; 
and  that  R.  afterwards  indorsed  the  bill  to  the  pit.,  in  order  that  he,  con- 
spiring and  colluding  with  R.,  might  recover  of  the  deft.,  as  trustee  for  R., 
de  injurid  held  good  (Herbert  v.  Sayer,  5  Q.  B.  965).  So,  that  the  note 
was  given  as  a  collateral  security  for  payment  of  a  bill  of  exchange  for  the 
same  amount,  subject  to  an  agreement  with  the  payee,  that  the  rest  should 
not  be  negotiated,  and  that  the  deft,  had  paid  the  holder  of  the  bill  of 
exchange,  of  which  the  pit.  had  notice  at  the  time  of  the  indorsement  (Gib- 
bons v.  Mottram,  7  Sco.  535).  So,  by  indorsee  against  acceptor,  where  the 
deft,  pleaded  that  the  bill  was  drawn  and  accepted  for  the  accommodation  of 
B.;  that  B.  indorsed  and  delivered  it  to  the  pit.,  in  order  that  he,  the  pit., 
should  discount  it,  and  pay  the  value  to  B.,  but  the  pit.  did  not  discount  it 
(Reynolds  v.  Blackburn,  6  Dowl.  21). 

But  where  the  plea  is  not  properly  in  excuse  of  the  injury  contained  in 
the  declaration,  there  de  injurid  cannot  be  replied,  as  for  instance,  if  it  were 
a  plea  in  discharge,  or  of  release,  or  of  accord  and  satisfaction,  or  in  denial 
(Jones  v.  Senior,' 4  M.  &  W.  123;  Sailer  v.  Purchell,  1  Q.  B.  209;  Mitchell 
v.  Cragg,  10  M.  &  W.  307 ;  2  Dowl.  N.  S.  252 ;  Hartley  v.  Manton,  5  Q. 
B.  247  ;  Barnes  v.  Price,  1  C.  B.  214). 

To  a  declaration  against  the  maker  of  a  promissory  note,  indorsed  by  W. 
to  the  pit.,  the  deft,  pleaded  a  set-off  due  to  him  from  W.  before  the  indorse- 
ment to  the  pit.,  and  that  W.,  in  order  to  deprive  the  deft,  of  his  set-off, 
fraudulently  indorsed  to  the  pit.,  in  order  to  enable  the  pit.  to  sue  on  the  said 
note  as  agent  of  W.,  and  that  there  was  no  consideration  for  the  indorsement 
to  the  pit.,  and  that  the  pit.  sued  as  agent  of  W.,  according  to  the  said  fraud. 
Replication,  de  injurid:  held  good,  as  the  substance  of  the  plea  was,  that 
the  indorsement  to  the  pit.  was  fraudulent  (Tolhurst  v.  Notley,  12  Jur.  43; 
17  Law  J.  97,  Q.  B.). 

A  plea  which  admits  a  contract  in  fact,  either  express  or  implied,  and 
seeks  to  avoid  it  on  the  ground  of  illegality  or  fraud,  is  a  plea  in  excuse, 
and  may  be  traversed  by  the  replication  de  injurid  (Bennett  v.  Bull,  1 
Exch.  593). 

Where,  to  an  action  for  work  and  labour,  the  deft,  pleaded  that  the  work 
was  done  by  the  pit.  as  a  broker  within  the  city  of  London,  and  that  the 
pit.  was  not  licensed  to  act  as  a  broker:  held,  that  de  injurid  was  a  good 
replication  (Ib.).  So,  to  a  plea  of  fraud  and  covin,  in  an  action  founded 
on  a  covenant  to  pay  money  (Washbourn  v.  Burrows,  5  D.  &  L.  105;  1 
Exch.  107). 

To  a  count  in  assumpsit  for  money  paid  to  the  deft.'s  use,  the  deft, 
pleaded,  that  the  money  was  paid  for  differences  on  time  bargains  in  the 
funds,  in  violation  of  the  stat.  7  Geo.  II.  c.  8  :  held,  that  de  injurid  was  a 
good  replication  (Mortimer  v.  Gell,  4  C.  B.  543). 

In  Denial.']  Money  had  and  received.  Plea,  that  the  money  was  the 
proceeds  of  goods  consigned  to  the  deft,  for  sale,  by  P.  &  C.,  as  their  own 
goods  and  chattels,  with  the  knowledge  and  consent  of  the  pit.  (but  which 
were,  in  fact,  the  goods  and  chattels  of  P.  and  C.,  and  of  the  pit.  jointly), 
on  the  terms  of  the  said  goods  and  chattels  being  a  security  for  any  money 
the  deft,  might  advance  to  P.  and  C.,  with  a  power  of  sale,  and  that  the 
defts.  believing  the  goods  to  belong  to  P.  &  C.,  and  not  knowing  the  pit.  to 
be  interested  therein,  advanced  6000/.  on  the  security  of  the  goods 
to  P.  and  C.,  and  afterwards  *sold  them,  in  pursuance  of  the  power  [  *826  ] 
of  sale,  and  received  the  money  mentioned  in  the  declaration  for 
them,  against  which  the  deft,  averred  that  he  was  willing  to  set  off  the 
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money  still  due  to  him  on  account  of  advances,  which  exceeded  the  monov 
Mentioned  in  the  declaration:  de  injurid,  with  new  assignment:  demurrer. 
Court  held  the  replication  bad,  for  the  plea  did  not  contain  matters  of  excu-<', 
but  facts  amounting  to  an  argumentative  denial  of  the  promise;  so  that  the 
replication,  which  assumed  that  a  breach  of  promise  had  taken  place,  but 
stated  it  to  have  taken  place  without  the  cause  alleged  by  the  deft.,  was  not 
a  traverse  of  the  plea,  which  stated  no  cause  of  the  breach,  but  denied  the 
promise,  and  of  course  the  breach  altogether.  The  replication,  therefore, 
neither  traversed  nor  confessed  the  plea  (Solly  v.  Naish,  2  C.  M.  &  II.  355  ; 
Whit  taker  v.  Mason,  2  Bing.  N.  C.  359).  So,  in  case  against  a  railway 
company  for  loss  of  goods  delivered  to  them,  as  common  carriers;  ploa, 
that  the  delivery  and  receipt  of  the  goods  were  after  the  passing  of  4  Will. 
IV.  c.  4,  and  that  the  pit.  then  was  a  passenger  by  the  railway,  and  that 
the  goods  were  to  be  conveyed  with  him,  as  such  passenger,  and  that  no 
part  thereof  were  articles  of  clothing  of  the  pit.;  de  injurid;  demurrer: 
held  ill,  as  the  plea  amounted  to  the  general  issue  (Elwood  v.  Grand  Junc- 
tion Railway  Company,  5  M.  &  W.  669).  In  an  action  for  work  done  by 
the  plt.'s  testator,  as  an  attorney;  plea,  that  the  work  was  done  by  one  R. 
S.,  in  the  name  of  the  testator,  and  that  R.  S.  was  not  qualified  to  act  as  an 
attorney,  and  that  the  testator  knowing  him  to  be  disqualified,  permitted  him 
to  use  his  name;  de  injurid;  the  court  intimated  that  the  replication  was 
bad,  as  the  plea  amounted  to  a  general  issue  (Parker  v.  Riley,  3  M.  &  W. 
250;  6  Dowl.  379).  So,  in  an  action  by  indorsee  against  acceptor  of  a  bill, 
to  a  plea  stating  that  the  pit.  had  indorsed  away  the  bill,  and  that  it  was 
outstanding  at  the  commencement  of  the  suit ;  this  being  an  argumentative 
denial  of  the  breach  (Schild  v.  Kilpin,  8  M.  &  W.  673).  So,  in  an  action 
against  the  acceptor  of  a  bill,  alleged  to  be  payable  at  one  month,  to  a  plea 
that  it  was  accepted  in  blank,  with  authority  to  draw  at  two  months,  that 
being  a  denial  in  effect  of  the  acceptor  (Fisher  v.  Wood,  1  Dowl.  N.  S.  54). 
So,  where  to  declaration  in  debt  for  harbour  dues,  the  plea  stated  facts, 
which  showed  the  vessel  to  be  within  an  exemption  in  32  Geo.  III.  c.  74, 
de  injurid,  was  held  bad,  as  the  plea  amounted,  in  substance,  to  a  denial 
that  the  dues  ever  became  payable  (Policy  v.  Rose,  12  M.  &  W.  435).  So, 
to  an  action  on  an  attorney's  bill,  the  deft,  pleaded  that  no  signed  bill  had 
been  delivered,  and  pit.  replied,  de  injurid,  which  was  held  bad  (Simons  v.* 
Lloyd,  2  D.  &  L.  981).  De  injurid  cannot  be  replied  to  a  plea  of  set-off 
(Sailer  v.  Purchell,  in  error,  1  Q.  B.  209),  reversing  the  judgment  of  the 
court  below. 

To  indebitatus  assumpsit  for  work  and  services,  plea,  that  the  claim  was 
in  respect  of  wages  for  work  done  by  the  pit.,  as  master  of  a  boat  used  by 
clefts,  for  the  carriage  of  goods,  they  being  common  carriers,  and  that  it  was 
agreed  that  the  pits,  should  be  chargeable  for  all  pilferings,  &c.,  of  goods 
under  his  charge,  and  that  the  amount  should  be  deducted  from  his  wages, 
and  pleaded  as  a  set-off.  The  plea  alleged  the  pilfering  of  a  pipe  of  wine, 
under  the  plt.'s  charge,  and  claimed  to  set  off  the  damages  sustained  by  the 
defts.  in  consequence  thereof,  against  the  plt.'s  claim.  De  injurid:  held 
bad  (Cleworth  v.  Pickford,  8  Dowl.  P.  C.  873). 

The  words  a  sque  tali  causa,  being  the  operative  part  of  the  plea,  cannot 

be  omitted ;  therefore,  where  the  deft,  replied  that  the  aforesaid  J.  H.,  de 

injurid  sud  propria  et  ex  malitia  sud  prcecogitatd,  committed  the 

[  *827  ]    trespass  complained   of,  the  pleading,   besides   being  *otherwise 

objectionable,  was  held  defective  for  want  of  the  words  absque  tali 

causa  (The  King  v.  Hopper,  Cro.  Jac.  599).     Unless  where  the  pit.  chooses 

to  traverse  any  single  part  of  the  justification,  provided  that  it  be  material, 
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and  without  proof  of  which  the  plea  cannot  be  supported,  then  the  replica- 
tion de  injurid,  with  a  traverse  of  that  particular  part  will  be  good,  without 
the  words  absque  tali  causa,  even  in  cases  where  the  general  traverse  would 
be  improper  (see  Gray  v.  Hart,  Lut.  1458).  Thus,  in  assault  and  battery, 
plea,  justifying  under  a  capias  ad  respondendum,  a  replication  absque  tali 
warranto  was  held  good  (Ib.).  But,  where  the  general  issue  is  applicable, 
a  special  traverse,  with  the  words,  de  injurid,  &c.,  as  inducement,  ought 
not  to  be  used  where  the  general  issue  would  suffice  (Horn  v.  Lewin,  Salk. 
583). 

Where  the  pit.  may  wish  to  reply  de  injurid  to  a  plea  which  contains 
matters  which  ought  to  be  admitted,  then  he  should  admit  them  at  the  com- 
mencement of  his  replication,  and  conclude  with  the  traverse  de  injurid 
absque  residua  causes.  Thus,  "  The  pit.  says,  that  although  true  it  is  that 
the  deft,  is  seised,"  &c.,  for  replication,  nevertheless,  in  this  behalf,  the  pit. 
says,  that  the  deft.,  of  his  own  wrong,  and  without  the  residue  of  the  cause, 
in  his  said  plea,  alleged;  broke,  &c.  (Steph.  PI.  294).  Where,  however, 
the  cause  of  excuse  stated  in  the  plea  is  true,  the  pit.  cannot  safely  reply  de 
injurid,  but  should,  if  he  relies  on  a  trespass  committed  at  a  different  time, 
or  an  excess,  either  new  assign,  or  reply  the  excess  (Kirne,  De  Injuria,  p. 
12).  In  some  cases  it  is  advisable  both  to  reply  and  new  assign  excess, 
and  that  course  may  in  general  be  followed  where  the  declaration  is  large 
enough  to  cover  several  trespasses,  or  the  continuance  of  one  (Worth  v. 
Terrington,  13  M.  &W.  781);  otherwise,  where  it  states  only  one  trespass, 
on  a  single  occasion  (Polkingham  v.  Wright,  8  Q.  B.  197).  Yet,  it  is  not 
in  general  requisite  to  new  assign,  unless  the  deft,  can  prove  all  the  material 
facts  contained  in  the  plea.  Thus,  where  to  a  declaration  in  trespass,  for 
breaking  and  entering  the  plt.'s  dwelling-house,  and  assaulting  and  impri- 
soning him,  &c.,  the  deft,  justified  under  a  ca.  sa.,  by  virtue  of  which  the 
defts.  entered  the  house,  the  outer  door  being  open :  this  was  held  to  be  a 
material  averment,  well  traversed  under  the  replication  de  injurid  absque 
residua  causce,  and  necessary  to  be  proved  in  order  to  maintain  the  plea 
(Kerbey  v.  Denbey,  1  M.  &  W.  336).  De  injurid  must  conclude  to  the 
country  (see  Dunscomb  v.  Smith,  Cro.  Car.  164).  How  objection  raised  as 
to  this  point,  see  Aubery  v.  James,  1  Vent.  70 ;  1  Rol.  Abr.  47 ;  Burton  v. 
Chapman,  Sid.  341  ;  The  King  v.  Hopper,  Cro.  Jac.  599;  Banks  v.  Parker, 
Hob.  76;  Collins  v.  Walker,  T.  Raym.  50;  Svvaffe  v.  Jolly,  1  Bro.  C.  C. 
200;  Canterbury  (Archbishop  of)  v.  Kemp,  Cro.  Jac.  539;  Furdon  v.  Weeks, 
3  Lev.  65  ;  Hooker  v.  Nye,  1  C.  M.  &  R.  258;  see  the  cases  cited  and 
ably  commented  upon  by  Mr.  Kime,  in  his  work  on  De  Injuria.  The  objec- 
tion can  now  be  taken  on  special  demurrer  only  (Parker  v.  Riley,  3  M.  & 
W.  230;  Curtis  v.  Headford  (Marquis  of),  7  Dowl.  P.  C.  496;. 

Evidence  under  de  Injurid.']  This  replication  puts  in  issue  the  whole  of 
the  defence  contained  in  the  plea  (ante,  p.  819;  Phillips  v.  Howgate,  5  B. 
&  Ad.  220;  Barnes  v.  Hunt,  11  East,  451  ;  Lucas  v.  Nockels,  10  Bing. 
157);  ttiat  is  to  say,  all  matters  necessary  to  constitute  the  excuse,  and 
not  expressly  admitted  (see  Sharm  v.  Barnard,  10  Ad.  &  E.  593;  Davies 
v.  Chapman,  2  Sco.  N.  R.  238).  Where  to  a  declaration  for  several  tres- 
passes on  the  plt.'s  land,  on  divers  days,  the  deft,  pleaded  that  he  committed 
the  several  trespasses,  by  license  of  the  pit.,  who  replied  de  injurid:  held, 
that  ^evidence  of  a  license  which  covered  some,  but  not  all  of  the 
trespasses  proved  wiihin  the  period  laid  in  the  declaration,  did. not  [  *828  ] 
sustain  the  justification  upon  the  issue  taken  by  the  replication 
(Barnes  v.  Hunt,  supra;  see  "LEAVE  AND  LICENSE,"  ante,  p.  289).  In 
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trespass,  the  declaration  stated  that  deft,  assaulted  and  imprisoned  pit.,  and 
during  the  imprisonment,  struck,  pulled,  and  pushed  him,  &c.,  in  a  violent 
manner.  Plea,  that  deft,  arrested  pit.  under  process  of  court,  and  because 
pit.,  after  he  had  so  taken  him,  &c.,  behaved  and  conducted  himself  in  a 
violent  and  outrageous  manner,  and  could  not  otherwise  be  kept  in  a  safe 
and  proper  manner,  deft,  was  obliged  to  push  and  pull  about  pit.  with  a  little 
force,  &c.,  and  to  give  the  strokes,  &c. ;  de  injurid;  the  deft,  proved  the 
arrest  as  alleged,  but  gave  no  evidence  of  the  outrageous  conduct  of  the  pit.: 
held,  therefore,  that  the  pit.  was  entitled  to  judgment,  and  that  it  was  not 
necessary  to  new  assign  the  battery  (Phillips  v.  Howgate,  supra).  Assault, 
and  false  imprisonment:  plea,  moUiter,  &c.,  to  remove  pit.  from  deft.'s  shop, 
and  because  pit.  thereupon  assaulted  deft.,  he  was  given  into  custody  by  the 
deft.,  and  taken  to  the  police  office,  &c.,  de  injurid.  The  assault  on  deft, 
was  not  proved :  held,  that  although  without  it  the  first  part  of  the  plea  was 
sustainable,  yet  being  a  material  allegation  to  maintain  the  plea  as  to  the 
imprisonment,  it  was  necesssary  to  be  proved  to  entitle  the  pit.  to  a  verdict 
(Reece  v.  Taylor,  4  Nev.  &  M.  470).  Trespass,  for  assault;  plea,  son 
assault  demesne;  replication,  de  injurid.  The  deft,  and  another  person 
were  fighting,  and  the  pit.  came  and  took  hold  of  the  deft,  by  the  collar,  in 
order  to  separate  the  combatants,  whereupon  the  deft,  beat  pit. ;  but  it  was 
objected  that  this  evidence  should  have  been  replied  specially,  which  was 
overruled,  as  the  evidence  was  offered  by  way  of  justification,  for  the  pur- 
pose of  showing  that  there  was  not  any  assault,  for  it  was  the  quo  animo 
which  constituted  an  assault,  which  was  matter  to  be  left  to  a  jury  (Griffin 
v.  Parsons,  1  Selw.  N.  P.  25).  The  pit.,  a  ship-owner,  agreed  by  charter- 
party  with  T.,  to  take  any  goods  on  board  which  T.  should  ship,  and  con- 
vey them  from  Van  Dieman's  Land  to  London.  T.  covenanted  to  pay 
freight  at  the  rate  of  fifteen  shillings  per  ton,  per  month,  ten  days  after  the 
delivery  of  the  cargo,  and  then  consigned  the  cargo  to  defts.  by  a  bill  of 
lading,  under  which  they  were  to  pay  freight,  as  agreed.  T.  being  indebted 
to  defts.,  they,  on  the  arrival  of  the  ship  in  London,  sued  out  a  writof/t.  fa., 
and  took  the  cargo  forcibly  from  the  ship,  exhibiting  the  sheriff's  warrant 
to  the  captain.  They  did  not  sell  under  the  fi.  fa.,  but  afterwards  made 
affidavit  at  the  Custom-house,  that  they  landed  the  cargo  as  importers.  The 
pit.  having  sued  them  in  trespass,  for  entering  the  ship,  and  taking  the 
cargo,  and  they  justified  under  the  writ ;  the  pits,  replied  de  injurid  absque 
residuo  causce,  and  new  assigned,  that  the  defts,  took  the  goods  for  other 
purposes  than  those  mentioned  in  the  plea;  held,  that  it  was  properly  left 
to  the  jury  to  say  whether  the  goods  were  bona  Jide  taken  under  the  execu- 
tion, or  whether  the  execution  was  resorted  to  as  a  colour  to  enable  the 
defts.  to  get  possession  of,  and  land  the  cargo,  as  importers,  without  sub- 
jecting themselves  to  the  claim  or  question  that  might  have  arisen  if  they 
had  accepted  it  under  the  bill  of  lading  (Lucas  v.  Nockells,  10  Bing.  147). 
Assault,  beating,  and  ill-treating  the  pit.,  and  beating  and  striking  her  down 
with  a  truncheon,  whereby  her  thigh  was  broken.  Pleas,  first,  not  guilty  ; 
secondly,  as  to  assaulting,  beating,  and  ill-treating  the  pit.,  that  the  deft, 
was  possessed  of  a  house,  and  the  pit.  was  making  a  disturbance  therein, 
and  mo/liter  manus  to  turn  her  out.  Replication  de  injuria.  Held,  first, 

that  the  special  plea  was  no  justification  of  the  striking  and  wound- 
[  *829  ]  ing  *with   the  truncheon;  secondly,  that  the  fact  of  disturbance 

being  proved,  the  motive  and  intention  with  which  the  deft,  turned 
the  pit.  out  of  the  house  could  not  be  inquired  into  on  the  general  traverse  of 
de  injuria  (Cakes  v.  Wood,  2  M.  &  W.  791).  In  trespass,  for  breaking 
and  entering  plt.'s  dwelling-house,  and  assaulting  and  imprisoning  him,  the 
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clefts,  justified  under  a  ca.  sa.  by  virtue  of  which  they  entered  the  house,  the 
outer  door  being  open,  and  arrested  the  pit.,  to  which  de  injuria  absqueresi- 
duo  causa  was  replied,  the  writ  and  warrant  being  admitted.  The  pit.  was 
allowed  to  show  that  the  outer  door  was  locked  and  bolted,  so  as  to  make 
him  a  trespasser  ab  initio,  and  it  was  held  that  the  plea  was  not  substan- 
tiated (Kerbey  v.  Denby,  1  M.  &  W.  336). 

If  the  pit.  wishes  to  allege  matter  which  will  avoid  or  invalidate  the  justi- 
fication contained  in  the  plea,  without  contradicting  the  allegations  contained 
therein,  then  such  matter  must  form  the  subject  of  a  special  replication,  and 
cannot  be  given  in  evidence  under  de  injuria.  Therefore,  where,  in  tres- 
pass for  false  imprisonment,  the  deft,  justifies  the  commitment  as  a  magis- 
trate for  a  bailable  offence  in  consequence  of  an  information  upon  oath : 
held,  that  the  pit.  could  not  under  de  injuria  give  in  evidence  a  tender  and 
refusal  of  bail  (Sayre  v.  Rochford  (Earl),  2  W.  Bl.  1165).  So  in  assump- 
sit  against  the  owner  of  a  vessel  for  not  allowing  the  pit.  a  carpenter's  mate, 
to  proceed  the  remainder  of  a  voyage  and  compelling  him  to  leave  the  ship. 
Plea,  that  the  voyage  was  under  articles  between  the  pit.  and  others  of  the 
crew  and  H.,  the  master,  who,  in  the  course  of  the  voyage  died,  and  one  S,, 
next  in  command,  became  master,  and  the  pit.  after  the  death  of  H.  was 
guilty  of  mutinous  conduct,  wherefore  the  deft,  discharged  him.  The  repli- 
cation admitted  that  H.  died,  and  S.  became  master  modoet  forma,  conclud- 
ing with  a  traverse  absque  residuo  causes:  held,  that  the  pit.  could  not  under 
these  pleadings  show  that  S.  was  a  foreigner,  and  therefore  disqualified  from 
being  a  master  of  a  British  ship,  under  the  Ship's  Registry  act,  3  &  4  Will. 
IV.  c.  54;  (Renno  v.  Bennett,  3  Q.  B.  768).  If  the  plea  shows  an  author- 
ity in  law,  constituting  prima  facie  justification,  and  the  pit.  seek  to  recover 
damages  in  respect  of  an  excess,  he  must  new  assign  or  reply  such  excess 
specially,  for  he  cannot  show  an  abuse  of  that  authority,  &c.,  as  to  make 
the  deft,  a  tort  feasor  ab  initio  under  de  injuria.  Therefore,  where  in  as- 
sault and  imprisonment  the  deft,  pleaded  that  being  bail  for  the  pit.  he  ar- 
rested him  to  render  him  in  discharge,  and  detained  him  until  he  had  satis- 
fied the  demand  in  the  action  ;  de  injuria  ;  in  fact  the  deft,  detained  him  an 
hour  longer  until  he  paid  also  the  defl.'s  expenses  in  becoming  bail :  held, 
that  this  was  one  continuing  trespass,  and  that  therefore  in  order  to  recover 
for  that  part  of  it  which  was  unjustifiable,  viz.,  the  detention  for  the  bail's 
expenses,  the  pit.  ought  to  have  newly  assigned  (Lambert  v.  Hodgson,  1 
Bing.  317 ;  Monprivatt  v.  Smith,  2  Camp.  175).  So,  in  trespass  against  a 
sheriff  and  his  bailiff  for  taking  the  pit.  on  a  charge  of  felony  to  a  police- 
station,  and  thence  to  a  prison,  the  sheriff  having  justified  the  taking  from 
the  police-station  to  the  prison  under  a  ca.  sa. ;  the  pit.  admitted  the  writ 
and  warrant  and  replied  deinj  arid  absque  residuo  can  see:  held,  that  he  could 
not  give  evidence  to  involve  the  sheriff  in  the  misconduct  of  the  bailiff  dur- 
ing the  previous  part  of  the  imprisonment,  but  ought  to  have  replied  this 
circumstance  specially  (Price  v.  Peck,  1  Bing.  N.  C.'  387 ;  see  Oakes  v. 
Woods,  3  M.  &  W.  150;  Woods  v.  Durrant,  16  M.  &  W.  149).  A  plea 
justifying  a  battery  on  the  ground  that  the  pit.  had  misbehaved  himself  as 
the  deft.'s  apprentice,  wherefore  he  moderately  chastised  him ;  de  injuria, 
held,  that  only  the  fact  of  mis-behaviour,  *'and  not  the  moderate- 
ness of  the  chastisement,  was  put  in  issue  (Pen  v.  Ward,  2  C.  M.  [*830] 
&  R.  338  ;  see  Gale  v.  Dairy mple,  Ry.  &  M.  118  ;  Bone  v.  Dawe, 
3  Ad.  &  E.  711)  as  to  form  of  pleadings,  and  under  this  replication  the  mo- 
tive or  intention  with  which  the  deft,  committed  the  act  complained  of  can- 
not be  inquired  into.  Thus  where  in  trespass  for  assault,  deft,  pleaded  that 
he  was  possessed  of  a  house,  and  the  pit.  was  making  a  great  noise  and  dis- 


830 


REPLICATION. 


turbance  therein,  whereupon  deft,  requested  the  pit.  to  cease  from  making 
such  noise  and  disturbance  and  to  leave  the  house,  which  he  refused,  where- 
upon deft,  in  defenoe  of  the  possession  of  his  house  mollittr  manvs,  &c. : 
held,  the  fact  of  the  noise  and  disturbance  being  proved,  that  it  was  not  com- 
petent for  the  jury  on  the  issue  under  de  injurid  to  take  into  consideration 
whether  the  deft,  in  assaulting  the  pit.  was  influenced  by  any  other  motive 
than  the  cause  alleged  in  the  plea  (Oakes  v.  Wood,  2  M.  &  W.  791 ;  but 
see  Lucas  v.  Nockells,  10  Bing.  157). 

In  assumpsit  by  indorseee  against  the  maker  of  a  note,  deft,  pleaded  that 
it  was  delivered  by  the  deft,  to  the  indorser,  J.,  to  enable  him  to  take  up  a 
former  note,  also  made  payable  by  deft,  to  J.  for  accommodation  of  J.,  and 
by  him  indorsed  to  pit.,  and  that  after  the  notes  declared  on  became  due,  the 
amount  was  paid  by  pit.  to  deft.;  de  injurid:  held,  that  the  averment  in- 
troductory to  the  payment  of  the  last-mentioned  note,  might  be  rejected  as 
surplusage,  that  the  payment  only  need  be  proved,  and  that  such  payment 
might  be  shown  without  producing  the  note  itself:  held,  also  that,  in  an  ac- 
tion by  pit.  on  the  first  note,  a  verdict  and  judgment  for  deft,  on  the  above 
issue  would  not  be  pleadable  in  bar,  nor  evidence  of  any  immaterial  state- 
ments in  the  plea,  for  that  the  replication  only  put  in  issue  material  allega- 
tions (Sharm  v.  Barnard,  10  Ad.  <te  E.  593).  So,  in  Davis  v.  Chapman, 
which  was  debt  against  the  marshal  for  an  escape,  the  marshal  pleaded  that 
the  prisoner  without  his  knowledge  escaped  from  his  custody  to  places  to  the 
deft,  unknown,  that  he  afterwards,  and  before  the  marshal  had  notice  or 
knowledge  of  the  escape,  voluntarily,  and  without  the  knowledge  of  the  mar- 
shal returned  into  his  custody,  that  the  marshal  did  thereupon  then  keep  and 
detain,  and  always  from  thence  hitherto  had  kept  and  detained,  and  before 
and  at  the  time  of  the  commencement  of  the  suit,  kept  and  detained,  and 
still  did  keep  and  detain  the  prisoner,  &c.,  and  that  he  had  no  knowledge  or 
notice  of  the  escape,  during  the  time  or  any  part  thereof,  whilst  the  prisoner 
was  out  of  custody.  The  pit.  replied  de  injurid.  At  the  trial  the  pit.  of- 
fered evidence  to  show  that  the  prisoner  was  at  large  with  the  knowledge  of 
the  marshal  between  the  time  of  the  commencement  of  the  action,  and  the 
time  of  pleading,  contending  that  the  form  of  the  plea  justified  this  course  ; 
the  judge,  however,  refused  to  receive  it,  and  in  his  summing  up  told  the 
jury  that  the  material  point  for  their  consideration  was  whether  or  not  the 
prisoner  had  remained  continously  in  the  custody  of  the  marshal  from  the 
time  of  his  return  (which  was  proved)  to  the  time  of  the  commencement  of 
the  action:  held,  that  the  evidence  was  properly  rejected,  though  if  offered 
for  the  purpose  of  showing  a  general  laxity  of  custody  whence  the  jury 
might  have  inferred  that  the  marshal  had  knowledge  of  the  previous  escape, 
it  would  have  been  admissible  (3  Sco.  N.  R.  239). 

This  replication  ^hrows  upon  the  deft,  the  burden  of  proof  of  so  much  of 
his  plea  as  furnishes  a  defence  to  the  whole  of  the  cause  of  action  pleaded 
to,  for  the  issue  is  not  divisible.     Therefore  where  in  an  action  on  a  bill  of 
exchange  against  three  partners  one  of  them  pleaded  that  the  bill  was  ac- 
cepted by  the  other  two  in  the  name  of  the  firm  without  authority,  for  a  debt 
due  from  the  firm  *before  he  became  a  partner;  replication  de  in- 
[  *831  ]   jurid;  held,  that  the  plea  was  not  supported  by  evidence  that  the 
bill  was  accepted  in  discharge  of  a  debt  which  arose  partly  before, 
and  partly  after  the  third  partner  joined  the  firm  (Wilson  v.  Lewis,  2  Sco. 
N.  R.  115). 

Where  the  deft,  pleads  not  guilty  to  the  whole  declaration,  and  a  special 
plea  of  justification  to  certain  parts  of  it;  if  such  special  plea  cover  the  whole 
of  the  substantial  injury  complained  of,  with  the  exception  of  matter  of  ag- 
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gravation,  if  the  pit.  rely  upon  the  excess  he  ought  to  new  assign  it,  instead 
of  merely  joining  issue  upon  not  guilty,  and  replying  de  injuria  to  the  special 
plea,  for  if  the  special  plea  be  proved,  the  pit.  will  not  be  permitted  to  give 
in  evidence  the  excess  under  the  issue,  joined  on  the  plea  of  not  guilty  (Mon- 
privatt  v.  Smith,  2  Camp.  175  ;  see  Oakes  v.  Wood,  3  M.  &  W.  150  ;  Atkin- 
son v.  Warne,  5  Tyrw.  481 ;  Pen  v.  Ward,  5  Ib.  980).  But  where  the 
same  count  contains  several  trespasses,  and  the  deft,  pleads  not  guilty  to 
some  arid  specially  to  others,  if  the  pit.  prove  the  several  distinct  acts  of  tres- 
pass, stated  in  the  declaration,  he  is  entitled  to  a  verdict  for  as  much  as  is 
not  covered  by  the  special  plea  (Stammers  v.  Yearsley,  10  Bing.  37  ;  Bush 
v.Parker,  1  Bing.  N.  C.  732;  Phillips  v.  Howgate,  5  B.  &  Ad.  220);  see 
this  subject  further  discussed  in  a  very  lucid  note  (Crogate's  case)  in  Smith's 
Leading  Cases,  60). 

Where  the  deft,  in  trespass  for  entering  plt.'s  house  and  taking  his  goods, 
justified  under  a  writ  ofji.fa.  and  warrant  thereon,  the  replication  admitting 
the  issue  of  the  writ  and  warrant,  and  concluding  with  de  injuria  absque 
residuo  causes,  was  held  not  to  admit  the  seizure  under  them  (Carnaby  v. 
Welby,  1  P.  &  D.  98 ;  see  Craven  v.  Sanderson,  4  Ad.  &  E.  666). 

It  will  sometimes  happen  that  from  the  form  of  the  plea,  it  will  be  optional 
with  the  pit.  either  to  traverse  it  generally  by  de  injuria,  or  to  traverse  a 
certain  part  of  it  affirmatively,  and  at  the  same  time,  it  may  be  of  very  con- 
siderable importance  to  the  pit.  to  be  able  to  throw  the  burthen  of  proof  upon 
the  deft. ;  in  such  cases  it  will  be  desirable  to  reply  de  injuria  (Kime's  De 
Injuria,  p.  94).  Thus,  for  instance,  in  an  action  on  a  bill  or  draft,  the  deft, 
may  plead  that  it  was  given  for  an  illegal  consideration,  as  gaming,  and  that 
it  was  afterwards  indorsed  to  the  pit.  without  consideration,  for  the  mere 
purpose  of  its  being  put  in  suit  for  the  benefit  of  the  indorser  to  whom  it  was 
given  by  the  maker,  and  as  against  whom  the  illegality  of  the  consideration 
alone  would  be  a  defence;  de  injuridlosuch  a  plea  is  good  (Ib. ;  Humphrey 
v.  O'Connell,  7  M.  &  W.  370;  Curtis  v.  Headford  (Marquis  of),  6  Dowl. 
496).  While,  on  the  contrary,  if  the  pit.  reply,  traversing  the  want  of  con- 
sideration only  by  affirmatively  alleging  that  he  gave  consideration,  the  onus 
of  proving  the  issue  will  in  this  state  of  the  pleadings  devolve  upon  him  ac- 
cording to  the  doctrine  in*Bingham  v.  Stanley,  2  Q.  B.  117  ;  (Kime,  supra). 


Precedents  (3  Ch.  PI.  under  the  proper  title). 

RES  GESTA. 
Ante,  Vol.  I.  "  ADMISSIONS." 
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Post,  "  WRIT  ;"  ante,  "  FALSE  RETURN." 


832 


RULE  OF  COURT. 


REVERSIONER. 
Ante,  p.  572 ;  Vol.  I.  p.  122,  1043. 

RIENS  EN  ARREAR. 
Ante,  p.  783;  Vol.  I.  p.  871. 

RIENS  PER  DESCENT  OR  DEVISE. 
Ante,  p.  179. 


RULE  OF  COURT. 

As  to  the  effect  of  the  payment  of  money  into  court,  and  how  proved, 
ante,  p.  416. 

A  rule  of  court  is  proved  by  the  office  copy  of  the  rule,  which  is  in  itself 
an  original,  when  made  out  in  the  usual  course  of  office,  by  the  clerk  of  the 
rules,  or  his  deputy,  and  does  not,  therefore,  require  to  be  proved  as  an 
examined  copy;  but  the  production  of  it  is  sufficient  (Selby  v.  Harris,  1  Ld. 
Raym.  745  ;  B.  N.  P.  229 ;  Duncan  v.  Scott,  1  Camp.  102  ;  Still  v.  Holford,  4 
Camp.  17).  How  opposite  party  is  to  prove  rule,  ante,  p.  1101. 

Where  a  court,  as  that  of  the  insolvent  debtors,  prints  and  regulates  copies 
of  its  rules  for  the  guidance  of  its  officers,  one  of  such  copies,  is  evidence  of 
the  rules,  without  showing  it  to  have  been  examined  with  the  original)  Dance 
v.  Robson,  Moo.  &  M.  294).  But  it  must  be  sfiown  that  ihe  rules  were 
sanctioned  by  the  court,  in  order  to  support  an  indictment  for  perjury,  or  an 
affidavit  required  by  them  (R.  v.  Koops,  6  Ad.  &  E.  198). 

The  allegation  of  a  fact  in  a  rule  nisi,  is  not  evidence  of  the  fact  for  the 
party  at  whose  instance  it  is  obtained  (WoodrofTe  v.  Williams,  6  Taunt.  19). 

A  rule  making  a  judge's  order  a  rule  of  court,  is  evidence  of  the  order 
(Still  v.  Halford,  4  Camp.  17).  An  allegation  in  a  count  that  deft,  procured 
a  defective  security,  which  was  set  aside  by  a  rule  of  court,  is  not  proved  by 
merely  producing  the  rule,  without  other  proof  of  the  security  (Compton 
v.  Chandless,  4  Esp.  18).  Rules  of  court  purporting  to  be  granted  on  the 
motion  of  a  certain  counsel,  have  been  admitted  as  evidence  of  the  attend- 
ance of  such  counsel  in  court  at  the  date  of  the  rules,  so  as  to  contradict  the 
statement  of  a  witness,  that  the  counsel  was  at  a  distant  place  at  that  date 
(Heath's  case,  18  St.  Tr.  176).  A  rule  of  court  is  not  matter  of  record  in 
the  strict  sense  of  the  word  (R.  v.  Bingham,  3  Y.  &  J.  110). 

By  8  &  9  Viet.  c.  113,  s.  2,  all  courts  are  to  take  judicial  notice  of  the 
signature  of  the  equity  and  common-law  judges  attached  to  official  or  judicial 
documents. 
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*SCIRE  FACIAS. 
(See  Ch.  Pr.  256). 

SECONDARY  EVIDENCE. 

"'he  best  Evidence  must  be  adduced,  p.  833. — What  must  be  done  to  admit 
of  Secondary  Evidence,  p.  837. — Proof  of  Loss,  fyc.,  of  best  Evidence, 
p.  837. — What  sufficient  Search,  p.  837. — Proof  of  Possession  in 
adverse  Party,  p.  840. — Proof  of  Notice  to  Produce,  fyc.,  p.  840. — 
Where  Notice  Necessary,  p.  842. — Form  of  Notice,  p.  844. — Effect  of, 
p.  844. — On  whom  to  be  Served,  p.  847. — When,  p.  847. — What  effi- 
cient Secondary  Evidence,  p.  849. 


EVIDENCE  is  divided,  with  regard  to  its  degree,  into  primary  and  second- 
ary. 

The  best  Evidence  must  be  adduced.]  It  is  a  general  rule  of  law,  that  the 
best,  or  rather  the  highest  evidence  must  be  given,  of  which  the  nature  of 
the  case  is  capable,  and  which  the  party  had  power  to  produce  (1  Show. 
397;  Holt,  N.  P.  284;  1  Salk.  281 ;  Garth.  220;  2  East,  192;  B.  N.  P. 
293).  To  prove  a  written  lease  for  years,  or  other  deed,  nothing  else  shall 
be  admitted  but  the  very  deed  itself,  if  within  the  control  of  the  party  who 
has  to  prove  it  (10  Co.  Lit.  92  b;  Gilb.  Ev.  93).  A  counterpart  of  a  deed 
is  admissible  as  original  evidence  against  the  party  executing  it,  and  those 
claiming  under  him,  though  no  notice  to  produce  the  other  part  has  been 
given  (Burleigh  v.  Stibbs,  4  T.  R.  465 ;  Paul  v.  Meek,  2  Y.  &  J.  116).  A 
will  of  lands,  also,  must  be  produced  and  proved  in  the  same  manner  as  a 
deed,  and  the  probate  is  not  evidence  (2  Camp.  389;  Gilb.  Ev.  71 ;  B.  N. 
P.  246  ;  see  "  EJECTMENT").  But  the  probate  is  primary  evidence  to  prove 
a  will  of  personal  property,  or  that  a  particular  person  is  executor  (4  T.  R. 
258;  3  Salk.  154;  B.  N.  P.  246  ;  ante,  Vol.  I.,  p.  1127,  Vol.  II.,  p.  712). 
If  the  execution  of  a  deed  or  other  instrument  be  attested,  one  of  the  sub- 
scribing witnesses,  if  to  be  found,  must  be  produced  to  prove  it,  that  being 
the  best  evidence  of  the  fact  (Barnes  v.  Trompouski,  7  T.  R.  266 ;  ante, 
Vol.  I.,  p.  937). 

If  an  agreement  has  been  reduced  to  writing  and  signed,  that  writing  must 
be  produced  to  prove  it,  as  primary  evidence  (Brewer  v.  Palmer,  3  Esp.  213 ; 
Fenn  v.  Griffith,  6  Bing.  533) ;  and  where,  if  produced,  it  would  not  be 
admissible  for  want  of  a  stamp,  then,  if  lost,  parol  testimony  is  not  admitted 
to  prove  its  contents  (The  King  v.  Castle  Merton,  3  B.  &  Ad.  588  ;  2  Moo. 
513);  not  even  though  destroyed  by  the  wrongful  act  of  the  opposite  party 
(Ruffin  v.  Wright,  2  B.  &  A.  478);  unless  the  contents  of  the  unstamped 
instrument  can  be  proved  by  the  admissions  of  the  party  (Slatterie  v.  Pooley, 
6  M.  &  W.  664). 

A  bill  of  exchange,  or  promissory  note,  must  be  produced  and  proved  like 
other  instruments,  and,  if  destroyed  or  lost  when  not  in  a  negotiable  state, 
secondary  evidence  is  admissible;  but,  if  lost  in  a  negotiable  state,  no  action 
can  be  maintained  thereon,  for  no  secondary  evidence  can,  in  that  case,  be 
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admitted  (2  Camp.  211 ;  1  Holt,  N.  P.  144).  The  indecency  of  evidence  is 
no  objection  to  its  beimjj  received,  nor  an  excuse  for  not  producing  it  (De 
Costa  v.  Jones,  2  Covvp.  729).  To  prove  the  deft,  was  elected  constable  of 
a  ward,  a  list  of  persons  sworn  in,  from  the  town  clerk's  office, 
[  *834  ]  was  *held  insufficient,  for  the  wardmote-book  might  have  been  pro- 
duced (Underbill  v.  Wills,  3  Esp.  56).  In  an  action  for  words 
spoken  in  the  conduct  of  a  cause,  the  proceeding  must  be  produced  in  evi- 
dence (1  Esp.  399).  The  memorial  of  a  conveyance  registered  is  not  evi- 
dence of  its  contents  (2  Esp.  549).  An  entry  in  the  books  of  the  receiver 
of  duties  upon  carts  is  not  evidence  of  property,  without  showing  by  whom 
the  entry  was  made  (1  Esp.  369).  To  prove  rent  payable  quarterly,  evi- 
dence how  other  tenants  of  the  pit.  paid,  is  not  admissible  (Pea.  95).  In 
trover,  where  the  pits,  claim  the  goods  as  purchased  by  a  written  agreement, 
no  other  evidence  of  the  purchase  is  admitted  than  such  writing  (Brain  v. 
Harden,  2  C.  &  P.  52).  To  support  a  plea  in  abatement,  that  the  assignees 
of  C.,  a  bankrupt,  ought  to  have  joined,  the  assignment,  or  some  admission, 
-must  be  given  in  evidence,  and  proof  that  they  acted  as  assignees  is  insuffi- 
cient (Pasmore  v.  Bansfield,  1  Stark.  296).  A  witness  may  not  be  cross-ex- 
amined as  to  what  he  swore  in  an  affidavit,  unless  the  affidavit  be  produced 
(Sainthill  v.  Brand,  4  Esp.  74).  To  prove  the  discharge  of  an  insolvent, 
neither  parol  evidence,  nor  the  admission  of  the  pit.,  nor  even  an  order  recit- 
ing the  judgment  of  discharge  and  directing  his  release,  are  sufficient.  The 
best  and  primary  evidence  is  the  original  adjudication  of  the  court,  produced 
by  the  clerk,  or  a  copy  duly  authenticated  (Scott  v.  Clare,  3  Camp.  236 ; 
Carpenter  v.  White,  3  Moo.  231 ;  but  see  Slatterie  v.  Pooley,  6  M.  &  W. 
604).  Where  a  copy  of  a  document  is  made  evidence  by  act  of  parliament, 
the  copy  must  be  produced,  and  the  original,  if  not  evidence  at  common  law, 
is  not  admissible  by  implication  (2  Camp.  121).  If  a  deed  be  pleaded  with 
a  profert,  secondary  evidence  of  its  contents  can  in  no  case  be  admitted^  (4 
East,  588 ;  1  Stark.  74).  The  loss  or  other  excuse  must  be  pleaded  (ante, 
p.  712,  3  T.  R.  151,  153:  2  H.  Bl.  259).  But,  in  some  cases,  the  best 
evidence  seems  to  be  dispensed  with,  or  rather  evidence  of  primary  degree 
is  sufficient,  though  there  be  other  of  stronger  or  more  unerring  assurance; 
as,  to  prove  a  person's  handwriting,  the  testimony  of  others  is  admitted,  for 
their  knowledge  is  acquired  by  the  same  means  as  his  own,  and  therefore 
accepted  as  primary,  in  ordinary  cases.  But  to  disprove  handwriting,  and 
prove  it  forged,  the  writer  himself  must  be  called,  for  he  may  know 
it  to  be  or  not  to  be  his,  by  other  circumstances  than  tbe  character  of  the 
writing,  and  therefore  all  other  proof  is  secondary  (Ph.  Ev.  c.  7,  s.  6).  Yet 
the  cashier  of  the  bank  is  not  to  be  called  to  prove  his  signature  a  forgery  (2 
East,  P.  C.  1000);  although  there  exists  a  deed  of  partnership,  yet  the  fact 
of  partnership  may  be  proved  by  the  acts  of  the  parties  (Alderson  v.  Clay,  1 
Stark.  405  ;  see  ante,  "  PARTNERS"). 

Where,  in  order  to  prove  a  partnership  between  D.  and  F.,  whose 
assignees  are  pits,  in  the  suit,  a  witness  was  asked  by  deft.,  whether  he  had 
not  heard  F.  say,  that  by  a  deed  between  him  and  D.,  an  interest  belonged 
to  D. ;  Abbott,  C.  J.  was  of  opinion  no  such  question  could  be  put  without 
the  production  of  the  deed,  or  accounting  for  its  non-production  (Bloxam  v. 
Elsie,  R.  &  M.  187).  But  it  has  been  decided  that  parol  admissions  are 
evidence  against  the  parties  making  them,  although  they  may  relate  to  the 
contents  of  a  written  instrument  (Slatterie  v.  Pooley,  6  M.  &  W.  664;  see 
Newall  v.  Holt,  ib.  662  ;  and  ante,  "  ADMISSIONS"). 

The  pit's  acknowledgment  of  payment  is  primary  proof,  though  a  receipt 
appears  to  have  been  given  (Jacob  v.  Lindsay,  1  East,  460) ;  and  a  receipt 
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for  money  will  not  exclude  parol  evidence  of  the  payment  (Humbert  v.  Co- 
hen, 4  Esp.  213). 

So  where,  in  trover,  a  witness  stated  that  he  verbally  required  the  deft,  to 
deliver  up  the  property,  and  at  the  same  time  served  *upon  him 
a  written  notice  to  the  same  effect :  held,  not  necessary  to  produce  [  *835  ] 
the  writing  (Smith  v.  Young,  1  Camp.  439).  So,  where  the  fact 
to  be  proved  was,  that  a  certain  person  occupied  land  so  as  to  gain  a  settle- 
ment, by  13  &  14  Car.  II.,  it  was  held,  that  although  there  was  a  written 
demise,  the  fact  might  be  proved  by  parol  (R.  v.  Holy  Trinity  (Inhabitants 
of),  7  B.  &  C.  611).  But  the  parties  to  the  contract,  the  amount  of  rent, 
and  terms  of  the  tenancy,  can  only  be  shown  by  the  writing,  ib.  (Strother 
v.  Bar,  136) ;  therefore,  tenancy  at  a  certain  rent  and  for  a  certain  period, 
so  as  to  gain  a  settlement  under  6  Geo.  IV.  c.  57,  cannot  be  proved  by 
parol,  if  there  was  a  written  agreement  (R.  v.  Merthyr  Tidvil,  1  B.  &  Ad. 
29).  So,  the  fact  of  a  tenancy  under  a  particular  person,  cannot  be  proved 
where  there  is  a  writing  (Doe  v.  Harvey,  8  Bing.  239). 

A  mere  executory  memorandum,  private  minute,  unaccepted  proposal,  or 
an  authorized  entry,  will  not  exclude  parol  evidence.  Thus,  a  memorandum 
of  the  agreement  not  signed,  may  be  proved  by  parol  testimony  (Dalison  v. 
Stark,  4^Esp.  163;  1  East,  460;  Ramsbottom  v.  Lumbridge,  2  M.  &  S. 
434;  Doe  d.  Bingham  v.  Cartwright,  3  B.  &  A.  326 ;  Stevens  v.  Pinney,  8 
Taunt.  328).  So,  a  vendee  may  give  evidence  of  a  warranty,  although  a 
note  of  the  sale,  and  receipt  of  the  money  given  by  the  vendor  to  the  ven- 
dee after  the  conclusion  of  a  parol  contract,  contained  no  notice  of  any 
warranty  (Allen  v.  Pink,  4  M.  &  W.  140).  So,  if  the  memorandum  of  the 
terms  of  a  lease  not  signed  by  the  lessor,  but  only  by  the  wife  of  the  lessee 
(R.  v.  St.  Martin's,  Leicester,  2  Ad.  &  E.  210;  R.  v.  Wrangle,  ib.  514). 
Where,  in  a  case  of  removal,  an  inhabitant  of  the  appellant's  parish  stated, 
upon  the  voir  dire,  that  he  occupied  a  cottage  there  of  the  annual  value  of 
251'.,  but  was  not  valued  to,  nor  paid,  any  rate  or  tax,  his  testimony  was 
held  sufficient  proof  of  the  facts;  nor  was  it  necessary  to  produce  the  rate 
itself  (Rex  v.  Gisburn,  15  East,  57).  In  the  case  of  (Rex  v.  Hunt,  3  B.  & 
A.  586) ;  the  original  resolutions  proposed  at  a  seditious  meeting  were  not 
required,  but  a  copy  given  by  the  deft,  to  witness,  and  proved  by  him  to  cor- 
respond with  the  original,  was  considered  as  good  evidence;  and  parol  tes- 
timony of  the  inscriptions  of  the  flags  and  banners  displayed  there  was 
admitted  without  producing  the  originals. 

Where  it  is  necessary  to  prove  the  fact  of  a  marriage,  the  entry  in  the 
parish  register  is  not  the  only  evidence,  but  it  may  be  proved  by  persons 
who  were  present  and  witnessed  the  ceremony,  or  by  general  reputation 
(Evans  v.  Morgan,  2  Cr.  &  J.  453 ;  see  statute,  Grim.  Con.  Vol.  1.  p.  876). 
An  inscription  on  a  monument,  or  writing  on  a  wall,  may  be  proved  by 
parol  (Mortimer  v.  M'Callan,  6  M.  &  W.  68,  72). 

In  all  cases,  except  on  a  plea  of  nul  tiel  record,  where  a  fact  is  to  be 
proved  by  a  record,  an  examined  copy  is  sufficient  evidence,  and  the  record 
itself  is  not  required  (Gilb.  Ev.  7,  8;  Thelluson  v.  Shedden,  2  N.  R.  228). 
So,  parol  evidence  is  not  admissible  to  prove  the  day  on  which  a  cause  came 
on  to  be  tried,  as  it  must  be  proved  by  the  postea  (Thomas  v.  Ansley,  6 
Espf  80,  83).  Parol  evidence  is  not  admissible  to  prove  the  taking  of  oaths 
required  by  the  Toleration  Act,  which  must  appear -by  the  records  of  the 
court  where  the  oaths  were  taken  (R.  v.  Habe,  Peak.  Ad.  Ca.  132).  So, 
where  the  depositions  of  a  witness  in  the  case  of  misdemeanor  were  taken 
under  7  Geo.  IV.  c.  64,  s.  3,  and  the  pit.,  in  an  action  against  the  witness, 
oil- •  red  parol  evidence  of  an  admission  made  by  him  in  such  deposition,  the 
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evidence  was  held  to  be  properly  rejected  (Leach  v.  Simpson,  5  M.  &  W. 
309). 

In  like  manner,  the  journals  of  either  house  of  parliament,  the  proceed- 
ings filed  in  the  Court  of  Chancery,  Admiralty,  and  Ecclesiasti- 
[  *836  ]  cal  *Courts,  and  the  rolls  of  inferior  jurisdictions,  parish  registers, 
entries  in  the  books  of  corporations,  or  of  other  public  companies, 
wherever  the  original,  if  produced,  would  be  admissible,  may  be  proved  by 
examined  copies  (Lynch  v.  Clarke,  3  Salk.  158;  Skin.  583;  1  Ph.  Ev.  215, 
404 ;  see  these  titles,  and  "  PUBLIC  DOCUMENTS").  Nor  is  it  necessary  to 
produce  the  appointments  of  justices,  and  other  officers  of  the  peace;  proof 
that  they  acted  in  such  capacity  is  enough  (Bunyan  v.  Wise,  4  T.  R.  366 ; 
Lea.  Ev.  Ca.  585;  see  "  JUSTICE  OF  THE  PEACE").  Also,  proof  may  be 
made  that  a  person  is  an  officer  of  the  revenue  (stat.  26  Geo.  III.  c.  77,  82), 
or  of  the  ecclesiastical  courts,  or  of  the  army,  by  reputation  and  the  exer- 
cise of  such  office  (3  Camp.  432;  2  Camp.  513).  So,  that  a  party  signed 
a  land-tax  assessment,  in  an  official  capacity,  may  be  proved  by  showing 
that  he  exercised  that  office  (t)oe  v.  Young,  8  Q.  B.  63 ;  see  Wood  v.  Row- 
cliffe,  11  Jur.  707).  There  are  also  cases  in  which  the  strict  proof,  other- 
wise requisite,  becomes  unnecessary,  in  consequence  of  the  party's  conduct 
having  estopped  him  from  disputing  the  fact  (see  "  ADMISSIONS").  So, 
what  a  party  says  admitting  a  debt  is  evidence,  notwithstanding  the  promise 
to  pay  is  reduced  into  writing  (Singleton  v.  Barrett,  2  Cr.  &  J.  369). 

The  enrolment  of  deeds  ot"  bargain  and  sale  under  the  slat.  27  Hen.  VIII. 
c.  16,  may  be  pleaded  with  a  prolert  by  stat.  10  Anne,  c.  18,  as  may  exem- 
plifications of  letters  patent  by  3  &  4  Edw.  VI.  c.  4 ;  13  Eliz.  c.  6).  And 
examined  copies  of  such  enrolments  are  as  good  evidence  as  examined  copies 
of  the  originals  (Tinkler  v.  Walpole,  14  East,  231);  except  that  a  copy  of 
the  enrolment  of  a  bargain  and  sale  of  a  chattel  interest,  or  of  any  other 
deed  enrolled  for  safe  custody,  is  evidence  only  against  the  party  who  ac- 
knowledged the  deed,  and  persons  claiming  through  him  (B.  N.  P.  256;  3 
Lev.  587;  2  Free.  K.  B.  259 ;  and  see  1  Ph.  Ev.  442).  An  examined  copy 
of  the  memorial  of  an  assignment  of  a  judgment  is  evidence  of  the  fact  of 
the  assignment;  and  the  attested  copy  of  the  memorial  of  the  registry  of  a 
deed  is  evidence  of  the  fact  of  registry  (1  Sch.  &  Lef.  207).  An  exam- 
ined copy  of  the  enrolment  of  the  memorial  of  an  annuity  deed  is  evi- 
dence of  the  contents  of  the  original  memorial  against  an  attorney  for 
negligence,  who  prepared  and  carried  the  memorial  to  be  enrolled  (3 
Camp.  20). 

In  order  to  render  the  production  of  a  writing  necessary,  it  must  appear 
to  relate  to  the  matter  in  question.  Thus,  where  parol  evidence  is  offered 
to  prove  a  tenancy,  it  is  not  a  valid  objection  that  there  is  some  written 
agreement  relating  to  the  holding,  unless  it  also  appear  that  the  agreement 
was  between  the  parties  as  landlord  and  tenant,  and  that  it  continues  in  force 
to  the  very  time  to  which  the  parol  evidence  applies  (Doe  v.  Morris,  12  East, 
237 ;  see  Stevens  v.  Penney,  2  Moo.  349).  In  ejectment,  the  plt.'s  witness 
proved  an  acknowledgment  by  the  deft,  that  he  held  under  T.,  and  that  he 
(the  witness)  had  drawn  an  agreement  touching  the  premises  between  the 
pit.  and  T. :  held,  that  the  pit.  was  bound  to  produce  the  writing  (Fenn  v. 
Griffith,  6  Bing.  533).  And  parol  evidence  of  the  terms  of  a  demise  has 
been  admitted,  although  the  witness  called  to  prove  them  state  that  the 
lessor  read  them  from  some  paper  held  in  his  hand  at  the  time,  but  which 
was  not  shown  to  or  signed  by  the  lessee  (Trewhitt  v.  Lambert,  10  Ad.  & 
E.  470). 

Where  oral  evidence  of  an  agreement  is  given  at  the  trial,  the  party 
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desirous  of  excluding  it  may  cross-examine  the  witness  as  to  whether  it  was 
in  writing,  and  may  inquire  as  to  the  contents  of  the  writing,  in  order  to 
show  that  parol  evidence  is  inadmissible  (Curtis  v.  Greated,  I  Ad.  &  E. 
167). 

*What  must  be  done  to  admit  of  Secondary  Evidence.']     Before 
secondary  evidence  is  admissible,  pro^f  must  be   given  that  better  [  *837  ] 
could  not  be  obtained. 

Proof  'of  Loss •,  SfC.,  of  best  Evidence.)  If  an  original  document  be  lost  or 
destroyed,  its  execution  must  be  proved,  as  also  the  loss  or  destruction  of  all 
its  parts,  before  parol  evidence  of  its  contents  will  be  received  (B.  N.  P. 
254  ;  1  Atk.  246 ;  1  Esp.  409).  Where  a  bond  is  lost,  and  the  pit.  does  not 
know  who  the  subscribing  witnesses  are,  he  may  call  another  person  :  other- 
wise, if  it  appear  who  the  subscribing  witnesses  are  (Keeling  v.  Ball,  Peak. 
Ad.  Ca.  88).  Such  loss  must  be  shown  by  the.  best  evidence  ;  as  if  a  party 
deliver  a  letter  to  his  daughter,  and  she  and  the  witness,  upon  diligent  search, 
were  unable  to  find  it,  this  is  not  sufficient  to  let  in  parol  testimony  of  its  con- 
tents, without  calling  the  daughter.  But  had  the  party  kept  it  in  his  own 
custody,  and  set  witness  to  search  where  his  letters  were  kept,  that  would  be 
sufficient  (Parkins  v.  Cobbett,  1  C.  &  P.  149,  2S2).  The  degree  of  evidence 
required  to  prove  the  loss  or  destruction  of  any  instrument  is  in  proportion 
to  its  value. 

Where  the  publisher  of  a  paper  in  which  a  libel  had  appeared  stated  that 
he  believed  the  original  was  either  lost  or  destroyed,  having  been  thrown 
aside  as  useless  :  held  sufficient  to  let  in  secondary  evidence  (R.  v.  Johnson, 
7  East,  66).  So,  where  a  license  to  trade  had  been  returned  to  the  secretary 
of  the  governor  who  granted  it,  and  the  secretary  swore  that  it  was  his  cus- 
tom to  destroy  or  put  aside  such  licenses  amongst  the  waste  papers  of  his 
office,  as  of  no  further  use,  and  that  he  supposed  he  had  disposed  of  the 
license  in  question  in  the  same  manner  as  other  licenses  ;  that  he  had 
searched  for  it,  but  did  not  recollect  whether  he  had  found  it  or  not,  though 
he  did  not  think  he  had :  held,  the  loss  sufficiently  proved  (Kensington  v. 
Inglis,  8  East,  278).  In  a  settlement  case,  where  it  was  proved  that  one 
part  only  of  an  indenture  had  been  executed,  that  the  pauper  and  master 
were  both  dead  at  the  time  of  trial,  and  that  an  inquiry  for  it  had  been  made 
of  the  pauper  shortly  before  his  death,  who  said  that  the  indenture  had  been 
given  up  to  him  after  the  expiration  of  the  apprenticeship,  and  that  he  had 
burned  it,  and  that  an  inquiry  had  also  been  made  of  the  daughter  and  sole 
executrjx  of  the  master,  who  said  she  knew  nothing  about  it :  held,  parol 
evidence  of  the  contents  admissible  (R.  v.  Morton,  4  M.  &  S.  48  ;  see  R.  v. 
Piddlehinton,  3  B.  &  Ad.  460).  But  where  the  only  evidence  of  loss  was 
the  declaration  of  the  deceased  pauper,  who  stated  that  the  indenture  had 
been  given  back  to  him  and  worn  out,  held,  that  parol  evidence  was  inad- 
missible (R.  v.  Rawden,  2  Ad.  &  E.  156). 

In  accounting  for  the  absence  or  loss  of  a  written  instrument,  general 
answers  to  inquiries,  that  nothing  is  known  concerning  them,  are  admissible 
in  evidence  ;  but  declarations  as  to  particular  facts  are  not,  if  the  party  mak- 
ing them  is  capable  of  being  called  as  a  witness  (Doe  v.  Johnson,  2  Ch. 
196). 

The  degree  of  diligence  to  be  used  in  searching  for  a  deed  must  depend 
upon  the  importance  of  the  instrument,  and  the  particular  circumstances  of 
the  case  (Gulley  v.  Exeter  (Bishop  of),  4  Bing.  298).  The  presumption  is 
that  an  useless  instrument  would  be  destroyed  (R.  v.  East  Fairloy,  6  D.  & 
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R.  153).     Where  it  was  the  duty  of  a  party  in  possession  of  a  document  to 
deposit  it  in  a  particular  place,  and  it  is  not  found  in  that  place,  the  presump- 
tion is  that  it  is  lost  or  destroyed;  therefore,  a  fruitless  search  in  the   parish 
chest  for  indentures  given  up  to  the  parish  officers  long  ago  is  sufficient  to  let 
in  parol  evidence  of  them  (R.  v.  Stourbridge,   8  B.  &  C.  96).     And  where 
*a  will  is  not  forthcoming,  if  it  had  been  in  the  power  or  custody 
[  *838  ]  of  the  testator,  or  rather,   u^)ess  it   appear  that  it  was  not  in   his 
power  or  custody,  the  presumption  of  law  is  that  it  was  destroyed 
by  him  (Wargent  v.  Rollings,  4  Hag.  EC.  249). 

The  representation  of  one  who  was  in  possession  of  a  deed  stated  that  he 
had  placed  ail  his  title-deeds  in  the  hands  of  his  attorney,  who  deposited 
them  as  security  for  money  lent,  but  that  the  lender  said  that  the  attorney 
was  in  the  possession  of  the  deed  wanted ;  another.witness  proved  search 
among  the  attorney's  deeds,  but  said  he  did  not  read  them  all  through  :  held, 
that  sufficient  search  had  been  made  to  admit  secondary  evidence  (4  Hag. 
EC.  249).  The  search  need  not  be  recent;  one  made  three  years  before  the 
trial  was  held  sufficient  (Fitz  v.  Rabbits,  2  Moo.  &  R.  60).  A  cheque  drawn 
on  account  of  a  parish  was  delivered  to  A.,  the  then  pay  ing  clerk  of  the  parish. 
It  was  shown  that  the  bankers  of  the  parish,  on  the  same  day,  paid  a  sum 
of  that  amount,  and  that  their  custom  was  to  return  the  cancelled  cheques  to 
the  paying  clerk,  which  had  been  deposited  in  an  apartment  of  the  workhouse. 
A.  having  gone  out  of  office,  application  was  made  to  his  successor  at  that 
place  for  inspection  of  the  cheques.  He  handed  to  witness  several  bundles, 
which  he  searched,  without  finding  the  cheque  in  question  :  held,  a  sufficient 
search  to  let  in  secondary  evidence  of  its  contents  (M'Gahey  v.  Alston,  2  M. 
&  W.  206).  A  witness  stated  that  he  had,  on  the  argument  for  anew  trial, 
handed  the  document  to  one  of  the  judges,  and  had  not  since  seen  it,  nor  had 
been  able  to  find  it ;  no  search  was  made  at  the  chambers  of  the  judge. 
Secondary  evidence  was  admitted,  as  the  presumption  was  that  his  lordship 
had  returned  it  (Deacon  v.  Fuller,  6  C.  &  P.  74).  Where  the  high  constable 
of  a  borough  stated  that  he  had  deposited  a  warrant  of  distress  for  non-pay- 
ment of  borough  rates  in  his  office,  where  he  searched  for  it  but  could  not 
find  it,  that  he  did  not  know  what  had  become  of  it,  and  that  the  town-clerk 
had  access  to  the  office  :  held,  that  secondary  evidence  was  admissible  (Fern- 
ley  v.  Worthington,  1  Man.  &  G.  491). 

What  is  a  sufficient  search  for  witnesses  to  prove  handwriting,  to  allow 
secondary  evidence  to  be  given,  must  depend  on  the  circumstances  of  each 
case  (Miller  v.  Miller,  2  Bing.  N.  C.  76).  The  declarations  of  the  persons 
applied  to  are  in  general  admissible,  to  show  that  due  inquiry  and  search 
have  been  made,  and  the  judge  determines  whether  it  is  sufficient  (R.  v. 
Kenilvvorth,  7  Q.  B.  642).  In  order  to  dispense  with  production  of  an  attest- 
ing witness  to  a  will,  dated  May,  1806,  it  was  proved  that  application  had 
been  made  by  letter  to  the  attorney  in  whose  office  the  witness  was  at  the 
time  a  clerk,  in  the  first  place  for  general  information  respecting  the  will, 
and  afterwards  for  information  respecting  the  witnesses  by  whom  it  was 
attested,  and  that  advertisements  for  their  discovery  had,  a  week  before  the 
trial,  been  inserted  in  three  daily  and  weekly  newspapers,  but  without  suc- 
cess :  held,  that  sufficient  had  been  done  to  entitle  the  party  to  have  the  will 
read,  on  proof  of  the  handwriting  of  the  witnesses,  although  the  attorney  of 
whom  the  inquiries  had  been  made  stated  that  one  of  the  witnesses  had  been 
examined  in  a  cause  touching  the  property  in  1815;  a  fact  which  he  had 
forgotten  to  communicate  at  the  time  he  was  asked  for  information,  but 
which,  it  was  suggested,  he  would  not  fail  to  have  remembered  had  any 
strict  inquiry  been  instituted  (Miller  v.  Miller,  supra). 
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Where  a  paper  is  useless,  or  its  loss  or  destruction  probable,  very  slight 
evidence  is  sufficient ;  as  where  the  clerk  of  the  plt.'s  attorney  searched  the 
plt.'s  house  for  a  policy  of  insurance  (upon  which  the  loss  had  been  settled, 
and  a  second  policy  had  been  afterwards  effected),  in  an  action  for 
a  libel,  secondary  evidence  was  admitted  to  *prove  the  averment  [  *839  ] 
that  the  insurance  had  been  made  (Brewster  v.  Sewell,  3  B.  &  A. 
296).  And  in  an  action  for  a  malicious  prosecution,  where  the  justice  who 
took  the  examinations  swore  that  he  delivered  them  either  to  the  clerk  of 
the  peace  or  his  deputy,  and  the  clerk  swore  that  such  papers,  if  the  indict- 
ment be  ignored,  were  usually  thrown  away,  it  was  held  unnecessary  to  call 
the  deputy  to  prove  them  not  in  his  custody,  as  it  was  his  duty  to  deliver 
them  to  the  principal,  and  that  pit.  had  a  right  to  suppose  they  were  in  his 
custody  (Freeman  v.  Arkell,  2  B.  &  C.  494). 

Where  a  constable,  who  levied  under  a  warrant  issued  by  the  deft.,  and 
was  entitled  to  the  custody  of  it,  said  that  he  had  deposited  it  in  his  office, 
but  was  unable,  upon  search,  to  find  it:  held,  that  secondary  evidence  of  ft 
was  admissible  against  the  deft.,  though  no  notice  to  produce  was  served 
upon  him  (Fernley  v.  Worthington,  1  Man.  &  G.  491). 

The  legal  custody  of  a  parish  appointment  is  in  the  officer  most  interested 
in  its  preservation,  and  his  testimony  is  the  best  evidence  of  its  loss,  without 
which  the  production  of  the  parish  book,  and  proof  that  no  appointments 
were  kept  by  their  parish,  are  insufficient  to  let  in  parol  evidence  whether 
one  or  more  overseers  were  appointed  in  a  particular  year  (R.  v.  Stoke  Gold- 
ing,  1  B.  &  Ad.  173).  The  individual  to  whose  possession  an  instrument 
can  be  traced,  or  in  whom  is  the  legal  custody,  or  who  may  be  presumed  to 
have  it  in  possession,  is  the  person  to  be  called  to  prove  its  loss,  before 
secondary  evidence  can  be  given  of  its  contents  (R.  v.  Castleton,  6  T.  R. 
236 ;  2  Bott,  353  ;  1  Stark.  139 ;  R.  v.  Morton,  4  M.  &  S.  48 ;  Williams  v. 
Munnings,  1  R.  &  M.  18 ;  8  East,  278 ;  7  East,  66 ;  R.  v.  Stoke  Golding,  1 

B.  &  Ad.  173);  and  his  declarations  are  inadmissible  (R.  v.  Denis,  7  B.  & 

C.  620). 

So,  where  a  letter  which  had  been  in  the  possession  of  the  deft,  was  filed 
in  chancery  by  an  order  of  that  court,  it  was  ruled  that  secondary  evidence 
of  it  was  not  admissible,  it  being  in  the  power  of  either  party  to  produce  it 
on  application  to  the  court  (Williams  v.  Munnings,  R.  &  M.  18).  The  re- 
fusal of  a  third  party  to  produce  a  document  in  his  possession  on  subpO3na, 
will  not  let  in  parol  evidence  of  it  (Jesus  College  v.  Gibbs,  1  Y.  &  C.  156). 
But  if  an  attorney  declines  to  produce  a  document  in  his  hands,  on  the 
ground  of  privilege  or  lien,  secondary  evidence  of  its  contents  may  be  given 
(Marston  v.  Downes,  1  Ad.  &  E.  31).  See  Doe  v.  Ross,  7  M.  &  W.  32, 
where  it  was  suggested  by  the  court,  that  where  the  attorney  refuses  on  the 
ground  of  privilege,  it  may  be  necessary  to  show  that  the  client  also  objects 
to  the  production. 

Where  a  written  instrument  is  not  produced,  what  distance  of  time  and 
other  circumstances  will  justify  the  admission  of  parol  evidence  (see  Re  North 
Redburn,  Cald.  452).  Secondary  evidence  of  the  contents  of  an  indenture 
of  apprenticeship  thirty  years  old,  and  supposed  to  be  lost,  is  admissible,  if 
reasonable  diligence  have  been  used  to  obtain  the  primary  evidence  (R.  v. 
Fairleigh,  6  D.  &  R.  147). 

The  appellants  against  an  order  of  removal  relied  upon  the  settlement  of 
a  deceased  party  by  apprenticeship,  and  to  let  in  parol  evidence  of  the  in- 
denture, they  called  the  widow  of  the  deceased,  who  stated  that  her  husband 
in  his  last  illness  told  her  that  he  received  his  indentures  from  his  master  at 
the  end  of  his  apprenticeship,  and  wore  them  out  in  his  pocket.  The  ses- 
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sions  confirmed  the  order,  subject  to  the  opinion  of  the  court,  on  the  admis- 

sibiiity  of  this  evidence  :  held  not  admissible,  without  further  proof  of  inquiry 

after  the  indenture  (R.  v.  Rawden,  2  Ad.  &  E.  156).    If  the  person  be  alive 

he  ought  to  be  called,  and  his  declarations  are  riot  admissible  (R. 

[  *840  ]  v.  Denio,  7  B.  &  C.  620  ;  *but  see  R.  v.  Kenilworth,  7  Q.  B.  642, 

per  Lord  Denman,  C.  J.). 

In  assumpsit  for  money  had  and  received,  where  it  is  shown  that  the  deft, 
admitted  that  he  had  received  a  bill  drawn  on  a  third  party,  to  which  the  pit. 
was  entitled,  and  that  he  had  paid  it  in  to  his  bankers  on  his  own  account, 
the  bankers'  clerk  cannot  be  called  to  prove  that  the  deft,  received  benefit 
from  a  bill  of  similar  description,  the  bill  itself  not  being  produced,  nor  its 
absence  accounted  for  (Atkins  v.  Owen,  2  Ad.  &  E.  35). 

In  order  to  prove  payment  of  an  intestate's  debts  on  bonds,  which  were 
stated  to  have  been  burned  on  satisfaction  of  such  debts,  the  existence  of  the 
bonds  must  be  proved  by  calling  the  attesting  witness  (Gillies  v.  Smither,  2 
Stark.  528).  The  master  of  an  apprentice  having  had  the  indenture  in  his 
possession  failed  in  business,  and  an  attorney  took  the  management  of  his 
affairs,  and  the  custody  of  his  papers,  which  he  inspected,  but  did  not  find 
the  indenture :  held  sufficient,  after  the  master's  death,  to  let  in  evidence  of 
the  indenture,  although  his  widow  was  living,  and  no  inquiry  had  been  made 
of  her  respecting  it  (R.  v.  Piddlehinton,  3  B.  &  Ad.  460).  A  person  to  whom 
letters  required  to  be  produced  on  a  trial  were  written,  said  that  he  had 
searched  in  a  particular  box,  in  which  he  thought  he  had  put  them,  without 
being  able  to  find  them,  but  added,  that  he  thought  they  were  somewhere  in 
his  possession,  but  he  had  not  searched  in  any  other  place  than  the  box : 
held,  that  enough  had  not  been  done  to  let  in  secondary  evidence  of  the 
contents  of  the  letters  (Bligh  v.  Wellesley,  2  C.  &  P.  400).  In  trover 
against  the  sheriff,  the  warrant  under  which  goods  were  seized,  under  a^/?. 
fa.,  was  not  produced  at  the  trial,  nor  was  notice  to  produce  it  given.  The 
bailiff  who  made  the  levy  was  proved  to  have  delivered  the  warrant  to  his 
son,  the  son  could  only  state  his  belief  that  he  had  either  returned  it  to  his 
father,  or  to  the  sheriff's  officer.  It  was  alleged  to  be  the  custom  to  deliver 
the  warrant  to  the  auctioneer,  to  be  by  him  forwarded,  together  with  the 
auction-sheet  to  the  supervisor  of  the  district,  whose  duty  it  was  to  transmit 
them  to  the  head  office  of  excise  in  London.  Search  had  been  made  for  it 
among  the  bailiff's  papers,  and  at  the  sheriff's  office,  as  also  among  the 
actioneer's  papers,  and  at  the  head-office  of  excise,  but  the  supervisor  was 
not  called,  and  no  proof  was  given  of  a  search  among  his  papers:  held,  that 
sufficient  propf  was  given,  from  which  the  loss  of  the  warrant  might  be  in- 
ferred, so  as  to  let  in  secondary  evidence  to  connect  the  sheriff  with  the  act 
of  the  bailiff  (Minshull  v.  Lloyd,  2  M.  &  W.  450).  A  pit.  is  not  at  liberty 
to  give  secondary  evidence  of  the  contents  of  a  document,  if  his  witnesses 
trace  it  to  a  person  who  is  not  connected  with  the  cause,  without  calling  that 
person  (Freeman  v.  Arkell,  2  B.  &  C.  494).  But  a  pit.  may  give  secondary 
evidence  of  the  contents  of  a  written  paper,  if  the  persons  in  whose  posses- 
sion it  was  proved  that  they  had  made  diligent  search  for  it  and  could  not 
find  it  (Harper  v.  Cloak,  1  C.  &  P.  139). 

Proof  of  Possession  of  adverse  Party,  lest  Evidence,  $-c.,  and  Notice  to 
produce,  when  necessary,  on  wJiom  to  be  served,  and  Time  of  Service.'] 
Semble,  that  an  instrument  which  has  been  traced  to  the  hands  of  the  oppo- 
site party  can  in  no  case  be  presumed  to  have  been  lost  or  destroyed,  unless 
such  party  has  had  notice  to  produce  it  (Doe  v.  Morris,  3  Ad.  &  E.  46).  If 
a  paper  be  in  I  he  possession  of  the  adverse  party,  secondary  evidence  of  its 
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contents  is  admissible  ;  but  it  must  first  be  sufficiently  proved  that  the  writing 
is  in  his  or  his  privies'  possession,  and  the  degree  of  evidence  re- 
quired for  *this  fact  is  stronger  or  slighter,  according  to  the  cir-   [  *841  ] 
cumstances  of  each  particular  case  (Henrv  v.  Leigh,  3  Camp.  502  ; 
Pea.  76  ;  Baldney  v.  Ritchie,  1  Stark.  338  ;  3  Bing.  164 ;  Taplin  v.  Atty,  1 
R.  &  M.  83 ;  Partridge  v.  Coates,  1  R.  &  M.  156  ;  B.  N.  P.  254 ;  1  Ph.  Ev. 
422). 

If  the  instrument  be  in  possession  of  the  party  at  the  time  of  the  service  of 
the  notice,  he  cannot  afterwards  voluntarily  part  with  it,  and  oust  or  get  rid 
of  the  effect  of  the  notice  (Knight  v.  Martin,  Gow,  104,  per  Dallas,  C.  J.). 
But  where  a  plaintiff  was  nonsuited  in  a  cause  in  which  he  had  given  deft, 
notice  to  produce  a  lease,  and  afterwards  deft,  assigned  the  lease,  and  on  a 
second  trial  pit.  again  gave  deft.'s  attorney  notice  to  produce  it,  and  was 
then  told  by  him  of  the  assignment:  held,  that  secondary  evidence  was  in- 
admissible, as  the  notice  should  have  been  served  on  the  deft.  (Ib.  103). 
Where  a  paper  had  been  delivered  to  a  third  person  under  whom  the  deft. 
justified  in  an  action  of  trespass,  and  by  whose  direction  he  entered,  a  no- 
tice to  produce,  served  upon  the  deft.,  was  held  not  sufficient  to  authorize 
the  admission  of  secondary  evidence  (Evans  v.  Sweet,  Ry.  &  M.  83;  but 
see  Pritchard  v.  Symons,  B.  N.  P.  254).  A  notice  to  produce  is  not  suffi- 
cient to  let  in  secondary  evidence  where  the  document  is  in  the  hands  of  a 
stakeholder,  who  holds  it  between  the  deft,  and  a  third  party,  for,  though  it 
-need  not  be  shown  that  the  document  is  in  the  actual  possession  of  the  party, 
it  must  be  in  the  hands  of  some  one  who  is  bound  to  give  up  possession  to 
him  (Parry  v.  May,  1  M.  &  R.  279). 

A  judge's  order  on  the  pit.  to  admit  a  document  to  be  a  true  copy  of  a  let- 
ter written  by  him  to  cleft,  will  not  authorize  the  deft,  to  give  the  copy  in 
evidence,  without  proof  that  the  pit.  has  the  original  in  his  possession,  and 
such  evidence  gives  the  pit.  no  reply  to  the  jury  (Hervey  v.  Mitchell,  2 
M.  &  R.  366).  Notice  to  a  deft,  to  produce  a  check  drawn  by  him,  and 
paid  by  his  banker,  is  sufficient  to  entitle  the  pit.  to  give  secondary  evidence 
of  its  contents,  although  the  cheque  remains  in  the  banker's  hands  (Part- 
ridge q.  t.  v.  Coates,  R.  &  M.  156).  And  he  need  not  call  the  banker's 
clerk  to  produce  it  (Burton  v.  Payne,  C.  &  P.  529).  Proof  that  an  instru- 
ment is  in  the  hands  of  the  opposite  party  does  not  amount  to  a  notice  to 
produce  the  instrument,  so  as  to  authorize  the  court  to  receive  secondary 
evidence  of  the  contents  (Knight  v.  Waterford,  4  Y.  &  C.  282).  Notice  to 
the  deft,  to  produce  an  order  relating  to  a  ship,  which  he  delivered  to  the 
captain,  is  sufficient,  in  default  of  production,  to  enable  the  pit.  to  give  parol 
evidence  of  the  order,  since  the  possession  of  the  captain  is  for  this  purpose 
the  possession  of  the  deft.  (Buldney  v.  Ritchie,  1  Stark.  338).  The  pit.  had 
been  employed  as  secretary  to  a  charitable  institution  ;  his  appointment  was 
made  in  pursuance  of  a  resolution  of  the  committee  for  managing  the  affairs 
of  the  society,  which  was  entered  in  a  book  remaining  in  the  plt.'s  hands  as 
secretary,  but  to  which  entry  the  pit.  was  no  party,  nor  did  it  appear  to 
have  been  expressly  brought  to  his  notice;  the  society  dissolving,  the  pit. 
quitted  the  employ,  leaving  this  book  in  the  office  :  in  an  action  against  three 
of  the  committee  for  arrears  of  salary,  held,  that  the  pit.  was  bound  to  pro- 
duce the  book,  inasmuch  as  it  would  show  the  terms  on  which  he  had  been 
engaged,  and  that  a  notice  to  the  defts.  to  produce  it  was  not  sufficient  to 
entitle  him  to  give  secondary  evidence  under  the  quantum  meruit,  the  book 
appearing  not  to  be  in  the  possession  of  the  defts.,  but  in  that  of  another 
member  of  the  committee,  without  the  knowledge  or  control  of  the  defts. 
(Whitford  v.  Tutin,  10  Bing.  395).  Proof  of  the  possession  by  a  member 
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of  a  committee  of  books  which  he  has  in  his  custody,  not  as  such  member, 
but  ns  tenant  *of  the  premises  previously  occupied  by  such  com« 
[*842]  mittre,  is  not  sufficient  in  nn  action  against  other  members  of  the 
committee  to  let  in  pnrol  evidence  of  the  contents  on  notice  and 
non-production  (Ib.).  In  debt  for  rent  by  the  assignee  of  the  reversion 
against  the  assignee  of  the  term,  the  plt.'s  attorney  was  called  by  his  client 
to  prove  the  execution  of  a  deed;  on  cross-examination  he  admitted  there 
had  been  another  between  the  parties  relating  to  the  demise,  executed  after 
the  former,  and  that,  he  had  that  deed  in  court,  but  he  refused  to  produce  it, 
relying  on  his  privilege;  the  deft,  then  offered  to  produce  parol  evidence  of 
the  contents  of  the  deed  without  stating  what  evidence ;  no  notice  to  produce 
had  been  given :  held  that  the  parol  evidence  was  rightly  rejected  (Bute  v. 
Rinsey,  1  C.  M.  &  R.  38).  If  a  paper  be  traced  into  the  hands  of  the 
agents  of  a  party  in  a  suit,  and  notice  has  been  given  to  such  party  to  pro- 
duce it,  he  is  bound  to  do  so,  and  the  other  side  are  not  bound  to  call  the 
agent,  and  if  he  has  delivered  it  to  the  stamp-office  to  get  certain  duties 
allowed,  and  does  not  tell  that  circumstance  to  the  party  serving  the  notice 
to  produce,  parol  evidence  of  the  contents  may  be  given  (Sinclair  v.  Ste- 
phenson,  2  Bing.  514).  In  an  action  against  the  directors  of  an  intended 
company,  it  was  proved,  in  order  to  let  in  secondary  evidence  of  their  min-- 
ute-book,  called  for  under  a  notice  to  produce,  that  four  months  before  the 
trial,  the  late  secretary  had  the  books  in  a  desk  at  the  offices  of  the  compa- 
ny, and  that  he  then  gave  up  the  key  of  the  desk  to  the  manager  of  the 
company,  who  acted  for  the  directors  :  held,  sufficient  (Bell  v.  Francis,  9  C. 
&  P.  60).  Primd  facie,  it  must  be  presumed  that  the  books  of  a  corpora- 
tion which  existed  before  the  Municipal  Reform  Act,  5  &  6  Will.  IV.  c.  76, 
are  in  the  possession  of  the  new  corporation  which  succeeded  them  under 
that  act,  but  if  it  be  shown  that  the  old  corporation  before  their  dissolution 
deposited  them  with  a  banker,  and  that  from  his  hands  they  passed  into  the 
master's  office,  of  the  Court  of  Chancery,  .this  rebuts  the  presumption  (Lud- 
low  (Mayor,  &c.  of)  v.  Charlton,  9  C.  &  P.  242).  In  an  action  brought 
by  the  corporation,  it  appeared  that  the  deft,  had  presented  a  petition  to  the 
Vice-Chancellor  to  allow  the  production  of  these  books  on  the  trial,  which 
petition  was  opposed  by  the  present  pits,  and  dismissed  with  costs:  held,  that 
under  these  circumstances  the  deft,  was  entitled  to  give  parol  evidence  of  the 
contents  of  the  books  (Ib.).  An  indenture  of  apprenticeship  made  in  1797 
having  been  signed  only  by  one  overseer  of  the  appellant  parish,  the  re- 
spondent parish,  to  show  that  only  one  had  been  appointed  in  that  year, 
called  upon  the. appellants  to  produce  the  original  appointment,  having  given 
them  notice  to  produce  all  books  and  writings  relating  thereto  ;  one  book 
only  was  produced,  and  that  was  not  for  the  year  1797  :  held,  that  the  re- 
spondents not  having  taken  any  means  to  procure  the  testimony  of  the  over- 
seer himself,  who  must  be  presumed  to  have  the  custody  of  the  original  ap- 
pointment, were  not  entitled  to  give  secondary  evidence  of.  its  contents  (Rae 
v.  Stoke  Golding,  1  B.  &  Ad.  173). 

When  Notice  necessary.']  Next,  it  must  be  proved  that  notice  has  been 
given  to  produce  the  writing;  such  notice,  however,  is  unnecessary,  if,  from 
the  nature  of  the  proceedings,  as  in  trover  for  a  bond,  the  deft,  has  notice 
that  he  was  to  be  charged  writh  the  possession  of  the  instrument  (How  v. 
Hall,  14  East,  274;  Scott  v.  Jones,  4  Taunt.  865;  Beecher  v.  Jarett,  3  B. 
&  P.  143  ;  1  Camp.  143 ;  2  Mer.  461  ;  Leach,  C.  330  ;  6  East,  P.  C.  124) ; 
and  the  pit.  may  prove  the  nature  and  description  of  the  document  for  which 
trover  is  brought  by  secondary  evidence,  though  the  deft,  offers  to  pro- 
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duce  *it,  for  it  is  part  of  the  deft.'g  evidence  (Whitehead  r.  Scott, 
1  M.  &  R.  2) ;  notice  to  produce  a  written  demand  of  a  thing  for 
which  an  action  of  trover  is  brought  is  unnecessary  (Hammond  v.  Place-, 
Peak.  Ad.  Ca.  90;  Colling  v.  Treweek,  6  B.  &  C.  394).  So,  a  notice  is 
not  required  if  the  party  has  obtained  the  possession  by  fraud,  as  from  a 
witness  served  with  a  subp&na  daces  tecum  (Leeds  v.  Cook,  4  Esp.  256). 
A  counterpart  of  a  deed  executed  by  deft,  may  be  read,  without  notice  to  pro- 
duce the  original  (Burleigh  v.Stibbs,  5  T.  R.465;  7  East,  363;  8  East,  487). 
And,  by  the  stat.  2  Geo.  II.  c.  36,  s.  8,  in  an  action  for  seaman's  wages,  the  cap- 
tain is  obliged  to  produce  the  ship's  articles,  and  secondary  evidence  may  be 
given  of  them,  without  notice  (Bowman  v.  Mangleman,  2  Carnp.  315;  3  B. 
&  B.  288).  Notice  to  produce  a  notice  is  unnecessary  (Kime  v.  Beau- 
mont, 3  B.  &  B.  288;  Colling  v.  Treweek,  6  B.  &  C.  398).  Notice 
to  quit  in  ejectment  (2  B.  &  P.  41  ;  Doe  v.  Somerton,  7  Q.  B.  58) ; 
and  notice  of  action  to  a  magistrate  (Jory  v.  Orchard,  2  B.  &  P.  39),  may 
be  proved  by  a  duplicate  or  examined  copy,  without  notice  to  produce  the 
original. 

An  examined  copy  of  a  letter  containing  notice  of  dishonour  of  a  bill 
which  is  not  produced,  nor  the  subject-matter  of  the  action,  is  not  admissible 
without  notice  to  produce  the  letter  sent  (Lanauge  v.  Palmer,  M.  &  M.  31). 
Where  notice  of  the  dishonour  of  a  bill  of  exchange  has  been  given  in 
writing,  it  is  not  necessary  to  give  notice  to  produce  that  writing  to  let  in 
parol  evidence  of  its  contents  (Swain  v.  Lewis,  2  C.  M.  &  R.  261).  Where 
an  instrument  is  proved  by  a  copy  as  secondary  evidence,  from  which  it 
appears  that  the  original  was  subscribed  by  an  attesting  witness,  it  may  be 
proved  in  the  usual  manner  by  a  copy,  without  calling  the  attesting  witness 
(Poole  v.  Warren,  8  Ad.  &  E.  582).  It  seems  that  there  is  no  substantial 
distinction  between  a  duplicate  original,  and  a  copy  made  at  the  time,  and 
authenticated  on  oath  (Kine  v.  Beaumont,  3  B.  &  B.  288).  Where  a  notice 
has  been  given  to  a  party  to  produce  an  instrument,  of  which  at  the  same 
time  another  copy  was  made,  it  may  be  given  in  evidence  without  notice  to 
produce  that  in  the  other  party's  possession  (Gotlieb  v.  Danvers,  1  Esp. 
455 ;  see  Sarties  v.  Hubbard,  4  Esp.  203).  A.  was  surety  for  B.,  and 
binds  himself  to  pay  to  C.  the  balance  of  an  account  between  B.  and  C. 
within  the  space  of  six  months  after  notice ;  in  an  action  by  C.  against  A., 
parol  evidence  of  such  notice  cannot  be  given  without  proof  of  the  usual 
notice  to  produce  (Grove  v.  Ware,  2  Stark.  174).  A  surety  was  sued  on  a 
bond  executed  by  himself  and  B.,  by  which  deft,  and  B.  were  to  have  pre- 
vious notice  of  default,  the  pit.  must  prove  notice  to  B.  in  the  regular  way, 
and  proof  of  a  duplicate  of  one  sent  by  post  to  B.  is  not  enough  (Robinson 
v.  Brown,  3  C.  B.  754). 

When  an  attorney  has  regularly  delivered  a  bill  signed,  he  may  give  in 
evidence  a  copy  of  his  bill  as  delivered  without  giving  the  deft,  notice  to 
produce  that  delivered  to  him,  and  it  is  conclusive  as  to  the  reasonableness 
of  the  items  charged  (Anderson  v.  May,  2  B.  &  P.  239;  Phillipson  v. 
Chase,  2  Camp.  110;  Pea.  164;  Colling  v.  Treweek,  6  B.  &  C.  394).  In 
an  action  on  an  attorney's  bill  it  is  not  necessary  to  give  notice  to  produce 
the  original  bill  to  the  party,  but  the  production  of  a  duplicate  thereof  is 
sufficient  (Fyson  v.  Kemp,  6  C.  &  P.  71) ;  nor  is  it  necessary  that  the  par- 
ties examining  should  read  the  two  bills  alternately  (lb.). 

In  assumpsit  against  carrier  for  non-delivery  of  written  instruments,  it  is 
not  necessary  to  prove  a  notice  to  the  to  deft,  produce  them  before  giving  parol 
evidence  of  their  contents  (Jolly  v.  Taylor,  1  Camp.  143).  In  trover  against 
a  carrier,  where  the  question  was  whether  the  goods  were  rightfully  dis- 
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trained  by  the  deft,  in  satisfaction  of  general  lien :  held,  that  pnrol 
f*ft44  1  *ev^('nce  could  not  be  given  of  the  contents  of  a  portable  notice 
'  hung  up  in  the  deft.'s  office  containing  a  statement  that  all  goods 
carried  by  the  deft,  were  to  be  subject  to  such  general  lien,  but  that  the 
notice  itself  must  be  produced  (Jones  v.  Tarleton,  1  M.  &  W.  675).  A/i/cr, 
if  the  notice  be  fixed  to  the  freehold  (Ib.)  :  held  also  that  evidence  of  bills 
delivered  to  the  pit.  containing  a  similar  statement  could  not  be  received 
without  a  notice  to  produce  the  bills  (Ib.).  In  an  action  for  shooting  a  dog 
brought  against  the  owner  of  the  plantation  and  his  game-keepers,  it  ap- 
peared there  was  in  the  plantation  a  board  containing  the  following  notice, 
viz.:  "all  dogs  found  trespassing  in  this  plantation  will  be  shot :''  held,  that 
a  copy  of  this  might  be  given  in  evidence  without  notice  to  produce  the  origi- 
nal board  (Bartholomew  v.  Stephens,  8  C.  &  P.  728;  see  Doe  v.  Cole, 
infra).  A  great  number  of  placards  announcing  a  public  meeting  having  been 
printed,  the  prisoner,  who  was  indicted  for  treason,  took  twenty-five  of  them, 
away  from  the  printers:  held,  that  one  of  the  remaining  placards  might  be 
read  without  any  preparatory  evidence  as  to  the  original  manuscript,  and 
without  any  notice  to  produce  the  twenty-five  copies,  the  whole  impres- 
sion being  duplicates  in  the  nature  of  originals  (R.  v.  Watson,  2  Stra.  129). 
A  deft.'s  card,  showing  that  he  acted  in  the  character  of  a  ship-broker,  can- 
not be  given  in  evidence  unless  it  can  be  proved  to  have  been  given  to  the 
•witness  by  the  deft,  himself.  A  notice  should  be  given  him  to  produce  his 
cards,  and  one  of  them  should  be  proved  as  a  copy,  or  parol  evidence  given 
of  its  contents  (Clark  v.  Copp,  1  C.  &  P.  192). 

Where  a  vicar  brings  ejectment,  claiming  in  right  of  his  vicarage,  a  wit- 
ness for  him  may  be  asked  as  to  what  is  inscribed  on  a  tablet  fixed  up  in 
the  church  (Doev.  Cole  6  C.  &  P.  359). 

In  trover  against  a  sheriff  for  taking  goods  under  a  f.  fa.,  pits,  may  give 
evidence  of  the  deft.'s  warrant,  and  its  loss,  without  notice  to  produce  it 
(Minshull  v.  Lloyd,  2  M.  &  W.  450). 

The  filacer's  book  is  not  secondary  evidence  of  a  writ  after  its  return, 
unless  it  be  shown  that  search  has  been  made  in  the  treasury  for  the  return, 
and  that  subsequently  to  the  return  day  the  writ  was  in  the  possession  of  the 
opposite  party  on  whom  notice  to  produce  it  has  been  served  (Edminstone 
v.  Plaisted,  4  Esp.  160). 

A  party  will  not  be  permitted  either  in  an  examination  in  chief,  or  in  a 
cross  examination  to  inquire  into  the  contents  of  a  deed,  merely  because  the 
opposite  party  has  the  original  deed  in  his  possession  in  court  at  the  time  ot 
the  trial,  and  the  opposite  party  may  object  to  parol  evidence  of  its  contents 
on  account  of  his  not  having  received  a  notice  to  produce  the  original  (Cook 
v.  Hearn,!  Moo.  &  R.201  ;  Doe  v.  Harvey,  4  Burr.  2484;  Bate  v.  Kinsey, 
1  C.  M.  &  R.  38).  So  when,  in  ejectment,  the  deft,  replied  upon  a  will,  and 
and  on  the  cross-examinaiion  of  one  of  his  witnesses  he  stated  that  about  a 
fortnight  after  the  execution  of  the  will  a  second  will  wa's  prepared,  which 
had  come  to  the  possession  of  the  deft.,  the  plt.'s  counsel  was  not  allowed  to 
ask  whether  the  latter  paper  was  duly  signed  by  three  witnesses,  and  whe- 
ther the  testator  had  declared  it  to  be  his  last  will,  no  notice  to  produce  it 
having  been  given  (Doe  v.  Morris,  3  Ad.  &Ed.  46). 

Form  of  Notice.']  The  notice  to  produce  may  be  by  writing  or  parol 
(Smith  v.  Young,  1  Camp.  440).  It  must  specify  the  writing  demanded, 
and  notice  to  produce  all  loiters  is  too  general  (France  v.  Lucy,  1  R.  &  M. 
341  ;  Jones  v.  Edwards,  M'Cle.  &  Yo.  139).  But,  a  notice  to  produce  all 
letters  written  by  pit.  to  deft,  relating  to  the  matters  in  dispute  in  this 
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action,  or  all  letters  written  to  and  received  by  pit.  *between  1837  and 
1841,  both  inclusive,  by  and  from  the  defts.,  or  either  of  them,  and  p  #§45  1 
all  papers,  &c.,  relating  to  the  subject-matter  of  this  cause,  will  let  *• 
in  secondary  evidence  of  a  particular  not  otherwise  specified  (Jacob  v.  Lee, 
2  M.  &  R.  33;  Morris  v.  Hausser,  ib.  392 ;  France  v.  Lucy,  R.  &  M.  341). 
A  notice  to  produce  "letters  and  copies  of  letters,  also  all  books  relating  to 
this  cause,"  is  insufficient,  and  will  not  let  in  parol  evidence  of  the  contents 
of  a  letter  alleged  to  have  been  written  nine  years  before,  and  not  produced 
(Jones  v,  Edwards,  M'Cle.  &  Yo.  139).  In  an  action  for  work  done,  a 
notice  to  produce  "  all  accounts,  papers,  and  writings,  in  any  way  relating 
to  the  matters  in  dispute  in  this  cause,"  was  held  sufficient  to  let  in  evidence 
of  a  written  account  of  work  done  by  the  pit.  delivered  to  deft.,  and  admitted 
by  him  to  be  correct,  and  a  rule  for  a  new  trial  on  this  ground  was  refused 
(Rogers  v.  Constance,  2  M.  &  R.  179).  If  the  title  of  the  cause  be  misde- 
scribed  in  the  notice  it  will  be  bad,  as  A.,  assignee  of  B.  and  C.  v.  D., 
instead  of  A.,  assignee  of  B.  v.  D.  (Harvey  v.  Morgan,  2  Stark.  19). 

A  witness  being  sworn,  and  having  then  a  document  in  his  possession,  is 
bound  to  produce  it  if  required,  though  he  have  not  received  any  notice  to 
produce,  nor  been  served  with  a  subpcena  duces  tecum  (Snelgrove  v.  Ste- 
phens, 1  C.  &  M.  508). 

Effect  of  Notice.]  If  plt.'s  counsel  call  on  deft,  to  produce  a  paper,  and 
look  at  it,  he  is  bound  to  give  it  in  evidence,  if  material  to  the  issue;  but  if 
it  be  not,  the  plt.'s  counsel  need  not  give  it  in  evidence,  although  required  by 
the  deft,  to  do  so  (Wilson  v.  Bowie,  1  C.  &  P.  10).  Where  notice  has  been 
given  to  produce  books,  if  the  party  call  for  them,  and  inspect  them,  it  does 
not,  therefore,  make  them  evidence  for  the  party  whose  books  they  are 
(Saver  v.  Kitchen,  1  Esp.  210).  But  a  party  who  calls  for  the  other's  books 
has  not  the  option  to  use  them  or  not ;  he  thereby  makes  them  evidence 
(Wharam  v.  Routledge,  5  Esp.  235).  And  he  cannot  ask  for  the  book, 
and  be  determined  upon  the  inspection  of  it  whether  he  will  use  it  or  not 
(Ib.).  Such  evidence  cannot  be  entered  into  by  cross-examination,  until  the 
party  giving  notice  has  opened  his  case  (Graham  v.  Dyster,  2  Stark.  23). 
Where  a  letter  is  demanded  by  the  party  giving  notice  to  produce,  and  it  is 
delivered  to  him,  he  is  bound  to  put  it  in,  although  he  has  not  read  it  before 
declining  to  put  it  in  (Smith  v.  Brown,  2  Cox,  272). 

In  detinue  for  a  promissory  note,  the  note  was  called  for  by  the  pits.,  and 
produced  by  the  deft.'s  collector :  held,  that  if  the  pit.  had  the  note  read  in 
evidence,  he  was,  if  required  by  the  other  side,  bound  to  read  an  indorse- 
ment on  the  note,  as  well  as  what  was  written  on  the  face  of  it  (Richards  v. 
Frankum,  1  C.  &  P.  221).  Pit.  gave  notice  to  deft,  to  produce  certain  let- 
ters of  deft,  to  his  partner,  in  New  South  Wales,  and  had  called  upon  him 
to  admit  an  extract  from  a  letter-book,  kept  by  deft.,  describing  it.  A  judge 
made  an  order  on  the  deft,  to  make  the  admissions  contained  in  the  notice, 
and  the  deft,  consented  to  produce  the  letter-book  at  the  trial :  held,  that  the 
letters  contained  in  the  letter-book  were  secondary  evidence  of  those  de- 
scribed in  the  notice,  although  no  other  proof  was  given  that  the  letters  had 
been  actually  sent,  and  that  the  deft,  was  not  entitled  to  read  other  letters 
contained  in  the  letter-book  (Sturge  v.  Buchanan,  10  Ad.  &  E.  598).  Under 
a  notice  to  produce  a  letter,  which  mentions  that  it  covers  other  papers,  these 
papers  are  not  thereby  made  evidence,  unless  they  are  referred  to  in  the 
letter  (Johnson  v.  Gibson,  4  Esp.  21).  Declaration  on  articles  of  agree- 
ment; pit.  calls  on  deft,  to  produce  them,  and  they  do  not  contain 
*the  contract  stated  in  the  declaration  ;  the  pit.  cannot  afterwards  [  *846  ] 
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object  to  the  authority  under  which  they  are  executed,  nor  can  he  be  let 
in  to  give  parol  evidence  under  a  general  count  of  any  contract  arising 
out  of  these  articles  (Scrimshaw  v.  Grantham  Canal  Company,  Forrest,  67). 
An  indorsement  on  a  feofTment  (purporting  to  be  made  by  the  attorney 
thereby  appointed  to  deliver  seisin)  that  he  had  done  so  in  the  presence  of 
A.,  is  not  evidence  of  that  fact,  although  the  deed  is  produced  by  the  deft., 
at  the  desire  of  the  pit.,  unless  the  deft,  claims  under  it  (Doe  v.  Cleveland, 
9  B.  &  C.  864). 

A  party  is  not  obliged  to  produce  evidence  against  himself,  though  such 
evidence  is  in  court,  and  he  has  had  notice  to  produce  it  (Law  v.  Wells,  Pea. 
93).  But,  in  case  of  his  neglect  in  civil  or  criminal  proceedings,  other  evi- 
dence may  be  given  of  the  contents  (Attorney-General  v.  Le  Merchant,  2 
T.  R.  201,  n.).  It  affords  no  ground  for  any  inference  respecting  their  con- 
tents, and  merely  entitles  the  opposite  party  to  prove  their  contents  by  parol 
evidence  (Cooper  v.  Gibbons,  3  Camp.  363 ;  Lavvson  v.  Sherwood,  1  Stark. 
315),  and  is  ground  of  observation  to  the  jury  (Bate  v.  Kinsey,  1  M.  R. 
41  ;  but  see  Doe  v.  Whitehead,  8  Ad.  &  E.  671).  If  a  deed  be  in  the  pos- 
session of  a  third  person  as  mortgagee,  and  he,  having  the  deed  in  court, 
though  not  subpoenaed  in  the  cause,  decline  to  produce  it,  secondary  evidence 
may  be  given  of  its  contents;  but  if  the  deed  is  not  in  court,  and  he  has  not 
been  subpoenaed  to  produce  it,  it  is  otherwise.  The  person  thus  declining 
to  produce  a  deed  must  not  state  the  contents,  but  he  must  state  the  date  of 
the  deed  and  the  names  of  the  parties,  in  order  to  identify  it  (Doe  d.  Los- 
combe  v.  Clifford,  2  C.  &  K.  448).  Unless  a  deft,  have  received  a  proper 
notice  to  produce  a  deed,  evidence  that  he  has  admitted  that  he  has  it  with 
him,  is  not  admissible  (Doe  v.  Grey,  1  Stark.  183).  In  an  action  against 
A.  and  B.,  as  executors,  A.  had  suffered  judgment  by  default,  the  probate  of 
the  will  was  produced,  and  notice  had  been  given  to  both  the  defts.  to  pro- 
duce a  receipt  which  had  been  given  to  A.,  as  one  of  the  executors :  held, 
that  if  it  was  not  produced,  secondary  evidence  might  be  given  of  its  con- 
tents, and  that  A.  having  suffered  judgment  by  default  made  no  difference 
(Beckwith  v.  Bonner,  6  C.  &  P.  681).  If  the  opposite  party  be  called  on, 
by  notice,  to  produce  a  paper,  he  must  either  produce  it  when  called  for,  or 
not  at  all ;  and  he  cannot,  after  having  refused  to  produce  it,  put  it  into  a 
witness's  hand  at  a  later  period  of  the  cause,  to  ask  him  at  what  time  an 
interlineation  was  made  in  it  (Doe  v.  Cockell,  6  C.  &  P.  525).  A  document 
deposited  in  a  court  of  equity,  by  a  party  to  a  suit  there,  and  scheduled  in 
his  answer,  but  which  remains  with  an  officer  of  that  court,  after  an  order 
to  deliver  it  to  the  party,  is  sufficiently  in  the  control  and  power  of  such 
party  to  let  in  secondary  evidence  after  notice  to  produce,  and  non-produc- 
tion thereof  (Bush  v.  Peacock,  2  Moo.  &  R.  162). 

Where  a  document  is  called  for  after  notice  to  produce  by  the  pit.,  the 
deft,  may,  during  the  plt.'s  case,  produce  evidence  to  show  the  document 
lawfully  out  of  his  possession,  and  the  sufficiency  of  such  evidence  is  solely 
for  the  judge  to  decide,  who  will  determine  whether  secondary  evidence  be 
admissible,  and  such  evidence  gives  the  plt.'s  counsel  no  reply  to  the  jury 
(Harvey  v.  Mitchell,  2  M.  &  R.  366). 

On  whom  to  be  served.']  A  notice  duly  served  on  the  party  is  sufficient 
(Hughes  v.  Budd,  8  Dowl.  P.  C.  315;  4  Jur.  150),  and  is  not  invalidated 
by  subsequent  bad  service  upon  the  attorney  (Ib.).  But  where  there  is  one, 

it  seems  proper  to  serve  the  notice  on  the  ^'attorney  or  agent 
[*847]  (Houseman  v.  Roberts,  5  C.  &  P.  394;  Cates  v.  Winter,  3  T.  R. 

306 ;  2  T.  R.  203,  n.).     Where  he  is  changed,  a  notice  served  on 
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the  first  attorney  before  the  change  will  entitle  the  party  to  call  for  produc- 
tion of  th£  paper  at  the  trial  (Doe  v.  Martin,  1  M.  &  R.  242).  It  is  suffi- 
cient to  leave  the  notice  with  the  servant  of  the  party  at  his  dwelling-house 
(Evans  v.  Suret,  R.  &  M.  83,  per  Best,  C.  J.).  A  notice  to  produce  docu- 
ments not  necessarily  connected  with  the  cause,  served  on  the  attorney  so 
late  as  to  prevent  his  client  from  receiving  them  in  time  before  the  trial,  is 
not  good  (Vbe  v.  Ansori  (Lady),  Moo.  &  M.  96). 

When  to  be  served.]  The  notice  must  be  served  a  reasonable  time  before 
the  trial.  A  service  upon  the  deft.'s  attorney's  wife  in  a  town  cause  late  in 
the  evening  before  the  trial,  is  insufficient  (Doe  v.  Grey,  1  Stark.  283).  A 
notice  served  on  the  attorney  at  his  office  on  the  evening  before  the  trial,  at 
half-past  seven  o'clock,  P.M.,  was  held  insufficient  to  let  in  secondary  evi- 
dence of  a  letter  in  his  client's  possession  (Byrne  v.  Harvey,  2  M.  &  R.  89). 
A  notice  being  served  on  the  10th  of  April,  the  trial  being  on  the  14th,  was 
ruled  to  be  sufficient  to  let  in  secondary  evidence  of  letters  written  eighteen 
years  before,  and  addressed  to  the  deft.,  a  foreigner,  at  his  residence  abroad 
(Drabble  v.  Donner,  R.  &  M.  47).  A  notice  to  produce  a  letter  which  was 
served  on  the  attorney  of  the  party  on  the  evening  next  but  one  before  the 
trial,  was  held  sufficient,  the  presumption  being,  that  on  his  going  abroad 
the  party  had  left  with  his  attorney  the  papers  necessary  for  the  conduct  of 
the  trial  (Bryan  v.  WagstafF,  R.  &  M.  327  ;  see  also  Aflalo  v.  Fourdrinier, 
M.  &  M.  335,  n.).  Where  a  paper  might  be  expected  to  be  in  the  attorney's 
hands,  a  notice  served  on  him  at  his  office,  the  day  before  the  trial  of  a  town 
cause,  may  be  good  (Gibbons  v.  Powell,  9  C.  &  P.  634). 

A  notice  was  served  on  the  deft.'s  attorney  at  his  residence,  twenty  miles 
from  the  place  of  trial,  at  eight  o'clock  on  the  night  before  the  trial;  the  deft, 
resided  in  the  same  town  with  the  attorney,  but  was  not  at  home  that  even- 
ing until  twelve  o'clock  :  held,  too  late  (Howard  v.  Williams,  9  M.  &  W. 
725).  In  an  action  on  a  bond,  which  was  seen  by  the  deft.'s  attorney  some 
time  before  the  trial,  and  a  copy  of  it  furnished  to  the  opposite  party  under 
a  judge's  order,  notice  to  him  to  produce  the  bond,  served  before  the  trial,  is 
sufficient  to  let  in  secondary  evidence  of  its  contents  (Lloyd  v.  Mostyn,  10 
M.  &  W.  478).  Qucere,  whether,  when  a  notice  to  produce  a  written  docu- 
ment, which  is  not  in  the  possession  of  the  party  on  whom  it  is  served,  comes 
too  late  to  allow  of  secondary  evidence  to  be  given,  the  defect  is  cured  by 
the  instrument  accidentally  coming  into  the  hands  of  that  party  before  the 
trial  (Ib.).  In  a  town  cause  for  goods  sold  (the  deft,  and  his  attorney  both 
living  in  town),  a  notice  to  produce  a  letter  from  the  pit.  to  deft.,  asking  pay- 
ment, was  served  at  the  office  of  the  deft.'s  attorney,  at  seven  o'clock  on  the 
evening  previous  to  the  trial :  held,  not  too  late  (Leap  v.  Butt,  1  C.  &  M. 
451).  So,  in  a  town  cause  (deft,  and  his  attorney  living  in  town),  a  notice 
to  produce  a  letter  from  the  plt.'s  attorney  to  the  deft.,  asking  compensation, 
was  served  at  the  deft.'s  and  at  his  attorney's  office  at  half-past  six  o'clock 
on  the  evening  previous  to  the  day  of  trial:  held,  in  sufficient  time  (Meyrick 
v.  Woods,  1  C.  &  M.  452). 

Notice  to  produce  must  in  general  be  served  before  the  commission-day, 
where  parties  are  living  away  from  the  assize  town  (Trist  v.  Johnson,  1  M. 
&  R.  259 ;  R.  v.  Ellicombe,  1  M.  &  R.  260).     But  when  both  attorney  and 
client  lived  in  the  assize  town,  a  notice  served  two  days  before  trial, 
though  after  the  commission-day,  was  *held  sufficient,  and  the  ques-  [  *848  ] 
tion  in  such  cases  is,  whether,  under  all  the  circumstances,  a  rea- 
sonable notice  has  been  given  (Firkin  v.  Edwards,  9  C.  &  P.  478).    A  notice 
to  produce  certain  deeds  was  served  on  an  attorney  in  Essex  on  Saturday; 
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Monday  being  the  commission-day  he  went  to  London  and  fetched  them ; 
on  Monday  evening  notice  was  given  to  produce  another  deed  ;  the  attorney 
said  it  was  in  London,  but  should  be  fetched  if  the  party  would  pay  the 
expense  of  the  journey ;  the  trial  came  on  on  Thursday:  it  was  held  that  the 
party  could  not  give  secondary  evidence  of  the  deed  (Doe  v.  Spitley,  3  B.  & 
Ad.  182).  A  three  days'  notice  was  held  sufficient  in  the  case  of  letters 
written  by  deft,  to  a  person  in  New  South  Wales,  when  long  litigation  on 
the  subject  of  them  made  it  presumable  that  they  had  been  remitted  to  the 
deft,  in  this  country  (Sturge  v.  Buchannan,  10  Ad.  &  E.  598).  A  cause 
was  heard  at  the  assizes  on  the  Wednesday  morning;  on  the  previous  Mon- 
day evening  deft.'s  attorney  being  at  the  assize  town,  was  served  with  a 
notice  to  produce  a  book,  which  would  probably  be  at  his  office,  which  was 
nineteen  miles  from  the  assize  town  :  held  too  late  (Harvest  v.  Fothergill,  6 
C.  &  P.  303).  A  rule  for  a  new  trial  granted  (Ib.).  In  an  ejectment  tried 
at  Liverpool,  notice  to  produce  a  deed  of  feoffment  was  given  to  the  deft,  on 
the  commission-day  of  the  assizes,  and  the  trial  took  place  fourteen  days 
after:  the  judge  at  nisi  prius  having  held  this  to  be  sufficient  notice  to  let  in 
secondary  evidence,  the  court  refused  to  disturb  the  ruling  (Doe  v.  Wain- 
wright,  5  Ad.  &  E.  520).  Service  of  a  notice  on  a  Sunday  is  bad  (Hughes 
v.Budd,  8  Dowl.  P.  C.  315). 

In  a  town  cause  a  notice  served  the  evening  before  the  trial,  at  the  resi- 
dence of  the  attorney,  too  late  for  the  attorney  to  communicate  with  his 
client,  is  not  in  time  so  as  to  let  in  secondary  evidence  (Byrne  v.  Harvey,  2 
M.  &  R.  89).  Notice  to  produce  an  agreement  served  upon  ihe  deft.'s  attor- 
ney at  five  o'clock  of  the  commission-day  of  the  assizes,  held  too  late,  the 
attorney  having  then  left  home  for  the  assizo  town,  which  was  nine  miles 
distant  from  his  office,  and  the  opposite  party  refusing  to  furnish  him  with 
a  conveyance  (George  v.  Thompson,  4  Dowl.  P.  C.  6.'  6),  A  notice  to  pro- 
duce a  tradesman's  book  served  upon  the  plt.'s  attorney  at  seven  o'clock  of 
the  evening  previous  to  the  trial  is  too  late  (Atkins  v.  Merediih,  4  Dowl.  P. 
C.  658).  A  notice  served  by  the  deft,  on  the  pit.  eight  miles  distant  from 
the  place  of  trial  before  the  sheriff,  on  the  evening  before  the  trial,  and  on 
the  plt.'s  attorney  at  ten  o'clock  on  the  morning  of  the  trial,  which  took 
place  at  noon,  is  not  a  sufficient  notice  to  entitle  the  deft,  to  give  secondary 
evidence  of  the  contents  of  the  agreement  (Phillips  v.  Meredith,  4  Jur.  48,  B. 
C.).  A  notice  to  produce  a  letter  from  the  deft,  to  the  pit.  was  served  on 
the  plt.'s  attorney  at  a  quarter  before  nine  o'clock  on  the  night  before  the 
trial.  It  was  a  letter  on  the  subject  of  the  promissory  notes  on  which  the 
action  was  brought,  and  was  an  answer  to  a  letter  from  the  pit.  to  the  deft, 
on  the  same  subject :  held,  that  the  notice  to  produce  was  served  too  late 
(Holt  v.  Miers,  9  C.  &  P.  191).  So  a  notice  served  on  the  attorney  at  nine 
o'clock  on  Saturday  night  to  produce  papers  at  a  trial  on  Wednesday,  the 
client  being  absent  in  Scotland  at  the  time,  is  too  late  (Vice  v.  Anson 
(Countess),  3  C.  &  P.  19;  R.  v.  Attwood,  Sittings  after  H.  T.  1828).  The 
rule  that  all  papers  relating  to  the  cause  must  be  presumed  to  be  put  in  the 
hands  of  an  attorney,  must  be  confined  to  the  attorneys  of  persons  residing 
abroad  while  the  cause  is  going  on  in  England,  and  does  not  apply  to  cases 
where  the  parties  are  resident  in  England,  and  in  no  case  does  it  extend  to 
any  but  such  papers  as  might  be  reasonably  expected  to  be  put 
[  *849  ]  into  the  hands  of  the  attorney  for  the  ^purposes  of  the  cause  (Ib.). 
Qucere,  whether  a  notice  left  too  late  to  reach  the  deft,  before  the 
trial  is  sufficient,  except  where  party  is  resident  abroad  (lh.),  and  such  notice 
will  only  be  sufficient  where  it  is  to  produce  papers  necessarily  connected 
with  the  cause  (Ib.).  In  an  action  against  a  shareholder  of  a  company,  let- 
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ters  addressed  by  the  deft,  to  one  of  the  directors,  making  mention  of  his 
shares,  are  not  papers  necessarily  connected  with  the  trial  (Tb.).  A  notice 
served  on  a  deft,  in  London  on  a  Saturday,  the  cause  being  tried  on  the  fol- 
lowing Monday,  is  too  late  (Houseman  v.  Roberts,  5  C.  &  P.  394).  So, 
where  served  at  seven  o'clock  the  evening  preceding  the  day  of  trial  (Sims 
v.  Kitchen,  5  Esp.  46).  A  notice  to  produce  a  letter  demanding  payment 
of  a  sum  of  money,  served  on  a  witness  at  eight  o'clock  in  the  evening  before 
the  trial,  is  too  late  (Atkinson  v.  Carter,  2  Ch.  Rep.  403).  Notice  to  pro- 
duce served  on  a  prisoner  during  the  assizes  two  days  before  the  trial,  is 
insufficient  (R.  v.  Ellicomb,  1  M.  &  R.  260).  Held,  that  a  notice  to  pro- 
duce a  letter  at  the  spring  assizes  of  1848.  served  on  3rd  February,  1848, 
on  deft,  in  London,  his  firm  having  no  place  of  business  there,  does  not 
entitle  pit.  to  give  secondary  evidence  of  the  contents  of  the  letter  (Ehren- 
sper^er  v.  Anderson,  3  Exch.  148). 

Where  none  of  the  parties  lived  in  the  assize  town,  the  plt.'s  attorney 
served  the  deft.'s  attorney  in  the  assize  town  on  the  commission-day,  with 
notice  to  produce  a  paper,  and  offered  the  expenses  of  going  to  fetch  it. 
The  deft.'s  attorney  said  that  was  of  no  use,  as  the  paper  was  not  in  exist- 
ence. Held,  that  the  pit.  on  the  trial  might  give  secondary  evidence  of  the 
contents  of  the  paper,  as  the  statement  of  the  deft.'s  attorney,  that  the  paper 
was  not  in  existence,  got  rid  of  any  objection  as  to  the  lateness  of  the  service 
of  the  notice  to  produce  (Foster  v.  Pointer,  9  C.  &  P.  718). 

What  sufficient  Secondary  Evidence.]  Where,  from  the  circumstances 
of  the  case,  primary  evidence  cannot  be  obtained,  the  secondary  evidence 
given  must  be  the  next  best;  as  if  a  deed  be  lost,  or  not  produced,  the  next 
best  evidence  is  a  counterpart  (R.  v.  Castleton,  6  T.  R.  236).  If  there  be 
no  counterpart,  an  examined  copy  ;  if  no  copy,  parol  evidence  (2  Atk.  71  ; 
Esp.  409  ;  1  Camp.  192,  531  ;  1  Stark.  167;  B.  N.  P.  254;  Mun  v.  God- 
bold,  3  Bing.  295).  And,  if  possession  has  gone  along  with  a  deed  for 
many  years,  an  old  copy,  or  abstract,  the  original  being  lost,  may  be  given, 
though  not  proved  to  be  true,  as  the  next  best  evidence  (B.  N.  P.  254 ;  sed 
vide  Bac.  Abr.  Evidence,  F,  645). 

The  copy  of  a  copy  is  not  secondary  evidence  of  the  original  (Evering- 
ham  v.  Roundell,  2  M.  &  R.  138).  Parol  evidence  of  writing  may  be  given 
as  secondary  evidence,  though  the  person  who  wrote  the  instrument  is  alive, 
and  not  culled  (lb.).  It  has  been  held,  that  there  are  no  degrees  of  secondary 
evidence,  and  that  where  secondary  evidence  of  a  document  is  admissible  at 
all,  parol  proof  of  it  is  sufficient,  although  it  may  appear  that  another  attested 
copy  or  other  superior  secondary  proof  is  in  existence  (Doe  v.  Ross,  7  M.  & 
W.  102  ;  see  Hall  v.  Ball,  3  M.  &Gr.  243).  Where  such  superior  secondary 
evidence  is  kept  back  it  is  a  fact  from  which  the  jury  may  safely  presume 
that  it  would  be  adverse  to  the  party  withholding  it  (Ib. ;  per  Ld.  Abinger, 
C.  B.). 

So,  in  an  action  by  the  lessor  against  the  lessee,  the  former  may  give 
parol  evidence  of  the  contents  of  the  lease,  where  the  lessee  declines  to  pro- 
duce it,  without  accounting  far  the  non-production  of  the  counter-part  (Hall 
v.  Ball,  3  Man.  &  G.  242).     In  a  replevin,  the  admissions  of  the  pit.  are 
evidence  to  show  the  terms  upon  which  he  held  the  premises,  though  he  held 
under  an  agreement  in  writing,  *which  is  not  produced  (Howard 
v    Smith,  3  Man.  &  G.  254).     So,  where  a  deft,  has  given  notice  [  *850  ] 
to  a  pit.  to  produce  a  letter,  of  which  he  kept  a  copy,  ho  may,  if 
the  letter  be  not   produced,  give  parol  evidence  of  its  contents,  and  is  not 
bound  to  put  in  the  copy  ;  but  if  there  had  been  a  duplicate  original,  it  might 
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be  otherwise  (Brown  v.  Woodman,  6  C.  &  P.  206).  Where  on  a  former 
trial  of  the  title  to  the  same  property,  on  an  ejectment  by  the  same  lessors 
of  the  pit.  against  a  different  deft.,  a  deed  was  given  in  evidence  on  the  part 
of  the  deft.,  and  the  limitations  in  it  were  stated  in  court  by  the  deft.'s  coun- 
sel :  held,  that  a  copy  of  the  shorthand  notes  of  that  statement  was  not 
receivable  in  evidence  on  the  part  of  the  same  lessors  of  the  pit.,  in  a  second 
ejectment  against  another  party  (Doe  v.  Ross,  7  M.  &  W.  102).  Qucere, 
whether  such  evidence  would  have  been  receivable,  if  the  parties  to  the  action 
had  been  the  same  (Ib.). 

The  contents  of  a  document  refused  to  be  produced  after  notice,  cannot 
be  proved  by  the  production  of  the  copy  of  a  copy  of  the  document ;  the 
first  copy  ought  to  be  produced  (Everingham  v.  Roundell,  2  Moo.  &  R. 
138).  Semite,  that  an  examined  copy  of  entry  in  the  Middlesex  registry 
of  deeds  is  secondary  evidence  of  the  deed  of  which  it  purports  to  be  the 
registry  (Collins  v.  Maule,  8  C.  &  P.  502).  So,  an  examined  copy  of  the 
registry  of  a  deed  in  that  office  is  secondary  evidence  of  its  contents  (Doe 
v.  Kilner,  2  C.  &  P.  289).  The  memorial  of  a  conveyance  that  has  teen 
registered,  is  not  evidence  of  the  contents  of  such  conveyance,  unless  notice 
have  been  given  to  the  opposite  party  to  produce  the  conveyance  (Molton  q.  t. 
v.  Harris,  2  Esp.  549).  The  inrolment  of  a  lease  under  1  &  2  Geo.  IV.  c.  52, 
s.  8,  which  enacts,  that  a  deed  so  inrolled  shall  be  as  good  and  available  in 
law,  and  of  the  like  force  and  effect  in  all  respects,  as  if  the  same  had  been 
inrolled  in  any  of  his  majesty's  courts  of  record,  at  Westminster,  or  as  if  a 
memorial  of  any  such  deed  had  been  entered  or  registered  in  the  office  or 
offices  appointed  for  registering  deeds  and  other  conveyances  of  lands  and 
tenements  in  the  counties  in  which  the  same  are  situate,  is  not  admissible  as 
evidence  of  the  deed,  without  proof  of  the  execution  (Jenkins  v.  Biddulph,  B. 
&  M.  339).  An  inrolment  in  the  office  of  the  Duchy  of  Cornwall,  of  a  lease 
purporting  to  be  granted  by  the  king  when  there  is  no  duke,  is  primary  evi- 
dence of  such  lease  (Row  v.  Brenton,  8  B.  &  C.  765).  So  of  one  granted 
by  the  Duke  of  Cornwall  (!b.). 

An  examined  copy  of  a  memorial  of  a  purchase-deed  registered  in  Mid- 
dlesex under  the  statute  7  Anne,  c.  20,  is  only  receivable  as  secondary  evi- 
dence of  the  deed  against  the  parties  to  the  deed,  and  all  persons  claiming 
under  them ;  and  the  fact  that  A.  mortgaged  the  property  to  B.,  and  deli- 
vered this  deed  to  B.  as  mortgagee,  is  not  sufficient  to  make  it  secondary 
evidence  against  A.  (Doe  dem.  Loscombe  v.  Clifford,  2  C.  &  K.  448,  Alder- 
son). 

Counterparts  of  old  leases  from  the  repository  of  a  lord  of  the  manor,  are 
evidence  of  the  demise  of  premises,  without  proof  of  enjoyment  (Clarkson  v. 
Woodhouse,  3  Doug.  189;  5  T.  R.  412,  n.). 

A.  had  purchased  at  an  auction  an  under-lessee's  interest  in  a  house,  and 
refused  to  pay  a  cheque  which  he  had  given  for  the  deposit,  because  the 
ground-rent  payable  to  the  superior  landlord  was  greater  than  at  the  sale  it 
was  stated  to  be:  held,  that  the  superior  landlord's  solicitor  was  not  compel- 
lable  to  produce  the  counterpart  of  the  original  lease,  and  that  a  person  who 
had  advanced  money  on  that  lease,  and  held  it  as  equitable  mortgagee,  could 
not  be  compelled  to  produce  the  lease  itself;  but  that  if  both  these,  on  being 
called  as  witnesses,  refused  to  produce  the  lease  and  counterpart,  its  con- 
tents might  be  proved  by  secondary  evidence  by  a  person  who  had  seen  it, 
"  and  who  neither  claimed  under  it  as  one  of  his  own  title  *deeds, 
[  *8$1  ]  nor  was  privileged  as  an  attorney  or  solicitor  (Mills  v.  OJdy,  3  C. 
&  P.  728). 

The  production  of  the  entry  of  the  minutes  of  a  contract  made  by  a  third 
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party  in  the  presence  and  by  direction  of  the  two  contracting  parties,  but 
not  signed  by  either  of  them,  is  not  the  only  medium  of  proving  the  con- 
tract, unless  there  is  evidence  that  the  writing,  in  fact,  constituted  the 
agreement,  and  was  to  be  so  assented  to  by  the  parties  ;  parol  evidence  of 
the  terms  of  the  contract 'is  therefore  admissible,  without  accounting  for  the 
non-production  of  the  written  minutes  (R.  v.  Wrangle,  2  Ad.  &  E.  514). 

An  abstract  of  deed  is  not  secondary  evidence  of  such  deed  (Lewis  v. 
Leatham,  4  Jur.  405). 

Abstracts  of  instruments,  entered  in  a  memorandum-book,  for  the  infor- 
mation of  the  witness,  or  of  others,  are  not  evidence  ;  and  though,  if  the 
witness  have  the  book  with  him,  he  may  refresh  his  memory  by  reference, 
its  non-production  is  no  objection  to  his  parol  testimony  (8  East,  279,  289). 
A  copy  in  the  letter-book  of  a  merchant,  proved  to  be  in  the  hand-writing 
of  a  deceased  clerk,  whose  duty  it  was  to  copy  such  letters,  is  evidence  to 
prove  the  contents  of  a  letter  which  the  deft,  acknowledges  to  have  recei- 
ved, and  refuses  to  produce  upon  notice  (Pitt  v.  Fairclough,  3  Camp.  305, 
377  ;  Hagedorn  v.  Reed,  1  Stark.  28  ;  see  ante,  "  HEARSAY"). 

But  where  the  practice  of  the  deft.'s  counting-house  was  that  the  clerk, 
after  copying  a  letter  into  the  letter-book,  returned  'it  to  the  deft,  to  seal,  and 
that  he  or  another  clerk  carried  all  the  letters  to  the  post-office,  but  there 
was  no  particular  place  of  deposit  in  the  office  for  such  letters,  and  neither 
of  the  clerks  had  any  recollection  of  the  particular  letter,  though  they  swore 
that  they  had  uniformly  carried  all  fetters  given  them  to  carry  ;  ruled,  that 
a  copy  in  the  letter-book  was  not  evidence  that  the  original  had  been  sent. 
But  if  the  duty  of  the  clerk  had  been  to  see  the  letters  he  copied  carried  to 
the  post-office,  it  might  have  been  done  (Toosey  v.  Williams,  Moo.  &  M. 
129).  Ah  entry  in  a  registry-book  at  the  custom-house,  stating  that  a  cer- 
tificate of  register  was  granted  on  an  affidavit  of  A.,  that  he  was  an  owner, 
is  not  admissible  against  A.  as  a  secondary  evidence  of  ownership;  some 
person  who  has  seen  the  affidavit,  and  who  knows  that  it  was  made  by  A., 
must  be  called  (Todd  v.  Martin,  4  Camp.  90). 

A  person  who  has  made  a  distress  received  a  paper  from  the  person  for 
whom  he  distrained,  and  made  a  copy  of  it,  which  he  gave  to  the  person  dis- 
trained on ;  the  original  was  lost ;  held,  that  parol  evidence  might  be  given 
of  its  contents,  without  producing  or  accounting  for  the  copy  given  to  the 
party  distrained  on  (Doe  v.  Williams,  1  C.  &  M.  615). 

A  copy  by  a  copying  machine  is  evidence,  if  deft,  refuses  to  produce  the 
original  (Nodin  v.  Murray,  3  Camp.  228;  R.  v.  Watson,  2  Stark.  129). 
When  a  copy  of  an  attested  instrument  is  produced  as  secondary  evidence, 
an  attesting  witness  need  not  be  called  (Poole  v.  Warren,  8  Ad.  &  E.  582). 
To  prove  the  endowment  of  a  vicarage,  an  old  chartulary  of  an  abbey, 
containing  an  account  of  the  several  matters  of  endowment,  found  in  the 
possession  of  a  person  who  had  succeeded  to  a  part  of  the  abbey  estates, 
was  admitted  as  secondary  evidence,  search  having  been  made  for  the  ori- 
nal  endowment  (Dalton  v.  Mitchell,  2  Pri.  399 ;  4  Dow].  324).  A  copy 
of  a  grant  in  an  old  chartulary  seems  also  to  have  been  held  admissible  as 
good  secondary  evidence  (Williams  v.  Wilcox,  8  Ad.  &  E.  314).  After  no- 
tice to  produce  the  probate,  the  original  will,  under  the  seal  of  the  ecclesias- 
tical court,  produced  by  the  proper  officer,  is  secondary  evidence  (Gordon 
v.  Dyson,  t  B.  &  B.  219  ;  Waite  v.  Gale,  *2  D.  &  L.  925).  So,  f  #Q_0  , 
likewise,  is  the  ordinary's  register,  against  the  devisee  of  the  land,  ' 
alter  notice  to  produce  the  will  (B.  N.  P.  246).  Where  an  assignment  un- 
der a  commission  of  bankrupt  was  lost  before  it  was  inrolled  pursuant  to  6 
Geo.  IV.  c.  16,  s.  96,  the  counterpart  of  it  was  admitted  as  secondary  evi- 
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deuce  (Giles  v.  Smith,  1  C.  M.  &  R.  462).  If  a  license  to  trade  be  lost, 
the  next  best  evidence  is  the  registry  of  it  at  the  secretary  of  state's  oflirr, 
ami  parol  testimony  is  not  admissible  to  prove  its  contents  (2  Camp.  005; 
'2  Taunt.  237).  Where  the  deft.,  upon  notice,  refuses  to  produce  a  deed,  the 
examined  copy  is  evidence,  without  proof  of  execution  by  deft.,  and  though 
there  be  more  parts  than  the  one  in  his  possession  (Dixon  v.  Haigh,  1  K>p. 
409).  So,  if  he  refuse  to  produce  the  part  which  is  stamped,  the  unstamped 
part  is  secondary  evidence  (Waller  v.  Horsfall,  1  Camp.  501  ;  Garnons  v. 
Swift,  1  Taunt.  507  ;  Munn  v.  Godbold,  3  Ding.  292).  But,  if  m-ithcr 
part  be  stamped,  no  evidence  whatever  can  be  given  of  the  contents :  n< 
parol,  because  the  agreement  was  reduced  to  writing;  and  not  the  writing 
because  unstamped  (Rippener  v.  Wright,  2  B.  &  A.  478 ;  R.  v.  Castle  .Mor- 
ton, 3  B.  &  A.  588). 

Against  a  party  who  refuses  (after  notice)  to  produce  an  agreement,  it 
will  be  presumed  that  it  is  stamped  (Crisp  v.  Anderson,  1  Stark.  35).  But 
the  party  refusing  is  at  liberty  to  prove  the  contrary  (lb.).  Where  seconda- 
ry evidence  is  admitted  to  prove  the  contents  of  a  lost  instrument,  the  court 
will  presume  that  it  was  stamped,  unless  there  be  evidence  that  it  was  not 
(Hart  v.  Hart,  1  Hare,  1  ;  5  Jur.  1007).  When  the  pit.  has  lost  his  part  of 
an  agreement  under  seal,  after  it  has  been  duly  stamped,  and  at  the  trial  of 
an  action  on  the  agreement,  the  deft.,  upon  notice,  produced  his  part  un- 
stamped, and  the  pit.  the  draft  of  the  agreement;  held,  that  the  dell's  part 
unstamped  might  be  received  in  evidence.  But  he  is  not  compellableto  take 
the  unstamped  part, subject  to  the  objections  that  may  be  made  to  it,  although 
he  has  given  notice  to  produce  (Munn  v.  Godbold,  3  Bing.  292). 

An  architect  gave  an  order  to  the  parties  by  whom  he  was  employed  to 
pay  a  particular  sum  out  of  his  commission  to  a  creditor:  held,  orl  the  trial 
of  an  issue  under  the  Interpleader  Act,  between  the  creditor  and  the  archi- 
tect, to  try  the  right  to  the  money,  that  a  copy  of  the  affidavit  sworn  by  the 
architect  in  another  action  against  the  parties  by  whom  he  was  employed, 
in  which  the  order  was  set  out,  and  which  copy  his  attorney  admitted  to  bo 
correct,  was  good  and  secondary  evidence  for  the  pit.  of  the  order  which 
was  lost,  and  that  in  the  absence  of  any  evidence  to  the  contrary  the  order 
must  in  such  an  issue  be  presumed  to  have  been  duly  stamped  (Pooley  v. 
Goodwin,  4  Ad.  &  E.  94).  A  written  agreement  which  in  law  is  illegal, 
is  admissible  in  evidence  for  the  purpose  of  insisting  on  the  illegality  of  the 
transaction,  in  answer  to  an  action  for  a  sum  thereby  agreed  to  be  paid,  with- 
out its  being  duly  stamped  (Coppock  v.  Bower,  4  M.  &  W.  361). 

Where  a  party  refuses  to  produce  a  letter,  its  contents  may  be  proved, 
by  any  person  who  can  recollect  them,  as  well  as  by  the  writer,  (1  Stark. 
167). 

If  pit.  have  given  deft,  notice  to  produce  a  document,  and  is  obliged  to 
give  secondary  evidence  of  it  in  consequence  of  the  deft.'s  refusal  to  pro- 
duce it,  the  deft,  cannot  afterwards  make  it  part  of  his  own  case,  in  order 
to  contradict  the  secondary  evidence  (Doe  v.  Hodgson,  12  Ad.  &  E.  135). 
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Form  of  Remedy  for,  and  Pleadings. 

THE  action  may  be  in  case  or  trespass  (Woodward  v.  Walton,  2  N.  R. 
476  ;  Ditcham  v.  Bond,  2  M.  &  S.  436 ;  Law  v.  Clarke,  2  Chit.  Rep.  260 ; 
Chamberlain  v.  Hazlewood,  5  M.  &  W.  515).  It  is  now  more  usual  to  de- 
clare in  trespass;  and,  when  the  injury  is  committed  with  actual  force,  or 
where  there  is  an  illegal  entry  of  the  father's  house,  or  the  like,  trespass  is 
more  correct  (Ib. ;  3  Camp.  528,  n.).  A  person  cannot  sue  for  the  debauching  of 
his  child,  merely  in  the  character  of a  parent. 

A  master  may  sue  alone  for  debauching  his  servant,  although  they  be  not 
related,  when  there  is  a  consequent  loss  of  service  (Fores  v.  Wilson,  Pea. 
55 ;  Jones  v.  Brown,  ib.  233  ;  Dean  v.  Peel,  5  East,  45,47  ;  Irwin  v.  Dear- 
man,  11  East,  23;  Hall  v.  Hollander,  4  B.  &  C.  663;  9  Rep.  113;  10 
Rep.  330;  3  Bla.  Com.  142;  Bac.  Abr.  Master  and  Servant,  C ;  2  Stark. 
Ev.  988,  Seductions;  Woodward  v.  Walton,  3  N.  R.  476;  Martinez  v. 
Gordon,  3  Sco.  N.  R.  386).  So  an  aunt,  or  the  person  who  has  adopted 
the  person  seduced,  may  sue  (see  Edmonson  v.  Machell,  2  T.  R.  4 ;  Irwin 
v.  Dearman,  supra) ;  and  a  father  may  sue  for  the  seduction  of  his  daugh- 
ter, although  she  was  married,  where  some  loss  of  service  can  be  proved 
(Harper  v.  Luffkin,  7  B.  &  C.  388).  But,  if  there  be  no  evidence  of  such 
Joss,  an  action  cannot  be  supported  in  the  name  of  the  master  (Ib. ;  3  Bla. 
Com.  42;  9  Rep.  113;  10  Rep.  330;  Davies  v.  Williams,  10  Q.  B.  725; 
16  Law  J.  369,  Q.  B.).  An  action  for  seduction  cannot  be  maintained  with- 
out some  proof  of  loss  of  service;  therefore,  where  it  appeared  that  the  deft, 
had  debauched  the  pit's  daughter,  and  that  she  was  delivered  of  a  child,  but 
that  the  jury  found  that  the  child  was  not  the  deft.'s :  held,  that  the  jury 
were  rightly  directed  to  find  a  verdict  for  the  deft.  (Eager  v.  Grimwood,  1 
Exch.  61).  A  parent  cannot  support  an  action  for  debauching  his  daughter, 
unless  there  be  evidence  to  support  the  allegation^/"  quod  servitium  amisit 
(Dean  v.  Peel,  5  East,  45;  Davies  v.  Williams,  supra') ;  very  slight  evi- 
dence is  sufficient  (see  post,  p.  854 ;  see  Hall  v.  Hollander,  4  B.  &  C.  660). 
But  the  action  cannot  be  maintained  by  the  father  for  the  seduction  of  the 
daughter,  while  she  was  in  the  domestic  service  of  another  person,  although 
it  be  alleged  in  the  declaration  that  she  was  there  with  the  intention,  on  the 
part  of  her  father  and  herself,  that  she  should  return  to  her  father's  when 
she  quitted  service,  unless  she  should  go  into  another  service  (Blaymere  v. 
Haley,  6  M.  &  W.  55;  see  Harris  v.  Butler,  2'M.  &  W.  639).  Qucere, 
whether  in  such  case  the  action  would  not  lie  on  the  ground  of  the  father's 
liability  to  support  the  child  (Grinnell  v.  Wells,  7  Man.  &  G.  1033).  The 
right  of  action  for  seduction  of  a  servant  does  not  pass  to  the  master's  as- 
signee, on  his  bankruptcy  (Howard  v.  Crowther,  8  M.  &  W.  601 ;  ante, 
Vol.  I.  p.  325). 

The  action  must  be  brought  in  the  superior  courts,  the  9  &  10  Viet.  c. 
95,  s.  58,  gives  the  county  courts  no  jurisdiction.     The  venue  is  transitory. 
There  is  nothing  peculiar  relating  to  the  form  *of  the  pleadings. 
If  the  declaration  commence  with  the  word,  "  Whereas,"  it  would    [*354  ] 
be  bad  on  special  demurrer  (Brown  v.  Thurloe,  16  M.  &  W.  36). 
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It  is  not  necessary  to  allege  or  prove  that  the  deft,  knew  that  the  female  was 
the  servant  of  the  pit.  (Pea.  55).  The  allegation  that  she  was  and  is  the 
servant  of  the  pit.  is  sufficient  (Martinez  v.  (Icrlx-r,  3  Man.  &  G.  89).  The 
declaration  stated  that  one  M.  H.,  being  the  daughter  and  servant  of  the  pit., 
with  the  consent  of  the  pit.,  became  the  apprentice  of  A.,  the  wife  of  the  deft., 
for  the  term  of  two  years,  for  the  purpose  of  learning  the  business  of  a  mil- 
liner, in  consideration  of  29/.  paid  by  the  pit.,  and  in  consideration  that  the 
said  A.,  with  the  consent  of  the  deft.,  should  find  and  provide  the  said  M.  H. 
with  meat,  drink,  and  lodging,  nevertheless,  the  deft,  debauched  her,  where- 
by she  became  ill,  and  incapable  of  serving  the  said  A.,  and  of  learning  the 
said  business,  &c.  &c. :  held  bad,  on  demurrer,  as  not  showing  any  duly 
arising  out  of  the  contract  for  the  deft,  to  take  care  of  M.  H.'s  morals  (Har- 
ris v.  Butler,  2  M.  &  W.  539).  A  count  for  breaking  and  entering  the 
house  may  be  joined  (Woodward  v.  Walton,  2  N.  R.  476).  Where  the  fe- 
male is  not  the  plt.'s  daughter,  or  where  the  legitimacy  may  be  questiona- 
ble, omit  the  words  "  daughter  and  father,"  &c.,  throughout  (Pea.  55). 

Where  the  offence  is  accompanied  with  an  illegal  entry  of  the  father's 
house,  he  may  declare  in  trespass  for  the  entry,  and  allege  the  seduction 
and  loss  of  service  as  consequential  (2  T.  R.  167;  see  form,  2  M.  &  S. 
438).  Where  the  pit.  is  put  to  expense  in  medical  attendance,  &c.,  or  there 
be  any  other  special  damage,  state  such  damages  (T.  Raym.  259 ;  see  gene- 
rally, ante,  "  GRIM.  CON.").  Not  guilty,  puts  in  issue  merely  the  fact  of 
seduction,  but  not  whether  the  party  seduced  was  the  servant  of  the  pit. 
(Torrence  v.  Gibbons,  5  Q.  B.  297).  If  the  defence  be  that  the  pit.  con- 
sented to  the  connexion,  plead  license  (Bennett  v.  Alcott,  2  T.  R.  166;  sec 
"  LEAVE  AND  LICENSE"). 


Precedents  (Ch.  PI.  by  Pearson,  pp.  589,  708). 


Evidence  for  Plaintiff. 

Pit,  must  prove  that  the  person  seduced  was  his  servant,  the  seduction  of 
her,  and  the  damages. 

Proof  of  Service.]  To  support  this  action,  there  must  be  some  appear- 
ance, at  least,  of  the  relation  of  master  and  servant  subsisting  between  the 
pit.  and  the  seduced  party,  at  the  time  of  the  seduction  (1  Sm.  333) ;  but,  as 
the  relation  is,  in  these  cases,  little  more  than  matter  of  fiction,  made  use  of 
tp  support  the  action  (3  Stark.  Ev.  1308),  it  is  unnecessary  to  prove  a  con- 
tract of  service  (Ib. ;  Bennett  v.  Alcott,  2  T.  R.  166,  168).  As  between 
parent  and  child,  the  very  slightest  acts  of  service  are  sufficient  to  entitle 
the  parent  to  maintain  an  action  for  the  seduction  pf  his  child  (Barrett  v. 
Oliver,  7  Law  T.  469,  Q.  B.) ;  and  it  has  been  held,  that  occasionally  milk- 
ing cows  (Ib.),  or  even  making  tea,  or  other  such  slight  matter,  will  be  suf- 
ficient (Carr  v.  Clarke,  2  Chit.  Rep.  261 ;  Mann  v.  Barrett,  6  Esp.  32 ;  2 
C.  &  P.  303).  It  is  not  sufficient  merely  to  show  that  the  pit.  has  incurred 
an  expense  in  consequence  of  her  confinement  (Shuttlethwaite  v.  Duerst,  5 
East,  47 ;  Postlethwaite  v.  Parkes,  3  Burr.  1878  ;  Hall  v.  Hollander,  4  B. 
&  C.  662). 
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A  right  to  service  is  sufficient;  and  where  a  daughter  is  living  with  her 
*father,  forming  part  of  his  family,  and  liable  to  his  control  and 
command,  no  proof  of  service  is  required  (Maunder  v.  Venn,    [*855] 
Moo.  &  M.  324;  R.  v.  Chillesford,  4  B.  &  C.  102).    A.  occupied 
two  farms,  seven  miles  distant  from  each  other ;  A.  resided  at  one,  aad  his 
son  and  daughter  at  another.     The  daughter  acted  as  mistress  of  the  house 
of  the  latter,  and  had  the  poultry  for  her  benefit :  held,  that  she  was  suffi- 
ciently the  servant  of  A.  for  him  to  maintain  an  action  for  her  seduction 
(Holloway  v.  Abell,  7  C.  &  P.  528).     It  is  not  absolutely  essential  to  prove 
actual  service  by  the  daughter,  it  suffices  if  she  be  under  the  control  of  her 
father  (Ib.).    If  a  young  lady  go  to  live  with  a  family,  they  maintaining  her, 
and  being  neither  a  servant  nor  a  temporary  visiter,  no  action  for  seducing 
her  would  lie  (Ib.).     Some  service,  either  actual  or  constructive,  rendered 
by  her  to  the  father,  must  be  shown  (Blaywire  v.  Hayley,  6  M.  &  W.  55). 
Where  the  evidence  was  that  the  plt.'s  niece,  who  was  seduced  (being  about 
sixteen  years  of  age),  occasionally  assisted  in  the  household  work,  no  ser- 
vant being  kept  in  the  family :  held  sufficient  to  constitute  the  relation  of 
master  and  servant,  which  relation  is  not  destroyed  by  the  circumstance  of 
the  niece  being  entitled,  on  her  coming  of  age,  to  the  sum  of  nearly  500/.,of 
which  the  interest  is  applied  in  the  mean  time  for  her  benefit.    Proof  in  such 
case  that  the  niece,  after  her  seduction  and  abandonment  by  the  deft.,  returned 
to  her  uncle's  house,  where  she  continued  some  time  in  a  state  of  great  agi- 
tation,  and  received  medical  attendance,  and  was  obliged  to  be  watched,  lest 
she  should  do  herself  some  injury,  is  sufficient  to  raise  the  presumption  of 
that  loss  of  service  by  the  uncle,  which  is  necessary  to  maintain  the  action 
(Manvell  v.  Thompson,  2  C.  &  P.  303).     It  is  not  necessary  to  show  any 
acts  of  service  done  by  the  daughter,  it  is  enough  if  she  live  in  the  father's 
house,  under  such  circumstances  that  he  had  a  right  to  her  service  (Maun- 
ders v.  Venn,  Moo.  &  M.  323). 

The  age  of  the  daughter  is  immaterial,  provided  it  be  not  so  young  as  to 
infer  an  impossibility  of  her  being  able  to  render  any  service  (Bennett  v.  Al- 
cott,  2  T.  R.  166 ;  6  East,  387 ;  R.  v.  Chillesford/4  B.  &  C.  660) ;  and  if 
she  be  of  an  age  capable  of  service,  the  service  may  be  presumed  (Harris  v. 
Butler,  2  M.  &  W.  542) ;  and  the  action  is  maintainable,  though  the 
daughter  be  of  age  (Booth  v.  Charlton,  cited  5  East,  47  ;  Tullidge  v.  Wade, 
3  Wils.  18).  The  service  need  not  be  menial;  therefore,  the  action  will  lie 
where  the  rank  and  circumstances  of  the  parties  make  it  improbable  that  the 
child  should  be  treated  as  a  menial  servant  (Faces  v.  Wilson,  Pea.  55,  78, 
306).  If  there  be  any  contract  of  service  in  writing,  such  as  a  deed  of 
apprenticeship,  or  the  like,  the  same  should  be  produced,  and  proved  in  the 
usual  way  (see  2  H.  Bl.  511).  The  loss  of  service  being  the  ground  of 
action,  the  pit.  need  not  be  the  parent  of  the  party  seduced :  thus  an  aunt, 
with  whom  her  niece  is  living,  may  maintain  an  action  for  the  seduction  of 
her  niece,  though  the  mother  be  living  (Edmonson  v.  Machell,  2  T.  R.  4 ; 
Irvvin  v.  Dearman,  11  East,  23;  Pea.  78;  and,  although  the  child  be  not 
the  actual  offspring,  but  merely  an  adopted  child,  the  same  principle  will 
prevail  (Irwin  v.  Dearman,  11  East,  23). 

No  action  will  lie,  though  the  mother  maintain  the  daughter  and  her  child 
during  her  lying-in,  unless  on  the  ground  of  the  loss  of  service  (Salterthwaite 
v.  Dewhurst,  4  Doug.  315;  5  East,  47,  n.). 

Where  the  daughter  was  a  married  woman,  separated  from  her  husband, 
and  living  as  a  servant  with  her  father :  held,  that  he  might  maintain  the 
action  (Harper  v.  Luff  kin,  7  B.  &  C.  387);  and  the  action  lies,  though  the 
daughter  have  not  been  confined,  and  though  the  father  had  turned  her  out 
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of  the  house  on  discovery  of  *her  pregnancy  (Joseph  v.  Cavandar  (Win- 
ton  Summer  Assizes),  per  Ld.  Dcnman,  C.  J.). 

If  the  daughter  and  servant  leave  her  father's  house  with  an  intention 
returning,  this  action  may  he  supported,  when  the  seduction  was  efii 
during  her  ahsence;  but  not  if  such  intention  of  returning  on  her  part  did 
not  exist  (2  T.  R.  4 ;  5  East,  47). 

Thus,  where  she  was  residing  in  another  person's  family,  in  the  capacity 
of  housekeeper,  though  not  under  any  contract  for  wages,  though  she  might 
have  left  when  she  pleased :  held,  that  the  father  could  not  maintain  the 
action,  for  the  daughter  had  no  animus  revertendi  (Dean  v.  Peel,  5  East, 
45 ;  Carr  v.  Clarke,  2  Chit.  Rep.  260).  So,  where  the  daughter  was  in  the 
domestic  service  of  another,  and  the  declaration  alleged  that  she  was  there 
with  the  intention  on  the  part  of  her  father  and  herself  that  she  should 
return  to  her  father  when  she  quitted  the  service,  unless  she  should  go  into 
another  service,  it  was  still  held  that  the  action  could  not  be  maintained  by 
the  father  (Blaymure  v.  Hayley,  6  M.  &  W.  55).  So,  if  she  was  in  the 
deft.'s  service  ^Harris  v.  Butler,  supra;  but  see^  Spright  v.  Oliviera),  no 
action  lies,  though  the  daughter  returned  home,  and  occasioned  expense  to 
her  mother  (see  Davis  v.  Williams,  10  Q.  B.  725).  But  the  mere  temporary 
absence  from  the  father's  house,  on  a  visit,  «at  the  time  of  seduction,  is  no 
objection  to  his  suing  (Johnson  v.  M'Adam,  cited  5  East,  47  ;  Harris  v.  But- 
ler,  2  M.  &  W.  542). 

And,  if  the  daughter  sleep  elsewhere  than  at  her  father's,  and  also  perform 
the  duty  of  a  servant  at  the  place  where  she  sleeps,  yet,  if  acts  of  service 
are  rendered  to  her  father  by  her,  the  action  for  seduction  is  maintainable 
(Man  v.  Barrett,  6  Esp.  32);  and,  though  she  quit  her  father's  house,  and 
perform  services  entirely  for  the  deft.,  if  the  deft.'s  conduct  be  tainted  with 
a  wicked  view  of  seducing  her,  the  relation  of  master  and  servant  would  not 
exist  between  them,  and  consequently  the  father  might  maintain  an  action 
against  the  deft,  for  the  seduction  (Spright  v.  Oliviera,  2  Stark.  495). 
Where  the  daughter  was  put  out  to  board  and  reside  as  an  apprentice,  for 
two  years,  with  the  deft.,  no  action  lies  against  him  for  seducing  her, 
whereby  she  became  ill,  and  was  obliged  to  remove  to  the  plt.'s  house 
again,  and  be  supplied  by  him  with  medicines  (Harris  v.  Butler,  2  M.  &  W. 
539).  Expenses  only  will  not  suffice  ;  the  loss  of  service  is  the  gist  of  the 
action  (Bayle  v.  Brandon,  13  M.  &  W.  738;  Grinnell  v.  WTells,  7  Man.  & 
G.  1033). 

Proof  of  Seduction  by  Defendant  ]  This  fact  must  be  satisfactorily  estab- 
lished ;  see  the  mode  of  proving  the  criminal  intercourse,  ante,  Vol.  1.  p.  789. 
It  n  ust  have  taken  place  during  the  service  (see  ante,  p.  853). 

Damages."]  The  loss  of  service  being  the  gist  of  the  action,  such  loss 
must  be  established  (5  T.  R.  361  ;  11  Ad.  &  E.  301).  A  father  or  master 
cannot  maintain  an  action  for  the  seduction  of  his  daughter  or  servant,  with- 
out some  proof  of  loss  of  service.  The  law  does  not  imply  damage  to  the 
father  or  master  from  the  mere  act  of  seduction  (Eager  v.  Grim  wood,  16 
Law  J.  236,  Exch.);  and  the  amount  of  it  will  be  the  estimate  of  part  of  the 
damages.  The  loss  of  service  need  not  be  proved,  however,  where  it  is 
merely  stated  to  increase  the  damages,  as  in  an  action  for  breaking  plt.'s 
house,  and  seducing  his  daughter  (Sehv.  N.  P.  1099).  The  jury  have,  in 
some  cases,  been  directed  not  only  to  consider  the  loss  of  service  in  the 
estimation  of  damages,  but  also  to  look  to  the  wounded  feelings  of  the 
parent,  or  the  person  standing  in  loco  parentis  (Irwin  v.  Dearman,  11  East 
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25;  Selw.  N.  P.  1042;  Bedford  v.  M'Kowl,  3  Esp.  119;   3  Camp.  520). 
*And  they  may  give  damages  for  the  loss  which  the  pit.  has  sustained 
by  being  deprived  of  the  society  and  comfort  of  his  child,  and  of  the    [  *857  ] 
dishonour  which  he  suffered  (Southerwood  v.  Ramsden,  2  Selw. 
N.  P.  1042).     They  may  look  upon  the  parent  as  one  losing  the  comfort  as 
well  as  service  of  his  daughter,  in  whose  virtue  he  can  find  no  consolation 
(Bedford  v.  M'Kowl,  3  Esp.  120;  see  Chambers  v.  Irwin,  2  Selw.  N.  P. 
1042 ;  Tullidge  v.  Wade,  3  Wils.  19).     Quare,  whether  the  jury  can  take 
into  their  consideration  the  injury  sustained  by  the  servant  herself,  in  having 
been  deflowered  (Edmonson  v.  Machell,  2  T.  R.  40).     In  an  action  by  a 
widow  for  the  seduction  of  her  daughter,  per  quod,  the  jury  are  not  con- 
fined to  the  mere  loss  of  service,  but  may  give  some  damages  for  the  distress 
and  anxiety  of  mind  which  the  mother  has  felt,  and  it  is  for  them  to  say, 
taking  into  consideration  the  situation  in  life  of  the  parties,  what  they  think 
is  a  reasonable  compensation  to  be  given  to  her,  and,  in  such  case,  if  the 
daughter  be  called  as  a  witness,  she  cannot  be  contradicted  by  evidence  of 
statements  as  to  which  ske  was  not  cross-examined,  but  she  may  be  called 
up  again,  and  asked  the  questions,  though  they  should  tend  to  charge  her 
with  having  had  connexion  with  another  person  (Andrews  v.  Askey,  8  C. 
&  P.  7).     Pit.  may  give  evidence  of  a  promise  of  marriage,  and  may  show 
that  deft,  had  persuaded  the  daughter  to  take  measures  to  destroy  her  off- 
spring, and  that  he  had  spoken  to  her  about  having  a  nurse,  and  other 
arrangements,  in  contemplation  of  marriage ;  these  facts  being  all  indirectly 
connected  with  the  act  complained  of  (Capron  v.  Bulmond,  Exeter  Spring 
Ass.  1831).     But  it  has  been  held  that  neither  in  chief  nor  on-cross  exami- 
nation can  the  pit.  show  that  the  deft,  had  previously  made  a  promise  of 
marriage  to  the  daughter  (Dodd  v.  Norris,  supra;  Tullidge  v.  Wade,  3  Wils. 
18).     But  it  would  seem  that  such  evidence  is  admissible,  not  with  a  view 
to  increase  the  damages,  but  to  vindicate  the  character  of  the  daughter,  and 
to  shew  the  means  used  to  effect  the  injury  (see  cases  cited,  2  Stark.  Ev. 
722).     It  was  held  that  evidence  might  be  given  on  an  inquisition  of  dam- 
ages, in  an  action  for  seduction,  that  the  deft,  visited  at  the  plt.'s  house  for 
the  purpose  of  paying  his  addresses  to  the  daughter,  with  an  intention  of 
marriage  (Dodd  v.  Norris,  3  Camp.  519;  Elliott  v.  Micklin,  5  Pri.  641). 
In  this  case  the  court  refused  to  set  aside  the  verdict  for  1000/.,on  the  ground 
that  the  damages  were  excessive,  and  they  considered  themselves  bound  by 
the  sheriff's  minutes  of  the  evidence  given  before  him.     In  aggravation,  the 
pit.  may  show  what  other  children  he  has,  and  the  general  good  conduct  of 
such  children,  and  how  they  may  be  affected  by  the  injury  committed  on  the 
seduced,  by  having  their  morals  corrupted  by  her  example  (3  Esp.  120). 
The  pit.  should   be  prepared  to  show,  if  stated  in  the  declaration,  what 
expenses  he  has  been  put  to  in  the  cure  of  his  child  (Dixon  v.  Bell,  1 
Stark.  289),  or  in  consequence  of  her  confinement,  &c.  (Tullidge  v.  Wade, 
3  Wils.  19).     It  is  not  necessary  to  prove  that  a  surgeon's  bill  has  been 
actually  paid,  before  the  jury  can  take  it  into  account ;  but,  in  the  case  of 
the  fees  due  to  a  physician,  they  cannot  be  allowed,  unless  they  have  been, 
paid,  as  the  father  is  not  legally  liable  to  pay  them  (Dixon  v.  Bell,  1  Stark. 
289). 

Declarations  of  deft.'s  wife,  tending  to  prove  a  confederacy  between  them 
to  seduce  the  plt.'s  daughter,  have  been  admitted  in  aggravation  (Knowles 
v.  Compigne,  Winton  Summer  Ass.  1831,  per  Gurney,  B.).  Until  the  cha- 
racter of  the  child  has  been  impeached  by  the  deft,  the  pit.  cannot  go  into 
evidence  of  general  good  conduct  (Bamfield  v.  Massey,  1  Camp. 
460;  Docldv.  Norris,  3  Camp.  519);  *and  where  the  daughter  [*853] 
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had  been  cross-examined  as  to  circumstances  of  extreme  indelicacy  and 
levity  in  her  conduct,  Lord  Ellenborough  ruled  that  the  pit.  was  not  at 
liberty  to  call  witnesses  to  character,  there  being  an  opportunity  of  explain- 
ing,  on  re-examination,  the  questions  put  on  cross-examination  (Bamfield  v. 
Massey,  supra};  and  where  the  cross-examination  of  the  party  seduced 
•went  to  show  that  she  had  conducted  herself  immodestly  towards  the  deft, 
before  the  seduction,  and  that  she  kept  improper  company,  the  pit.  was 
allowed,  without  objection,  to  prove  the  general  good  character  and  modest 
deportment  of  his  daughter,  and  the  general  respectability  of  the  family 
(Bate  v.  Hill,  1  C.  &  P.  100). 

Competency  of  Witness.]  The  party  seduced  is  a  competent  witness  (2 
Stra.  944;  3  Camp.  519;  Farmer  v.  Joseph,  Holt,  451);  though  she  need 
not  be  called  as  a  witness  for  the  pit.  The  not  calling  her,  however,  ren- 
ders the  plt.'s  case  open  to  observation. 

Evidence  for  Defendant. 

The  Statute  of  Limitations,  if  pleaded,  will  bar  the  plt.'s  right  in  this 
action  (6  East,  388;  2  M.  &  S.  436).  The  deft,  may  show  that  the  daugh- 
ter was  not  living  with  her  parent,  and  that  her  intention  was  never  to 
return ;  the  fact  of  merely  not  living,  without  proof  of  her  intention  not  to 
return,  is  not  sufficient  (2  T.  R.  4;  5  East,  47 ;  .ante,  p.  853);  he  may 
show,  under  the  general  issue,  that  the  daughter  is  not  the  servant  of  the 
father  (Holloway  v.  Abell,  7  C.  &  P.  528);  he  may  also  prove  that  the  con- 
duct of  the  pit.  has  been  grossly  neglectful  (Pea.  316);  and  he  may  show 
that  the  tender  age  of  the  plt.'s  daughter  would  preclude  the  possibility  of 
.service  (4  B.  &  C.  660 ;  7  D.  &  R.  133 ;  ante,  p.  855).  .Evidence  of  the 
bad  conduct  of  the  daughter  may  also  be  adduced  by  the  deft,  in  mitigation 
(1  Camp.  460;  Norris  v.  Dodd,  3  Camp.  520;  3  Esp.  116).  He  may 
prove  the  expressions  of  the  daughter,  tending  to  show  the  levity  of  her 
character,  but,  if  the  expressions  also  tend  to  contradict  her  evidence,  they 
cannot  be  proved  without  previously  asking  her  on  cross-examination,  whe- 
ther she  used  them  (Carpenter  v.  Wade,  11  Ad.  &  E.  803).  The  deft,  may 
examine  witnesses  to  prove  particular  acts  of  sexual  intercourse  between  the 
plt.'s  daughter  and  those  witnesses,  who  may  each  be  asked  as  to  the  fact, 
and  the  time  and  place  of  its  occurrence,  but  if  the  jury  are  of  opinion  that 
the  deft,  had  such  intercourse  with  the  plt.'s  daughter  as  caused  him  to  be 
the  father  of  the  child,  the  pit.  is  entitled  to  a  verdict,  and  the  evidence  of 
her  unchastity  with  others  is  only  to  be  considered  in  mitigation  of  damages 
(Verry  v.  Watkins,  7  C.  &  P.  308).  The  daughter  cannot  be  cross-exam- 
ined as  to  illicit  intercourse  with  other  men  (Dodd  v.  Norris,  supra).  As 
to  the  admissibility  of  evidence  of  a  promise  of  marriage,  see  2  Ch.  PI. 
484,  n.  (k) ;  ante,  p.  857.  Where  deft,  is  accused  of  seducing  away  an 
apprentice,  he  may  show  that  he  knew  not  the  fact  of  his  being  the  servant 
of  the  pit.,  or  that  such  fact  afterwards  came  to  his  knowledge,  but  that  no 
notice  has  been  given  him  to  deliver  up  the  apprentice  (6  T.  R.  221);  he 
may  also  show  that  the  pit.  has  enforced  payment  of  a  penalty  which  the 
servant  had  rendered  himself  liable  to  pay  on  quitting ;  and  that,  therefore, 
the  service  was  at  an  end.  and  the  plt.'s  action  barred  (1  Bla.  387  ;  3  Burr. 
1345). 

Where  the  pit.  had  been  guilty  of  gross  misconduct  in  suffering  the  deft. 
to  continue  his  visits  as  a  suitor  to  his  daughter,  after  he  knew  that  he  was 
a  married  man,  on  an  alleged  probability  of  a  divorce,  and  after  he 
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*had  received  a  caution  against  admitting  him  into  his  family;  Lord  Ken- 
yon  nonsuited  the  pit.  (Reddie  v.  Scoolt,  Pea.  240) ;  sed  qucere,  whether 
this  was  not  matter  in  reduction  of  damages. 


SERVANT. 
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Nature  of  Set-off.']  A  set-off  applies  to  a  cross  debt,  recoverable  in  an 
action  by  the  deft,  against  the  pit.  and  differs  from  a  mere  right  to  a  reduc- 
tion of  his  demand  or  claim  on  account  of  some  matter  connected  therewith. 
Thus,  the  deft,  may  at  common  law  show  that  the  sum  sought  to  be  reco- 
vered in  an  action  for  money  had  and  received,  was  due  to  the  deft,  by  the 
pit.  for  work  and  service  (Dale  v.  Follett,  4  Burr.  2133).  In  an  action  for 
work  and  labour,  or  goods  sold,  though  the  contract  was  at  a  certain  price, 
deft,  may  prove  under  the  general  issue,  in  reduction  of  the  claim,  that  the 
work  was  improperly  done  (Dobson  v.  Lockhart,  7  East,  479 ;  Farnsworth 
v.  Garrard,  1  Camp.  38 ;  Kist  v.  Atkinson,  2  Camp.  63 ;  Duncan  v.  Blun- 
dell,  3  Stark.  6 ;  Cousins  v.  Paddon,  2  C.  M.  &  R.  547) ;  or  that  he  did  the 
work  jointly  for  the  pit.  (Turner  v.  Diaper,  2  Man.  &  G.  241  ;  or  supplied 
materials  for  it  (Newton  v.  Forster,  12  M.  &  W.  772);  or,  that  the  goods 
were  not  so  good  as  warranted  (Fisher  v.  Sumada,  1  Camp.  190;  Ger- 
maine  v.  Burton,  3  Stark.  32 ;  1  Ch.  PI.  495).  So,  in  an  action  for  the 
price  of  seed,  warranted  to  be  good  new  growing  seed,  it  appeared  that  soon 
after  the  sale  the  buyer  was  told  that  it  did  not  correspond  with  the  war- 
ranty, but  afterwards  sowed  part  and  sold  the  residue,  the  deft,  was  allowed, 
upon  the  general  issue,  to  show  that  the  seed  was  wholly  unproductive  and 
worthless  (Pouhon  v.  Latimore,  9  B.  &  C.  259).  So,  in  an  action  to  recover 
money  for  dyeing  goods,  the  deft,  may,  at  common  law,  prove  as  a  defence 
that  there  is  a  custom  of  the  trade  that  the  amount  of  damage  done  to  goods 
dyed  may  be  deducted  from  the  price  of  the  dyeing  (Bamford  v.  Harris,  1 
Stark.  343).  So,  if  it  be  agreed  between  a  master  and  servant  that  the 

(a)  3  U.  S.  Dig.  p.  417 ;  2  Supp.  U.  S.  Dig.  p.  757;  1  Ann.  Dig.  p.  439  ;  2  Id.  p.  329 ;  3 
Id.  p.  396. 
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latter  shall  pay  out  of  his  wages  for  all  goods  lost  by  his  negligence,  the 
value  of  goods  thus  lost  may,  in  an  action  for  wages,  be  deducted  therefrom 
by  virtue  of  the  agreement  (Le  Loir  v.  Bristow,  4  Camp.  134 ;  Cleweth  v. 
Pickford,  7  M.  &  W.  320).  It  has  been  held  that  negligence  in  the  conduct 
of  a  cause  cannot  be  set  up  as  a  defence  to  an  action  on  an  attorney's  bill, 
at  least  unless  it  was  such  negligence  as  to  deprive  the  deft,  of  all  possible 
benefit  from  the  cause  (Temple  v.  M'Lachlin,  2  N.  R.  136;  Allison  v. 

Rayner,  7  B.  &  C.  443 ;  Montriou  v.  Jefferys,  1  M.  &  R.  317  ; 
[  *860  ]  *Dene\v  v.  Daverell,  3  Camp.  451  ;  Kannen  v.  M'Mullen,  Pea. 

59;  see  Bracey  v.  Carter,  12  Ad.  &  E.  373).  If  a  consignee  of 
goods  accept  any  benefit  from  the  carriage,  he  cannot  defend  himself  fror 
the  payment  of  freight  on  the  ground  that  the  goods  have  been  damaged  by 
the  master  in  carrying  them,  although  the  damage  exceed  the  amount  of  the 
freight  (Shields  v.  Davis,  6  Taunt.  65).  Where  a  person  is  employed  to 
do  certain  work  for  a  certain  sum,  and  part  of  the  work  is  afterwards  done 
by  the  employers,  the  amount  of  the  latter  work  is  matter  of  deduction,  and 
not  of  set-off  (Turner  v.  Diaper,  2  Man.  &  G.  241);  and,  although  there 
can  be  no  set-off  in  replevin,  even  in  the  instance  of  an  avowry  for  rent, 
yet,  as  the  landlord's  just  claim  is  only  to  the  balance  of  rent  issuing  from 
the  premises  after  his  ground-rent  and  land-tax  imposed  upon  him  in  respect 
of  the  premises,  or  any  annuity  he  may  have  charged  thereon,  are  satisfied, 
the  tenant  has  a  common-law  right  to  plead  in  bar,  that  he  has  satisfied  such 
prior  claims  for  the  landlord  (Tapsford  v.  Fletcher,  4  T.  R.  511 ;  Taylor  v. 
Zamira,  6  Taunt.  624;  Andrew  v.  Hancock,  1  B.  &  B.  37;  Spragg  v. 
Hammond,  2  B.  &  B.  59;  Laycock  v.  Taffnell,  1  Chit.  Rep.  531  a-,  Al- 
chorne  v.  Gomme,  2  Bing.  54 ;  Pope  v.  Biggs,  9  B.  &  C.  245;  see  Denbey 
Moore,  1  B.  &  A.  123;  Stubbs  v.  Parsons,  3B.  &  A.  516;  Smith  v.  Alsop, 
M'Cle.  622 ;  Bramston  v.  Robins,  4  Bing.  Ill ;  ante,  p.  784).  If  a  prin- 
cipal permit  his  factor  to  assume  the  apparent  ownership  of  goods  and  to  sell 
them,  in  his  the  factor's  own  name,  the  vendee  who  bought  them  in  igno- 
rance that  the  factor  acted  merely  as  an  agent,  may,  to  an  action  by  the 
principal  for  the  price,  set  off  a  debt  due  to  him  from  the  agent,  and  this 
defence  may  be  given  in  evidence  under  the  general  issue,  or  specially 
pleaded  in  bar  (George  v.  Claggett,  7  T.  R.  369;  Morris  v.  Cleasby,  1  M. 
&  S.  576 ;  Coppin  v.  Craig,  2  Marsh.  501 ;  Westwood  v.  Bell,  Holt,  N.  P. 
124,  n.;  Baring  v.  Corrie,  2  B.  &  A.  137 ;  Carr  v.  Hinchcliffe,  4  B.  &  C. 
547  ;  see  Hayselden  v.  Staff,  5  Ad.  &  E.  158 ;  ante,  p.  685).  Where  deft, 
pleads  a  set-off  for  money  received  to  a  count  on  an  attorney's  bill,  it  seems 
he  cannot  deduct  advances  made  to  the  attorney  on  account  of  the  expenses 
(Lewis  v.  Samuel,  8  Q.  B.  685). 

But  before  the  statutes  of  set-off  where  there  were  cross-demands  uncon- 
nected with  each  other  a  deft,  could  not  in  a  court  of  law  defeat  the  action 
by  establishing  that  the  pit.  was  indebted  to  him,  even  in  a  larger  sum  than 
that  sought  to  be  recovered,  and  relief  could  only  be  obtained  in  a  court  of 
equity  (Collins  v.  Collins,  2  Burr.  820;  Baskerville  v.  Brown,  ib.  1230; 
Green  v.  Farmer,  4  Burr.  2230).  To  remedy  this  the  statutes  of  set-off 
were  passed;  2  Geo.  II.  c.  22,  s.  13,  enacts  that  where  there  are  mutual 
debts  between  the  pit.  and  deft.,  or  if  either  party  sue  or  be  sued  as  executor 
or  administrator,  where  there  are  mutual  debts  between  the  testator  or  intes- 
tate and  either  party,  one  debt  may  be  set  against  the  other,  and  such 
matter  may  be  given  in  evidence  under  the  general  issue,  or  pleaded  in  bar 
as  the  nature  of  the  case  shall  require,  so  as  at  the  time  of  his  pleading  the 
general  issue,  where  any  such  debt  of  the  pit.,  his  testator  or  intestate,  is 
intended  to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the  particular 
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sum  or  debt  so  intended  to  be  insisted  on,  and  upon  wbat  account  it  became 
due,  or  otherwise  such  matter  shall  not  be  allowed  in  evidence  upon  such 
general  issue.  This  clause  has  been  made  perpetual  by  8  Geo.  II.  c.  24,  s.  4, 
and  it  having  been  doubted  whether  mutual  debts  of  a  different  nature  could 
be  set  against  each  other,  it  was  by  sect.  5  further  declared  that  by  virtue  of 
the  said  clause  mutual  debts  may  be  set  against  each  other,  either  by  being 
pleaded  in  bar,  or  given  in  evidence  under  the  general  issue,  in  the  manner 
therein  mentioned,  Notwithstanding  that  such  debts  are  deemed  in 
law  to  be  of  a  different  nature,  unless  in  cases  where  either  of  the  [*861  ] 
said  debts  shall  accrue  by  reason  of  a  penalty  contained  in  any 
bond  or  specialty,  and  in  all  cases  where  either  the  debts  for  which  the 
action  hath  been  or  shall  be  brought,  or  the  debt  intended  to  be  set  against 
the  same  hath  accrued  or  shall  accrue  by  reason  of  any  such  penalty,  the 
debt  intended  to  be  set  off  shall  be  pleaded  in  bar,  in  which  plea  shall  be 
shown  how  much  is  truly  and  justly  due  on  either  side;  and  in  case  the  pit. 
shall  recover  in  any  such  action  or  suit,  judgment  shall  be  entered  for  no 
more  than  shall  appear  to  be  truly  and  justly  due  to  the  pit.  after  one  debt 
being  set  against  the  other,  as  aforesaid. 

These  statutes  are  not  imperative.  The  deft,  is  not  compelled  therefore 
to  avail  himself  of  his  set-off;  he  may  pay  the  whole  debt  and  bring  a  cross- 
action  for  the  money  due  to  him  from  the  pit.  (Brown  v.  Pigeon,  2  Camp. 
595;  Brisbane  v.  Dacres,  5  Taunt.  148).  But  the  pit.  may  prevent  such 
cross-action  by  allowing  the  set-off  and  having  it  indorsed  on  the  posted  (see 
Laing  v.  Chatham,  1  Camp.  252 ;  Chapman  v.  Dunning,  1  Chit.  Rep.  178). 
Where  he  is  not  prepared  at  the  time  the  pit.  sues  to  prove  his  cross-demand, 
it  is  most  advisable  not  to  plead  or  give  notice  of  set-off,  for  in  case  he  should 
go  into  evidence  on  the  trial  in  support  of  his  cross-demand,  and  fail  in  the 
attempt,  he  cannot  afterwards  proceed  in  a  cross-action  for  the  amount  (1 
Ch.  PI.  597).  But  if  the  evidence  of  the  debt  claimed  to  be  due  from  the 
pit.  to  the  deft,  be  doubtful,  the  fact  of  the  deft.'s  having  omitted  to  set  it  off 
when  he  had  an  opportunity  might  induce  the  jury  to  find  against  the  de- 
mand (Ch.  Contr.  843);  and  a  party  cannot  bring  an  action  for  money  to 
which  he  has  succeeded  in  setting  off  in  a  former  action  against  him,  although, 
if  the  set-off  were  more  than  sufficient  to  cover  the  plt.'s  demand  in  the  former 
action,  the  deft,  therein  may  maintain  an  action  for  the  surplus  (Hennell  v. 
Fairlam,  3  Esp.  104).  See*Eastmore  v.  Laws  (7  Dowl.  431),  in  which  deft, 
pleaded  to  an  action  of  debt,  alleging  that  in  a  former  action  brought  by  the 
deft,  against  the  pit.  the  latter  had  pleaded  a  set-off,  in  respect  of  the  same 
money  now  sought  to  be  recovered,  but  the  jury  had  found  for  the  pit. ;  on 
which  judgment  was  given,  and  the  court  held  it  a  good  plea  of  estoppel,  and 
that  the  pit.  could  not  reply  that  he  was  not  prepared  to  support  his  plea  of 
set-off  at  the  former  trial. 

An  agent  employed  to  recover  a  sum  of  money  is  entitled  to  retain  a  just 
allowance  for  his  labour  and  service  therein,  and  as  such  allowance  is  not 
in  the  nature  of  a  cross-demand  or  mutual  debt,  he  may  give  it  in  evidence 
under  the  general  issue,  in  an  action  for  money  had  and  received  (Dale  v. 
Sollett,  4  Burr.  2133).  And  where  the  pit.  sues  in  indebitatus  assumpsit 
for  an  alleged  balance  in  the  agent's  hands,  this  still  appears  to  be  law,  not- 
withstanding the  new  rules  (Rose.  Ev.  330). 

A  pit.  who  arrests  for  the  whole  of  his  side  of  an  account,  without  giving 
credit  for  an  acknowledged  or  clear  debt  due  to  the  deft.,  may  be  treated  as 
having  acted  maliciously  and  without  probable  cause  (see  Austin  v.  Debnam, 
3  B.  &  C.  139). 

To  an  action  for  work  and  labour,  and  money  paid,  brought  against  the 
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Metropolitan  Sewage  Manure  Company,  the  deft,  pleaded,  as  to  1007.,  pnr- 
eel,  &c.,  a  set-off,  stating  that  the  pit.  wns  and  still  is  the  holder  of  100 
shares  in  the  said  company,  and  was  and  still  is  indebted  to  the  defts.  in 
100/.,  in  respect  of  a  call  of  a  certain  sum  of  money,  to  wif,  \l.  upon  each 
of  the  said  shares  theretofore,  and  whilst  the  pit.  was  holder  of  th- 
shares  as  aforesaid,  to  wit,  on,  &c.,  duly  made  by  the  defts.,  which  said  sum 
of  money  is  still  due,  and  equals  the  said  sum,  parcel,  &c.  Semble,  that 
the  plea  was  bad,  in  not  averring,  pursuant  to  the  8  Viet.  c.  16,  s.  26  (the 
Companies  Clauses  Consolidation  Act),  that  an  action  had  accrued  to  the 
company  by  virtue  of  this  and  the  special  act  (Moore  v.  Metropolitan  Sewaj 
Manure  Company,  18  Law  J.  164,  Exch. 

The  pit.  sold  for  the  deft,  a  horse,  and  received  the  price.  The  purchaser 
afterwards  rescinded  the  contract,  on  the  ground  of  fraud,  and  was  repaid 
the  purchase-money.  In  an  action  by  the  pit.  for  the  keep  of  the  horse : 
held,  that  the  deft,  could  not  set-off  the  price  as  money  received  for  his  use, 
it  having  ceased  to  be  so  when  the  contract  was  defeated  by  the  purchaser, 
although  the  deft,  was  ignorant  of  the  fraud  (Murray  v.  Mann,  2  Ex.  538). 

One  B.,  to  whom  a  mortgage  had  been  transferred,  commenced  actions 
of  ejectment  and  other  proceedings,  to  enforce  payment.  Pit.  acted  as  his 
attorney,  and  proceedings  were  stayed  on  condition,  among  others,  that  deft, 
(who  was  not  a  party  on  the  record  in  the  ejectment)  should  pay  the  now 
pit.  his  bill  of  costs  delivered  to  B.  Deft,  paid  pit.  the  bill,  but  afterwards 
(and  before  stat.  6  &  7  Viet.  c.  73)  obtained  a  judge's  order  for  taxation  of 
this  latter  bill,  with  a  direction  that  any  sum  overpaid  should  be  refunded. 
Pit. 'gave  no  consent  to  the  order,  but  he  attended  the  taxation  and  made  a 
new  claim,  which  was  allowed,  and  he  was  ordered  by  the  allocatur  to 
refund  10/.  as  overpaid :  held,  that  in  the  action  by  pit.  against  deft,  on  his 
bill  of  costs,  that  IQl.  could  not  be  set  off  as  money  had  and  received  to 
deft.'s  use ;  a  judge's  order,  without  consent,  being  no  ground  for  claim  in 
the  nature  of  an  action  of  contract  (Phillips  v.  Broadley,  9  Q.  B.  744). 

A  deft,  cannot  set  off,  by  plea  to  the  further  maintenance  of  the  action,  a 
debt  which  accrued  after  action  brought,  and  before  plea  pleaded  (Richards 
v.  Jones  or  James,  2  Exch.  471 ;  6  Dowl.  and  L.  52). 

To  make  a  set-off,  the  debt  sought  to  be  set  off  must  continue  due  down 
to  the  time  of  trial  (Eaton  v.  Littledale,  18  Law  J.,  Exch.  369). 

Pleadings  as  to.]  R.  G.  H.  T.  4  Will.  IV.,  Assumpsit,  3,  Debt,  3,  require 
that  the  defence  of  set-off  and  mutual  credit  shall  be  specially  pleaded,  and 
a  notice  of  set  off  is  no  longer  available  (Graham  v.  Partridge,  1  M.  &  W. 
395),  whether  noticed  in  the  particulars  of  demand  or  not  (Townsend  v. 

Jackson,  13  M.  &  W.  374).  The  plea  must  aver  that  the  pit., 
[  *862  ]  before  and  at  the  time  of  the  commencement  *of  this  suit,  was  and 

still  is  indebted  to  the  deft,  in  the  amount  claimed  by  him  at  the 
time  of  the  declaration,  or  plea  pleaded  would  be  bad  (Evans  v.  Prosser,  3 
T.  R.  186;  Eland  v.  Carr,  1  East,  378;  Braithwaite  v.  Colman,  4  Nev.  & 
M.  654;  Patch  v.  Cowlan,  7  Dowl.  426).  It  must  appear  that  the  demand 
is  still  owing  (Denby  v.  Powell,  3  M.  &  W.  442).  The  plea  should  not  only 
contain  all  the  requisites  essential  to  other  pleas  in  bar,  but  must  of  course 
show  that  the  debt  is  of  a  nature  which  entitles  the  deft,  to  set  off  against  the 
plt.'s  claim,  and  must  describe  the  debt  intended  to  be  set  off  with  the  same 
certainty  as  in  a  declaration  for  the. like  demand  (1  Ch.  PI.  601).  Where 
the  demand  would  have  been  recoverable  under  the  common  money  counts 
in  a  declaration,  the  amount  may  be  set-off  under  a  similar  description  of 
the  debt,  however  particular  the  circumstances  may  have  been  (lb.).  It  so 
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resembles  a  declaration,  that  two  parts  of  a  plea  of  set-off,  stating  distinct 
debts,  are  considered  as  two  counts  in  a  declaration,  and  if  one  part  be  good, 
a  demurrer  for  mispleading  in  the  other  part,  must  be  confined  to  the  defec- 
tive statement,  and  a  general  demurrer  to  the  whole  is  not  sustainable  (Dows- 
land  v.  Thompson,  2  Bl.  R.  910).     So,  an  imperfect  statement  of  one  debt 
intended  to  be  set  off,  will  not  prejudice  a  sufficient  allegation  of  another 
ground  of  set  off  (1  Ch.  PI.  602).   The  plea  may  be  applied  to  a  part  of  the 
plt.'s  demand,  and  where  the  declaration  contains  several  counts  the  deft, 
may  plead  a  set-off  as  to  "£ — ,  parcel  of  the  moneys  in  the  declaration 
mentioned,"  without  specifying  of  what  particular  amount,  mentioned  in  the 
several  counts,  such  sum  is  part  (Noel  v.  Davis,  4  M.  &  W.  136).     But  if 
there  be  no  doubt  as  to  the  amount  which  the  deft,  will  be  able  to  prove,  it 
is  better  to  plead  the  set-off  to  that  sum  only,  for  then  the  deft,  will  be  en- 
titled to  a  verdict  on  that  issue,  and  therefore  to  the  costs  of  that  plea  (Barnes 
v.  Butcher,  9  C.  &  P.  725),  whatever  be  the  event  of  the  cause ;  whereas, 
if  it  be  pleaded  to  the  whole  declaration,  the  deft,  (though  he  prove  part  of 
the  set-off)  will  only  be  entitled  to  the  costs  of  that  issue  when  he  is  entitled 
to  the  general  costs  of  the  cause ;  for  the  material  part  of  the  plea,  if  the 
set-off,  admitting  as  it  does  something  to  be  due  on  each  count  to  which  it  is 
pleaded,  is,  whether  the  deft.'s  whole  claim  on  the  record,  taking  into  account 
all  the  other  pleas,  equals  or  not  the  whole  claim  of  the  pit.  (Moore  v.  Butlin, 
7  Ad.  &E.  595;  Tuck  v.  Tuck,  5  M.  &  W.  109;  Kilner  v.  Bailey,  ib.  384  ; 
1  Ch.  PI.  by  Pearson,  390).     The  same  rule  holds  as  to  payment  (Ib.). 
Where,  however,  the  plea  is  pleaded  to  the  whole  declaration,  and  the  deft. 
proves  part,  that  part  will,  in  any  case,  be  allowed  him  in  reduction  of  dam- 
ages (Cousins  v.  Paddon,  2  C.  M.  &  R.  547 ;.  Barnes  v.  Butcher,  9  C.  &  P. 
725;  Rodgers  v.  Maw,  15  M.  &  W.  444).     In  an  action  for  money  had 
and  received,  and  on  an  account  stated  to  amount  of  19/.  105.,  the  particu- 
lars claimed  61.  10s.  for  money  lent,  deft,  pleaded  a  set-off  to  an  amount 
of  50/.,  but  proved  only  61.  10s.:  held,  that  he  was  not  entitled  to  a  ver- 
dict (Roche  v.  Champion,  1  Exch.  10).     Where  there  are  several  pleas, 
each  to  a  different  part  of  the  declaration,  the  pit.  will  obtain  a  verdict  for 
the  difference,  if  the  proof  under  each  plea  do  not  come  up  to  that  to  which 
it  is  pleaded,  even  though  there  be  such  an  excess  of  proof  on  some  of  the 
pleas  as  to  show  that  the  plt.'s  claim  is  in  reality  discharged,  for  such  excess 
cannot  be  taken  to  help  the  deficiency  of  the  others  (Green  v.  Marsh,  5  Dowl. 
P.  C.  675 ;  Newall  v.  Holt,  6  M.  &  W.  662).      Where,  therefore,  there  be 
several  pleas  not  overlopping  each  other,  it  will  generally  be  safer  to  plead 
also  the  general  issue  to  the  whole  declaration,  as  in  Cousins  v.  Paddon  (1  Ch. 
PI.  by  Pearson,  390,  n.  (u)  ).     It  should  be  pleaded  only  to  so  much  of  the 
*plt.'s  demand  as  the  deft.'s  set-off  will  cover  (1  Ch.  Contr.  855). 
If  there  are  special  counts  in  the  declaration  for  unliquidated  dam-  [  *863  ] 
ages,  the  plea  should  be  restricted  in  its  commencement  so  as  not 
to  apply  to  those  counts.     It  seems  that  two  pleas  of  set-off  may  be  pleaded 
to  two  several  counts  of  a  declaration;  or,  if  demurrable,  that  it  must  be  on 
the  ground  of  misjoinder  (Gibson  v.  Bell,  1  Bing.  N.  C.  746).     The  plea  is 
specially  demurrable  if  the  sum  to  which  the  plea  is  pleaded  do  not  cover  the 
amount  to  which  the  plea  is  pleaded  (Mee  v.  Tomlinson,  4  Ad.  &  E.  262)  ; 
but  the  error  would  be  cured  by  a  general  demurrer  (Cook  v.  Dixon,  1  Selw. 
N.  P.  156).     Where  the  plea  is,  that  the  deft,  was  indebted  to  the  pit.  on  a 
judgment,  it  should  be  set  out  as  in  the  form  of  declaration  in  debt  on  judg- 
ment (see  form  in  Amos  v.  Cuthbert,  3  Man.  &  G.  1  ;  see  "PAYMENT"); 
or,  on  a  i>ond  (Dobson  v.  Lockhart,  5  T.  R.  133);  where  the  sum  due  by 
penalty  should  be  shown  (Symmons  v.  Knox,  6  T.  R.  460;  1  Ch.  PI.  by 
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Pearson,  390,  n.  (?/),  sec  "BOND").  Where  the  set-off  is  upon  a  bond,  it 
must  be  specially  pleaded  in  bar,  and  the  plea  must  aver  how  much  is  due 
thereon  for  principal  and  interest  (Ch.  Contr.  857).  The  word  "  equals"  is 
more  correct  than  "  exceeds"  (Fairthorne  v.  Donald,  13  M.  &  W.  4:24).  A 
plea  of  set-off  of  a  certain  sum,  against  a  larger  sum  claimed  in  the  declara- 
tion, which  sum  offered  to  be  set-off,  the  deft,  alleges  to  be  equal  to  the  dam- 
ages sustained  by  the  pits.,  by  reason  of  their  non-performance  of  the  pro- 
mises mentioned  in  the  declaration,  was  held  bad  on  special  demurrer  (Moe 
v.  Tomlinson,  4  Ad.  &  E.  262).  A  set-off  must  be  pleaded  according  to  the 
form  of  the  statute  (Carr  v.  Hinchcliffe,  4  B.  &  C.  547).  If  it  exist  by  spe- 
cial agreement  between  the  parties,  the  proper  plea  is  the  general  issu-j  (see 
ante,  p.  859,  per  Lord  Abinger,  in  Cleworth  v.  Pickford,  7  M.  &  W.  320). 
But  this  seems  to  depend  on  the  dates  at  which  the  debts  respectively  accrued 
(Ch.  PI.  by  Pearson,  391).  But  see  France  v.  White,  where  Tindal,  C.  J., 
held,  that  if  it  has  been  arranged  between  the  pit.  and  deft.,  by  special  agree- 
ment, that  a  demand,  not  otherwise  the  subject  of  a  set-off,  shall  be  so  in 
their  particular  case,  such  agreement  must  be  specially  pleaded,  and  the 
ordinary  plea  of  set-off  will  not  suffice.  It  is  a  good  plea  to  an  action  by 
two  pits.,  that  one  of  them  was  a  dormant  partner,  and  that  the  deft,  had  a 
set-off  against  the  other;  but  it  must  appear  distinctly  that  the  secret  partner 
concurred  in  something  which  induced  the  deft,  to  suppose  he  was  dealing 
with  the  other  only  (Godon  v.  Ellis,  2  C.  B.  821 ;  see  "  PARTNERS.") 

So,  a  deft,  may,  to  an  action  for  goods  sold,  plead  that  he  bought  them  of 
the  plt.'s  factor,  as  the  apparent  principal,  and  that  he  has  a  set-off  against 
him  (Ch.  Contr.  855,223;  and  see  Carry.  Hinchliffe,  4  B.  &  C.  547; 
Warner  v.  M'Kay,  1  M.  &  W.  591).  See  form  of  a  plea  to  an  action  for 
goods  sold,  that  the  deft-bought  them  of  plt.'s  factor,  as  the  apparent  prin- 
cipal, and  has  a  set-off  against  him  (see  Carr  v.  Hinchliffe,  4  B.  &  C.  547 ; 
Purchell  v.  Salter,  1  Q.  B.  197 ;  Warren  v.  M'Kay,  1  M.  &  W.  591  ;  5  & 
6  Viet.  c.  39 ;  see  Learoyd  v.  Robinson,  12  M.  &  W.  745;  Bonzi  v.  Stewart, 
4  Man.  &  G.  295). 

The  plea  should  be  signed  by  counsel.  It  does  not  require  a  summons  to 
plead  several  matters,  if  pleaded  with  non  assumpsit,  or  certain  other  pleas 
(see  "  PLEAS  IN  BAR"). 

A  debt  due  from  the  executor's  testator  cannot  be  set  off  against  a 
debt  which  accrued  to  the  pit.  as  executor,  after  the  death ;  care  must 
therefore  be  taken  to  restrict  this  plea  to  a  count  charging  a  debt  to  the  de- 
ceased (see  Hutchinson  v.  Sturges,  Willes,  263;  Shipman  v.  Thomp- 
son, ib.  103;  Underwood  v.  Robertson,  4  Camp.  342;  Rogerson  v.  Lad- 
brooke,  1  Bing.  93 ;  Henslow  v.  Robertson,  6  Taunt.  448;  *Scho- 
[  *864  ]  field  v.  Corbett,  6  Nev.  &  M.  527).  Nor  can  a  deft,  sued  as  execu- 
tor, set  off  a  debt  due  to  him  personally  from  the  pit.  (Hutchinson 
v.  Sturges,  supra  ;  Blakesley  v.  Smallvvood,  8  Q.  B.  538 ;  Law  J.,  N.  S., 
Q.  B.  185).  But  he  may  set  off  a  debt  due  from  the  deceased  against  an 
account  stated  against  him  as  executor  (Ib.).  A  person  sued  for  his  own 
debt  cannot  set  off  a  debt  due  to  him  as  executor  (Ib. ;  see  post). 

With  reference  to  the  particulars  of  set-off,  see  2  Ch.  Arch.  Pr.  8th  ed. ; 
ante,  "  PARTICULARS." 

A  set-off  cannot  properly  be  credited  in  the  particulars  of  demand  like  a 
payment.  As  the  deft,  is  not  obliged  to  avail  himself  of  such  defence  (Kilner 
v.  Bayley,  5  M.  &  W.  305) ;  and  therefore,  where  it  is  pleaded,  by  way  of 
declaration  to  part  of  the  plt.'s  claim,  it  will  not  be  construed  as  pleaded  to 
the  balance  shown  in  the  particulars  (Townson  v.  Jackson,  13  M.  &  W. 
374).  In  an  action  by  the  assignee  of  an  insolvent  debtor  for  godd  sold  and 
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delivered  by  the  insolvent,  the  deft,  relied  on  a  set-off,  and,  in  the  notice 
delivered  by  him,  he  set  out  a  composition-deed  of  assignment  by  a  former 
creditor  of  the  deft,  to  the  insolvent,  in  which  there  was  a  covenant  by  the 
latter  guaranteeing  to  the  deft,  the  payment  of  a  dividend  agreed  to  be  paid 
on  that  occasion ;  and  the  notice  also  staled,  as  other  grounds  of  set-off, 
money  had  and  received,  and  on  an  account  stated,  but,  in  the  particular  of 
the  set-off,  the  deft,  stated  the  subject-matter  to  be  a  sum  of  34/.,  "  the 
amount  of  the  two  several  dividends  of  five  shillings  in  the  pound  upon  a 
debt  of  68/.  due  from  Simon  Pain  to  the  deft.,  which  said  dividends  are 
directed  to  be  paid  by  the  said  T.  L.  Pain,  as  in  the  said  notice  of  set-off 
particularly  mentioned :"  held,  that  the  particulars  of  such  set-off  confined 
the  deft,  to  proof  of  the  demand  under  the  covenant  in  the  deed  of  assign- 
ment, as  the  sole  ground  of  his  defence,  and  precluded  him  from  giving  evi- 
dence of  satisfaction  of  the  demand  of  Pain,  either  for  money  had  and  re- 
ceived, or  on  an  account  stated  according  to  the  terms  of  the  notice  of  set- 
off,  or  by  any  other  means  (Andrews  v.  Bond,  8  Pri.  213,  538).  In  his 
particulars  of  set-off,  the  deft,  claimed  cash,  being  the  amount  of  the  plt.'s 
dishonoured  acceptance  and  charges,  211.  6s.,  dated  August,  1840;  he  gave 
evidence  of  a  bill  of  exchange  for  19/.,  on  which  an  action  had  been  com- 
menced, dated  June  23rd,  1840,  and  payable  two  months  after  date,  indorsed 
to  him  by  the  pit. :  held,  that  there  was  no  variance  by  which  the  pit.  could 
have  been  misled  (Parsons  v.  Wilson,  4  Sco.  N.  R.  1).  -The  deft,  cannot 
make,  at  the  trial  of  a  cause,  any  objection  to  the  particulars,  which,  if  made 
earlier,  the  pit.  or  the  court  might  have  rectified  (Lovelock  v.  Cheveley, 
Holt,  N.  P.  552).  It  is  no  objection  to  the  use  of  the  particulars  that  they 
are  headed  in  a  different  court  to  that  in  which  the  action  was  brought,  if 
they  have  not  been  delivered  pursuant  to  a  judge's  order  (Lewis  v.  Hilton, 

5  Dowl.  P.  C.  267).     A  deft.,  who  has  not  complied  with  a  judge's  order,  to 
deliver  particulars  of  set-off,  with  dates,  will  not  be  allowed  to  give  any  evi- 
dence of  his  set-off  (Swain  v.  Roberts,  1  Moo.  &  R.  452;  Young  v.  Geiger, 

6  C.  B.  553 ;  Ibbett  v.  Leaver,  16  M.  &  W.  770 ;  but  see  Payne  v.  Davies, 
9  Jur.  734).     It  is  not  a  compliance  with  the  order  to  give  the  dates  from 
January,  1828,  to  January,  1834  (Swain  v.  Roberts,  supra).     By  a  judge's 
order,  the  deft,  was  required,  within  a  limited  time,  to  deliver  particulars  of 
set-off,  and  in  default  deft,  was  to  be  precluded  from  giving  evidence  in  sup- 
port of  his  set-off;  at  the  trial  the  deft,  neglected  to  comply  with  the  terms 
of  the  order,  and  the  cause  was  afterwards  referred,  by  order  of  nisi  prius  ; 
and  after  the  arbitrators  had  proceeded  with  the  reference,  a  judge,  during 
the  assizes,  made  an  order  for  the  *delivery  of  the  set-off:  held, 

that  he  had  no  authority  to  do  so,  the  cause  being  out  of  court  [  *865  ] 
(Ashworth  v.  Heathcote,  6  Bing.  596). 

It  is  a  rule,  that  one  plea  cannot  be  used  as  evidence  b^  the  pit.  to  prove 
a  fact  denied  in  another,  and  therefore  the  particulars  of  the  set-off  cannot 
be  called  in  aid  by  the  pit.  to  support  his  debt,  the  same  being  denied  by  the 
general  issue  (Harrington  v.  M'Morris,  5  Taunt.  282  ;  Miller  v.  Johnson,  2 
Esp.  602 ;  Stracey  v.  Blake,  1  M.  &  W.  172). 

A.  ordered  of  B.  two  suits  of  livery  a  year  for  her  coachman ;  B.  had, 
on  a  previous  bill  delivered,  been  paid  for  a  livery  suit  which  he  had  fur- 
nished and  immediately  took  back  from  the  coachman :  held,  that  A.  was 
entitled  to  be  allowed  the  amount  paid  for  this  suit  on  a  plea  of  set-off 
for  money  had  and  received,  pleaded  in  ap  action  for  the  amount  of  a 
subsequent  account  for  clothes  (Hunter  v.  Berkeley  (Countess),  7  C.  &  P. 
413). 

A.  shipped  goods  on  board  a  ship  of  B.,  on  a  voyage  to  India,  and  became 
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a  passenger  in  the  same  ship,  which  was  wrecked  nenr  the  Cape  of  Good 
Hope ;  the  goods  were  spoiled,  and  A.  returned  to  England.  A.,  before 
leaving  England,  gave  B.  a  receipt  for  250/.,  as  money  advanced,  including 
951.  as  passage-money  paid  by  B.  to  the  captain,  and  10/.  for  freight  of  the 
goods,  and  B.  afterwards  received  the  amount  of  the  insurance.  A.  sued  B. 
for  money  had  and  received  for  the  insurance  money.  Held,  that  B.  was 
entitled  to  set  off  the  95/.,  unless  it  was  shown  that  the  money  belonged  to 
the  shipowners,  and  that  B.  could  not  set  off  the  10/.  for  freight,  as  the  ship 
did  not  complete  her  voyage  to  India,  nor  was  B.  entitled  to  set  off  a  charge 
for  commission,  either  on  2501.  or  on  the  account  of  the  insurance  received 
by  him :  held  also,  that  A.  could  not  set  off  any  sum  which  he  had  paid  to 
the  order  of  A.,  if  it  was  not  actually  paid  before  the  bringing  of  the  action, 
and  that  if  he  had  only  made  himself  liable  to  pay  it,  that  would  not  entitle 
him  to  set  it  off  (Leman  v.  Gordon,  8  C.  &  P.  392). 

To  a  declaration  in  assumpsit,  the  deft,  pleaded  a  set-off  for  the  arrears 
of  rent  alleged  to  be  due  by  the  pit.  as  assignee  of  certain  premises  alleged 
to  have  been  demised  for  a  term  of  years  by  indenture,  executed  by  one  R. 
H.  to  J.  C.  The  plea  alleged  the  rent  to  be  due  to  the  deft,  as  devisee  of 
the  said  reversion,  of  which  the  said  R.  H.  was  so  possessed  *  but  contained 
no  other  allegations  showing  the  existence  of  any  reversion  in  R.  H.,  or  that 
the  deft,  was  assignee  of  the  rent :  held  bad  on  special  demurrer  (Cuming 
v.  Hartnett,  1  Ale.  &  Nap.  (Ir.)  149). 

Pleadings.']  To  debt  for  money  had  and  received,  &c.,  the  deft,  pleaded 
by  way  of  set-off,  that  the  pit.  was  indebted  to  him  in  149/.  14s.  Qd.  upon  a 
judgment  recovered  in  the  Court  of  Exchequer,  which  the  deft,  was  ready  to 
verify  by  the  record,  and  in  43/.  12s.  on  a  promissory  note,  and  in  500Z.  for 
work  and  labour,  money  lent,  &c.  The  pit.  replied,  that  he  was  not  nor  is 
indebted,  by  reason  that,  as  to  149/.  14s.  6c?.,  there  was  not  any  record  of 
the  said  recovery,  and  that  he  was  ready  to  verify  when,  where,  and  in  such 
manner  as  the  Court  should  appoint ;  and  by  reason  that,  as  to  the  residue 
other  than  the  said  sum  of  149/.  14s.  6d.,  the  pit.  was  not  indebted  to  the 
deft. ;  concluding  to  the  country :  SemMe,  that  the  plea  and  replication  were 
both  bad  (Turnbull  v.  Pell,  2  Exch.  793;  18  Law  J.,  Exch.  45). 

A  plea  of  set-off  stated  "  that  the  pit.  before  and  at  the  time  of  the  com- 
mencement of  the  suit  was  and  still  is  indebted.  Replication,  that  the  pit. 
was  not  indebted,  modo  et  forma:  held,  on  special  demurrer,  that  the  alle- 
gation in  the  plea  was  well  traversed,  without  adding  "  nor  is"  (Morrison  v. 
Chadwick,  13  Jur.  638 ;  18  Law  J.  189,  C.  P.). 

A  replication  to  a  plea  of  set-off,  that  since  the  plea  of  set-off,  the  pit.  had 
paid  the  deft,  the  amount  of  the  set-off,  is  good  (Eaton  v.  Littledale,  18  Law 
J.  369,  Exch.).  * 

Payment  cannot  be  given  in  evidence  under  a  replication  of  nunquam  in- 
debitatus,  to  a  plea  of  set-off  (Miller  v.  Atlee,  13  Jur.  431,  Exch.). 

Replication.']  The  pit.  may  reply,  denying  the  set-off,  which  is  most 
usual.  Thus,  "  that  he  the  pit.  was  not,  nor  is  indebted  to  the  deft,  as 
alleged:"  if  he  say  that  he  never  was  indebted,  he  cannot  give  evidence  that 
the  set-off,  or  any  part  of  it,  has  been  paid  (Brown  v.  Daubeny,  4  Dowl.  P. 
C.  565;  Stockbiidge  v.  Sussams,  3  Q.  B.  239);  but  under  the  former  repli- 
cation he  can  (Harvey  v.  Hoffman,  2  Dowl.  N.  S.  688 ;  Jackson  v.  Robin- 
son, 8  Dowl.  P.  C.  622).  The  new  rules  of  pleading  do  not  apply  to  repli- 
cations, it  is  therefore  competent  to  the  pit.  to  reply  in  this  form,  and  he  is 
not  restricted  to  the  plea  of  nunquam  indebitatus  (Brown  v.  Daubeny,  4 
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Dowl.  P.  C>  588).     If  the  words  "  nor  is"  be  omitted,  the  issue  will  be  nar- 
rower (Faithful  v.  Ashley,  9  Dowl.  P.  C.  555).     If  the  set-off  is  on  or  to 
an  action  on  a  bond,  with  a  penalty,  the  pit.  may  traverse  the  amount  due 
from  pit.,  or  traverse  the  deft.'s  set-off  (Holt.  N.  P.  293).     If  he  should 
reply  that  more  was  due  on  the  bond  than  the  sum  named  in  the 
plea,  and  fail  in  proving  that  allegation,  he  *would  be  nonsuited    [  *866  ] 
(Ib.).     The  pit.  might  also  deny  the  bond  by  replying  non  est 
factuyn,  or  may  show  a  discharge  thereof. 

If  the  pit.  rely  upon  the  Statute  of  Limitations  as  a  bar  to  a  plea  of  set- 
off,  he  should  reply  specially  that  the  causes  of  set-off  did  not  accrue  within 
six  years  next  before  the  commencement  of  the  suit  (Chappel  v.  Durston,  1 
Cr.  &  J.  1 ;  Gale  v.  Capern,  1  Ad.  &  E.  103) ;  such  replication  admits  the 
set-off,  but  denies  that  it  accrued  within  six  years  ;  therefore  under  it  pit. 
cannot  show  a  payment  of  any  part  of  the  set-off  (Moore  v.  Wood,  2  M.  & 
R.  407  ;  but  see  Fairthorne  v.  Donald,  13  M.  &  W.  424). 

The  statute  may  be  replied  as  to  part  of  the  debt  set  off,  and  the  pit.  may 
deny  the  remainder  thereof,  adding  an  averment  that  the  part  denied  does 
not  exceed  the  plt.'s  claim,  and  this  denial  ought  to  conclude  to  the  country 
(Blakesley  v.  Smallwood,  8  Q.  B.  538;  but  see  Briscoe  v.  Hill,  10  M.  & 
W.  735).  Under  an  issue  on  the  above  plea  the  deft,  will  have  to  show  a 
debt  due  within  six  years,  equal  to  plt.'s  claim  (Fairthorne  v.  Donald,  13  M. 

6  W.  424) ;  or  a  written  memorandum  taking  an  older  debt  out  of  the 
statute  9  Geo.  IV.  c.  14,  s.  4. 

The  proper  way  of  replying  to  a  plea  of  mutual  credit  is  that  the  said  E. 
F.  was  not  nor  is  indebted  to  the  deft,  in  manner  and  form  as  alleged,  con- 
cluding to  the  country  (see  Alsager  v.  Currie,  11  M.  &  W.  14).  The  repli- 
cation will  be  bad,  if  it  attempt  to  put  in  issue,  both  the  fact  of  mutual  credit 
being  given,  and  also  the  existence  of  debts  of  such  a  nature  as  could  by 
law  be  the  subject  of  mutual  credit  (Hulme  v.  Mugglestone,  3  M.  &  W.). 
The  assignees  cannot  reply  a  fraudulent  delivery  of  goods  for  the  price  of 
which  they  sue  (Russell  v.  Bell,  8  M.  &  VV.  277). 

See  a  replication  to  a  plea  of  set-off  that  the  pit.  was  discharged  from  the 
debts  set  off  under  5  &  6  Viet.  c.  116,  and  7  &  8  Viet.  c.  96"(Ch.  PI.  by 
Pearson,  394).  It  must  be  specially  pleaded,  and  cannot  be  given  in  evi- 
dence under  the  replication  nil  debet  (Ford  v.  Dorneford,  8  Q.  B.  584 ;  see 
Hayler  v.  Sherwood,  2  Nev.  &  M.  401). 

Assumpsit  for  goods  sold  and  delivered;  deft,  pleaded  a  set-off  of  more 
money  due  to  him  from  pit.  Replication,  that  the  goods  were  agreed  to  be 
paid  for  in  ready  money,  held  bad,  being  no  answer  to  the  plea  (Eland  v. 
Karr,  1  East,  375).  The  jury  in  estimating  the  damages  may  take 
into  their  consideration  the  loss  he  sustained  by  non-payment  of  ready 
money  (Ib.). 

De  injurid  is  a  bad  replication  to  a  plea  of  set-off  (Cleworth  v.  Pickford, 

7  M.  &  VV.  314 ;  Salter  v.  Purchell,  1  Q.  B.  209). 

To  an  action  by  payee  against  maker  of  a  promissory  note  for  15^.  9s. 
4t/.  payable  on  demand,  the  deft,  pleaded  as  to  31.  parcel,  &c.,  a^et-off  at 
the  time  of  demand,  and  as  to  121.  9s.  kd.  residue,  &c.,  a  tender  at  the  time 
of  demand  ;  replication  to  the  first  plea  denying  the  set-off  at  the  time  of  the 
commencement  of  the  suit ;  as  to  the  second  plea,  that  before  the  making  of 
the  tender,  the  sum  of  15/.  25.  4o?.,  including  the  said  sum  of  12/.  9s.  4/1. 
was  due  upon  the  note,  which  sum  the  pit.  demanded,  but  the  deft,  refused 
to  pay  the  same,  and  that  no  set-off,  or  other  just  cause  existed  for  the  non- 
payment:  held,  that  the  replication  was  good  (Cotton  v.  Godwin,  7  M.  &  W. 
147).  The  pit.  in  his  replication  may  either  deny  the  bond  by  pleading 
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•non  est  factum,  or  may  specially  show  a  discharge  thereof,  or  he  may  tra- 
verse that  he  owes  so  much  thereon  as  is  stated  in  the  plea,  and  this  traverse 
is  good,  although  the  sum  alleged  to  be  due  he  stated  in  the  plea  under  a 
videlicet  (Symmons  v.  Knox,  3  T.  R.  55 ;  Grimwood  v.  Barrett,  6  T.  R. 
460).     A  verdict  against  a  deft,  on  his  plea  of  set-off  estops  him 
[  *867  ]    from  *hringing  an  action  against  the  pit.  for  the  same  demand, 
&c. ;  a  replication  to  a  plea  of  such  verdict,  that  at  the  former 
trial  the  pit.  was  not  prepared  to  support  his  plea  of  set-off,  is  bad  (East- 
more  v.  Lawes,  5  Bing.  N.  C.  444). 

If  both  the  demands  of  the  pit.  and  deft,  accrued  more  than  six  years 
before  the  time  of  pleading,  and  the  pit.  issued  process  to  prevent  the  Statute 
of  Limitations  affecting  his  demand,  it  will  equally  prevent  the  statute  from 
barring  the  deft.'s  set-off,  although  the  latter  issued  no  process  (Ord  v.  Rus- 
pini,  2  Esp.  569 ;  Cation  v.  Scoulding,  6  T.  R.  189 ;  2  Saund.  127  c,  d). 

If  the  debt  attempted  to  be  set  off  has  been  barred  by  the  Statute  of  Limita- 
tions, the  pit.  may  effectually  reply  that  matter  (Remington  v.  Stevens,  2 
Stra.  1271  ;  B.  N.  P.  180)  ;  indeed,  the  pit.  may  reply  any  other  matter 
which  a  deft,  in  an  action  might  plead.  To  a  plea  of  set-off,  consisting  of 
several  demands  upon  a  judgment,  or  recognizance  of  record  and  simple 
contract,  the  pit.,  in  his  replication,  should  give  several  answers ;  viz.,  as  to 
the  judgment  or  recognizance,  nul  tid  record',  and,  as  to  the  simple  contract 
that  he  was  not  indebted  (Solomons  v.  Lyon,  1  East,  369) ;  or  he  may  reply 
as  to  part,  the  Statute  of  Limitations.  Where  the  deft,  pleaded  a  set-off  on 
a  recognizance  not  of  record,  and  on  a  simple  contract,  it  was  held  the  pit. 
should  have  merely  denied  the  set-off,  and  not  pleaded  nul  liel  record  (1  B. 
&  A.  153). 

In  an  action  by  assignees,  deft,  pleaded  a  set-off  on  a  judgment  against 
the  bankrupt,  the  pit.  replied  that  it  was  on  a  warrant  of  attorney,  not  filed 
within  21  days  (Everett  v.  Wells,  2  Man.  &  G.  269).  The  pit.  replied  to 
a  set-off  on  a  bill  accepted  by  the  bankrupt,  and  indorsed  by  the  drawer  to 
the  deft.,  that  the  causes  of  set-off  were  only  legal,  and  not  both  legal  and 
equitable  debts,  inasmuch  as  the  indorsement  was  a  fraud  between  the  drawer 
and  the  deft,  to  obtain  a  set-off  for  the  former  (Luckington  v.  Coombes,  6 
Bling.  N.  C.  71). 


Precedents  (3  Ch.  PI.  90,  100,  115,  118,  172,  181,  239). 


Evidence. 

The  mode  of  proving  a  set-off  will  be  precisely  the  same  as  if  the  deft, 
had  brought  an  action  for  the  demand.  As  to  what  conduct  pit.  should 
pursue^n  trial,  if  deft,  will  not  set  off,  ante,  p.  76'2. 

The  plea  is  not  divisible ;  if,  therefore,  it  be  pleaded  to  the  whole  demand, 
and  it  is  not  proved  to  be  at  least  equal  to  the  amount  which  the  pit.  proves 
to  be  due,  the  pit.  will  have  a  verdict,  though  the  amount  actually  proved 
will  go  in  reduction  of  damages  (Moore  v.  Butlin,  7  Ad.  &  E.  595;  Cousins 
v.  Paddon,  2  C.  M.  &  R.  547 ;  Barnes  v.  Butcher,  9  C.  &  P.  725  ;  Rodgers 
v.  Maw,  15  M.  &  W.  444;  Rocke  v.  Champion,  1  Ex.  10).  But  if  the  plea 
be  pleaded  with  others,  and  under  those  the  demand  is  reduced  to  the  amount 
covered  by  the  set-off,  the  deft,  will  then  be  entitled  to  a  verdict  on  this  plea 
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(Moore  v.  Butlin,  supra ;  Tuck  v.  Tuck,  5  M.  &  W.  109  ;  see  ante,  p.  862). 
Where  the  pit.  replies  nunquam  indebitatus,  he  is  not  entitled  to  prove  pay- 
ment,  for  on  that  issue  the  deft,  was  only  put  to  prove  that  a  debt  once  exist- 
ed (Browne  v.  Daubeney,  4  Dowl.  P.  C.  585).  But  the  late  rules  of  plead- 
ing not  applying  to  replications,  the  pit.  will  be  enabled,  under  the  common 
replication  to  a  plea  of  set-off,  to  prove  any  defence  to  it  that  would 
have  been  *admissible  before  such  rules  (Jackson  v.  Robinson,  8  [  *868  1 
Dowl.  P.  C.  622). 

Where  the  plea  does  not  cover  the  whole  demand,  but  goes  only  in  reduc- 
tion of  damages,  the  pit.,  when  he  takes  a  verdict  for  the  balance,  should 
apply  to  have  a  special  indorsement  on  the  postea,  in  order  to  protect  him 
from  an  action  for  the  amount  allowed  under  the  set-off  (Jerv.  N.  Rules,  405, 
n.  (a)  ).  Where  the  deft,  pleads  a  set-off,  the  pit.  is  not  obliged  to  prove  the 
whole  of  his  account  in  the  first  instance,  but  may  prove  only  the  balance 
which  he  claims;  and  after  the  deft. has  proved  his  set-off, the  pit.  may  prove 
other  parts  of  his  amount,  to  show  that  a  larger  sum  was  due  (Williams  v. 
Davis,  1  C.  &  M.  464).  But  if  the  deft,  give  no  evidence  of  his  set-off,  the 
pit.  must,  in  assumpsit,  prove  the  amount  of  his  demand,  at  least  if  the  gene- 
ral issue  be  pleaded  (Newall  v.  Holt,  6  M.  &  W.  662),  otherwise  he  will 
only  be  entitled  to  nominal  damages  (Mackintosh  v.  Weller,  1  Moo.  &  R. 
505). 

The  deft,  pleaded  by  was  of  set-off,  a  bond  given  to  him  by  the  pit.,  con- 
ditioned for  payment  of  an  annuity  to  a  third  person,  which  had  been  pre- 
viously granted  by  the  deft.,  a<id  that  a  certain  sum  was  in  arrear :  held, 
that  he  was  not  bound  to  prove  that  he  had  paid  the  money  in  order  to  set  it 
off,  but  that  on  production  of  the  bond  the  pit.  was  bound  to  prove  payment 
(Penny  v.  Foy,  8  B.  &  C.  11). 

If  particulars  of  set-off  be  not  delivered  with  dates,  in  pursuance  of  a 
judge's  order  to  that  effect,  evidence  of  set-off  will  be  excluded  (Swain  v. 
Roberts,  1  Moo.  &  R.  452  ;  see  ante,  p.  522  ;  but  see  Payne  v.  Davis,  9  Jur. 
734).  If  the  deft,  uses  the  particular  of  the  pit.,  in  which  he  has  made  an 
allowance  of  a  set-off,  for  the  purpose  of  proving  his  plea,  the  whole  account, 
as  stated  by  the  pit.,  must  be  submitted  to  the  jury  (Rowland  v.  Blakesley,  1 
Q.  B.  403).  Where  the  particulars  of  set-off  claimed  cash,  being  the  amount 
of  ph.'s  dishonoured  acceptance,  and  it  was,  in  fact,  an  indorsement  by  him, 
the  variance  was  held  immaterial,  the  amount  and  date  being  sufficient  to 
prevent  the  pit.  from  being  misled  (Parsons  v.  Wilson,  3  Man.  &  G.  445). 

If  a  creditor  consent  that  his  debtor  shall  set  off  the  debt  against  a  debt  due 
from  the  creditor  to  another  person,  it  seems  that  the  agreement,  although 
not  in  writing,  is  valid  (Coxen  v.  Chadley,  3  B.  &  C.  596).  B.,  a  creditor 
of  A.,  employed  A.  to  repair  a  carriage,  undertaking  to  pay  ready  money 
for  the  repairs :  held,  that  B.  could  not,  upon  offering  to  set  off  an  adequate 
portion  of  the  debt,  require  the  re-delivery  of  the  carriage  without  payment 
of  the  repairs  (Clarke  v.  Fell,  4  B.  &  Ad.  404). 

Proof  of  the  delivery  and  payment  to  the  pit.  of  a  cheque  on  the  deft.'s 
banker  is  not  sufficient  evidence  of  a  debt,  in  order  to  support  a  set-off,  unless 
it  be  shown  upon  what  consideration  and  under  what  circumstances  the  cheque 
was  given  (Aubert  v.  Walsh,  4  Taunt.  293). 

Where  a  pit.  replies  to  a  plea  of  set-off,  that  he  was  not  nor  is  indebted  to 
the  deft,  in  manner  and  form,  &c.,  he  is  not  at  liberty  to  give  evidence  of  pay- 
ment in  answer  to  the  proof  in  support  of  the  set-off  (Stockbridge  v.  Sussams, 

3  Q.  B.  329  ;  Jackson  v.  Robinson,  8  Dowl.  P.  C.  622  ;  Brown  v.  Daubeney, 

4  Dowl.  P.  C.  585);   but  he  must  reply  a  discharge  under  the  Insolvent 
Debtors  Act  specially  (Ford  v.  Dornford,  8  Q.  B.  583). 
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Whore,  in  an  action  for  use  and  occupation  of  stables,  it  nppcarcd  that 
pit.  and  deft.,  having  formerly  been  engaged  in  runninga  stage-coach  weekly, 
weekly  accounts  were  delivered  by  the  former  to  the  Intter,  by  which  it 

pearcd  that  pit.  received  the  profits   for  the  *purpose  of  dividing 

[  *869  ]  them,  and  which  stated   the  sum  due  to  deft,  for  the  work  done  : 

held,  that  they  were  not  evidence  of  set-oiT,  for  that,  to  become  a 

matter  of  set-off,  the  balance  in  such  partnership  accounts  must  be  final  (Fro- 

rnont  v.  Coupland,  2  Bing.  170). 

"Between  what  Parties  a  Set-off  allowed^  Mutual  debts  can  only  be 
of  against  each  other;  so  that  as  well  the  debt  sought  to  be  recovered 
also  that  to  be  set  off  must  be  due  in  the  same  right  or  character  (Lloyd  v. 
Archbowl,  2  Taunt.  329  ;  Grant  v.  Royal  Exchange  Assurance  Company, 
5  M.  &  S.  439)  ;  the  same  rule  in  equity  (Ch.  Eq.  Ind.  Set-off) ;  therefore, 
a  joint  debt  cannot  be  set  off  against  a  separate  demand,  nor  vice  versa,  un- 
less it  have  been  so  agreed  by  the  parties  (Grant  v.  Royal  Exchange  Assu- 
rance Company,  supra  ;  Pea.  Ad.  Ca.  67  ;  Kinnerley  v.  Hassock,  2  Taunt. 
170;  France  v.  White,  6  Bing.  N.  C.  33;  Gale  v.  Luttrell,  1  Y.  &  J. 
180). 

A  plea  of  set-off  in  an  action  of  assumpsit^  averring  that  the  promises  in 
the  declaration  mentioned  were  made  by  the  deft,  jointly  with  one  L.,  who 
is  still  alive,  and  that  the  pit.  was  and  is  indebted  to  the  deft,  and  L.,  in  a 
large  sum,  out  of  which  said  sum  so  due  and  owing  by  the  pit.  to  the  deft, 
and  the  said  L.,  as  aforesaid,  the  deft  and  tfie  said  L.  offer  to  set  off,  was 
held  good  on  special  demurrer  (Slackwood  v.  Dunn,  12  Law  J.,  N.  S.,  Q. 

B.  3).     F.  and  H.  attorneys,  sued  the  deft,  for  work,  &c. ;  plea,  set-off  for 
money  received  by  F.  before  H.  became  a  partner:  held,  no  answer  to  the 
action,  although  F.  had  after  the  commencement  of  the  partnership  admitted 
the  receipt  of  the  money  (France  v.  White,  6  Bing.  N.  C.  33).     Where  the 
employment  of  the  pits.,  which  was  the  subject  of  the  action,  was  made 
by  the  deft,  alone,  he  cannot  set  off  a  debt  due  from  the  pits,  to  the  firm  of 
which  the  deft,  was  a  member  (Toplis  v.  Grane,  5  Bing.  636). 

A  deft,  cannot  plead  by  way  of  set-off  a  bond  debt  of  the  pit.  assigned  to 
the  deft,  by  a  third  person  to  whom  and  for  whose  use  it  was  originally  giv- 
en, Bayley,  J.,  observing  that  the  court  could  not  notice  any  other  than 
legal  rights  (Wake  v.  Tinckler,  16  East,  36).  And  the  doctrine  that  an  equi- 
table demand  can  be  set  off  at  law  was  impugned  in  Tucker  v.  Tucker. 
4  B.  &  Ad.  745.  There  S.  gave  a  bond  conditioned  for  the  payment  of 
money  ;  the  obligee  made  C.  his  executrix  and  residuary  legatee,  and  died  ; 

C.  proved  the  will,  assented  to  the  bequest,  and  died,  not  having  fully  admi- 
nistered, leaving  E.,  executrix  of  the  executrix  C.  in  trust  for  her  (E.'s)  own 
benefit ;  a  sum  due  on  the  bond  in  the  first  testator's  lifetime  remained  un- 
paid ;  C.,  during  her  lifetime,  in  consideration  of  a  marriage  about  to  take 
place  between    her  and  the  father  of  S.,  gave  a  bond  to  a   trustee  condi- 
tioned for  payment  of  a  sum  of  money  to  the  use  of  S.,  if  C.  should  marry 
and  survive  her  intended  husband  ;  she  did  marry  and  survive  him,  and  the 
money  not  having  been  paid  in  her  lifetime,  the  trustee's  executor  sued  E.,  the 
executrix  of  C.,  upon  that  bond  ;  held  the  claim  of  E.  upon  S.'s  bond  cquld 
not  be  set  off. 

In  an  action  on  a  policy,  effected  by  the  pit.  in  his  own  name,  but  in 
which  others  are  interested  with  him,  the  deft,  cannot  set  off  a  debt  due  to 
him  from  the  pit.  only  (Grant  v.  Royal  Exchange  Assurance  Company,  5 
M.  &  S.  439,  sed  quccre).  But,  in  general,  if  a  firm  be  carried  on  in  the 
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name  from  one  person  only,  a  separate  debt  due  from  that  person  only  may  be 
set  off  to  an  action  at  the  suit  of  all  the  partners  (7  T.  R.  361 ;  Stacey 
Ross  v.  Decey,  2  Esp.  469  ;  see  Lloyd  v.  Archbowle,  2  Taunt.  324  ;  Skin- 
nor  v.  Stocks,  4  B.  &  A.  437  ;  see  Cothay  v.  Fennell,  10  B.  &  C.  671  ;  see 
"  PARTNERS").  But,  in  an  action  by  two  or  more  partners,  the  deft,  cannot 
set  off  a  *debt  due  to  him  from  one  of  the  firm,  even  although  the 
deft.,  at  the  time  the  debt  was  contracted,  did  not  know  that  that  [  *870  ] 
one  was  dealing  with  him  on  his  own  account  only  (Gordon  v. 
Ellis,  2  C.  B.  821).  The  directors  or  trustees  of  a  company  cannot  set  off 
a  debt  due  to  them  as  individuals,  against  a  demand  upen  them  in  their  cor- 
porate capacity,  for  stock,  unless  there  was  an  express  by-law  to  subject  the 
stock  of  each  member  to  a  satisfaction  of  the  debt  which  he  owes  to  the 
company,  in  which  case,  such  by-law  being  reasonable,  the  debt  may  be  sett 
off  (1  Stra.  639).  On  the  other  hand,  a  debt  on  a  joint  and  several  bond 
may  be  set  off  to  an  action  brought  by  one  of  the  obligors  (Smith  v.  Barrow,  2 
T.  R.  327) ;  and,  if  such  bond  be  executed  by  one  only  of  the  obligors,  it 
may  be  set  off  to  an  action  by  him  (Ib.).  A  debt  due  to  the  deft.,  as  survi- 
ving partner,  may  be  set  off  against  a  debt  due  to  him  from  the  pit.  only  (5 
T.  R.  493).  And  a  debt  due  from  the  pit.,  as  surviving  partner,  may  be 
set  against  a  debt  from  the  pit.  to  the  deft.,  in  his  own  right  (6  T.  R.  582). 
Where  A.  and  B.  indorse  a  note  to  B.,  given  them  by  C.,  in  an  action  by  B. 
(who  carries  on  a  trade  separately)  as  indorsee  against  C.,  the  latter  may  set 
off  a  debt  due  from  A.  to  B.  (Pea.  197 ;  12  Ves.  346  ;  15  East,  130). 

If  a  husband  be  sued  on  his  own  debt,  he  cannot  set  off  a  debt  due  to 
him  in  right  of  his  wife  (Paynter  v.  Walker,  B.  N.  P.  179 ;  Cooke  v.  Dix- 
on,  1  Selw.  N.  P.  156) ;  nor  can  a  debt  due  from  the  wife,  dum  sola,  be  set 
off  against  an  action  by  the  husband  alone,  unless  the  husband  has,  by  some 
act,  as  a  new  consideration,  &c.,  made  the  debt  his  own  ;  so  that  the  wife 
should  not  be  a  necessary  party  to  the  action  for  the  recovery  of  the  demand 
(Wood  v.  Akers,  2  Esp.  514 ;  7  T.  R.  348).  If  a  note  be  made  payable  to 
a  married  woman  after  coverture,  her  husband  may  sue  alone  thereon,  and 
a  debt  due  from  the  wife  before  marriage  cannot  be  set  off  against  this  claim 
(Burrows  v.  Moss,  10  B.  &  C.  558). 

There  cannot  be  a  set-off  where  either  of  the  debts  is  a  debt  in  autre 
droit.  To  a  declaration  in  a  covenant  by  husband  and  wife  as  administratrix, 
a  set-off  of  money  due  to  the  intestate  cannot  be  supported  (Warn  v.  Bick- 
ford,  7  Pri.  550 ;  Gale  v.  Luttrell,  1  Y.  &  J.  180). 

A  deft.,  sued  as  executor  or  administrator,  cannot  set  off  a  debt  due  to 
him  personally,  nor  can  a  person  who  is  sued  for  his  own  debt  set  off  a  debt 
to  him  in  his  representative  character  (Hutchinson  v.  Sturges,  Willis, 
263;  Selw.  N.  P.  5th  ed.  149;  ante,  Vol.  I.  p.  1121).  The  statute  does 
not  allow  the  deft,  to  set  off  a  debt  due  to  him  from  the  plt.'s  testator, 
against  a  debt  which  accrues  to  the  pit.  in  her  representative  capacity,  after 
the  testator's  death,  for  this  would  be  altering  the  due  course  of  the  distribu- 
tion of  assets,  and  the  deft,  may  then  be  indirectly  paid  before  creditors  of 
a  higher  degree  (Willes,  103,  264;  B.  N.  P.  180,  181 ;  Bing.  99  ;  Scho- 
field  v.  Corbett,  5  Nev.  &  M.  527) ;  and  this  doctrine  holds,  whether  the 
pit.  declare  as  executor,  or  sue,  as  he  may  do,  in  his  private  character  for 
the  debt  which  accrued  to  him  since  the  testator's  death  (Ib.  ;  Shipman  v. 
Thompson,  Willes,  103;  Kilvington  v.  Stevenson,  1  Selw.  N.  P.  245,  Vol. 
I.  p.  1152;  Tegetmeyer  v.  Lumley,  Willes,  264,  n.  (a)  ).  Thus,  where 
A.  being  appointed  by  B.  to  receive  his  rents,  after  the  death  of  B.,  receiv- 
ed money  due  to  him  in  his  lifetime,  it  was  held  that  A.  could  not  set-off 
against  the  executrix  of  B.,  who  brought  an  action  for  this  debt  in  her  pri- 
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vatc  capacity,  a  debt  due  to  her  from  the  testator,  for  the  testator  himself 
ha<l  never  any  cause  of  action  against  the  deft.  (Shipman  v.  Thompson,  su- 
pra). In  Kilvington  v.  Stevenson,  supra,  the  action  was  in  covenant  to  re- 
cover rent,  part  of  which  accrued  to  the  testator  and  *part  after 
[  *871  ]  his  death,  and  a  set-off  in  respect  of  a  debt  due  from  the  testator 
was  not  allowed.  So,  where  the  executors  of  an  under-writer  sue 
an  insurance  broker  for  premiums  which  accrued  due  to  the  testator,  the 
deft,  cannot  set  off  returns  of  premiums  which  became  due  after  the  testa- 
tor's death  (Underwood  v.  Robertson,  4  Camp.  342).  So  a  deft.,  sued  by 
an  executor  for  money  due  to  his  testator,  cannot  set  off  the  amount  of  a 
a  promissory  note  given  by  the  testator,  but  not  due  until  after  his  death, 
and  after  the  commencement  of  the  action  (Rodgerson  v.  Ladbroke,  1  Bing. 
93 ;  Houston  v.  Robertson,  6  Taunt.  448).  J.  B.  was  indebted  to  C.  B., 
his  sister,  in  a  sum  of  1878/.  (see  further,  Vol.  I.  pp.  1121,  1152);  he  be- 
came bankrupt,  and  shortly  afterwards  C.  B.  made  her  will,  whereby  she 
gave  legacies  of  500/.  and  2000/.  to  her  executors  in  trust  to  pay  the  inter- 
est thereof  (as  to  500/.  after  the  decease  of  her  mother)  to  J.  B.  for  his  life, 
without  power  of  anticipation,  and  free  from  his  debts,  and  after  his  decease  to 
pay  the  principal  to  such  person  as  he  should  appoint,  and  in  default  of  such 
appointment  to  his  executors  or  administrators  for  his  or  their  own  use  and 
benefit ;  J.  B.  died  without  having  obtained  his  certificate,  and  without  hav- 
ing attempted  to  make  any  appointment;  held,  that  the  executors  of  the  tes- 
tatrix had  no  right  to  set  off  the  debt  due  from  J.  B.  to  the  testatrix  against 
the  legacies,  but  that  the  assignee  J.  B.  was  entitled  to  so  much  of  the  le- 
gacies as  the  assets  were  sufficient  to  pay  (Cherry  v.  Boultbee,  2  Keen, 
319). 

To  an  action  by  a  mere  trustee,  the  deft,  may,  it  scorns,  set  off  a  debt  due 
to  him  from  the  party  beneficially  entitled  to  the  debt  sought  to  be  recovered 
(Bottomly  v.  Birke,  cited  1  T.  R.  621;  2  Bl.  R.  1271;  Ch..Contr.  850; 
Kudge  v.  Birch,  cited  ib. ;  sed  qucere  whether  these  cases  are  law,  see  Tuck 
v.  Tuck,  4  B.  &  Ad.  745 ;  per  Littledale,  J.,  and  see  other  cases  cited  in 
support  of  this  view,  Ch.  Contr.  850,  n.  (o)  ).  A  judgment  recovered  by  a 
party  as  trustee  cannot  be  set  off  against  a  judgment  obtained  against  him 
individually  (Bristow  v.  Needham,  7  Man.  &  G.  648). 

In  an  action  by  an  auctioneer  to  recover  the  price  of  goods  sold  by  him, 
as  the  property  of  A.,  it  seems  that  the  vendee  may  set  off  a  debt  due  to  him 
from  A.  (Coppin  v.  Craig,  7  Taunt.  237,  243;  Ch.  jun.  Contr.  851). 
Where  goods  belonging  partly  to  A.  and  partly  to  B.,  were  put  up  to  auction 
at  A.'s  house,  having  been  entered  at  the  excise  in  A.'s  name,  and  the  cata- 
logue stated  them  all  to  be  the  property  of  A. ;  and  C.  being  a  creditor  of  A. 
purchased  several  of  the  articles  without  being  informed  that  part  of  them 
was  the  property  of  B. :  held,  that  this  was  such  a  fraud  that,  under  the  cir- 
cumstances, the  purchaser  was  entitled  to  set  off  in  an  action  brought  by  the 
auctioneer  for  the  debt  due  to  him  from  A.  against  the  price  of  the  goods  of 
B.  (Coppin  v.  Craig,  supra).  But,  to  an  action  by  assignees  of  a  bankrupt, 
the  deft,  cannot  set  off  bills  held  by  him  as  trustee  for  another  person  (16 
East,  130,  136,  139). 

The  statute  relating  to  bankruptcy,  12  &  13  Viet.  c.  106,  s.  171,  extends 
the  law  of  set-off  to  mutual  credit  between  the  parties  (see  the  act,  ante,  Vol. 
I.  p.  335,  et  seq.). 

As  to  mutual  credit,  see  Key  v.  Flint,  8  Taunt.  21 ;  Ex  parte  Wagstaff, 
13  Ves.  65;  Buchanan  v.  Findley,  9  B.  &  C.  744;  Rose  v.  Sims,  1  B.  & 
Ad.  521 ;  Dickson  v.  Cass,  1  B.  &  Ad.  343 ;  Alsager  v.  Currie,  12  M.  & 
W.  751  ;  Re  Willis,  19  Law  J.  30,  Exch. ;  Graham  v.  Allsopp,  3  Exch. 
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186  ;  Bittleston  v.  Timmis,  1  C.  B.  389).  It  must  appear  that  the  mutual 
credit  existed  at  the  time  of  the  bankruptcy  (Boyd  v.  Mangles,  16  M.  &  W. 
337  ;  see  ante,  Vol.  I.  p.  335,  et  seq. ;  see  form  of  plea,  Ch.  PI.  by  Pearson, 
393,  and  notes). 

*'If  the  cause  of  set-off  accrued  after  the  act  of  bankruptcy,  but 
before  fiat,  plead  mutual  credit  (Ch.  PI.  by  Pearson,  392,  n.  (h)  ).  [  *872  ] 
As  to  the  distinction  between  set-off  and  mutual  credit  see  Forster 
v.  Wilson,  12  M.  &  W.  203 ;  as  also  as  to  the  right  of  setting  off  notes  of 
bankrupt  bankers,  which  came  to  deft.'s  hands  before  fiat,  ib.  191.     See  a 
plea  to  an  action  for  money  had  and  received  to  the  use  of  the  assignees, 
that  the  deft,  paid  a  bill  which  he  had  accepted  for  the  bankrupt's  accommo- 
dation, who  gave  the  deft,  another  bill  to  receive  the  proceeds  of,  which  he 
did  after  the  bankruptcy,  Bittlestone  v.  Timms,  1  C.  B.  389. 

In  an  action  brought  by  a  principal,  on  a  contract  entered  into  by  the 
agent,  the  deft,  cannot  set  off  any  debt  due  from  the  agent,  if  he  was  known 
to  the  deft,  to  be  acting  on  behalf  of  the  pit. ;  but,  if  he  did  not  know  it,  it 
would  be  otherwise  (George  v.  Claggett,  7  T.  R.  360,  n.  (a),  359 ;  Morris 
v.  Cleasby,  1  M.  &  S.  576 ;  Waring  v.  Favenck,  1  Camp.  85 ;  Berkeley  v. 
Hardy,  5  B.  &  C.  354 ;  Mann  v.  Forrester,  4  Camp.  60 ;  Maanss  v.  Hen- 
derson, 1  East,  335;  Westwood  v.  Bell,  Holt,  N.  P.  124;  6  Geo.  IV.  c.  94, 
s.  4;  Carr  v.  Hinchcliffe,  4  B.  &  C.  547  ;  Warner  v.  M'Kay,  1  M.  &  W. 
591  ;  Purchell  v.  Salter,  1  Gal.  &  Dav.  682 ;  Pegeon  v.  Osborne,  12  Ad. 
&  E.  715;  ante,  p.  685).  But  if  before  the  goods  sold  are  all  delivered, 
and  before  any  part  of  them  is  paid  for,  the  purchaser  is  informed  that  they 
belong  to  a  third  person,  in  an  action  by  the  latter  the  purchaser  cannot  set 
off  a  debt  due  to  him  by  the  factor  (Moore  v.  Clementson,  2  Camp.  22  ;  see 
Warner  v.  M'Kay,  supra).  A  commission,  del  credere,  is  presumptive  proof 
of  an  agent's  dealing  as  principal  (7  T.  R.  359).  Where  an  agent  sells 
goods  as  his  own,  or  has  a  lien  on  them,  and  parts  with  the  goods  on  the 
express  agreement  of  being  paid,  and  afterwards  such  agent  sues  for  the 
price,  the  purchaser  cannot  set  off  a  debt  due  to  him  from  the  owner  to  the 
purchaser  (Jarvis  v.  Chappel,  2  Chit.  Rep.  387 ;  7  T.  R.  359) ;  but  it 
would  be  otherwise,  if  there  were  no  such  agreement  (7  Taunt.  243 ;  1  Moo. 
178). 

A  town  agent,  an  attorney,  sued  by  a  client  of  his  country  principal,  for 
the  recovery  of  money  received  by  the  town  agent,  in  a  particular  cause, 
has  no  right  to  deduct  from  such  money  the  general  balance  due  to  him  from 
the  country  attorney's  principal,  but  only  the  costs  in  the  particular  suit  con- 
ducted by  him  (the  town  agent)  for  the  client  in  which  the  money  was 
recovered  (Moody  v.  Spencer,  2  D.  &  R.  6;  White  v.  Royal  Exchange 
Assurance  Company,  1  Bing.  20 ;  and  see  Dicas  v.  Stockley,  7  C.  &  P, 
587). 

A  broker  (whose  character  differs  materially  from  that  of  a  factor)  in 
selling  goods,  without  disclosing  the  name  of  his  principal,  acts  beyond  the 
scope  of  his  authority,  and  the  buyer,  therefore,  cannot  set  off  a  debt  due 
from  the  broker  to  him,  in  an  action  for  the  goods  by  the  principal  (Baring 
v.  Corrie,  2  B.  &  Ad.  137  ;  see  6  Geo.  IV.  c.  94,  ante,  pp.  703,  705). 

A  broker  who  pays  to  A.  the  price  of  goods  sold  by  him 'for  A.,  under  a 
del  credere  commission,  is  entitled  to  set  off  the  amount  against  the  assignees 
of  B.,  for  whom  he  bought  the  goods,  but  when  the  jury  found  a  verdict  dis- 
allowing such  set-off,  and  it  was  doubtful  on  the  evidence  whether  payment 
was  made  before  disclosure  of  the  name  of  A.  to  B.,  the  court  granted  a  new 
trial  (Morris  v.  Cleasby,  supra).  Where  a  deft,  purchased,  as  broker  for 
B.,  the  goods  of  A.,  for  whom  he  sold  them,  under  a  del  credere  commission 
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and  did  not  disclose,  at  the  time,  the  name  of  A.,  but  disclosed  it  soon  after, 
and  afterwards  paid  A.  the  price :  held,  that  in  an  action  by  the  assignees  of 

B.,  to  recover  the  balance  due  upon  a  re-sale  of  the  goods  made 
[  *873  ]  by  deft,  on  account  of  B.,  deft,  was  not  entillcd  to  set-off,  *eithor 

under  2  Geo.  II.  c.  22,  s.  13,  or  under  5  Geo.  II.  c.  30,  s.  28,  the 
payments  made  to  A.  (Ib. ;  4  M.  &  S.  566). 

A  factor  was  employed  to  sell  a  cargo  of  goods  consigned  to  him,  and  on 
the  6th  of  February,  sold  to  A.  one  parcel  of  the  goods,  and  delivered  to  him 
an  invoice  in  his  own  name.  On  the  13th  A.  applied  to  purchase  another 
parcel,  but  some  difficulty  occurring  as  to  the  price,  the  factor  said  he  must 
write  to  his  principals.  He  did  so,  and  on  the  20th  informed  A.  of  their  an- 
swer. A.  bought  the  goods  at  the  price  named  by  the  principals,  and  the 
factor  delivered  to  him  an  invoice  and  a  bought  note  in  the  name  of  the  prin- 
cipals. The  payment  to  be  at  four  month,  in  cash.  On  the  same  day,  and 
on  other  occasions,  A.  made  payments  to  the  factor,  not  expressly  on  ac- 
count of  those  goods.  It  appeared  that  it  was  the  factor's  practice,  when  he 
sold  goods  on  his  own  account,  to  pay  himself  advances,  to  deliver  an  invoice 
in  his  own  name ;  when  he  sold  merely  as  a  broker,  to  deliver  a  bought 
note  ;  in  an  action  by  the  owners  of  the  goods  against  A.,  for  the  price  of 
the  parcel  sold  on  the  6th  of  February,  the  jury  found  that  the  factor  com- 
municated to  A.  that  he  sold  the  goods  for  other  persons  as  principals,  but 
that  A.,  until  the  20th  of  February,  bonafide  believed  that  he  sold  the  goods 
to  pay  himself  advances,  and  that,  using  the  ordinary  precaution  of  mer- 
chants, A.  was  not  bound  to  make  further  inquiry :  held,  that  A.  was  enti- 
tled to  set  off,  in  this  action,  the  payment  made  by  him  to  the  factor  (War- 
ner v.  M'Kay,  1  M.  &  W.  591).  Where  a  factor  sells  as  a  factor,  whether 
in  his  own  name  or  not,  the  purchaser  cannot,  in  any  action  by  the  princi- 
pal, set  off  a  debt  due  to  him  from  the  factor  (Fish  v.  Kempton,  18  Law  J., 
C.  P.  206). 

A  broker  cannot  set  off  the  amount  of  losses  and  returns  of  insurance 
which  he  is  authorized  to  receive  from  the  underwriter,  in  an  action  by  the 
latter  for  his  premium  (Wilson  v.  Creighton,  1  Marsh.  Ins.  297).  In  an  ac- 
tion by  the  executors  of  an  underwriter  against  a  broker  for  premiums  due 
on  policies  subscribed  by  the  testator,  the  broker  cannot  set-off  returns  of 
premiums,  which  returns  became  due  after  the  testator's  death  (Houston  v. 
Robertson,  6  Taunt.  448),  even  though  the  policies  were  effected  under  a 
del  credere  commission  (Houston  v.  Bordanave,  ib.  451).  And  where  a  bro- 
ker has  effected  policies  in  the  name  of  his  principal,  under  a  del  credere 
commission,  he  cannot  set-off  losses  which  have  happened  on  those  policies, 
although  those  claimed  are  total,  and  he  has  accounted  for  them  with  his 
principal  (Gumming  v.  Forrester,  1  M.  &  S.  494).  But,  when  the  broker 
has  guaranteed  the  payment  of  an  average  loss,  adjusted  by  the  pit.  (an 
underwriter),  to  the  persons  insured  under  a  del  credere  commission,  he  may 
set  it  off  (Weinholt  v.  Roberts,  2  Camp.  586).  In  an  action  against  the  un- 
derwriter for  a  loss,  he  cannot  set  off  the  premiums,  although  they  have 
never  been  paid,  unless  he  can  make  it  appear  that  the  state  of  the  relative 
accounts  between  assured  broker  and  underwriter  is  such  as  to  take  the  case 
out  of  the  ordinary  rule,  which  is,  that  the  receipt  of  the  underwriter  for  the 
premium,  is  conclusive  evidence  for  the  assured  that  he  has  paid  the  pre- 
mium, to  the  underwriter  (De  Gaminde  v.  Pigou,  4  Taunt.  246).  Three 
underwriters,  on  a  representation  of  a  loss,  pay  their  subscriptions,  amount- 
ing to  600£,  to  the  broker,  who,  by  their  joint  authority,  pays  over  300/., 
the  loss  turns  out  to  be  fraudulent,  and  one  of  the  underwriters  bring  an  ac- 
tion against  the  broker  to  recover  back  his  200/. :  held,  that  the  30J/.  paid 
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over  might  be  set  off,  and  that  the  court  could  not  enter  into  the  account,  to 
see  what  each  party  was  entitled  to  respectively;  and  that,  therefore,  the 
other  underwriters  should  have  joined  in  the  action  (Silva  v.  Lindon,  2  Mar. 
437).     An  insurance-broker  being  sued  for  *premiums  received  by 
him  on  policies  subscribed  by  the  pit.,  was  allowed  to  set  off  a  loss    [  *874  ] 
on  one  of  these  policies,  effected  in  the  name  of  the  deft.,  at  the  re- 
quest of  a  third  person,  on  goods  in  which  such  third  person  was  interested, 
but  on  which  the  deft,  had  a  lien  to  a  greater  amount  than  the  set-off  claimed 
(Davies  v.  Wilkinson,  4  Bing.  573). 

When  the  Debt  to  beset  off  must  be  due.]  It  is  essential  that  the  debt  to  be 
set  off  must  be  actually  due  at  the  commencement  of  the  action;  and  it  has, 
therefore,  been  held,  that  a  plea  stating  that  pit.  was  indebted  at  the  time  of 
the  plea  pleaded,  is  bad  (Evans  v.  Prosser,  3  T.  R.  186  ;  Eland  v.  Karr,  1 
East,  576  ;  Braithwaite  v.  Colman,  4  Nev.  &  M.  654 ;  Denby  v.  Powell,  3 
M.  &  W.  442  ;  Patch  v.  Cowlan,  7  Dowl.  426).  But  a  sum  not  due  when 
an  action  is  commenced,  may,  on  the  reference  of  such  action,  be  made  by 
consent  the  subject  of  a  set-off  (Ib.).  A  set-off,  or  deduction,  cannot  be  made 
on  account  of  money  secured  by  a  bill,  &c.  not  due,  when  the  suit  was  com- 
menced (Rogerson  v.  Ladbrooke,  1  Bing.  93).  The  debt  to  be  set-off  must 
continue  due  at  the  time  the  plea  was  pleaded,  and  if  it  be  paid  afterwards, 
pit.  may,  by  pleading  show  that  fact. 

Nor  can  a  liability  on  deft.'s  part  to  pay  money  for  the  pit.  be  set 
off,  the  money  must  be  actually  paid  before  the  writ  is  issued  (Leman  v. 
Gordon,  8  C.  &  P.  392  ;  see  Braithwaite  v.  Colman,  4  Nev.  &  M.  654). 
So,  a  liability  on  a  guarantee  even  though  it  be  under  seal,  cannot  be  set-off 
(Morley  v.  Inglis,  4  Bing.  N.  C.  658;  Williams  v.  Flight,  2  Dowl.  N.  S. 
11).  Nor  it  seems  unliquidated  losses  on  a  policy  of  insurance  (Thompson 
v.  Redman,  11  M.  &  W.  487).  So,  where  two  cross-actions  were  referred 
to  arbitration,  and  in  one  (trespass)  ths  arbitrator  found  for  the  pit.  405. 
damages,  with  costs,  and  in  the  other  (assumpsit),  he  awarded  102^.  to  the 
pit.  therein,  such  sum  to  be  paid  at  a  future  day:  held,  that  the  latter  could 
not  before  that  day  set  off  that  sum  against  the  damages  and  taxed  costs  in 
the  aciion  of  trespass  (Young  v.  Gye,  10  Moo.  198). 

What  kind  of  Debts  may  be  set  off.]  The  statute  applies  only  to  cases  of 
mutu.-il  debts,  that  is  to  claims  in  the  nature  of  a  debt  reduced  or  reducible 
to  a  •crtain  or  specific  pecuniary  amount,  and  recoverable  in  an  action  ex 
contractu,  as  assumpsit,  debt,  or  covenant  (Morley  v.  Inglis,  4  B.  &  C.  58). 
It  therefore  does  not  apply  to  a  claim  in  respect  of  which  the  pit.  seeks  to 
recover  unliquidated  damages  which  it  is  peculiarly  within  the  province  of  a 
jury  :>>  estimate  and  assess  (Auber  v.  Lewis,  cited  in  Ch.  Contr.  843  ;  Grant 
v.  Royal  Exchange  Assurance  Company,  5  M.  &  S.  442;  2  T.  R.  32; 
How! -rt  v.  Strickland,  Cowp.  56;  Freeman  v.  Hyett,  1  Bl.  R.  394;  Gil- 
lingh :;m  v.  Waskett,  M'Clel.  198;  Hutchinson  v.  Reid,  3  Camp.  329;  Mor- 
ley v,  Inglis,  3  Bing.  N.'C.  58;  Searl  v.  Barrett,  2  Ad.  &  E.  82;  Bell  v. 
Core ••-,  19  Law  J.  103,  C.  P.).  Nor  to  a  special  count  in  assumpsit  for  not 
indci  'nifying  the  pit.  as  the  accommodation  acceptor  of  a  bill  in  deft.'s  fa- 
vour, and  which  avers  that  the  pit.  was  forced  and  obliged  to  pay  the  bill, 
•with  interest,  charges,  and  expenses.  The  court  observed  that  if  the  con- 
tract declared  upon  be  such  as  might  entitle  the  plaintiff  to  recover  special 
dam  'jes,  the  Statutes  of  Set-off  do  not  apply,  although  no  special  damage 
be  la 'I,  that  the  jury  might  possibly  give  damages,  for  the  manner  in  which 
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the  pit.  had  been  forced  and  compelled  to  pay  the  bill,  but  that  the  deft. 

might  perhaps  have  pleaded  a  set-off  to  that  part  of  the  count  which  charged 

the  deft,  with  the  amount  of  the  acceptance  paid  by  *the  pit.  (Hard- 

[*875]    castle  v.  Ileythcrwood,  5  B.  &  A.  93;  citing  Auber  v.  Lewis, 

Man.  In.  251 ;  see  Colson  v.  Webb,  1  Esp.  378). 

A  set-off  cannot  be  allowed  in  covenant  or  assumpsit  for  general  damages 
(1  Esp.  378 ;  3  Camp.  329 ;  6  M.  &  S.  439).  Nor  in  an  action  for  breach 
of  covenant  for  quiet  possession  (Warn  v.  Beckford,  7  Pri.  550;  Weigrell 
v.  Waters,  .6  T.  R.  488).  Nor  in  debt  on  bond  for  the  performance  of 
covenants  (B.  N.  P.  179;  Willes,  261).  Nor  in  actions  for  torts,  as  tres- 
pass, case,  replevin,  except  of  ground-rent,  or  other  charges  (Graham  v. 
Allsopp,  3  Exch.  186,  198;  ante,  p.  784,  "  REPLEVIN"),  or  detinue  (Mont. 
Set-off,  18;  Tidd.  Pr.;  4  T.  R.  512).  Nor  in  an  action  for  not  accepting 
a  bill  of  exchange  for  the  price  of  goods,  if  the  suit  were  commenced  before 
the  expiration  of  the  period  the  bill  was  to  run  (Hutchinson  v.  Reed,  3  Camp. 
329).  But  in  the  case  of  bankruptcy  a  deft,  may  set  off  a  debt  due  to  him 
from  the  bankrupt  against  a  claim  by  the  assignees  against  the  deft,  for  not 
accepting  a  bill  of  exchange  in  part  payment  of  goods  sold  by  the  bankrupt 
to  the  deft.  (Gibson  v.  Bell,  1  Bing.  N.  C.  743).  Nor  in  an  action  on  a 
policy  of  insurance  on  a  ship,  or  goods,  averring  a  total  loss  (Grant  v.  Royal 
Exchange  Assurance  Company,  5  M.  &  S.  439).  Nor  in  assumpsit  against 
an  agent  for  not  accounting  (Birch  v.  Depeyster,  4  Camp.  385) ;  or,  in  debt 
on  bond  conditioned  for  replacing  stock  (Gillingham  v.  Waskett,  M'Clel. 
198).  Nor  can  money  due  upon  the  guarantee  of  the  debt  of  a  third  person 
form  the  subject  of  a  plea  of  set-off,  a  guarantee  being  a  mere  contract  of 
indemnity  (see  Morley  v.  Inglis,  4  Bing.  N.  C.  58  ;  recognising  Crawford  v. 
Stirling,  4  Esp.  207).  A  sum  agreed  between  the  contracting  parties  to  be 
treated  as  a  penalty  cannot  be  set-off  (Nedriffe  v.  Hogan,  2  Burr.  1024; 
Freeman  v.  Hyett,  1  Bl.  R.  394;  Dowsland  v.  Thompson,  2  Bl.  R.  910; 
Hewlett  v.  Strickland,  Cowp.  56;  Gillett  v.  Newman,  1  Taunt.  137); 
otherwise  where  the  amount  to  be  recovered  is  stipulated,  and  not  unliqui- 
dated damages  (Fletcher  v.  Dyche,  2  T.  R.  32 ;  Duckworth  v.  Allison, 
infra).  Where  the  amount  of  the  set-off  may  be  recovered  under 'the  com- 
rnon  count,  as  money  paid,  it  may  be  set  off,  even  although  no  money 
actually  pass  (Gengel  v.  Purkins,  19  Law  J.  129,  Ex.). 

If  two  persons  agree  to  perform  certain  work  in  a  limited  time,  or  to  pay 
a  stipulated  weekly  sum  for  such  time  afterwards  as  it  should  remain  un- 
finished, and  a  bond  is  prepared  in  the  name  of  both,  but  is  executed  by  one 
only  with  condition  for  the  due  performance  of  the  work  on  the  payment  of 
the  weekly  sum,  and  the  work  is  not  finished  in  the  time,  such  weekly  pay- 
ments are  not  by  way  of  penalty,  but  in  the  nature  of  liquidated  damages 
and  may  be  set  off  by  the  obligee  in  an  action  brought  against  him  by  the 
obligor  who  executed  (Fletcher  v.  Dyche,  2  T.  R.  32).  A.  and  B.  entered 
into  an  agreement  for  the  true  performance  of  which,  each  party  bound  him- 
self to  the  other  in  the  penal  sum  of  500/.  to  be  recoverable  on  breach  of  the 
agreement  in  a  court  of  law,  as  and  by  way  of  liquidated  damages:  held,  in 
an  action  against  A.  by  B.  for  a  breach  of  the  agreement  that  the  5,000/.  was 
a  penalty  and  that  A.  could  not  plead  it  by  way  of  set-off  as  liquidated  dam- 
ages (Davis  v.  Penton,  6  B.  &  C.  216). 

By  articles  of  agreement  for  altering  and  repairing  a  warehouse  for  a 
fixed  price,  it  was  stipulated  that  in  the  event  of  the  work  not  being  com- 
pleted in  three  months,  the  builder  should  forfeit  and  pay  to  the  person  with 
whom  he  contracted  to  do  the.  work,  51.  weekly,  such  penalty  to  be  deducted 
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from  the  amount  which  might  remain  due  on  the  completion  of  the  work : 
held,  in  an  action  brought  for  extra  work,  that  the  employer  was 
*entitled  after  having  paid  the  contract  price,  to  set  off  the  penalty   [  *876  ] 
against  the  extra  work,  and  that  he  had  a  double  remedy  either  to 
deduct  it  or  to  recover  it  (Duckworth  v.  Alison,  1  M.  &  W.  412). 

Where,  upon  a  contract  for  the  sale  of  goods,  or  for  work,  it  is  expressly 
agreed  that  the  price  shall  be  paid  in  ready  money  on  delivery  or  comple- 
tion, the  vendor  has  a  lien  on  the  goods  for  the  price,  although  he  is  indebted 
to  the  purchaser  in  a  larger  amount,  and  even  upon  the  bankruptcy  of  the 
vendor,  his  assignees  cannot  be  sued  in  trover  for  the  goods  sold,  or  upon 
which  the  work  was  done,  unless  the  price  be  actually  tendered  (Clarke  v. 
Fell,  4  B.  &  Ad.  404) ;  but  if  the  vendor  part  with  the  goods  he  loses  his 
lien,  and  the  deftVs  set-off  will  be  let  in  (Eland  v.  Karr,  1  East,  375  ;  recog- 
nised in  Mayer  v.  Nias,  1  Bing.  311  ;  see  Fair  v.  M'lver,  16  East,  130; 
Groome  v.  West,  8  Ad.  &  E.  758) ;  and  in  estimating  the  plt.'s  damages, 
the  jury  may  take  into  their  consideration  the  loss  he  had  sustained  by  not 
being  paid  in  ready  money  (Eland  v.  Karr,  supra}.  He  might  even  set  off 
the  plt.'s  acceptance  of  which  the  deft,  had  become  the  holder  after  the  sale 
and  before  the  delivery  of  the  goods;  unless  perhaps  where  it  appeared  that 
the  bill  was  really  the  bill  of  another,  put  into  deft.'s  hands  for  the  purpose 
of  being  set  off  against  the  debt  (Cornforthv.  Rivett,  2  M.  &  S.  510,  recog- 
nised in  Clarke  v.  Fenn,  supra).  An  express  agreement  by  a  broker  that  he 
will  sell  goods  for  his  principal  and  pay  over  the  whole  proceeds  without  set- 
ting off  a  debt  due  to  him  from  his  principal,  will  not  deprive  him  of  his  lien 
or  set-off,  although  the  pit.  declare  specially  upon  such  agreement  (M'Gil- 
livray  v.  Simson,  2  C.  &  P.  320).  And  where  a  creditor  borrowed  money 
of  his  debtor,  and  gave  a  promissory  note  for  it,  and  afterwards  expressly 
promised  payment  he  is  entitled  to  his  set  off  (Lechmere  v.  Hawkins,  2  Esp. 
626). 

If  the  pit.  declare  specially  in  assumpsit  with  the  common  counts, 
and  the  moneys  are  recoverable  under  any  of  them,  and  the  deft,  plead 
a  set-off  to  the  latter  counts,  he  shall  have  the  benefit  of  his  set-off,  and  the 
pit.  shall  not  be  permitted  to  exclude  it  by  having  declared  specially  (Birch 
v.  Depeyster,  4  Camp.  385).  There  are,  nevertheless,  cases  where  the  pit., 
by  declaring  specially  for  damages,  may  exclude  the  set-off.  Thus,  if  a  bill 
be  delivered  by  A.  to  B.  for  a  special  purpose,  viz.  to  deliver  it  to  a  cre- 
ditor of  A.  in  payment  of  a  debt,  but  B.  receive  and  retain  the  amount,  A. 
may  avoid  a  set-off  for  money  due  from  him  to  B.,  by  suing  the  latter  spe- 
cially for  the  breach  of  the  promise  to  deliver  the  bill  to  the  creditor; 
whereas,  if  A.  sue  merely  for  money  had  and  received,  B.'s  set-off  will  be 
let  in  (Thorpe  v.  Thorpe,  3  B.  &  Ad.  580).  And  a  set-off  against  a  holder 
even  of  an  overdue  bill  of  exchange  may  be  defeated  by  his  indorsing  it  to  a 
third  person  for  value,  without  notice  of  the  set-off  (Burrough  v.  Moss,  10  B. 
&  C.  558).  Where  the  pit.  brought  an  action  containing  a  special  count  for 
not  indemnifying  him  as  the  accommodation  acceptor  of  a  bill  in  deft.'s 
favour,  the  court  intimated  that  the  deft,  might  have  pleaded  a  set-off  to  that 
part  of  the  count  which  charges  the  deft,  with  the  amount  of  the  acceptances 
paid  by  the  pit.  (Hardcastle  v.  Netherwood,  5  B.  fa  A.  93). 

It  has  been  held  that  a  debt  of  inferior  degree  cannot  be  set  off  against  one 
of  higher  degree,  not  even  a  bond  debt  against  rent,  because  the  latter  is 
higher  than  the  former  (Davis  v.  Gyde,  1  Harr.  R.  52,  per  Lord  Denman, 
C.  J.,  citing  Gage  v.  Acton,  1  Salk.  326,  sed  qucere). 

Where  the  deft,  has  been  obliged  to  finish  work  which  the  pit.  had  con- 


876  SET-OFF. 

traded  to  do,  and  for  which  he  seeks   to  recover  in  indebitatus  count, 
*the  amount  laid  out  by  the  deft,  cannot  be  pleaded  as  a  set-off, 
[  *877  ]  but  is  matter  of  deduction  on  the  general  issue  (Turner  v.  Diaper, 
2  Man.&  G.  241). 

It  is  only  necessary  to  plead  q  set-off  where  there  are  cross  demands ;  for 
where  the  nature  of  the  employment  and  dealings  necessarily  constitutes  an 
account  consisting  of  receipts  and  payments,  debts  and  credits,  the  balance 
only  is  the  debt  (see  Green  v.  Farmer,  4  Burr.  2221  ;  Le  Loir  v.  Bristow,  4 
Camp.  134). 

A  judgment  may  be  pleaded  by  way  of  set-off,  though  a  writ  of  error  be 
pending  thereon  (Reynolds  v.  Baring,  cited  3  T.  R.  188;  see  Curling  v. 
Innes,  2  II.  Bl.  372);  but  not  if  the  deft,  be  taken  in  execution  (Taylor  v. 
Waters,  5  M.  &  S.).  In  such  case,  however,  the  court  on  application  will 
permit  the  deft,  to  enter  satisfaction  on  the  roll,  in  the  action  against  him, 
on  his  acknowledging  satisfaction  for  the  same  amount  in  the  action  at  his 
suit  (Peacock  v.  Jeffery,  1  Taunt.  426  ;  Simpson  v.  Hanley,  1  M.  &  S.  696). 
Money  due  on  a  judgment  more  than  a  year  and  a  day  old,  not  revived  by 
sci.fa.  cannot  be  the  subject  of  a  set-off  (Doe  d.  Stevens  v.  Lloyd,  1  P.  &  D. 
388).  And  where,  in  an  action  on  a  promissory  note  for  30/.,  the  .pit.  took 
a  verdict  for  the  whole  sum,  and  the  deft,  had  at  the  same  sittings  an  action 
against  pit.  for  10/.,  to  which  there  was  a  notice  to  set  off  the  note  of  hand, 
the  court  held  that,  notwithstanding  the  verdict,  the  note  might  be  set  off 
(Baskerville  v.  Brown,  B.  N.  P.  180  ;  2  Burr.  1229 ;  Evans  v.  Prosser,  2  T. 
R.  186). 

A  debt  cannot  be  set  off  till  the  time  at  which  it  is  actually  due  (Rogerson 
v.  Ladbrooke,  1  Bing.  99;  see  Cornforth  v.  Revett,  2  M.  &  S.  510  ;  Belcher 
v.Lloyd,  10  Bing.  310). 

Where  a  pit.  sues  on  a  quantum  merult  for  work,  &c.  the  deft,  may, 
without  pleading  a  set-off,  give  in  evidence  that  he  provided  the  plt.'s  men, 
who  did  the  work,  with  beer;  as  it  may  be  that  the  pit.  deserves  to  be  paid 
less  because  his  men  had  their  beer  provided  for  by  the  deft.  (Grainger  v. 
Reybould,  9  C.  &  P.  229).  Where  the  paymaster  of  a  regiment  gave  credit, 
in  a  running  account,  with  an  officer  on  a  foreign  station,  for  sums  of  money 
as  increased  pay  and  allowances,  to  which,  from  a  misconstruction  of  a 
general  order,  he  supposed  the  officer  was  entitled,  and,  after  having  been 
apprized  by  the  Board  of  Ordnance  that  such  sums  would  not  be  allowed, 
suffered  the  officer  to  remain  in  ignorance  of  this  fact  for  four  years :  held, 
in  an  action  by  the  officer's  representatives  for  pay  remaining  due,  that  the 
paymaster  was  concluded  by  the  account  in  which  he  had  erroneously  given 
credit  for  the  increased  allowance,  and  was  not  at  liberty  to  set  off  the  latter 
against  the  demand  (Skyring  v.  Greenwood,  4  B.  &  C.  281). 

To  set  off  an  attorney's  bill,  it  has  been  held  sufficient  to  deliver  it  in  time 
for  the  pit.  to  have  it  taxed  before  the  trial  (Martin  v.  Winder,  1  Doug.  199, 
n.;  Lester  v.  Lazarus,  2  C.  M.  &  R.  669).  But  in  Murphy  v.  Cunningham, 
1  Anst.  198,  a  regular  delivery  was  held  necessary,  though  Martin  v.  Winder 
•was  cited.  In  Bulrnan  v.  Birkett,  1  Esp.  149,  it  is  said  to  have  been  held 
by  Lord  Kenyon  that  it  was  not  necessary  that  a  month's  time  should  inter- 
vene between  the  delivery  and  the  action.  It  may  be  obtained  under  6  &  7 
Viet.  c.  73,  s.  37. 

It  must  be  a  legal  and  subsisting  demand,  and  for  which  an  action  would 
lie  by  the  deft,  against  the  pit.  A  debt,  therefore,  barred  by  the  Statute  of 
Limitations,  cannot  be  set  off  (2  Stra.  1271  ;  Pea.  121  ;  Chappel  v.  Durston, 
1  Crornp.  &  J.  1);  unless  the  claim  has  been  revived  by  a  written  and  signed 
acknowledgment,  or  a  part  payment,  9  Gep.  IV.  c.  14,  s.  4 ;  nor  a  debt 
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from  which  the  *plt.  has  been  discharged  by  the  Insolvent  Debtors  Act  to 
an  action  brought  by  the  pit.  for  a  demand  which  has  accrued  since  the  de- 
mand (Francis  v.  Dodsworth,  4  C.  B.  202). 

A  set-off  cannot  be  pleaded  as  to  a  bond  of  the  pit.,  assigned  to  deft,  by  a 
third  person,  to  whom  and  for  whose  use  it  was  originally  given  (16  East, 
36). 


SHERIFFS,  ACTIONS  AGAiNST.(a) 

FORM  OF  REMEDY  AND  PLEADINGS,  p.  878. — Defences,  p.  882. — Replica- 
tion, p.  885. 

EVIDENCE,  p.  886. — Of  Cause  of  Action,  p.  886. — Of  Property,  p.  886.— 
Of  the  Taking,  p.  886. — For  taking  Goods  without  paying  a  Yearns 
Rent,  p.  SSI.— Of  the  Demise,  p.  SSl.—OfRentinArrear,p.  887. — 
Damages,  p.  887. — Of  Notice,  p.  887. — Of  Removal,  p.  887. — Value, 
p.  888. — Of  Seizure  under  Execution,  p.  888. — How  to  connect  Sheriff 
with  Officer,  p.  890. — Evidence  for  Sheriff,  p.  893. — Damages,?.  895. 
— Admissions  of  Sheriff's  Officers,  p.  895. 


Form  of  Remedy  and  Pleadings. 

THERE  is  nothing  peculiar  relating  to  the  form  of  the  remedy  or  plead- 
ings in  an  action  against  sheriffs.  Case  is  the  usual  remedy  against  them, 
when  acting  ministerially  (Com.  Dig.  Action  on  Case,  Misfeasance,  A,  1). 
Therefore,  case  lies  for  escapes  on  mesne  or  final  process,  if  damage  can 
be  proved  (Williams  v.  Mostyn,  4  M.  &  W.  145;  Brunskill  v.  Robertson,  2 
P.  &  D.  269  ;  Jackson  v.  Hill,  ib.  455  ;  so,  for  not  arresting  the  debtor  when 
he  had  an  opportunity  (Brown  v.  Jarvis,  1  M.  &  W.  704 ;  Curling  v.  Evans, 
1  Man.  &  G.  349) ;  actual  damage  must  be  proved  (Brown  v.  Jarvis,  supra). 
So,  for  not  selling  under  aji.fa.  within  a  reasonable  time  (Jacobs  v.  Hum- 
phreys, 2  C.  &  M.  413  ;  Ayreton  v.  Davis,  9  Bing.  741 ;  Rowe  v.  Amos,  8 
Dowl.  P.  C.  750);  so,  for  a  false  return  (Heenan  v.  Evans,  1  Dowl.  N.  S. 
204;  Waitte  v.  Freeman,  11  Ad.  &  E.  539;  see  Holmes  v.  Clifton,  4  B.  & 
D.  112).  So,  for  not  seizing  under  &fi.  fa.  when  he  has  an  opportunity, 
or  for  not  taking  a  replevin  bond,  or  for  taking  insufficient  pledges  in  rep- 
levin, or  for  not  assigning  a  bail  bond  (1  Ch.  PI.  156);  so,  for  refusing  to 
replevy  goods  (Sabourin  v.  Marshall,  3  B.  &  Ad.  441);  so,  for  retaining 
more  than  his  proper  fees  (Buckle  v.  Bewes,  3  B.  &  C.  688).  So,  for  ne- 
glecting to  deliver  possession  under  a  writ  of  habere  facias  possessionem 
(Mason  v.  Paynter,  1  G.  &  D.  381). 

Trespass  will  not  lie  against  a  sheriff  for  refusing  to  discharge  a  prisoner 
in  custody  on  an  attachment  for  contempt,  under  11  Geo.  IV.  and  1  Will. 
IV.  c.  36,  s.  15,  r.  5,  where  he  has  received  no  notice  of  the  nature  of  the 
attachment  (Smith  v.  Eggington,  7  Ad.  &  E.  167).  Case,  and  not  trespass, 
is  the  proper  form  of  action  against  the  sheriff  for  such  an  injury  (Ib.)  Where 
a  party  had  been  committed  into  the  custody  of  the  sheriff  under  an  attach- 
ment out  of  the  Court  of  Chancery  for  a  contempt,  and  the  prisoner  had  not 

(a)  3  U.  S.  Dig.  p.  428;  2  Supp.  U.  S.  Dig.,  p.  766;  1  Ann.  Dig,  p.  441 ;  2  Id.  p. 
331 ;  3  Id,  p.  398. 
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boon  brought  up  to  the  court,  or  cleared  of  the  contempt,  scmlle,  that  an 
action  on  the  case  will  not  lie  against  the  sheriff  for  not  discharging  the 
party  from  out  of  his  custody  at  the  expiration  of  thirty  days,  unless  the  sheriff 
has  had  notice  given  him  for  what  contempt  the  prisoner  was  in  custody,  a 
prisoner  not  being  entitled  to  his  discharge  at  the  end  of  thirty  days  for  nil 
contempts  (Ib.).  Trespass  lies  against  a  sheriff  for  taking  the  goods  of  a 
wrong  person  (Col well  v.  Reeves,  2  Camp.  576 ;  1  Ch.  PI.  192). 

*When  the  process  of  a  superior  or  inferior  court  has  been 
[  *879  ]  abused,  trespass  against  the  sheriff,  and  his  officer,  or  other  minis- 
terial officer  committing  the  abuse,  is  the  proper  form  of  action,  if 
the  conduct  of  the  officer  were  in  the  first  instance  illegal,  and  an  immedi- 
ate injury  to  the  body,  or  to  personal  or  real  property  (VVoodgate  v.  Knatch- 
bull,  2  T.  R.  148 ;  Holroyd  v.  Breare,  2  B.  &  A.  473;  1  Ch.  PI.  207) ;  as 
if  the  officer  arrest  out  of  the  sheriff's  bailiwick,  or  after  the  return  day  of 
the  writ,  or  if  he  break  open  an  outer  door,  &c.,  or  seize  under  a  fi.  fa., 
fixtures  of  a  deft.,  who  was  a  freeholder  (Olliet  v.  Bersay,  Jon.  (T.)  214; 
Sanderson  v.  Baker,  2  Bl.  R.  834 ;  Perrott  v.  Mumford,  2  Esp.  585 ;  Lee 
v.  Gunsell,  Cowp.  1) ;  Ratcliffe  v.  Barton,  3  Bing.  N.  P.  223;  see  Lloyd  v. 
Sandilands,  8  Taunt.  250 ;  Lannock  v.  Brown,  2  B.  &  A.  592 ;  Wynne  v. 
Ingelby,  5  B.  &  A.  625) ;  and,  although  the  conduct  of  the  officer  were  in 
the  first  instance  lawful,  yet  if  he  abuse  his  authority,  and  commit  some  act 
of  trespass  not  warranted  by  the  process ;  as,  if  he  detain  a  party  on  a  ca. 
sa.  after  he  tenders  the  debt  and  costs,  he  becomes  a  trespasser  ab  initio 
(Smith  v.  Lebson,  1  Wils.  154,  per  Dennison,  J.;  Bac.  Abr.  Trespass,  B; 
Reed  v.  Harrison,  2  Bl.  R.  1218 ;  1  Ch.  PI.  207).  If  the  abuse  be  merely 
a  nonfeasance,  or  any  act  in  itself  a  forcible  trespass,  case  for  such  abuse, 
or  wrongful  act,  and  not  trespass,  is  in  general  the  proper  remedy  (Shorland 
v.  Govett,  5  B.  &  C.  485);  and,  in  general,  where  the  act  complained  of 
consists  of  a  mere  nonfeasance,  as  if  the  sheriff,  or  a  magistrate,  &c.,  im- 
properly refuse  bail,  or  to  act  when  they  should  do  so,  an  action  upon  the 
case,  and  not  an  action  of  trespass,  is  the  form  to  be  adopted  (1  Ch.  PI. 
207 ;  Osborn  v.  Gough,  3  Bing.  N.  C.  551 ;  Green's  case,  1  Leon.  323  ; 
Parsons  v.  Lloyd,  3  Wils.  342  ;  Ackerly  v.  Parkinson,  3  M.  &  S.  421). 
Qucere,  whether,  in  a  case  where  the  sheriff  in  selling  the  goods  of  a  bank- 
rupt, after  the  act  of  bankruptcy,  but  without  notice,  acts  mala  fide,  he  can 
be  made  a  trespasser  by  relation  (Carlisle  v.  Watson,  1  Ale.  &  Nap.  (Irish) 
117  ;  Balme  v.  Hatton,  9  Bing.  471 ;  Garland  v.  Carlisle,  4  Bing.  N.  C.  7 ; 
9  Bli.  N.  S.  421);  he  would  be  answerable  in  trover  (Ib.). 

Before  the  late  statute,  5  &  6  Viet.  c.  98,  s.  31,  abolishing  that  form  of 
action,  in  such  case  debt  might  have  been  supported  by  an  executor  for  an 
escape  on  final  process,  but  it  could  not  have  been  maintained  against  the 
executor  of  the  sheriff;  for,  though  the  action  is  not  in  form  ex  delicto,  it  was 
considered  founded  on  a  tort,  namely,  the  negligence,  or  breach  of  duty  of 
the  deceased  sheriff  (1  Ch.  PI.  101).  But,  where  a  sheriff  had  levied  money 
under  an  execution,  and  died  before  he  had  paid  it  over,  his  executors  might 
have  been  sued  in  debt,  or  sci.fa.  upon  his  return  of fi.  fa.,  or  by  assumpsit,  as 
for  money  had  and  received  (Perkinson  v.  Guilford,  Cro.  Car.  539 ;  Cock- 
ram  v.  Wellyer,  2  Show.  79;  Speake  v.  Richards,  ib.  281 ;  1  Ch.  PI.  101). 
Case  does  not  lie  against  a  sheriff  for  not  having  money  levied  on  a  fi.  fa. 
in  court,  where  the  sheriff  has  not  been  ruled,  the  proper  remedy  being 
assumpsit,  or  debt,  for  money  had  and  received  (Moreland  v.  Leigh,  1  Stark. 
388  ;  see  Dale  v.  Birch,  3  Camp.  347;  Morland  v.  Pellatt,  2  B.  &  C.  727; 
Swain  v.  Mortland,  1  B.  &  B.  380 ;  Thurston  v.  Mills,  16  East,  274).  Case 
lies  at  the  suit  of  a  landlord  against  a  sheriff  for  taking  goods  under  an  exe- 
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cution,  without  paying  a  year's  rent  (Bristow  v.  Wright,  Doug.  665;  see 
Arnett  v.  Garnett,  3  B.  &  Ad.  440;  Andrews  v.  Dixon,  ib.  690;  Lane  v. 
Crockett,  7  Pri.  566  ;  Harrison  v.  Barry,  ib.  690 ;  Reed  v.  Thoyts,  6  M.  & 
W.  410;  Forster  v.  Cookson,  1  Gal.  &  Dav.  58). 

Sheriffs,  or  other  officers,  when  so  acting,  cannot  be  made  trespassers  by 
relation ;  therefore,  if  a  sheriff,  after  a  secret  act  of  ^bankruptcy 
committed  by  A.,  levy  his  goods  under  an  execution  against  him,    [  *880  ] 
he  cannot  be  sued  by  the  assignees  in  trespass,  but  only  in  trover 
(1  Burr.  20;  1  T.  R.  480;  1  Lev.  173;  1  Ch.  PI.  96;  Garland  v.  Carlisle, 
2  C.  M.  3 ;  but  see  2  &  3  Viet.  c.  29,  which  has  made  a  material  alteration 
in  this  respect. 

Trover  lies  at  the  suit  of  assignees  against  a  sheriff,  who  seized,  and  sold 
goods  of  a  trader,  after  an  act  of  bankruptcy,  of  which  he  had  no  notice 
(Dillon  v.  Langley,  2  B.  &  Ad.  132  ;  Carlisle  v.  Garland,  7  Bing.  298 ;  10 
Bing.  452 ;  Balm  v.  Hutton,  9  Bing.  471 ;  Groves  v.  Cowham,  10  Bing.  5 ; 
4  Bing.  N.  C.  7). 

Trover  lies  against  a  sheriff  who  seizes  bona  fide  under  a  fi.fa.,  after  an 
act  of  bankruptcy,  and  who  sold  after  a  fiat,  the  execution  being  founded 
on  a  warrant  of  attorney,  and  the  execution  creditor  having  no  notice  of  a 
prior  act  of  bankruptcy,  at  the  time  of  seizure  (Chester  v.  Gibbs,  12  M.  & 
W.  126).  So,  the  assignees  of  an  insolvent  may  maintain  trover  against 
the  sheriff,  for  seizing  the  goods  of  an  insolvent  after  his  petition,  under  an 
execution  founded  on  a  cognovit  (Groves  v.  Cowham,  10  Bing.  5,  cited  in 
Chester  v.  Gibbs,  supra). 

Case  lies  for  a  judgment  creditor  against  a  sheriff  for  not  selling  within  a 
reasonable  time  after  a  seizure  under  a  fi.  fa.  (Bades  v.  Wingfield,  2  Nev. 
&  M.  831 ;  Aireton  v.  Davis,  7  Bing.  740 ;  Jacobs  v.  Humphrey,  2  C.  & 
M.  413). 

Where  the  sheriff  sold  goods  under  a  fi.fa.,  without  notice  of  a  previous 
act  of  bankruptcy  by  the  deft.,  and  paid  over  the  proceeds  to  the  pit.  upon 
an  indemnity:  held,  that  the  deft.'s  assignees  might  sue  the  sheriff  for  money 
had  and  received  (Young  v.  Marshall,  8  Bing.  43 ;  see  2  &  3  Viet.  c.  29). 
But  the  assignees  cannot  recover  money  paid  into  court  in  lieu  of  bail,  by 
one  who  has  committed  an  act  of  bankruptcy,  and  which  has  been  paid  out 
to  deft,  by  order  of  court  (Reynolds  v.  Webb,  4  Bing.  N.  C.  694). 

See,  further,  as  to  the  form  of  remedy  against  this  kind  of  officers  in 
general,  ante,  "OFFICER,"  "JUSTICES."  As  to  the  form  of  remedy 
and  pleadings  against  sheriffs  for  escape,  or  false  returns,  see  ante,  those 
titles. 

All  actions  for  a  breach  of  duty  in  the  execution  of  the  office  of  sheriff, 
must  be  brought  against  the  high  sheriff,  though,  for  the  default  of  the  under- 
sheriff  or  bailiff  (Sampson  v.  Reynolds,  Cowp.  403;  Latch.  187;  Wood- 
gate  v.  Knatchbull,  2  T.  R.  151 ;  Sanderson  v.  Baker,  2  Bl.  R.  832). 

A  sheriff  is  liable  for  the  act  of  his  officer  acting  under  colour  of  his 
warrant  (Anon.  Loft.  81  ;  Jones  v.  Parchard,  2  Esp.  507).  He  is  liable 
for  an  arrest  by  his  officer  under  colour  of  fi.  fa.  (Smart  v.  Hutton,  8  Ad. 
&  E.  568).  And  it  seems  he  is  liable  on  an  engagement  made  by  an 
acknowledged  town  agent  employed  by  the  under-sheriff  in  the  country 
(Thomas  v.  Pearse,  5  Pri.  578;  see  Gibbons  v.  Essex  (Sheriff  of),  2  Camp. 
189). 

But  there  are  some  instances  of  mis-feasance  and  mal-feasance,  in  which 
the  under-sheriff  or  officer  may  be  liable  to  the  party  aggrieved  as  if  he 
voluntarily  permit  an  escape,  or  is  personally  guilty  of  extortion  or  any  act 
of  trespass  in  executing  process,  for  in  such  cases  the  under-sheriff  or  officer 
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becomes  an  active  personal  wrong-doer  (1  Ch.  PI.  96).  So  an  action  is  not 
sustainable  against  the  sheriff  for  the  act  of  a  bailiff  in  taking  the  goods  of 
a  party  under  an  execution  of  the  county  court,  against  a  third  person,  be- 
cause; there  the  sheriff,  as  judge  of  that  court,  acted  judicially  (Tinsly  v. 
Nassau,  1  M.  &  Mai.  52 ;  1  Ch.  PI.  96).  Nor  is  the  sheriff  liable  for  the 
arrest  knowingly  of  a  privileged  person  by  his  officer  (Magnay  v.  Birt,  5 
Q.  B.  381) ;  nor  even  where  the  officer  acts  under  *colour  of  the 
[  *881  ]  power  or  authority  delegated  to  him,  if  it  be  not  afterwards  sanc- 
tioned or  recognised  by  the  sheriff  (Underhill  v.  Wilson,  6  Bing. 
697 ;  Crowder  v.  Long,  8  B.  &  C.  598 ;  Pitcher  v.  King,  5  Q.  B.  758 ; 
where  the  officer  is  the  special  bailiff  of  the  pit.  (Alderson  v.  Davenport, 
M.  &  W.  42) ;  or  where  a  supersedas  has  issued  (Browne  v.  Copley,  7  Man 
&  G.  558). 

A  sheriff  executing  afi.fa.  after  notice  of  the  allowance  of  a  writ  of  error, 
is  liable  to  an  action  of  trespass,  though  there  has  been  no  further  super- 
sedeas  to  the  execution  ;  and  notice  to  the  sheriff  of  such  allowance,  is  notice 
to  his  officers,  and  renders  them  liable  in  trespass  for  proceeding  with  the 
execution  (Belshaw  v.  Marshall,  4  B.  &  Ad.  336,  where  see  replication  to 
the  above  effect ;  see  also  Perkins  v.  Pynton,  7  Bing.  676). 

Trespass  is  the  proper  form  for  remaining  in  possession  an  unreasonable 
time  after  a  sale,  under  an  execution  (Playfair  v.  Musgrave,  14  M.  &  W. 
239). 

A  sheriff  who  seizes  goods  under  a  fi.  fa.,  and,  after  notice  that  rent  is 
due  to  the  landlord  of  the  deft.,  removes  the  goods  without  such  rent  having 
been  first  paid,  is  liable  on  8  Anne,  c.  14,  s.  1,  to  an  action  on  the  case  at 
the  suit  of  the  landlord  (Risely  v.  Ryle,  11  M.  &  W.  16). 

The  sheriff's  officer  who  arrests  a  party  on  a  bailable  capias,  is  not  bound 
to  receive  the  amount  of  debt  and  costs  indorsed  on  the  writ,  but  if  he  re- 
ceives it,  he  does  so  on  behalf  of  the  sheriff,  and  the  sheriff  is  liable  for  it  to 
the  pit.  (Woodman  v.  Gist,  8  C.  &  P.  213). 

A  delivery  of  a  Ji.  fa.  to  a  sheriff's  deputy  in  London,  appointed  under 
statute  3  &  4  Will.  IV.  c.  42,  s.  29,  is  a  delivery  to  the  sheriff  (Woodland 
v.  Fuller,  11  Ad.  &  E.  859). 

Declaration.']  The  declaration  in  case  for  arresting  a  party  at  a  time 
when  he  was  privileged,  should  state  the  particulars  of  the  alleged  privilege 
(Lloyd  v.  Wood,  5  Ad.  &  E.  228). 

On  29  Eliz.  c.  4,  sheriffs  are  liable  to  a  penalty  for  taking  more  than  a 
certain  sum  on  executions  "  upon  the  body,  lands,  goods,  or  chattels."  A 
declaration  on  this  act,  in  reciting  the  statute,  stated  it  thus :  "  body,  lands, 
goods,  and  chattels,"  and  this  was  held  to  be  fatal  in  arrest  of  judgment 
(King  v.  Marsack,  5  T.  R.  771).  Where  the  declaration  averred  that  the 
deft,  took  the  sum  of  ll.  2s.  Qd.  more  than  is  limited  and  appointed  by  the 
statute,  held,  that  the  averment  should  state  how  much  the  deft,  took,  so  that 
it  might  be  seen  by  the  court  how  much  more  than  the  law  allowed  was 
taken  (Ashby  v.  Harris,  2  M.  &  W.  673). 

He  is  not,  in  any  case,  entitled  to  a  notice  of  action  for  any  thing  done 
by  him  in  executing  the  process  of  the  court  (see  1  Bing.  369 ;  8  Moo. 
400). 

See  a  form  against  a  sheriff  for  not  selling  goods  within  a  reasonable 
time  after  seizure,  with  special  damage,  that  the  creditor  became  bankrupt, 
and  thus  the  pit.  lost  the  proceeds  of  his  execution,  Gorev.  Lloyd,  12  M.  & 
W.  463;  Jacob  v.  Humphreys,  2  C.  &  M.  413;  Aireton  v.  Davis,  9  Bing. 
740 ;  Carlisle  v.  Perkins,  3  Stark.  163.  For  seizing  goods  equal  in  value 
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to  the  moneys  indorsed  on  the  writ,  and  levying  only  a  portion,  Slade  v. 
Hawley,  13  M.  &  W.  757.  For  not  returning  the  writ,  whereby  the  pit. 
was  put  to  expense,  Woodman  v.  Gist,  8  C.  &  P.  214.  For  excessive  levy 
and  not  selling  for  the  best  price  under  a  fi.  fa.,  Phillips  v.  Bacon,  9  East, 
298.  For  not  executing  within  a  reasonable  time  a  writ  of  possession  in 
ejectment,  Mason  v.  Paynter,  1  Q.  B.  974.  For  an  excessive  s(3Jzure, 
Gavvler  v.  Chaplin,  2  Exch.  503.  By  a  landlord  for  removing  goods  taken 
in  execution,  without  satisfying  *a  year's  rent  due,  Thurgood  v. 
Richardson,  7  Bing.  428 ;  Andrews  v.  Dixon,  3  B.  &  A.  645 ;  but  [  *882  ] 
Ryseley  v.  Ryle,  10  M.  &  W.  101 ;  11  M.  &  W.  16  ;  Smallman 
v." Pollard,  6  Man.  &  G.  1001 ;  Forster  v.  Cookson,  1  Q.  B.  417.  It  is  not 
necessary,  in  an  action  against  a  sheriff  for  reselling  goods  without  paying 
a  year's  rent,  to  show  that  express  notice  has  been  given  to  him  by  the  land- 
lord (Andrews  v.  Dixon,  3  B.  &  A.  645,  recognised  in  Risely  v.  Ryle,  10 
M.  &  W.  16);  nor  is  it  necessary  to  aver  notice  to  the  execution  creditor 
(Risely  v.  Ryle,  supra] ;  nor  need  it  be  alleged  that  the  goods  recovered 
were  by  law  distrainable  (Ib.).  As  to  liability  of  sheriff  to  levy  at  all  with- 
out payment  of  rent,  see  Cocker  v.  Musgrave,  15  Law  J.  365,  Q.  B.  The 
declaration  need  not  state  the  particulars  of  the  demise  (Bristow  v.  Wright, 
2  Doug.  665).  The  action  may  be  brought  by  an  executor  or  administrator 
(Palgrave  v.  Windham,  1  Stra.  212).  See  a  form  for  not  discharging  a 
party  privileged  from  arrest  from  other  writs,  which  were  in  the  sheriff's 
office,  against  him,  Watson  v.  Carroll,  4  M.  &  W.  592.  For  not  taking 
pit.  to  prison  on  an  arrest  within  twenty-four  hours,  pit.  not  having  consented 
to  be  carried  to  a  house  of  her  own  nomination,  Silk  v.  Humphreys,  4  Ad. 
&  E.  959. 

By  32  Geo.  II.  c.  28,  s.  1,  no  sheriff's  officer  shall  carry  any  person 
arrested  by  him  to  jail  within  twenty-four  hours  from  the  time  of  such  arrest, 
unless  such  person  shall  refuse  to  be  carried  to  some  safe  and  convenient 
dwelling-house  of  his  own  nomination  or  appointment ;  and  by  sect.  12,  a 
penalty  is  imposed  upon  any  officer  offending  agamst  the  act ;  this  statute 
applies  only  to  arrests  on  mesne  process,  and  not  to  arrests  in  execution 
(Evans  v.  Atkins,  4  T.  R.  555).  The  sheriff  or  any  of  his  officers  concerned 
in  acting  contrary  to  this  statute,  is  liable  to  the  penalty  (Dewhurst  v.  Pear- 
son, 1  Dowl.  P.  C.  664).  It  is  the  duty  of  the  officer  under  this  act  expressly 
to  request  his  prisoner  to  nominate  some  convenient  place  to  be  taken  to 
(Gordon  v.  Laurie,  1  Dowl.  N.  P.  C.  436). 

Issues  on  interpleader  rules,  directed  on  the  application  of  sheriffs  under 
1  &  2  Will.  IV.  c.  58,  are  usually  drawn  in  the  old  form  of  a  wager,  not- 
withstanding the  form  suggested  by  8  &  9  Viet.  c.  109,  s.  19.  The  claim- 
ant is  made  the  pit.,  and  the  executor  or  creditor  the  deft.  See  a  form  of 
declaration  on  29  Eliz.  c.  4,  against  the  sheriff  for  40£  penalty  for  extortion 
on  a  fi.  fa.,  2  Ch.  PI.  358 ;  Evans  v.  Moseley,  2  C.  &  M.  490 ;  Martin  v. 
Bell,  6  M.  &  S.  220  ;  Ashby  v.  Harris,  2  M.  &  W.  673 ;  Usher  v.  Walters, 
4  Q.  B.  553  ;  and  see  1  Viet.  c.  55 ;  2  Ch.  PI.  358,  352,  n.  (c) ;  and  Davies 
v.  Griffiths,  4  M.  &  W.  377;  Slater  v.  Hawes,  7  M.  &  W.  413 ;  1  Arch. 
Pr.  562.  As  to  the  summary  remedy  for  extortion,  see  7  Will.  IV.  &  1 
Viet.  c.  55;  Slater  v.  Haines,  7  M.  &  W.  413;  Phillips  v.  Canterbury 
(Lord),  11  M.  &W.  619;  Nash  v.  Allen,  4  Q.  B.  784;  Davies  v.  Edmunds, 
13  M.  &  W.  31 ;  Ball  v.  Hutchinson,  2  D.  &  L.  43. 

Defences.']  If  an  execution  creditor  abandons  his  process  after  seizure 
under  a  fi.  fa.  in  favour  of  a  claimant,  the  sheriff  has  still  a  right  to  show 
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in  an  action  against  him  that  the  goods  were  the  property  of  the  deft.  (Bayn- 
ton  v.  Harvey,  3  Dowl.  P.  C.  344). 

The  sheriff  may  show  that  the  authority  to  do  the  act  for  which  he  is 
sought  to  be  charged,  proceeded  from  the  pit.  himself;  thus,  where  the  offi- 
cer seized  the  whole  of  the  debtors  stock,  and  sold  sufficient  to  satisfy  the 
execution,  &c.,  it  is  his  duty  then  to  stop,  but  if  the  pit.  authorizes  him  to 
proceed  with  the  sale,  and  he  receives  the  whole,  the  sheriff  is  not  liable  for 
the  residue  after  satisfying  the  execution  (Cook  v.  Palmer,  6  B.  &  C.  742). 
But  if  the  sheriff  sell  more  than  sufficient  to  satisfy  the  debt  and 
[  *883  ]  costs,  he  is  *liable  in  trover  for  the  excess  (Batchelor  v.  Vyse,  4 
M.  &  S.  552,  overruling  1  Moo.  &  R.  331). 

If  the  sheriff's  defence  be  that  the  bailiff's  act  is  not  binding  upon  him 
(see  ante],  either  by  reason  of  its  having  been  done  after  a  supersedeas  has 
issued,  or  because  he  has  exceeded  his  authority;  not  guilty  will  suffice  for 
him  (Brown  v.  Copley,  7  Man.  &  G.  558).  So,  where  he  is  sued  for  a 
judicial  act,  as  issuing  process  out  of  a  county  court,  of  which  he  is  a  judge 
(Ib. ;  Tunno  v.  Morris,  2  C.  M.  &  R.  298  ;  see  Deers  v.  Brougham  (Lord), 
6%C.  &P.  249). 

See  a  form  of  plea  justifying  under  a  ft.  fa.  by  a  sheriff,  his  bailiffs,  and 
execution  creditor,  sued  together  for  breaking  a  house  and  seizing  goods,  1 
Ch.  PI.  by  Pearson,  770.  If  there  be  any  doubt  as  to  the  writ  being  regu- 
larly issued,  the  sheriff  and  officer  should  not  pin  the  execution-creditor  in 
his  plea.  So,  the  execution-creditor  should  not  join  the  officer  if  he  have 
been  guilty  of  any  excess  in  executing  the  writ  (see  Britton  v.  Cole,  2  Stra. 
1184). 

If  the  sheriff  have  seized  the  goods  of  A.  B.  under  a  ft.  fa.  against  him, 
and  C.  D.  bring  an  action  therefor,  claiming  the  property  in  the  goods  under 
a  bill  of  sale  or  conveyance  from  A.  B.,  the  deft,  may,  under  a  plea  denying 
that  the  goods  are  plt.'s,  show  that  the  instrument  was  collusive  or  fraudulent 
(Nicholls  v.  Bastard,  2  C.  M.  &  R.  659,  per  Parke,  B.;  Harrison  v.  Dixon, 
12  M.  &  W.  142). 

In  justifying  under  a  writ  of  execution,  a  sheriff  need  not  state  the  judg- 
ment (Cotes  v.  Michell,  3  Lev.  20 ;  and  see  Collett  v.  Keith  (Lord),  2  East, 
263;  Grant  v.  Bagge,  3  East,  132;  Barker  v.  Braham,  3  Wils.  376); 
but  it  is  necessary  for  him  to  set  forth  the  writ,  it  not  being  sufficient  to 
allege  generally  that  he  committed  the  act  complained  of  by  virtue  of  a  cer- 
tain writ  to  him  directed  (1  Saund.  298,  n.  1).  The  bailiff  must  also  set 
forth  the  warrant  directed  to  him  (Ib.).  The  sheriff  or  officer  must  also 
show  that  he  has  substantially  pursued  his  authority  (Ib.).  Where  the  court 
out  of  which  the  writ  issues  has  jurisdiction  over  the  cause,  although  the 
proceedings  whereon  the  writ  is  grounded  be  erroneous,  or  even  the  writ 
itself  be  irregular,  yet  the  writ  is  sufficient  for  the  sheriff's  justification  ;  even 
if  the  writ  be  set  aside  for  irregularity,  after  being  executed  by  the  sheriff, 
yet  it  is  sufficient  to  justify  him  (2  Sid.  125;  1  Lev.  95).  So,  a  justifica- 
tion under  a  writ  of  declaration  and  replevin,  &c.  (Young  v.  Beck,  1  C.  M. 
&  R.  448),  molliter  manus  imposuit  to  serve  pit.  with  a  writ  (Harrison  v. 
Hodgson,  10  B.  &  C.  445).  A  writ  of  execution  issued  on  a  judgment  more 
than  a  year  old  without  a  sci.  fa.  is  only  voidable,  and  until  avoided  is  a 
justification  to  the  parties  who  caused  it  to  be  executed  (Blancherways  v. 
Burt,  4  Q.  B.  707).  Where  he  justifies  under  a  writ  of  mesne  process,  it  is 
necessary  for  him  to  show  the  writ  returned  (see  Vol.  I.  p.  1086;  1  Salk. 
409) ;  but  this  is  unnecessary  in  a  plea  by  a  sheriff's  bailiff  (Cro.  Car.  446). 
The  sheriff  may  justify  acting  under  a  ca.  sa.  or  Ji.  fa.  without  having 
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returned  them  (Cowp.  18  ;  10  East,  82 ;  Cro.  Eliz.  277) ;  see  forms  of  pleas 
and  replications,  Ch.  PI.,  by  Pearson,  740. 

In  an  action  of  trespass  against  the  sheriff  or  his  officer,  jointly  with  the 
pit.  or  his  attorney,  it  is  advisable  for  the  sheriff  to  justify  separately;  for, 
if  the  justification  be  joint,  and  it  be  bad  for  the  pit.,  it  will  be  bad  for  the 
sheriff  and  his  officer  also;  whereas,  if  he  had  justified  alone,  it  would  have 
been  a  good  justification  for  the  sheriff  or  his  officer  (Phillips  v.  Biron,  Stra. 
509,  993,  1184).  As,  if  the  officer  and  pit.  justify  under  a  ca.  sa.  together, 
they  are  bound  to  show  a  regular  judgment ;  whereas,  it  is  a  sufficient  justi- 
fication for  the  sheriff  to  show  the  writ  without  the  judgment  (3  Lev.  20 ; 
see  Watson  on  Sher.  84,  85). 

*If  the  entry  into  plt.'s  house  was  under  afi.fa.  against  a  third 
person,  it  is  essential  to  show  that  goods,  &c.,  of  such  third  per-  [  *884  ] 
son,  liable  to  be  taken  in  execution,  were  in  the  said  dwelling-house 
(see  Cooke  v.  Birt,  5  Taunt.  76  ;  White  v-  Wiltshire,  Palm.  52  ;  Johnson  v. 
Leigh,  6  Taunt.  246) ;  see  a  plea  of  justification  under  a  ca.  sa.,  deft,  hav- 
ing reasonable  ground  to  believe  that  the  debtor  was  in  the  house,  Whallpy 
v.  Williamson,  7  C.  &  P.  294.  The  plea  should  show  that  the  outer  door 
was  open  (11  Moo.  40;  see  Cooke  v.  Birt,  supra;  Whalley  v.  Williamson, 
7  C.  &  P.  294;  1  Ch.  Arch.  8th  ed.,  549;  2  ib.  960;  1  Bing.  N.  C.  721); 
see  a  plea  by  sheriff  justifying  breaking  open  the  outer  door,  because  he 
could  not  otherwise  remove  from  the  house  goods  which  he  had  seized,  Pugh 
v.  Griffiths,  7  Ad.  &  E.  840.  A  sheriff's  officer,  in  execution  of  a  bailable 
writ,  peaceably  obtained  entrance  by  the  outer  door,  but  before  he  could 
make  an  actual  arrest  was  forcibly  expelled  from  the  house,  and  the  outer 
door  fastened  against  him.  The  officer  obtained  assistance,  broke  open  the 
outer  door,  and  made  the  arrest :  held,  that  the  officer  was  justified  in  so 
doing :  held,  also,  that  the  demand  of  re-entry  under  such  circumstances 
was  not  requisite  to  justify  his  breaking  open  the  outer  door  (Aga  Kurboolie 
Mahomed,  App.  The  Queen,  Resp.  4  Moo.  P.  C.  Cas.  239). 

In  an  action  against  one  of  two  joint  tenants,  the  sheriff  should  seize  the 
whole  of  the  property  which  is  the  subject  of  the  joint  tenancy,  but  sell  only 
deft.'s  moiety  undivided  (Johnson  v.  Evans,  1  Dowl.  &  L.  935 ;  see  also, 
Garbett  v.  Veale,  5  Q.  B.  408 ;  Burnell  v.  Hunt,  Arch.  Pr.  583,  8th  ed.); 
see  a  form,  that  the  goods  were  the  property  of  the  pit.  and  M.  G.,  and  that 
deft,  recovered  judgment  against  M.  G.,  justifying  the  sale  of  a  moiety  under 
afi.fa.  against  him  (8  Ch.  PI.  by  Pearson,  773  ;  Johnson  v.  Evans,  7  Man. 
&  G.  240).  In  trespass  by  A.  B.,  the  deft,  justifies  under  a  ca.  sa.  alleged 
to  have  been  issued  against  "the  now  pit."  without  otherwise  describing  him. 
This  justification  is  established  by  production  of  a  ca.  sa.  against  C.  B.,  and 
proof  that  in  the  former  action,  the  now  pit.  was  the  party  sued  by  the  name 
of  C.  B.  It  seems  that  the  plea  would  have  been  more  formal  if  it  had  al- 
leged that  the  ca.  sa.  was  against  C.  B.,  and  that  the  party  against  whom 
the  ca.  sa.  issued  and  the  now  pit.,  were  one  and  the  same  person ;  and 
although  it  had  been  alleged,  that  the  ca.sa.  was  against  C.  B.,  the  averment 
of  identity  would  have  been  sufficient  without  averring  that  the  pit.  was  known 
as  well  by  one  name  as  the  other  (Fisher  v.  Magnay,  5  Man.  &  G.  778). 
In  trespass  of  quare  clausum  fregit  against  the  sheriff  and  A.,  the  sheriff 
justified  under  a^/L/a,,  issued  against  the  goods  of  the  pit.  by  A.;  to  this 
the  pit.  replied,  that  iheji.fa.  did  not  issue  against  the  goods  of  the  pit.  It 
appeared  that  A.  had  obtained  judgment  against  Joseph  Jarmain,  without 
any  further  description,  under  which  the  goods  of  Joseph  Jarmain  the  elder 
were  taken :  held,  that  the  writ  afforded  no  justification  to  the  sheriff  (Jar- 
main  v.  Hooper,  6  Man.  &  G.  827 ;  and  see  Bowles  v.  Senior,  6  Q.  B.  676). 
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In  trespass  against  the  sheriff,  ho  pleaded,  first,  not  guilty;  secondly,  as 
to  seizing  the  goods,  a  denial  that  they  were  plt.'s ;  thirdly,  a  justification 
under/,  fa.  (see  Carnaby  v.  Wildy,  8  Ad.  &  E.  872). 

To  an  action  by  a  landlord  for  removing  goods  taken  in  execution,  with- 
out paying  a  year's  rent,  the  deft,  pleaded,  first,  that  he  had  not  notice  of 
any  rent  being  due ;  secondly,  that  no  such  rent  was  due  (Reed  v.  Thoyts, 
6  M.  &  W.  412);  and,  in  addition,  thirdly,  a  denial  that  the  deft,  took  the 
goods  of  the  tenant  under  the  writ  of  execution  ;  fourthly,  a  denial  that  the 
execution  creditor  was  tenant  to  the  pit.  (Foster  v.  Cookson,  Ch. 
[  *885  ]  PI.  by  Pearson  ;  see  Gore  v.  Lloyd,  12  M.  &  W.  465).  *The  alle- 
gation of  removal  is  material,  and  is  not  supported  by  the  mere 
execution  of  a  bill  of  sale  by  the  sheriff  (Smallman  v.  Pollard,  6  Man.  &  G. 
1001). 

The  1  Viet.  c.  55,  does  not  repeal  the  29  Eliz.  c.  4,  which  makes  the 
sheriff  liable  in  treble  damages,  for  extorting  more  on  aji.fa.  than  is  allowed 
by  that  statute ;  so  that,  if  sued  thereon,  the  deft,  must  plead  specially,  in 
order  to  avail  himself  of  the  higher  fees  allowed  by  the  judges  under  the 
former  statute  (Pilkington  v.  Cook,  16  M.  &  W.  616).  See  a  plea  by  a 
sheriff  to  trespass,  by  assignees  of  a  bankrupt,  for  seizing  the  bankrupt's 
goods,  that  the  deft,  seized  under  ^fi.fa.  before  fiat,  and  without  notice  of 
a  prior  act  of  bankruptcy  (Cheston  v.  Gibbs,  12  M.  &  W.  Ill  ;  see  Edmonds 
v.  Lawley,  6  M.  &  W.  286 ;  Whitmore  v.  Robinson,  8  M.  &  W.  463;  Un- 
win  v.  St.  Quinton,  11  M.  &  W.  277;  Belcher  v.  Magnay,  12  M.  &  W. 
102 ;  Aldred  v.  Constable,  6  Q.  B.  370). 

It  would  seem  that  this  defence  might  be  taken  under  the  plea  of"  no  pro- 
perty," where  the  sheriff  has  absolutely  sold  the  goods  before  fiat ;  for  in 
such  case  the  property  is  changed  under  2  &  3  Viet.  c.  29 ;  but  if  the  tres- 
pass be  merely  the  seizing  them,  though  the  sheriff  is  justified  in  seizing, 
yet,  inasmuch  as  the  property  remains  in  the  bankrupt,  viz.  in  the  assignees 
by  relation,  the  sheriff  should  plead  specially  (Ch.  PI.  by  Pearson,  747 ;  see 
Found  v.  Duke,  3  M.  &  W.  622,  per  Parke,  B.,  which  seems  applicable 
in  trespass,  though  not  in  trover;  Ib. ;  see  Edwards  v.  Hooper,  3  M.  &  W. 
363). 

Replication.']  In  trover  by  assignees  of  a  bankrupt  against  the  sheriff, 
the  latter  justified  under  a  judgment  recovered  in  this  court;  a  fi.fa.  issued 
thereon,  and  a  seizure  before  the  fiat,  stating  a  sale  of  the  goods,  but  with- 
out averring  that  it  was  before  the  fiat,  and  alleging  that  at  the  time  of  the 
seizure  the  execution  creditor  had  no  notice  of  any  prior  act  of  bankruptcy. 
The  pit.  replied  that,  before  the  judgment  was  recovered,  the  bankrupt  made 
his  warrant  of  attorney,  authorizing  certain  attorneys  to  appear  for  him,&c., 
at  the  suit  of  S.}  and  thereupon  to  confess  such  action,  or  suffer  judgment  by 
nil  dicit  or  otherwise  to  pass  against  him,  to  be  forthwith  entered  up  of 
record,  averring  that  the  warrant  of  attorney  was  given  by  way  of  fraudu- 
lent preference.  The  rejoinder  only  denied  that  the  warrant  of  attorney 
was  given  by  way  of  fraudulent  preference,  which  issue  was  found  for  the 
defts.:  held,  that  the  pits,  were  entitled  to  judgment  non  obstante  veredicto, 
it  being  admitted  on  the  record  that  the  judgment  was  obtained  on  the  war- 
rant of  attorney,  which  would  only  authorize  a  judgment,  by  confession,  nil 
elicit,  or  other  default,  and  therefore  that  the  case  was  within  the  6  Geo.  IV. 
c.  16,  s.  108,  and  the  execution  was  not  protected  by  2  &  3  Viet.  c.  29 
(Rawdon  v.  Wentworth,  10  M.  &  W.  36  ;  see  "  BANKRUPTCY"). 

Trespass  against  bailiff  for  breaking,  &c.,  plt.'s  dwelling-house,  and  there 
remaining  until  pit.  paid  him  a  sum  of  money.  Plea,  that  deft,  entered  under 
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&Ji.fa.  and  warrant  thereon,  directing  him  to  levy.  Replication,  that,  before 
the  writ  and  warrant  were  fully  executed,  deft,  exacted  more  than  the  sum 
he  was  entitled  to  levy  :  held,  that  the  replication  alleged  no  facts  constituting 
the  deft,  a  trespasser  db  initio,  and  was  therefore  bad  on  demurrer  (Shorland 
v.  Govett,  8  D.  &  R.  257). 

As  to  replication  de  injuria,  see  Replication,  1  Ch.  PI.  by  Pearson,  742. 
See  a  replication  that  the  judgment  under  which  the  deft,  justified  was  set 
aside  by  rule  of  court,  Jones  v.  Williams,  8  M.  &  W.  349;  see  Codrington 
v.Lloyd,  8  Ad.  &  E.  449;  Brown  v.  Jones,  15  M.  &  W.  191. 
The  replication  should  show  the  grounds  on  which  *the  capias  [  *886  ] 
under  which  the  deft,  justifies  was  set  aside  (Prentice  v.  Harrison, 
4  Q.  B.  857).     No  action  lies  where  the  writ  was  erroneous,  and  set  aside 
on  that  ground  (Ib.).     That  the  writ  was  irregularly  issued  is  sufficient 
(Rankin  v.  De  Medina,  1  C.  B.  183 ;  Brown  v.  Jones,  15  M.  &  W.  191). 

See  a  replication  that  the  execution  creditor  gave  the  sheriff  notice  not  to 
execute  the  writ,  Baker  v.  St.  Quinton,  12  M.  &  W.  441  ;  see  Walker  v. 
Hunter,  2  C.  B.  324.  But  deft,  cannot  rejoin  that  this  was  done  to  cheat  the 
attorney  of  his  costs  (Baker  v.  St.  Quinton,  supra). 

Where,  in  trover  by  assignees,  the  deft,  justified  under  a  fi-fa.  against 
the  bankrupt  before  fiat,  and  without  notice  of  the  act  of  bankruptcy :  the 
pit.  replied  that  the  judgment  was  on  a  warrant  of  attorney  given  by  way  of 
fraudulent  preference;  that  the  fiat  issued  within  two  months  of  the  execution 
and  sale,  and  that  the  sheriff  sold  with  notice  of  the  act  of  bankruptcy  and 
fiat:  held  good  in  confession  and  avoidance  (Cheston  v.  Gibbs,  12  M.  &  W. 
Ill  ;  Whitmore  v.  Robertson,  8  M.  &  W.  466);  see  Bland  v.  Constable,  4 
Q.  B.  676  ;  Scott  v.  Lewis,  7  C.  &  P.  347). 

See  a  replication  that  the  judgment  was  on  a  cognovit  or  warrant  of  attor- 
ney, given  by  way  of  fraudulent  preference,  Scott  v.  Lewis,  7  C.  &  P.  347; 
Rawdon  v.  Wentworth,  supra. 

See  a  replication  that  a  supersedeas  issued,  Brown  v.  Copley,  7  Man.  & 
G.  558. 

See  a  new  assignment  to  a  plea  of  justification  under  aji.fa.  by  a  sheriff, 
stating  that  he  conlinued  in  the  house  an  unreasonable  time,  Playfair  v. 
Musgrave,  14  M.  &  W.  239;  that  the  sheriff  broke  open  an  outer  door,  Pugh 
v.  Griffiths,  7  Ad.  &  E.  830. 

Evidence. 

Evidence  of  Cause  of  Action.]  This,  in  general,  will  be  the  same  as  in 
other  cases  (see post,  "TROVER,"  "TRESPASS."). 

Evidence  of  Property.]  In  trespass,  or  trover,  for  taking  the  plt.'s  goods, 
the  pit.  may  be  put  to  prove  the  property  of  the  goods,  and  the  taking  and 
conversion  by  the  deft.  It  will  suffice,  in  general,  for  the  pit.  to  show  that 
he  was  in  possession  of  the  goods  at  the  time  of  the  seizure,  which  will  be 
prima  facie  evidence  of  property  (see  "  TROVER").  If,  when  he  is  not  in 
possession  himself,  he  relies  upon  an  assignment  from  a  former  owner,  he 
must  prove  the  possession  of  such  former  owner,  and  the  assignment  to 
himself. 

Of  the  Taking]  The  prosecution  of  a  bill  of  sale  executed  by  the  deft., 
and  reciting  the  issuing  of  a  writ  and  the  seizure  of  the  goods,  will  be  evi- 
dence of  taking  in  trespass  (Woodward  v.  Larking,  3  Esp.  286).  The  act 
of  the  bailiff  in  executing  a  writ  is,  in  law,  the  act  of  the  sheriff,  though  the 
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writ  do  not  justify  him.  Thus,  whon  he  takes  goods  on  aji.fa.  against  B., 
or  even  where  the  bailiffs  arrest  after  the  return  of  the  writ  (Price  v.  Peek, 
1  Bing.  N.  C.  385,  per  Tindal,  C.  J.;  Underhill  v.  Wilson,  6  Bing.  697 ;  see 
supra)]  or  where  the  bailiff  arrests  under  a  ft.  fa.  instead  of  a  ca.sa.  (Smart 
v.  Hutton,  8  Ad.  &  E.  568).  But  if  the  sheriff  act  in  a  judicial  character, 
as  in  his  county  court,  he  is  not  liable  for  the  acts  of  his  officers  (Tunno  v. 
Morris,  2  C.  M.  &  R.  298). 

In  an  action  for  money  had  and  received,  to  recover  a  sum  levied  under 
an  execution,  but  not 'paid  over  by  the  sheriff  to  the  pit.,  the  latter  must  prove 
the  writ  of  execution  and  the  levy  under  it. 

Proof  of  deft.'s  warrant,  reciting  the  writ,  will  it  seems,  be  sufficient  (Wil- 
son v.  Norman,  1  Esp.  154).  As  to  evidence  of  deft.'s  seal  of 
[  *887  ]  *office,  see  Harris  v.  Ashley,  1  Selw.  N.  P.  554 ;  Middleton  v. 
Sandford,  4  Camp.  36  ;  but  see  Kitson  v.  Fagg,  1  Stra.  60.  The 
writ,  the  levy,  and  the  return,  may  be  evidence  by  an  examined  copy  of  the 
writ  and  return,  and  no  prior  demand  is  necessary  (Dale  v.  Birch,  3  Camp. 
347  ;  see  "  WRIT").  A  letter  written  by  the  under-sheriff  is  also  evidence 
to  fix  the  deft.  (Haynes  v.  Hayton,  cited  6  Q,  B.  169);  but  the  statements  of 
the  writer  are  thereby  made  evidence  for  the  deft.  (Ib.). 

The  levy  may  be  proved  by  the  sheriffs  officer,  or  party  present ;  but  it  is 
not  sufficient  to  prove  the  taking  and  selling  of  the  goods  by  a  person  reputed 
to  be  an  officer  of  the  sheriff,  without  proof  of  the  writ  of  execution  or  war- 
rant (Wilson  v.  Norman,  1  Esp.  154). 

Evidence  in  an  Action  for  taking  Goods  in  Execution  without  paying 
a  Year's  Rent.]  The  pit.  may  be  required  to  prove  the  demise  and  the  rent 
in  arrear:  the  seizure  of  the  goods  in  execution  :  notice  to  the  sheriff  accord- 
ing to  8  Anne,  c.  14,  s.  1 ;  the  removal  of  the  goods  without  paying  the  rent  ; 
and  the  value  of  the  goods. 

Of  the  Demise]  As  to  proof  of  tenancy,  see  "  USE  AND  OCCUPATION," 
"  EJECTMENT,"  REPLEVIN."  The  declaration  need  not  stale  the  particulars 
of  demise  ;  but  if  staled  they  must  be  proved  as  laid  (Bristow  v.  Wright,  2 
Doug.  665).  There  must  be  a  rent  certain  ;  so  occupation  under  an  agree- 
ment for  a  future  lease,  without  payment  of  rent,  is  not  sufficient  (Risely  v. 
Ryle,  11  M.  &  W.  16).  A  demise  from  a  lessee  to  an  under-tenant  is  with- 
in the  statute  (Thurgood  v.  Richardson,  7  Bing.  428).  The  trustee  of  an 
outstanding  satisfied  term,  held  in  trust  to  attend  the  inheritance,  is  a  landlord 
(Colyer  v.  Spear,  2  B.  &  B.  67).  Where  it  was  agreed,  on  the  sale  of 
premises,  that  from  the  time  of  the  vendee  taking  possession  until  the  com- 
pletion of  the  purchase,  he  should  pay  to  the  vendor  at  the  rate  of  100£  a- 
year  ;  held,  that  this  was  rent  under  the  statute  (Sanders  v.  Musgrave,  6  B. 
&  C.  524). 

Of  Rent  in  Arrear]  For  this  purpose  it  will  suffice  to  show  the  occupa- 
tion of  the  tenant,  and  the  amount  of  the  rent,  and  that  it  has  not  been  paid. 
It  is  not  necessary  to  call  the  tenant  to  prove  the  state  of  accounts  between 
the  landlord  and  himself  (Harrison  v.  Barry,  7  Prin.  690). 

Damages]  The  pit.  can  only  recover  the  rent  due  at  the  time  of  taking 
the  goods,  and  not  that  which  accrues  after  the  taking,  and  during  the  con- 
tinuance of  the  sheriff  in  possession  (Hoskins  v.  Wright,  1  M.  &  S.  245). 

Of  Notice]    The  8  Anne,  c.  14,  s.  1,  enacts,  that  no  goods  or  chattels  in 
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or  upon  any  messuage,  lands,  or  tenements,  leased  for  life  or  lives,  term  of 
years,  at  will,  or  otherwise,  shall  be  liable  to  be  taken  in  execution,  unless 
the  party  at  whose  suit  the  execution  is  sued  out  shall,  before  the  removal  of 
such  goods  from  off  the  premises,  pay  to  the  landlord  of  the  premises,  or  his 
bailiff,  all  such  sums  of  money  as  are  due  for  rent  for  the  premises  at  the 
time  of  the  taking  the  goods,  provided  the  said  arrears  of  rent  do  not 
amount  to  more  than  one  year's  rent.  And  in  case  the  arrears  shall  exceed 
one  year's  rent,  then  the  party  at  whose  suit  the  execution  is  sued  out,  pay- 
ing the  landlord,  &c.,  one  year's  rent,  may  proceed  to  execute  judgment,  and 
the  sheriff  is  empowered  and  required  to  levy  and  pay  to  the  pit.  as  well  the 
money  paid  for  rent  as  the  execution  money.  By  11  Geo.  IV.  c.  11,  the 
provisions  of  the  statute  *of  Anne  are  extended  to  a  seizure  and 
sale  of  goods,  under  process  issuing  out  of  the  Court  of  Pleas  at  [  *888  ] 
Durham  (Brandling  v.  Barrington,  6  B.  &  C.  467). 

The  sheriff  must  be  proved  to  have  had  notice  of  the  landlord's  claim 
(Arnitt  v.  Garnett,  3  B.  &  A.  441  ;  Smith  v.  Russell,  3  Taunt.  400).  But 
if  it  appear  that  the  sale  had  been  conducted  with  great  secrecy  and  despatch 
it  is  for  the  jury  to  say  whether  the  sheriff  knew  of  the  fact  that  the  rent 
was  in  arrear,  though  no  notice  had  been  given  to  him  before  the  sale 
(Andrews  v.  Dixon,  3  B.  &  Ad.  645).  But  as  the  statute  does  not  require  any 
special  notice,  if  a  knowledge  of  the  landlord's  claim  can  be  brought  home 
to  the  deft,  or  his  bailiff  (see  Reed  v.  Thoyts,  supra),  before  he  has  parted 
with  the  money  raised  by  the  levy,  he  will  be  liable.  Notice  to  the  creditor 
is  not  necessary  (Risely  v.  Ryle,  11  M.  &  W.  16). 
« 

Removal.]  An  actual  removal  and  not  a  mere  sale  must  be  proved  (Small- 
man  v.  Pollard,  6  Man.  &  G.  1001).  It  is  sufficient  to  show  that  some  of 
the  goods  were  removed  ;  it  is  not  necessary  to  show  that  enough  was  not 
left  to  satisfy  the  rent  (Collyer  v.  Spee,  supra).  Qucere,  whether  the  goods 
need  be  distrainable  goods  (Risely  v.  Ryle,  supra). 

Value.]  This  evidence  seems  only  necessary  in  order  to  show  the  extent 
of  plt.'s  loss  by  deft.'s  misconduct.  The  jury,  however,  are  not  confined  to 
the  precise  amount  produced  on  the  sale  by  the  sheriff;  the  pit.  may  show 
that  if  the  deft,  had  proceeded  regularly,  the  whole  would  have  been  paid,  or 
that  the  goods  sold  badly  (Foster  v.  Hilton,  1  Dowl.  P.  C.  35,  per  Taunton, 
J.).  But  the  jury  are  not  bound  to  give  the  sum  for  which  the  goods  sold 
(Calvert  v.  Joliffe,  3  B.  &  Ad.  418,  per  Parke,  J.). 

Of  the  Seizure  under  the  Execution.]  See,  as  to  how  to  connect  sheriff 
with  bailiff,  infra.  The  execution  may  be  proved  by  production  and  proof 
of  the  writ  and  warrant,  and  of  the  levy  having  been  made.  The  deft,  plea- 
ded not  guilty,  want  of  notice  of  arrears,  and  nothing  in  arrear.  The  plt.'s 
tenant  proved  the  arrears  and  notice  to  the  man  who  seized,  and  that  there 
was  only  one  execution :  held,  that  as  the  pleas  did  not  deny  the  fact  of  exe- 
cution, the  connexion  between  that  man  and  the  sheriff  was  admitted,  and 
that  the  pit.  need  not  produce  any  warrant,  although  he  had  taken  a  bill  of 
sale  of  goods  from  his  tenant,  which  was  fraudulent  as  against  creditors,  and 
in  respect  of  which  the  jury  negatived  his  property  on  a  count  in  trover  on 
the  same  record  (Reed  v.  Thoyts,  8  M.  &  VV.  410  ;  see  Barsham  v.  Bulcock, 
infra).  A  commission  of  bankrupt  is  not  an  execution  within  the  act  (Lee 
v.  Lopes,  15  East,  230). 

The  proofs  must  substantially  agree  with  the  facts  stated  in  the  declaration. 
It  must  appear  that  the  premises  were  held  at  a  rent  certain.  And  where 
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the  tenant  entered  into  possession  in  January,  1829,  under  an  agreement 
made  in  October,  1828,  whereby  a  lease  was  to  be  granted  to  him  from  the 
20th  November,  1828,  but  no  lease  was  granted,  and  the  tenant  continued 
to  occupy  until  the  time  of  the  execution  in  February,  1842,  but  no  payment 
of  rent  was  shown  to  have  been  made  :  held,  that  it  did  not  sufficiently  appear 
that  he  held  as  tenant  at  a  rent  certain,  so  as  bring  the  case  within  the  stat- 
ute, and  render  the  sheriff  liable  (Risely  v.  Ryle,  11  M.  &  \V.  16).  As  to 
evidence  in  action  for  an  escape  orfalse  return,  see  those  titles. 

In  order  to  maintain  money  had  and  received  against  the  sheriff,  either 

the  money  or  the  goods,  for  which  the  pit.  claims  the  *proceeds, 

[  *889  ]  must  originally,  or  at  the  time  of  the  action,  brought,  have  belonged 

to  the  pit.  (Thurston  v.  Mills,  16  East,  274  ;  per  Lord  Ellenborough, 

C.  J.).     Therefore,  if  the  sheriff  after  having  seized  goods  under  a  fi.Ja., 

at  the  suit  of  A.  sell  them,  though  irregularly,  under  another  process  at 

the  suit,  and  for  the  benefit  of  B.,  an  action  for  money  had  and  received 

cannot  be  supported  by  A.  against  the  sheriff  (Ib.).     Mere  possession  of  the 

property  is  sufficient  against  a  wrongdoer,  though  a  mere  seizure  is  not 

sufficient  to  render  the  sheriff  liable  in  such  action  (Leighton  v.  Seppings,  1 

B.  &  Ad.  241  ;   Thurston  v.  Mills,  supra;  and  see  Attle  v.  Backhouse,  3 
M.  &  W.  633).     But  if  the  sale  be  under  the  plt.'s  process,  then  the  action 
will  lie  even,  it  seems,  before  a  return  of  the  process,  but  a  demand  of  the 
money  should  be  first  made  (Dale  v.  Birch,  3  Camp.  347  ;  Swain  v.  Mor- 
land,  1  B.  &  B.  370 ;  see  Cook  v.  Palmer,  6  B.  &  C.  739  ;  Notley  v. 
Buck,  8  B.  &  Cv  160 ;  Morland  v.  Pellatt,  6  B.  &  C.  722  ;  Nelstropp  v. 
Scarisbrick,  8  Dowl.  P.  C.  746  ;  Harris  v.  Lloyd,  5  M.  &  VV,  432  ;  Scarfe 
v.  Hallifax,  7  M.  &  W.  288  ;  Jefferies  v.  Shepherd,  3  B.  &  A.  696).     In 
the  case  of  bankruptcy,  money  had  and  received  lies  against  the  sheriff 
without  actual  notice  (Young  v.  Marshall,  8  Bing.  43 ;  but  see  2  &  3  Viet. 
c.  29;  ante,  p.  880).  Prove  the  issuing  of  the  Ji.  fa.  at  the  deft. 's  suit,  the 
deft.'s  warrant  reciting  the  writ  will  suffice  (Wilson  v.  Norman,  1  Esp.  154). 
An  examined  copy  oi  the  writ  and  return  will  suffice  (Dale  v.  Birch,  2  Camp. 
347). 

The  officer  who  makes  an  arrest  ought  to  require  the  party  arrested  to 
nominate  some  convenient  dwelling-house  to  be  taken  to,  for  the  latter  can- 
not be  said  to  refuse  till  the  proposal  hath  been  made,  and  a  mere  omission 
by  him  to  nominate  a  place  does  not  justify  carrying  him  immediately  to  jail 
(Simpson  v.  Renton,  5  B.  &  Ad.  35).  Semble,  if  a  party  be  arrested  on 
mesne  process,  and  when  called  on  by  the  officer  to  name  a  safe,  &c.,  dwel- 
ling-house, to  which  he  will  be  carried,  names  his  own  house,  to  which  the 
officer  objects,  pursuant  to  sec.  1  of  the  32  Geo.  II.  c.  28,  he  cannot  be  car- 
ried to  any  tavern,  &c.,  without  his  free  consent  (Summers  v.  Moseley,  2 

C.  &  M.  477).    Held,  issue  being  joined  on  the  allegation  in  a  plea  of  the  con- 
sent to  go  to  L.'s  house,  that  the  consent  to  be  proved  is  not  such  consent  as 
a  person  would  give  who  had  the  option  of  being  at  large,  but  that  the  ques- 
tion was,  whether  pit.  consented  to  go  to  the  particular  house  as  a  person 
would  consent  who  was  obliged  to   be  in  confinement  somewhere  (Silk  v. 
Humphrey,  4  Ad.  &  E.  959) ;  the  fact  of  the  sheriff  suggesting  L.'s  house 
did  not  prevent  the  consent  from  being  free,  within  the  meaning  of  the 
issue  (Ib.). 

A  deft,  arrested  cannot,  under  32  Geo.  II.  c.  28,  be  taken  to  jail  within 
twenty-four  hours,  unless  he  has  refused  to  name  a  house  to  be  taken  to 
(Dewhurst  v.  Pearson,  1  Dowl.  P.  C.  664).  The  beginning  to  carry,  and 
not  the  arrival  at  the  prison,  is  to  be  considered  as  the  carrying  to  prison 
(Ib.;  see  Summers  v.  Moseley,  2  C.  &  M.  477). 
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Where  the  sheriff  delays  selling  for  an  unreasonable  time,  and  before  the 
sale,  but  after  the  time  when  he  ought  to  have  sold,  receives  notice  of  a  fiat 
in  bankruptcy  against  the  execution  debtor,  and  afterwards  returns  that  he 
has  the  levy  money  in  his  hands,  but  that  he  has  received  such  notice,  it  lies 
upon  the  pit.  to  prove  the  trading,  act  of  bankruptcy,  &c. ;  so  as  to  show 
that  by  reason  of  the  sheriff's  delay,  the  right  of  property  in  the  goods 
seized  passed  before  the  sale  into  other  hands,  and  that  the  plt.'s  execution 
had  been  thereby  frustrated  (Bales  v.  Wingfield,  2  Nev.  &  M.  831).  In  a 
case  for  wilful,  and  without  reasonable  or  probable  cause,  delaying  to  sell 
plt.'s  goods,  which  had  been  seized  under  a  writ  of  scire  facias,  a  rule  of 
court,  by  a  person  after  conviction  for  a  *misdemeanor  is  com- 
mitted to  gaol,  in  pursuance  of  his  sentence,  is  sufficient  evidence  [*890] 
to  prove  an  allegation  that  the  pit.  had  been  sentenced  to  im- 
prisonment (Carlisle  v.  Parkins,  3  Stark.  163). 

On  principles  of  public  policy,  a  sheriff  is  liable  civilly  for  the  trespass, 
extortion,  or  other  wilful  misconduct  of  his  bailiff,  when  acting  as  such  un- 
der the  express  or  implied  authority  of  the  sheriff  (Woodcall  v.  Knatchbull, 
2  T.  R.  154;  3  Wils.317  ;  Peshall  v.  Leyton,  3  Wils.712;  Tyte  v.  Globe, 
7  T.  R.  267 ;  Ackworth  v.  Kempe,  Doug.  40;  Sturney  v.  Smith,  11  East, 
25 ;  Crowder  v.  Long,  8  B.  &  C.  602).  But  the  sheriff  is  not  responsible 
if  the  wrong  complained  of  be  neither  expressly  sanctioned  by  the  sheriff, 
nor  impliedly  committed  by  his  authority ;  if  it  be  an  act  not  within  the 
scope  of  the  authority  given  (Cook  v.  Palmer,  6  B.  &  C.  739;  Crowder  v. 
Long,  8  B.  &  C.  598 ;  Tomkinson  v.  Russell,  9  Pri.  287 ;  Bowden  v. 
Waithman,  5  Moo.  183;  Stuart  v.  Whittaker,  1  R.  &  M.  310).  No  action 
lies  against  a  sheriff  for  a  false  return  of  nulla  bona,  by  his  bailiff,  to  a  writ 
offi.fa.  issued  out  of  his  county  court  (Pilcher  v.  King,  9  Ad.  &  E.  288) : 
and  the  marshal  of  the  Queen's  Bench  prison  is  not  liable  for  a  tortious  act 
committed  by  the  deputy  marshal  in  ill-treating  a  prisoner  in  the  exercise  of 
his  office,  unless  the  appointment  of  the  deputy  is  proved,  or  the  facts  show 
that  the  marshal  was  cognizant  of  the  act  done  (York  v.  Chapman,  3  P.  & 
D.  496).  So,  the  sheriff  is  not  liable,  when  the  pit.  in  an  action,  or  an  exe- 
cution creditor,  induces  the  bailiff  to  depart  from  the  ordinary  course  of  duty 
without  the  sheriff's  knowledge  (Cook  v.  Palmer,  supra;  Crowder  v.  Long, 
supra). 

In  an  action  for  extortion,  the  evidence  will  depend  entirely  on  the  state 
of  pleadings.  If  the  pit.  state  the  judgment  in  his  declaration,  and  that  exe- 
cution was  sued  out  on  the  said  judgment,  it  must  be  proved  (Savage  v. 
Smith,  2  Bl.  R.  1101 ;  Peppin  v.  Solomans,  5  T.  R.  498).  As  to  evidence 
of  the  mode  of  issuing  iheji.fa.,  and  connecting  the  sheriff  with  his  bailiff, 
see  infra;  the  return  to  the  writ  that  the  deft.  "  has  caused  to  be  levied," 
&c.,  will  suffice  (Woodgate  v.  Knatchbull,  2  T.  R.  154).  The  authority 
must  be  shown  to  have  been  derived  from  the  sheriff;  therefore,  if  the  extor- 
tion be  committed  by  an  officer  not  named  in  the  warrant,  to  whose  house 
the  party  had  been  carried,  the  sheriff  is  not  liable  (George  v.  Perrin,  4 
Esp.  63) ;  so,  where  the  writ  is  directed  to  the  coroner,  but  executed  by  an 
officer  of  the  sheriff  (Sarjeant  v.  Cowan,  1  C.  &  M.  491).  If  the  money 
levied  be  not  sufficient  to  pay  the  plt.'s  claim,  the  retaining  of  any  part 
which  ought  to  be  paid  over  to  the  pit.  is  an  indirect  receiving  or  taking  from 
him  within  the  slat.  28  Eliz.  c.  4  (Buckle  v.  Bewes,  3  B.  &  C.  688).  The 
stat.  32  Hen.  VI.  c.  9,  is  repealed  by  1  Viet.  c.  55,  which  permits  sheriffs 
and  their  officers  to  take  such  fees,  and  no  more,  as  are  allowed  by  the  offi- 
cers of  the  courts  of  law  at  Westminster,  under  the  sanction  of  the  judges. 
This  statute  does  not  affect  the  sheriff's  right  to  poundage  (Davis  v.  Grif. 
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fiths,  4  M.  &  W.  377),  and  he  is  still  liable  to  treble  damages  for  ex- 
torting more  than  is  allowed  by  29  Eliz.  c.  4  (Pilkington  v.  Cook,  16  M.  & 
W.  615 ;  4  D.  &  L.  347 ;  Wrightup  v.  GTeenacre,  16  Law  J.  246,  Q.  B.). 
By  5  &  6  Viet.  c.  98,  s.  31,  after  1st  of  March,  1843,  no  poundage  shall  be 
taken  by  sheriffs,  bailiffs,  and  others,  for  taking  the  body  in  execution,  and 
only  such  fees  shall  be  taken  by  the  sheriff  or  persons  having  return  of  writs 
as  shall  be  allowed  under  1  Viet.  c.  55  (see  Jaques  v.  Whitcomb,  1  Esp. 
361 ;  Martin  v.  Slade,  2  N.  R.  59). 

Duty  and  Liability  on  executing  Writs  of  Fi.  Fa.]  Where  a  sheriff's 
officer,  to  whom  a  writ  offi.fa.  was  directed,  offered  to  stay  the  execution 
on  receiving  a  sum  of  money,  and  his  partner  and  assistants  afterwards  exe- 
cuted the  writ  illegally,  by  breaking  open  an  outer  door  in  his  absence,  and 
he  subsequently  withdrew  the  execution  on  the  payment  of  the  levy  and  a 
bonus  to  himself:  held,  that  there  was  sufficient  evidence  to  justify  a  jury 
in  finding  him  guilty  as  a  co-trespasser,  on  the  ground  that  he  had  author- 
ized the  unlawful  act  (Brunswick  (Duke  of)  v.  Sloman,  18  Law  J.  299, 
C.  P.). 

The  amount  of  damages  in  such  a  case  is  a  matter  for  the  discretion  of 
the  jury,  but  they  are  entitled  to  award  the  amount  paid  under  the  execu- 
tion as  a  portion  of  the  damages  (Ib.). 

A  plea,  justifying  a  trespass  under  aji.fa.,  must  show  that  the  outer  door 
was  open,  and  if  that  allegation  be  not  proved,  the  justification  falls  (Ib.). 
Qucere  to  what  extent  a  levy  under  afi.fa.  can  be  justified,  when  properly 
pleaded  in  a  case  where  the  possession  of  the  goods  has  been  illegally  ob- 
tained (Ib.). 

Where  goods  seized  under  a  former  writ,  founded  on  a  judgment  fraudu- 
lent to  creditors,  are  capable  of  being  seized  by  the  sheriff,  he  is  compella- 
ble,  under  the  13  Eliz.  c.  5,  to  seize  and  sell  such  goods  under  a  writ  re- 
ceived by  him  subsequently,  and  founded  on  a  bonafide  debt ;  and  if,  after 
notice  of  such  fraud,  he  neglects  to  seH,  and  returns  nulla  bona  to  the  latter 
writ,  he  is  liable  to  an  action  for  a  false  return.  Nor  does  the  fact  that  the 
sheriff  has  assigned  the  goods  upon  the  prior  execution  to  a  supposed  bona 
fide  purchaser  (but  who  is,  in  truth,  a  party  to  the  fraud)  innocently,  and  in 
ignorance  of  the  fraud,  excuse  the  sheriff  from  such  liability  (Christopher- 
son  v.  Burton,  3  Exch.  160  ;  18  Law  J.  60,  Exch.). 

In  an  action  against  the  sheriff,  the  declaration  stated  that  certain  writs  of 
fi.fa.  against  the  plt.'s  goods  had  been  directed  to  the  sheriff;  he  seized 
goods  of  much  greater  value  than  were  sufficient  to  pay  the  sums  of  money, 
interest,  poundage,  and  expenses  indorsed  on  the  writs,  although  he  knew 
that  the  money  arising  from  the  sale  of  the  goods  would  be  sufficient  to  sat- 
isfy the  said  sums  of  money,  interest,  and  expenses  so  indorsed  and  directed 
to  be  levied ;  that  he  sold  more  goods  than  were  necessary  to  pay  the  said 
sums  of  money,  interest,  &c.,  and  levied  thereout  a  greater  sum  than  was 
sufficient  to  pay  all  the  said  sums  of  money,  &c. :  and  that  he  sold  the  said 
goods  for  a  less  sum  than  the  same  were  really  worth,  and  for  which  he 
could  and  might,  and  ought  to  have  sold  them :  held,  on  motion  in  arrest  of 
judgment,  that  the  declaration  was  good,  although  the  last  two  breaches 
might  be  open  to  special  demurrer  (Gawler  v.  Chaplin,  2  Exch.  503;  18 
Law  J.  42,  Exch.). 

The  duty  of  the  sheriff,  in  the  first  instance,  is  to  seize  so  much  goods  as 
will  be  reasonably  sufficient,  if  sold,  to  satisfy  the  sum  indorsed  on  the  writ; 
and  his  duty  to  seize  in  respect  of  the  rent,  does  not  arise  until  the  landlord 
has  made  a  claim,  when  ou  the  refusal  of  the  tenant  to  pay  the  rent,  the 
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sheriff  is  bound  to  levy  it  under  the  writ,  and  consequently  to  seize  to  a 
larger  amount  (Ib.). 

One  partner  cannot  maintain  trover  against  the  sheriff  for  a  mere  sale  of 
his  share  of  the  partnership  property  under  afi.fa.  issued  against  the  other 
partner  for  a  separate  debt.  The  sheriff,  in  such  case,  is  in  the  same  posi- 
tion, so  far  as  regards  his  liability  in  trover,  as  if  the  sale  had  been  by  the 
execution  partner;  and  upon  a  plea  of  not  guilty,  the  partnership  is  good 
evidence  (May hew  v.  Herrick,  13  Jur.  1078,  C.  P.). 

Declaration  in  case,  against  a  sheriff  for  breach  of  duty,  alleged  that  deft, 
did  not,  within  a  reasonable  time,  arrest  B.  upon  a  writ  of  ca.  sa.  at  the  suit 
of  pit.;  and  that  deft,  wrongfully  and  illegally  arrested  B.  upon  a  false  pre- 
tence of  a  certain  writ,  whereas,  in  fact,  there  never  was  any  such  writ,  and 
detained  B.  until  discharged  by  a  judge's  order,  and  thereby  deft,  could  not 
arrest  B.  under  plt.'s  writ,  whereby  deft,  was  prevented  from  lawfully  arrest- 
ing B.,  and  plt.'s  writ  became  wholly  useless,  and  he  was  deprived  of  the 
opportunity  of  obtaining  satisfaction  of  his  judgment.  Plea,  that  deft,  could 
not  have  arrested  B.  tnodo  el  forma.  It  appeared  that  deft,  had  arrested  B. 
upon  a  supposed  writ  at  the  suit  of  A.,  and  detained  him  in  custody  until  a 
judge's  orde-r  was  made  for  his  discharge,  the  writ  being  void ;  and  that  after 
the  making  of  the  order  deft,  detained  B.  under  plt.'s  writ  until  another  was 
made  by  a  judge  for  his  discharge :  held,  first,  that  the  arrest  of  B.  upon  the 
supposed  writ  of  A.  was  no  arrest  at  the  suit  of  the  pit. ;  and  that  the  order 
of  the  judge  for  the  discharge  of  B.  was  no  justification  to  the  sheriff  (Hooper 
v.  Lane,  12  Jur.  699;  17  Law  J.,  Q.  B.  189,  Exch.  Chamb. ;  10  Q.  B. 
546).  Held,  secondly,  that  it  was  a  question  for  the  jury  whether  deft,  had 
been  guilty  of  negligence  in  having  arrested  B.  upon  the  supposed  writ  at 
the  suit  of  A.,  and  in  not  having  arrested  him  upon  the  plt.'s  writ  (Ib.). 

In  an  action  on  the  case  by  an  execution-creditor  against  the  sheriff  for 
not  arresting  the  debtor,  the  declaration  alleged,  that  deft,  did  not,  although 
often  requested  so  to  do,  arrest;  and  that  he  falsely  returned  non  est  inventus: 
held,  first,  that  the  allegation  of  his  being  requested  to  do  so  was  immaterial, 
and  did  not  require  to  be  proved,  as  the  wrongful  act  complained  of  was,  that 
the  deft,  omitted  to  arrest,  and  made  a  return  of  non  est  inventus  (Howden 
v.  Standish,  12  Jur.  1052,  C.  P.).  Held,  secondly,  that  the  plea  of  "not 
guilty"  operates  to  deny  the  wrongful  act  complained  of  by  way  of  denial 
only,  and  does  not  authorize  the  introduction  of  affirmative  matter  in  excuse 
for  the  breach  of  duty  complained  of;  therefore,  that,  under  that  plea,  evi- 
dence that  the  pit.  directed  the  deft,  not  to  arrest  was  inadmissible  (Ib.). 
Held,  thirdly,  that  this  evidence  was  not  admissible  under  a  plea  that  the 
deft.  "  might  not  nor  could  arrest ;"  as  the  effect  of  that  plea  was  merely  to 
deny  that  the  debtor  was  in  the  deft.'s  bailiwick  under  such  circumstances 
that  there  was  no  opportunity  to  arrest  him  (Ib.). 

In  executing  mesne  process,  a  sheriff  is  bound  to  provide  such  a  force  as 
will  enable  him  to  effect  a  caption,  in  spite  of  any  resistance  which  he  has 
reason  to  anticipate  (Ib.). 

At  the  trial  of  an  action  by  an  execution- creditor  against  the  sheriff,  for 
not  levying  a  debt  of  60/.  under  a  ft.  fa.,  the  landlord  of  the  debtor  was 
called  as  a  witness,  and  stated  that  46/.  was  due  from  the  debtor  for  rent ; 
and  it  appeared  that  the  sheriff  had  withdrawn  the  execution,  upon  notice 
thereof  from  the  landlord,  who  had  subsequently  distrained  and  realized  less 
than  the  rent  due.  The  landlord  having  admitted  that  the  debtor  held  under 
a  lease,  but  which  was  not  produced :  held,  that  the  pit.  was  entitled  to  reco- 
ver from  the  sheriff  the  amount  realized  under  the  distress  (Augustin  v. 
Challis,  1  Exch.  279;  17  Law  J.  73,  Exch.). 
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How  to  connect  Sheriff  with  his  Officer.']  In  all  cases  whore  the  action 
is  against  the  sheriff,  as  the  immediate  wrong  is  not  done  by  him, 
[  *891  ]  *but  by  his  officer,  the  evidence  must,  by  establishing  the  connexion 
between  the  sheriff  and  his  officer,  be  brought  home  to  the  sheriff. 
This  may  be  done  through  the  medium  of  the  warrant  in  that  action, 
directed  to  the  sheriff's  officer ;  though  this,  indeed,  is  not  the  only  medium 
by  which  the  privity  of  the  sheriff  with  the  acts  of  his  bailiff  may  be  estab- 
lished (Martin  v.  Bell,  1  Stark.  417).  The  recital  of  thefi.fa.  in  the  war- 
rant to  levy,  is  sufficient,  without  putting  in  the  writ  itself  or  the  judgment 
(Bessey  v.  Windham,  6  Q.  B.  166).  A  direction  not  to  execute  the  writ  is 
equivalent,  as  against  another  writ  coming  in  in  the  mean  time,  to  a  with- 
drawal altogether  (Hunt  v.  Hooper,  12  M.  &  W.  664).  Proof  of  the  war- 
rant issued  by  the  under-sheriff,  under  the  sheriff's  seal  of  office,  is  sufficient, 
without  proof  of  the  writ  which  may  be  shown  by  the  deft.  (Gibbins  v.  Phil- 
lips, 7  B.  &  C.  535,  n.).  Where  the  warrant  remains  in  the  officer's  cus- 
tody, as  it  usually  does,  when  executed,  the  bailiff  should  be  served  with  a 
subpcena  duces  tecum,  to  produce  the  original  warrant.  Where  it  has  been 
returned,  a  notice  should  be  served  to  produce  it,  and  secondary  evidence 
will  be  admissible  (see  Taplin  v.  Atty,  infra).  But  the  privity  between  the 
bailiff  and  the  sheriff  must  be  established  by  the  best  evidence  in  the  parti- 
cular case ;  and  it  is,  therefore,  insufficient  to  show,  even  by  the  evidence  of 
the  under-sheriff,  that  the  person  who  seized  the  goods  was,  in  fact,  an  offi- 
cer, and  the  warrant  directed  to  him  (Drake  v.  Sykes,  7  T.  R.  113) ;  nor  is 
it  sufficient  to  produce  an  examined  copy  of  the  precept,  with  the  bailiff's 
name  indorsed  on  it,  though  the  bailiff  has  returned  cepi  corpus  (Martin  v. 
Bell,  1  Stark.  413).  And  it  has  been  also  held  insufficient,  where  the  bailiff's 
name  was  written  on  the  margin  (Jones  v.  Wood,  3  Camp.  228 ;  Hill  v. 
Middleton  (Sheriff  of),  Holt,  217;  7  Taunt.  8;  Morgan  v.  Brydges,  2 
Stark.  314 ;  5  Moo.  183  ;  Ib.,  184,  n. ;  3  B.  &  B.  27). 

But  it  should  seem  that  the  fact  of  the  plt.'s  name  appearing  upon  the  writ, 
without  further  proof,  is  evidence  to  go  to  the  jury  of  the  connection  between 
the  sheriff  and  the  bailiff  (Blatch  v.  Archer,  Cowp.  63  ;  M'Neil  v.  Perchard, 

1  Esp.  263;  Fermor  v.  Phillips,  5  Moo.  184,  n. ;  Bowden  v.  Waithman,  ib. 
183). 

But,  in  an  action  for  an  escape,  the  sheriff's  authority  for  appointing  a 
bailiff  was  proved  by  a  person  belonging  to  the  sheriff's  office,  who  had 
indorsed  the  bailiff's  name  on  the  writ  produced,  and  the  court  refused  to  set 
aside  the  verdict,  holding  that  this  proof  was  sufficient  (Francis  v.  Neave,  2 
B.  &  B.  26).  And,  in  an  action  against  the  sheriff,  it  has  been  held  suffi- 
cient, for  the  purpose  of  connecting  him  with  his  bailiff,  to  produce  the  writ, 
with  the  name  of  the  bailiff  indorsed  on  it,  in  the  sheriff's  office ;  it  being 
the  course  in  the  sheriff's  office  to  indorse  upon  the  writ  the  name  of  the 
bailiff  by  whom  it  is  to  be  executed  (Tealby  v.  Gascoine,  2  Stark.  202)  So, 
where  an  examined  copy  of  the  writ  returned  by  the  sheriff  with  the  officer's 
name  indqrsed  was  produced,  and  the  writ  was  shown  to  have  been  executed 
by  a  person  of  that  name,  and  the  course  of  the  sheriff's  officer  was  to  grant 
a  warrant  to  the  officer  whose  name  was  indorsed,  or  if  not  to  strike  the 
name  out  and  insert  another :  held,  prima  facie  sufficient  (Scott  v.  Marshall, 

2  C.  &  J.  238).    Where  a  sheriff's  warrant  to  levy  execution  had,  after  the 
levy,  been  returned  by  the  bailiff  to  the  under-sheriff,  while  the  sheriff  was 
yet  in  office,  and  the  bailiff,  upon  being  called  as  a  witness,  did  not  produce 
it,  it  was  held,  that  proof  of  notice  to  the  sheriff's  attorney  to  produce  it  was 
sufficient  to  entitle  the  party  to  give  parol  evidence  of  its  contents  (Taplin  v. 
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Atty,  3  Bing.  164).     Where  the  warrant  was  not  returned  to  the  sheriff's 
office,  but  was  given  by  the  officer  to  a  third  person,  and  could  not  be  found 
*after  diligent  inquiry,  secondary  evidence  of  its  contents  was 
admitted  without  giving  notice  to  produce  (Minshall  v.  Lloyd,  2  [  *892  ] 
M.  &  W.  450).     Proof  of  a  document  produced,  on  notice  given 
from  the  sheriff's  office,  containing  an  order  to  a  bailiff  to  give  the  neces- 
sary instructions  for  making  a  return  to  the  writ  in  question,  and  containing 
his  answer,  is  sufficient  to  show  that  he  was  the  agent  of  the  sheriff  in  the 
execution  of  the  writ  (Jones  v.  Wood,  3  Camp.  228). 

So,  where  a  bail-bond,  which  had  been  executed  and  delivered  to  the 
bailiff,  had  been  returned  to  the  sheriff,  who  had  made  his  return  of  cepi 
corpus:  held,  sufficient  proof  of  agency  (Martin  v.  Bill,  1  Stark.  416).  Proof 
by  the  officer  of  seizure  under  a  warrant  brought  to  him  by  one  who  said  it 
came  to  him  from  the  sheriff's  officer,  and  that  he  knew  the  handwriting  to 
it,  but  had  since  lost  it,  was  held  sufficient  (Moore  v.  Raphael,  2  Sco.  489). 
Where  it  was  proved  by  the  officer  that  he  took  the  goods  under  a  warrant 
(produced)  and  which  he  stated  that  he  received  from  Messrs.  A.  and  Co., 
the  London  agents  of  the  sheriff,  proved  to  be  so  also  by  the  under-sheriff : 
held,  sufficient  (Shepherd  v.  Wheeble,  8  C.  &  P.  532). 

Where  the  warrant  was  handed  over  by  the  officer  to  the  auctioneer  by 
whom  the  goods  were  sold,  and  diligent  search  had  been  made  for  it  amongst 
his  papers  (he  being  dead)  but  it  could  not  be  found,  nor  was  it  annexed  to 
the  returns  of  the  sale  delivered  into  the  excise  office :  held*  sufficient  to  let 
in  secondary  evidence  of  the  warrant,  and  that  the  supervisor  through  whom 
the  returns  had  been  made  to  the  excise  office  need  not  be  called,  nor  need 
it  be  shown  that  a  search  had  been  made  amongst  his  papers  (Minshall  v. 
Lloyd,  2  M.  &  W.  450). 

In  trover,  by  assignees  of  a  bankrupt  for  goods  taken  by  a  sheriff  under 
execution,  it  appeared  the  goods  were  taken  at  about  the  time  of  year  when 
the  sheriffs  are  changed.  A  witness  proved  that,  after  the  second  cause  was 
set  down  for  trial,  he  saw  a  form  of  return  indorsed  on  the  writ  which  had 
never  been  returned  and  signed  by  the  deft,  as  sheriff:  held,  sufficient  evi- 
dence that  he  was  the  sheriff  who  executed  the  writ,  and  that  if  the  writ  when 
produced  at  the  trial  had  his  name  erased,  and  the  name  of  the  previous  she- 
riff substituted,  it  will  be  a  question  for  the  jury  whether  that  substitution 
was  made  to  correct  a  mistake  or  defeat  the  pit.  (Whitehouse  v.  Atkinson,  3 
C.  &  P.  344). 

Declarations  made  by  an  officer  whilst  in  the  possession  of  goods  under 
a  fi.  fa.,  after  the  return  of  the  fi.  fa.,  are  evidence  against  the  sheriff,  and 
no  new  warrant  is  necessary  after  a  writ  of  venditioni  exponas  to  connect 
the  officer  with  the  sheriff  (Jacobs  v.  Humphreys,  2  C.  &  M.  413). 

The  bailiff  must  be  acting  under  the  express  or  implied  authority  of  the 
sheriff  (9  Pri.  287 ;  5  Moo.  183).  Where  a  sheriff's  officer  had  seized, 
under  a  fi.  fa.,  goods  of  a  trader,  more  than  sufficient  to  satisfy  the  levy, 
and  the  trader  had  become  bankrupt,  and  assignees  were  chosen  before  the 
goods  were  sold,  the  assignees  authorized  the  officer  to  deliver  the  whole  of 
the  goods  to  A.  p.,  and  to  receive  from  him  a  certain  sum,  as  the  full  value  of 
the  goods,  which  he  did  accordingly,  and  out  of  that  money  satisfied  the 
execution  creditor,  but  never  paid  over  the  residue  to  the  assignees,  it  was 
held  that  they  could  not  sue  the  sheriff  for  this  money,  the  officer  not  having 
derived  his  authority  to  sell  the  whole  goods  from  the  sheriff,  but  from  the 
pits.,  the  assignees  (Cook  v.  Palmer,  6  B.  &  C.  739). 

To  a  penal  action  on  31  Geo.  II.  c.  28,  ss.  1,  12,  against  the  sheriff,  for 
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carrying  a  party  arrested  by  him  to  a  tavern  without  his  free  and  voluntary 
consent,  deft,  pleaded  that  he  did  not  carry  the  *plt.  to  a  tavern 
[  *893  ]  without  his  free  and  voluntary  consent  modo  ct  formd:  held,  on 
issue  joined  thereon,  that  as  the  plea  admitted  in  arrest  by  the 
deft.,  and  as  the  evidence  showed  the  arrest  to  have  been  made  by  the  same 
officer  who  carried  the  pit.  to  the  tavern,  there  was  no  necessity  for  further 
connecting  deft,  with  the  act  of  the  officer  by  proof  of  the  warrant.  Qucere, 
whether  the  plea  operated  as  a  denial  both  of  the  carrying  to  the  tavern  and 
of  the  consent,  or  only  of  the  consent.  While  the  officer  was  illegally  carry- 
ing the  party  to  gaol  within  twenty-four  hours  after  arrest,  the  prisoner,  to 
avoid  being  taken  to  gaol  consented  to  go  to  a  tavern,  and  there  draw  up  an 
agreement  for  the  purpose  of  getting  discharged :  held,  that  a  consent 
so  obtained  was  not  free  and  voluntary  within  the  statute,  and  that  the  plea 
was  properly  negatived  by  the  jury  (Barsham  v.  Bullock,  10  Ad.  &  E. 
23). 

A  notice  to  the  sheriff's  attorney  to  produce  a  warrant  which  has  been 
returned  to  the  under-sheriff  while  the  deft,  was  in  office  is  sufficient  (Tap- 
lin  v.  Atty,  3  Bing.  164). 

Evidence  for  Sheriff.']  The  sheriff  should  be  prepared  to  show  all  the 
facts  he  intends  setting  up  as  a  defence.  In  an  action  for  taking  in  execu- 
tion the  goods  of  the  pit.,  the  deft,  cannot  now  (R.  G.  H.  T.  4  Will.  IV.), 
under  the  general  issue,  give  in  evidence  that  the  goods  had  been  fraudu- 
lently assigned  to  the  pit.,  and  were  in  fact  the  goods  of  the  person  against 
whom  the  fi.fa.  issued ;  but  is  admissible  under  a  traverse  of  the  plt.'s  pro- 
perty; so  that  in  trespass  on  this  issue,  the  deft,  may  show  that  the  pit.  took 
the  goods  under  an  assignment  by  B.,  fraudulent,  as  against  the  deft,  who 
had  seized  them  under  a  bona  fide  execution  against  B.  (Ashley  v.  Minnett, 
8  Ad.  &  E.  121 ;  Howell  v.  White,  1  Moo.  &  R.  400,  is  not  law).  But  the 
deft,  must  plead  specially  that  the  pit.  became  owner  of  the  goods  by  assign- 
ment, after  the  delivery  of  the  writ  to  the  sheriff,  for  the  assignment,  if  bona 
fide,  passed  the  property,  although  the  sheriff  may  still  levy  upon  them, 
unless  sold  in  market  overt  (Samuel  v.  Duke,  3  M.  &  W.  539).  The  deft, 
must  produce  the  writ,  for  the  assignment  is  valid  as  between  the  parties, 
and  against  strangers,  and  the  sheriff  claiming  to  seize  the  goods  on  behalf 
of  a  judgment  creditor,  is  a  stranger  within  this  rule,  if  he  do  not  prove  the 
legal  authority  under  which  he  seized  on  behalf  of  such  creditor  (Bessey  v. 
Windham,  8  Q.  B.  166);  but  there  is  some  evidence  of  the  writ,  if  the  pit. 
put  in  the  sheriff's  warrant  to  his  officer,  and  that  recites  a  writ  at  the  suit 
of  a  judgment  creditor  (Ib.).  As  to  evidence  of  fraudulent  assignments, 
see  "  FRAUDULENT  CONVEYANCE."  The  question  of  fraud  in  assignments 
now  usually  arises  on  feigned  issues,  upon  interpleader  rules. 

In  an  action  against  the  sheriff  for  removing  goods  taken  in  execution, 
without  paying  a  year's  rent,  the  plea  of  not  guilty  operates  as  "  a  breach 
of  duty,"  or  "  wrongful  act,"  but  not  of  the  acts  stated  in  the  inducement. 
Therefore  the  demise,  rent  in  arrear,  seizure  under  the  execution,  and  the 
notice  would  seem  not  to  be  thereby  put  in  issue.  The  removal,  without 
payment,  and  not  the  original  taking,  is  the  wrongful  act  (see  Rysely  v. 
Ryle,  11  M.  &  W.  21,  per  Parke,  B.). 

In  an  action  against  a  sheriff  for  negligence  in  not  levying  under  a  writ 
°f  f"  fa">  tne  defence  was,  that  the  sheriff  had  withdrawn  on  notice  from 
the  landlord  that  rent  was  due.  At  the  trial  the  landlord  stated  that  rent 
was  due ;  but  on  cross  examination  it  appeared  that  the  execution  debtor 
held  under  a  lease  which  was  not  produced ;  held,  that  the  fact  of  rent 
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being  due  could  not  be  proved  without  production  of  the  lease,  and  that  the 
pit.  was  entitled  to  a  verdict  *(Angestien  v.  Challis,  1  Exch.  279  ; 
2  N.  P.  C.  486;  17  Law  J.  73,  Exch.)  That  the  goods  belonged  [*894] 
to  the  execution  creditor  is  admitted  by  a  plea  denying  the  taking 
(Forster  v.  Cookson,  1  Q.  B.  419).  Where  the  sheriff  seizes  after  an  act 
of  bankruptcy  committed  by  the  tenant,  he  cannot  retain  a  year's  rent  for 
the  landlord  against  the  assignees  (Lee  v.  Lopes,  supra) ;  but  where  the 
sheriff  has  levied  under  an  execution  after  an  act  of  bankruptcy  committed, 
it  is  no  defence  that  the  tenant  has  become  bankrupt,  and  that  the  sheriff  is 
liable  to  the  assignees  (Duke  v.  Braddyll,  M'Cle.  217).  Nor  is  it  a  defence 
that  the  landlord  has  released  his  tenant  in  order  to  make  him  a  competent 
witness  (Thurgood  v.  Richardson,  7  Bing.  428).  The  deft,  may  show  (it 
seems  under  a  special  plea  to  that  effect),  that  he  gave  the  landlord's  agent 
an  undertaking  to  pay  the  year's  rent,  and  that  he  consented  to  the  sale,  for 
in  such  case  the  landlord  cannot  maintain  an  action  on  the  statute,  though 
the  rent  be  not  paid  pursuant  to  the  undertaking,  and  though  the  under- 
taking be  void  by  the  Statute  of  Frauds  (Rothery  v.  Wood,  3  Camp.  24). 

In  an  action  for  not  paying  over  money  levied,  the  deft,  may  deduct  his 
poundage  (Longdell  v.  Jones,  1  Stark.  346) ;  and  his  right  to  poundage, 
under  the  statute  of  Eliz.,  is  not  affected  by  the  late  statute  1  Viet.  c.  55 
(Davis  v.  Griffiths,  4  M.  &  W.  377).  Qucere,  whether  the  action  is  main- 
tainable before  the  return-day  of  the  writ  (Morland  v.  Pellatt,  8  B.  &  C. 
727,  per  Park,  J. ;  see  ante,  p.  889). 

Where  a  pit.  appoints  his  own  bailiff  to  execute  a  writ,  the  sheriff  is 
relieved  from  all  responsibility  until  the  arrest  takes  place,  and  the  party  is 
delivered  into  the  actual  custody  of  the  sheriff  (Ford  v.  Leche,  6  Ad.  &  E. 
699 ;  see  Taylor  v.  Richardson,  8  T.  R.  505).  F.  commencing  an  action 
against  D.,  wrote  to  the  sheriff: — "  F.  v.  D.  I  enclose  you  a  writ  herein, 
and  shall  feel  obliged  by  your  granting  a  warrant  thereon,  directed  to  Mr. 
B.  I  shall  write  to  B.  in  a  day  or  two."  The  warrant  was  accordingly 
made  out,  and  was  afterwards  directed  to  B. :  held,  sufficient  evidence  that 
B.  was  the  special  bailiff  of  the  pit.  (Taylor  v.^feichardson,  supra).  The 
plt.'s  attorney  being  about  to  issue  a  ca.  sa.  against  H.,  at  the  suit  of  pit., 
requested  of  the  sheriff  a  particular  sheriff's  officer,  delivered  the  warrant 
to  that  officer,  took  him  in  his  carriage,  and  encouraged  an  illegal  arrest : 
held,  that  the  officer  was  plt.'s  special  bailiff  (Doe  v.  Trye,  5  Bing.  N.  C. 
573).  A  mere  request  that  a  particular  officer  may  be  employed  in  the 
execution  of  process,  does  not  constitute  that  officer  a  special  bailiff  of  the 
party  (Corbett  v.  Brown,  6  Dowl.  P.  C.  792 ;  Balson  v.  Meggot,  4  Dowl. 
P.  C.  557). 

In  an  action  against  sheriff  for  a  penalty  under  32  Geo.  II.  c.  28,  ss.  1, 
12,  for  taking  pit.,  when  arrested  within  twenty- four  hours,  to  prison,  the 
pit.  not  having  refused  to  be  carried  to  a  safe  and  convenient  dwelling-house 
of  her  own  nomination,  deft,  pleaded  that  he  informed  pit.  that  she  might  be 
carried  to  a  safe  &c.;  that  pit.  thereupon  consented  to  be  carried  to  the 
dwelling-house  of  L.,  that  deft,  carried  her  accordingly,  and  offered  to  per- 
mit her  to  remain  there  for  the  rest  of  twenty-four  hours ;  but  the  pit.  then 
requested  to  be  taken  to  prison  :  held,  on  motion  for  judgment  non  obstante 
verediclO)  a  good  plea,  the  circumstances  being  equivalent  to  a  refusal  (Silk 
v.  Humphrey,  4  Ad.  &  E.  959).  The  sheriff  is  entitled  to  exercise  a  rea- 
sonable discretion,  in  determining  whether  a  house  nominated  by  a  prisoner 
under  arrest,  as  a  safe,  &c.,  be  a  safe  house  for  the  custody  of  the  prisoner 
(Ib.).  If  a  prisoner  request  to  be  taken  to  a  house  for  the  purpose  only  of 
consulting  a  person  there,  that  is  not  a  nomination  of  a  house  within,  the 
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statute  (Ib.).  In  order  to  justify  a  sheriff's  officer  in  taking  a  party  arrested 
to  a  tavern,  the  consent  of  the  party  arrested  to  be  taken  there  is 
[  *895  ]  necessary,  and  *the  mere  submission  or  acquiescence  of  such  party 
to  the  dictation  of  the  officer  is  insufficient  (Dewhurst  v.  Pearson, 
supra).  It  has  been  held,  that  the  omission  of  the  party  to  name  a  dwel- 
ling-house, entitled  the  officer  to  carry  him  direct  to  prison  (Pitt  v.  Middle- 
ton,  1  Dowl.  P.  C.  201).  Where  it  appeared  that  while  the  officer  was  ille- 
gally carrying  the  prisoner  to  jail,  within  twenty-four  hours  after  arrest,  the 
prisoner,  to  avoid  being  taken  to  jail,  consented  to  go  to  a  tavern,  and  there 
drew  up  an  agreement  for  the  purpose  of  getting  discharged :  held,  that  a 
consent  so  obtained,  was  not  free  and  voluntary  within  the  statute,  and  that 
the  plea  was  not  properly  negatived  by  the  jury  (Barsham  v.  Bullock,  10 
Ad.  &  E.  23).  Qucere,  whether  in  such  an  action,  a  plea  denying  the  taking 
of  the  pit.  without  his  free  and  voluntary  consent  modo  et  formd,  operated 
as  a  denial,  both  of  the  carrying  to  the  tavern,  and  of  the  consent,  or  only 
of  the  consent  (Barsham  v.  Bullock,  ib.).  In  debt  for  a  penalty  for  carry- 
ing pit.  to  a  prison  under  mesne  process,  within  twenty-four  hours :  plea, 
that  it  was  by  plt.'s  own  consent ;  replication,  that  the  pit.  did  not  consent : 
held,  that  the  deft,  should  begin,  as  the  pit.  did  not  go  for  unliquidated  dam- 
ages (Silk  v.  Humphrey,  7  C.  &  P.  14).  Trespass  for  breaking  and  enter- 
ing a  house:  plea,  entry  to  take  goods  under  a  fi.  fa.;  replication,  admit- 
ting the  writ,  delivery  of  it  and  the  warrant,  and  alleging  that  the  deft,  de 
injurid  absque  residuo,  &c.,  committed  the  trespass :  issue  thereon :  held, 
that  the  seizure  under  the  warrant  was  not  admitted  by  the  pit.,  but  should 
be  proved  by  the  deft. ;  and  that  the  pit.  might  in  answer  prove  the  seizure 
to  have  been  colourable  only,  and  therefore  no  seizure  (Carnaby  v.  Welby, 
8  Ad.  &  E.  872). 

A  return  ofnulla  bona  made  by  a  sheriff  to  afi.fa.  against  A.  is  admis- 
sible in  evidence  upon  the  trial  of  a  question  as  to  the  property  in  goods  at 
the  time  of  such  return  between  A.  and  a  succeeding  sheriff  (Avril  v.  War- 
wick (Sheriff  of),  3  Nev.  &  M.  871). 

As  to  proof  of  plea  c$  justification,  see  ante,  p.  883.  In  trover  by  a 
stranger,  for  goods  seized  and  sold  under  a  fi.  fa.,  against  a  sheriff,  or  a 
person  claiming  under  a  bill  of  sale  from  the  sheriff,  the  judgment  must  be 
proved  (5  Burr.  2631) ;  but  it  is  not  necessary,  where  the  action  is  by  the 
deft,  himself,  or  his  assignees,  if  he  has  become  a  bankrupt  (T.  Raym.  733; 
6  M.  &  S.  110;  1  Bing.  209).  As  to  a  mode  of  proof  of  judgment  (ante, 
p.  260) ;  as  to  mode  of  proving  writ  (post,  "  WRIT"). 

Damages.]  Where  the  pit.  who  purchased  goods  of  A.  took  them  at  a 
valuation,  and  they  were  afterwards  taken  in  execution,  and  sold  for  a  less 
sum  :  held,  that  the  jury  might  give  the  greater  sum  as  damages  (Lockley 
v.  Pye,  8  M.  &  W.  133). 

Admissions  of  Sheriff's  Officers,  fyc.]  We  have  already  considered  par- 
tially how  far  such  admissions  will  be  evidence,  (ante,  483).  A  bailiff's 
admissions  are  not  evidence  against  the  sheriff,  without  showing  that  the 
bailiff  had  authority  in  the  particular  instance  in  which  he  was  acting  (Bovv- 
sher  v.  Callay,  1  Camp.  391,  n.). 

A.  sued  out  aji.  fa.  against  the  goods  of  B.,  and  the  sheriff  executed  a 
bill  of  sale  of  certain  goods  to  A.;  after  this  B.  remained  in  possession  of 
the  goods,  and  the  sheriff  took  them  again  under  another  execution  against 
B.  held,  that,  in  an  action  brought  by  A.  against  the  sheriff  for  taking  the 
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goods,  the  declarations  of  B.  were  evidence  for  the  deft,  to  show  that  A.'s 
execution  was  merely  colourable  (Willies  v.  Farley,  3  C.  &  P.  395). 

In  an  action  against  the  sheriff  for  a  false  return  to  a  writ,  what  was  said 
by  the  bailiff  to  whom  the  warrant  under  it  was  directed,  when 
asked  by  the  plt.'s  attorney,  before  the  return  of  the  writ,  *why  he  [  *896  ] 
did  not  execute  it,  is  evidence  against  the  sheriff  (North  v.  Sheriff 
of  Middlesex,  1  Camp.  389).  So,  declarations  made  by  him  whilst  the  party 
was  in  custody,  may  be  given  in  evidence,  in  an  action  for  an  escape  against 
the  sheriff  (Bowcher  v.  Sheriff  of  Wilts,  1  Camp.  391).  The  under°sher- 
iff's  admissions,  whilst  acting  in  that  character,  are  always  evidence  against 
the  sheriff  (Drake  v.  Sykes,  7  T.  R.  116).  The  declarations  of  a  party  who 
has  indemnified  a  sheriff  are  evidence  against  him  (Dyke  v.  Aldridge,  cited 
7  T.  R.  665). 

These  admissions  are  evidence,  without  previous  proof  of  his  authority 
in  this  particular  instance,  providing  they  accompany  some  official  act  done, 
or  were  made  with"  reference  to  a  matter  in  which  the  under-sheriff  himself 
is  the  party  to  be  charged  (Snowball  v.  Goodricke,  4  B.  &  Ad.  541). 
Declarations  made  by  the  officers  whilst  in  possession  under  aji.fa.,  after 
the  return  of  it,  are  evidence  against  the  sheriff  (Jacobs  v.  Humphrey,  2  C. 
&  M.  413).  If  the  deft,  have  used  the  affidavit  of  his  officer  on  an  inter- 
pleader motion,  the  affidavit  may  be  used  against  him,  even  though  the 
deponent  is  present  in  court  and  not  called  (Brickell  v.  Hulse,  7  Ad.  &  E. 
455). 

In  feigned  issues  on  interpleader  rules  the  evidence  will  depend  upon  the 
facts  put  in  issue,  and  the  recitals  in  the  declaration.  Objections  which  pre- 
vent the  trial  of  the  matter  in  question,  should  be  waived  at  the  trial,  for  the 
court  above  will  not  be  satisfied  with  the  verdict,  unless  it  supplies  all  the 
information  which  was  required. 

On  an  issue  to  try  whether  a  firm  consisting  of  the  defendants  were 
indebted  to  the  plt.'s  firm,  it  is  no  objection  at  nisi  prius,  that  some  of  the 
parties  to  the  record  are  members  of  both  firms,  although  in  an  action  it 
would  be  otherwise  (Bosanquet  v.  Woodford,  5  Q.  B.  310). 

On  an  issue  between  assignees  of  a  bankrupt  and  the  judgment  creditor,  the 
question  was,  whether  the  deft,  was  by  virtue  of  thejt.fa.,  and  as  against 
the  pits.,  entitled  to  the  goods,  and  the  plea  was  in  the  affirmative :  held,  that 
the  pits,  were  the  proper  parties  to  begin  at  the  trial  (Edwards  v.  Matthews, 
16  Law  J.,  N.  S.,  Ex.  291).  And  generally  the  judgment  creditor,  who 
has  seized  under  afi.  fa.,  and  is  in  possession  of  the  goods  when  the  claim 
is  set  up  has  aprima  facie  title  which  the  claimant  must  rebut  (Ib.). 

On  an  issue  between  an  execution  creditor  and  assignee,  stating  the  exe- 
cution and  the  fiat,  where  the  question  is  whether  the  execution  is  valid 
against  the  fiat,  the  creditor  cannot  dispute  the  bankruptcy  (Limit  v.  Chaf- 
fers, 4  Q.  B.  762). 

Where  the  issue  was  whether  the  pits,  were  entitled  to  certain  goods  as 
against  an  execution  creditor,  and  the  bankruptcy  of  the  debtor  was  not 
admitted  on  the  pleadings :  held,  that  the  plt.'s  assignees  must  prove  the 
bankruptcy  in  the  usual  manner,  though  no  notice  of  disputing  it  was  given 
by  the  defts.  (Lott  v.  Melville,  3  Man.  &  G.  40).  On  an  issue  in  which  the 
landlord  of  the  debtor  was  claimant  and  pit.,  and  the  judgment  creditor  deft., 
the  question  was,  whether  crops  growing  on  the  land  were  the  property  of 
the  debtor  D.,  or  of  his  landlord :  held,  that  an  award  made  between  the  pit. 
and  D.,  finding  the  tenancy  of  D.  under  the  pit.,  and  directing  that  the 'ten- 
ancy should  cease  on  delivery  of  the  award,  was  evidence  against  the  deft, 
on  the  issue,  the  award  being  published  on  the  1st  of  June,  and  the  fi.fa. 
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executed  on  the  6th  of  June  (Thorpe  v.  Eyre,  1  Ad.  &  E.  926).  Where- 
the  trustees  of  the  debtor's  wife  claimed  the  goods  against  an  execution  cre- 
ditor, and  the  issue  was,  whether  the  goods  belonged  to  the  debtor  or  not, 
the  trustees,  who  were  parties  to  the  issue  as  defendants,  were  not  permitted 

to  show  that  the  debtor  was  a  bankrupt,  and  that  the  goods  *vested 
[  *897  ]  in  his  assignees,  who  had  not  interfered  or  claimed  them  (Carne  v. 

v.  Brice,  7  M.  &  W.  183).  Neither  party  can  give  evidence  of  a 
jus  tertii  (Ib.).  But  where  the  claimant  took  under  a  conveyance  by  the 
debtor,  which  was  alleged  to  be  in  itself  void,  as  an  act  of  bankruptcy,  the 
judgment  creditor,  defendant,  was  held  entitled  to  show  this  on  issue  joined, 
as  to  the  property  of  the  claimants  in  the  goods  seized  under  the^./a. 
(Chase  v.  Goble,  2  Man.  &  G.  930). 

Extortion.']  The  stat.  29  Eliz.  c.  4  (against  extortion  by  sheriffs,  &c.), 
is  not  repealed  by  the  1  Viet.  c.  55  ;  but  the  only  effect  of  the  latter  statute 
is  to  exempt  from  the  penalties  of  the  statute  of  Elizabeth  the  cases  in  which 
the  sheriff  shall  take  no  larger  fees  than  shall  be  allowed  by  order  of  the 
judges  (Pilkington  v.  Cooke,  16  M.  &  W.  615;  17  Law  J.  141,  Exch.). 

Therefore,  in  a  declaration  on  the  case  for  extortion,  on  the  statute  of 
Elizabeth,  it  is  not  necessary  to  negative  the  deft.'s  having  had  authority 
under  the  statute  of  Victoria  to  take  the  fees  complained  of,  but  that  is  matter 
of  defence,  which  should  come  by  way  of  plea  (Ib.). 

The  court  would  not  take  judicial  notice  that  an  order  of  the  judges,  allow- 
ing a  scale  of  fees,  under  the  stat.  1  Viet.  c.  55,  was  made  before  the  time 
of  the  alleged  extortion  stated  in  the  declaration  (Ib.). 

The  declaration  stated,  that  the  deft,  levied,  out  of  goods  to  the  pit.  debtor, 
a  certain  sum,  to  wit,  28/.  10s.;  and  that  he  wrongfully  took  from  the  pit., 
for  serving  and  executing  the  execution,  a  large  sum,  to  wit,  16/.,  the  same 
being  a  larger  sum,  &c.,  than  by  the  statute  limited,  of  and  for  the  sum  so 
levied,  that  is  to  say,  a  large  sum,  to  wit,  the  sum  of  151.,  more  than  in  the 
said  act  is  limited  in  that  behalf:  semble,  that  this  allegation  of  the  extortion 
was  bad  in  point  of  form  ;  for  that  the  poundage  allowed  upon  the  levy  by 
the  statute  being  \l.  8s.,  the  statement  that  the  deft,  took  16/.,  and  that  that 
sum  was  excessive  by  15£,  was  repugnant;  and  if  the  words,  "  to  wit,  the 
sum  of  15/.,"  were  rejected  as  surplusage,  there  was  no  sufficient  allegation 
of  the  damage  (Ib.). 
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Form  of  Remedy. 

THE  only  civil  remedy  for  injuries  to  character  and  reputation  occasioned 
by  libels  or  verbal  slander,  is  by  special  action  on  the  case  (1  Ch.  PI.  150). 

Where  parties  privileged  exceed  the  limits  of  that  privilege,  and  use  slan- 
derous expressions,  which  the  circumstances  will  not  justify,  it  has  been 
doubted  whether  they  are  to  be  sued  in  a  common  action  for  slander,  or  in 
a  special  action  on  the  case,  stating  that  the  matter  was  spoken  maliciously 
and  without  reasonable  or  probable  cause  (Flint  v.  Pike,  4  B.  &  C.  473 ;  1 
B.  &  A.  245  n;  Hodgson  v.  Scarlett,  cited  by  Alderson,B.,  in  Gibbs  v.  Pike, 
1  Dowl.  N.  S.  414). 

Two  persons  cannot,  in  general,  join  in  an  action  for  slander  (2  Saund. 
117  a).  But,  when  an  injury  is  committed  to  the  wife  by  slander,  during 
the  coverture,  the  husband  must  join  (1  Ch.  PI.  82,  and  cases  cited);  but,  if 
the  words  spoken  of  the  wife,  not  being  in  themselves  actionable,  occasion 
special  damage  to  the  husband,  he  must  sue  alone  (1  Ch.  PI.  83,  and  cases 
cited).  Joint-tenants  or  co-parceners  may  join  in  an  action  for  slander  of 
their  title  to  the  estate  (2  Saund.  117  a).  If  defamatory  words  be  spoken 
of  partners  in  trade,  whereby  they  are  injured  in  their  trade,  they  may  sue 
separately  (Harrison  v.  Bevington,  8  C.  &  P.  708),  or  jointly  (Cook 
v.  Batchellor,  3  B.  &  P.  150),  *  without  showing  the  proportion  of  [  *898  ] 
their  respective  shares  (Forster  v.  Lawson,  3  Bing.  453 ;  Bromadge 
v.  Prosser,  4  B.  &  C.  247 ;  Robinson  v.  Marchant,  15  Law  J.  253,  135,  Q. 
B.).  Where  the  slander  was  uttered  of  one  partner  only,  and  he  sued  alone, 
and  deft,  pleaded  in  abatement  the  nonjoinder  (Robinson  v.  Marchant,  15 
Law  J.  135,  Q.  B.).  An  alien  friend,  though  resident  abroad,  may  sue  for 
a  libel  published  in  England  (Pisani  v.  Lawson,  6  Bing.  N.  C.  90).  It  has 
been  held  that  a  private  act  of  parliament  which  directed  that  a  chairman 
might  sue  on  behalf  of  a  joint-stock  company,  for  recovering  any  debts,  or 
enforcing  any  claims  or  demands,  entitled  him  to  sue  for  a  libel  on  the  com- 
pany (Williams  v.  Beaumont,  10  Bing.  260;  but  see  Gutland  v.  Fiske,  3  B. 
&  C.  173). 

A  joint  action  may  be  brought  against  several,  for  composing,  publishing, 
or  signing  a  libel  (2  Saund.  117  a;  Pencavin  v.  Trapping,  Latch,  262;  R, 
v.  Benfield,  2  Burr.  985 ;  Bac.  Abr.  Actions  in  General,  C.),  but  not  for 
verbal  slander  (Maithnd  v.  Goldney,  2  East,  573 ;  Swithin  v.  Vincent,  2 
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Wils.  227;  Dy.  19  a;  2  Saund.  117  a;  Barratt  v.  Collins,  10  Moo.  446; 
Chamberlain  v.  Willmore,  Pal.  313 ;  Same  v.  White,  Cro.  Jac.  647  ;  Stroud 
v.  Roper,  1  Bulst.  15;  2  Vin.  Abr.  64,  pi.  27),  for  this  is  not  capable  of 
being  committed  by  several  persons.  An  action  against  husband  and  wife 
does  not  lie  for  the  slander  by  both  (S within  v.  Vincent,  2  Wils.  227;  Dy. 
19  a);  nor  can  the  wife  be  sued  jointly  for  slander  by  the  husband  (Ib.); 
but  it  lies  against  them  for  the  slander  by  the  wife  only  (Ib.;  1  Ch.  PI.  104). 

If  the  wife  be  sued  alone  for  her  tort  before  or  after  marriage,  she  must 
plead  her  coverture  in  abatement,  and  cannot  otherwise  take  advantage  of  it 
(see  "  ABATEMENT");  but  if  the  husband  and  wife  be  sued  jointly  for  torts, 
of  which  they  could  not  in  law  be  jointly  guilty  as  for  slander  by  both,  if  the 
objection  appears  upon  the  face  of  the  declaration,  the  deft,  may  demur,  move 
in  arrest  of  judgment,  or  support  a  writ  of  error  (Swithin  v.  Vincent,  2  Wils. 
227;  Dyer,  19  a). 

In  an  action  by  A.  for  words  imputing  insolvency  in  the  way  of  his  trade, 
which  he  carried  on  in  partnership  with  B.  &  C.,  the  declaration  stating,  by 
way  of  special  damage,  that  one  C.  S.  had  withdrawn  his  account  from  the 
pit.  and  his  co-partners  ;  a  plea,  that  the  pit.  carried  on  his  said  trade  jointly 
with  B.  &  C.,  and  not  otherwise,  and  that  all  the  damage  accrued  to  B.  &C. 
jointly  with  the  pit.,  and  not  to  the  pit.  alone :  held  ill  (Robinson  v.  Marchant, 
15  Law  J.  135,  Q.  B.). 

The  county  courts  have  no  jurisdiction  in  actions  of  libel  or  slander  (9  & 
10  Viet.  c.  95,  s.  58). 

In  ivhat  Cases  an  Action  for  verbal  Slander  will  lie.~\  1  st.  Where  the 
words  are  actionable,  per  se,  and  consequently  require  no  allegation  of  special 
damage :  it  may  be  laid  down  as  a  general  rule  that,  where  an  offence  of  a 
criminal  nature  is  imputed  by  the  slander  for  which  the  party  is  liable  to  in- 
dictment or  punishment  by  the  common  or  statute  law,  those  words  are 
actionable  per  se  (Finch,  B,  3  C,  2 ;  2  Selw.  N.  P.  1254 ;  Fleming  v.  Power, 
10  M.  &  W.  564;  see  Parratt  v.  Carpenter,  Cro.  Eliz.  502;  Graves  v. 
Blanchet,  Salk.  696 ;  as  treason  (Lewis  v.  Roberts,  Hard.  203) ;  or  murder 
(Rol.  Abr.  72,  pi.  4);  or  bigamy  (Fleming  v.  Power,  supra}-,  or  larceny 
(Al.  31);  or  perjury  (Rol.  Abr.  39,  1.  25);  or  subornation  of  perjury  (Cro. 
Jac.  158);  or  theft  imputing  felony  (Curtis  v.  Curtis,  10  Bing.  479);  or  rob- 
bery  (Rawcliffe  v.  Edmunds,  7  M.  &  W.  12);  or  to  say  of  a  person  that  he 
is  liable  to  be  transported  (Curtis  v.  Curtis, supra}]  or  that  he  keeps 
[  *899  ]  a  bawdy-house  (1  Rol.  *Abr.  44,  1.  15;  Cro.  Eliz.  643;  1  Bulst. 
138).  In  Barnabas  v.  Traunter,  the  action  was  brought  against  a 
vicar  for  pronouncing  the  pit.  excommunicated  during  divine  service,  and  it 
was  held  maintainable  (1  Vin.  Abr.  396).  So,  an  action  was  held  to  lie  for 
saying,  "Thou  hast  harboured  and  received  thy  son  into  thy  house,  knowing, 
before,  that  he  was  a  seminary  priest,"  for  the  offence  was  made  felony  by 
statute  (Smith  v.  Flynt,  Cro.  Jac.  300). 

Where  the  deft.,  who  was  arrested  under  a  warrant  made  upon  a  latitat, 
said,  "  This  is  a  counterfeit  warrant,  made  by  Mr.  Stone,  the  pit."  the  court 
held  the  words  actionable,  for  the  offence  charged,  was  within  the  statute  of 
27  Eliz.  c.  2  (Stone  v.  Smallcombe,  Cr.  Jac.  648). 

The  charging  a  solicitation  to  commit  a  felony  is  actionable.  Thus,  for 
saying  my  Lady  Cockrane  did  offer  2s.  to  a  woman  with  child,  to  get  her 
to  drink,  to  kill  her  child,  because  it  was  gotten  by  J.  S.,  Sir  T.  C.'s  butler 
(Lady  Cockrane's  case,  Cro.  Eliz.  49).  So,  where  deft,  said,  "  T.  and  one 
G.  agreed  to  have  hired  a  man  to  kill  me,  and  that  G.  should  show  me  to 
the  hired  man,  to  kill  me"  (Tibbott  v.  Haynes,  ib.  191).  So,  "  If  I  had  con- 
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sented  to  Mr.  Cardinal,  J.  H.  had  not  been  alive"  (Cardinal's  case,  4  Co.  R. 
16;  see  Eaton  v.  Allen,  4  Co.  R.  16  ;  Cro.  Eliz.  684  ;  overruled  by  Lewk- 
nor  v.  Cruchley,  Cro.  Car.  140  ;  see  R.  v.  Higgins,  2  East,  5).  So  where, 
during  a  parliamentary  election,  the  deft.,  holding  up  money  in  his  hand, 
said  of  pit.,  who  was  a  candidate,  "  These  guineas  are  Mr.  B.'s  (the  pit.) 
money,  and  were  given  to  me  to  vote  for  him ;  he  has  bought  my  vote,  and 
he  shall  have  it"  (Bendish  v.  Lindsay,  11 -Mod.  193;  see  R.  v.  Pitt,  3  Burr. 
1335).  Where  a  commission  had  been  awarded  out  of  chancery,  to  pit. 
and  three  others,  with  assent  of  the  parties  to  the  suit  to  examine  witnesses, 
and  to  hear  and  determine ;  the  deft,  who  was  one  of  the  parties,  said  of  the 
pit.,  "  Sir  G.  M,  is  a  corrupt  man,  and  hath  taken  bribes  of  "  R.  K."  (the 
other  party  to  the  suit),  and  further  said,  "  R.  K.  hath  set  Sir  G.  M.  on 
horseback,  with  his  bribes,  to  pervert  justice  and  equity"  (Sir  G.  Moor  v. 
Forster,  Cro.  Jac.  65).  So,  to  charge  a  person  with  having  given  money 
to  the  commissioners  to  be  made  purser  of  a  man-of-war,  as  imputing  cor- 
ruption in  a  public  trust,  and  criminal  in  both  the  commissioners  and  person 
tempting  them  (Purdy  v.  Stacey,  3  Burr.  2698). 

To  charge  a  person  with  receiving  stolen  goods  is  actionable  (1  Stark. Ev. 
38).  To  charge  a  person  with  selling  unwholesome  beer  is  actionable,  it 
being  an  indictable  offence  (1  Vin.  Abr.  477  ;  6  Bac.  Abr.  210;  Free.  K. 
B.  25).  So  it  has  been  held,  to  say,  "  Thou  art  a  witch  and  a  sorcerer" 
was  actionable  when  the  statutes  against  such  practices  were  in  force  (Rog- 
ers v.  Gravat,  Cro.  Eliz.  571.) 

"  Thou  are  as  arrant  a  thief  as  any  in  England,  for  thou  hast  broken  up 
J.  S.'s  chest,  and  taken  away  40/. :"  no  action  lies,  for  it  does  not  appear 
that  he  stole  any  money,  nor  robbed  him  of  any  money ;  the  money  may 
have  been  taken  away,  and  the  chest  broken  open  in  midday,  and  in  the 
presence  of  divers  (Forster  v.  Browning,  Cro.  Jac.  687).  So,  "  Thou  art 
a  lewd  fellow  and  thou  didst  set  upon  me  by  the  highway,  and  take  my 
purse  from  me,  and  I  will  be  sworn  to  it ;"  for  he  may  have  taken  away  the 
purse  in  jest,  or  for  some  other  cause  (Holland  v.  Stoner,  Cro.  Jac.  315). 
So,  "  Thou  art  a  thievish  rogue,  and  hast  stolen  bars  of  iron  out  of  other 
men's  windows  ;"  for  the  bars  of  iron  are  parcel  of  the  freehold,  and  the 
stealing  of  them  is  not  any  felony  (Cro.  Jac.  204).  But  this  is  made  felony 
by  7  &  8  Geo.  IV.  c.  29,  s.  44.  So,  "  Thou  art  a  thief,  and  has  stolen  my 
corn,  in  the  field,"  for  it  shall  be  intended  standing  corn,  which  is  not  the 
subject  of  felony,  (Binge's  case,  cited  1  Stark.  3648).  So,  "  Mr.  J.  D.  was 
robbed  of  40/.,  and  100  marks'  *worth  of  plate,  and  Alice  Bagg, 
the  pit.,  and  J.  S.  had  it,  for  which  they  will  be  hanged  ;"  for  he  [  *900  ] 
does  not  say  he  stole  it;  and  it  may  be  they  come  to  it  by  lawful 
means;  and  the  words,  "They  will  be  hanged  for  it,"  will  not  by  themselves 
maintain  an  action.  So,  "  Thou  dost  lead  a  life  in  manner  of  a  rogue  ;  I 
doubt  not  but  to  see  thee  hanged  for  striking  Mr.  S.'s  man,  who  was  murder- 
ed," for  they  are  not  positive  for  the  murder  of  Mr.  S.'s  servant ;  he  might  be 
beaten  by  the  pit.,  and  murdered  by  another.  Actions  of  slander  do  not  lie 
upon  inference  (Cro.  Jac.  331 ;  Jenk.  302). 

An  action  lies  for  these  words  :  "  Thou  art  forsworn  in  a  court  of  record, 
and  that  I  will  prove,"  although  it  is  not  said  in  what  court  of  record,  nor 
that  he  was  forsworn  in  giving  evidence  before  a  jury  (Ceely  v.  Hoskins,  in 
error,  Cro.  Car.  509).  So,  "Thou  hast  forged  a  privy  seal  and  a  commis- 
sion, why  dost  thou  not  break  open  thy  commission  ?"  Held,  "  that  the 
action  will  lie,  for  the  words  be  spoken  maliciously,  and  being  alleged  in  the 
declaration  that  he  spoke  them  to  scandalize  him  for  forging  of  the  privy  seal 
and  commission,  and  being  found  guilty,  it  shall  be  intended  accordingly  to 
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the  vulgar  interpretation  to  mean  the  king's  privy  seal,  the  counterfeiting 
whereof  is  treason,  and  a  commission  shall  be  intended  the  king's  commis- 
sion under  the  privy  seal"  (Baal  v.  Baggerly,  Cro.  Car.  326).  So,  "Thou 
art  a  rogue,  and  broke  open  a  house  at  Oxford,  and  your  grandfather  was 
forced  to  bring  over  30/.  to  make  up  the  breach"  (Somers  v.  House,  Holt,  39). 
So,  "Baker  stole  my  boxwood,  and  I  will  prove  it"  (Baker  v.  Pierce,  Ld. 
Raym.  959  ;  6  Mod.  234 ;  Holt,  654). 

Where  words  may  be  taken  in  a  double  sense,  the  court  after  verdict  will 
always  construe  them  in  that  sense  which  may  support  the  verdict  (Burges 
v.  Boucher,  8  Mod.  240).  Therefore,  the  words,  "  he  is  a  clipper  and  coin- 
er," will  after  verdict  be  taken  to  mean  the  clipping  of  money  (3  Salk.  325). 
So,  "  George  Button  (the  pit.)  is  the  man  who  killed  my  husband,"  the  word 
"  kill"  signifying  a  voluntary  and  unlawful  "  killing"  (Burton  v.  Haywood, 
8  Mod.  24). 

But  it  is  not  absolutely  requisite  in  order  to  make  words  actionable  that 
they  should  impute  to  the  pit.  an  act  of  a  criminal  nature  ;  if  they  signify 
the  purposed  design  of  the  mind,  although  they  do  not  import  the  carrying 
of  such  design  into  effect,  they  may  still  be  actionable ;  as,  for  instance,  the 
compassing  or  imagining  the  death  of  the  queen.  So,  the  following  words 
were  held  actionable :  "  If  Sir  J.  S.  might  have  his  will,  he  would  kill  the 
king"  (Sydenham  v.  Man,  Cro.  Jac.  407).  So,  "  He  knew  of  the  murder 
of  L.,  and  did  not  reveal  it  until  long  after  it  came  to  his  knowledge"  (Yelv. 
154;  1  Vin.  Abr.  446). 

The  words  are  actionable,  although  they  convey  the  suspicion  or  opinion 
of  the  speaker  only  as  to  the  commission  of  the  criminal  act.  Thus,  where 
Y.  said  of  H.,  "  For  my  ground  in  A.,  H.  seeks  my  life,  and  if  I  could  find  J. 
S.,  I  do  not  doubt  but  within  two  days  to  arrest  H.  for  suspicion  of  felony" 
(Hoxt  v.  Yeomans,  4  Rep.  15).  So,  where  deft,  hearing  of  his  father's 
barns  having  been  burned,  says  he  cannot  imagine  who  should  do  it  but  the 
Lord  S.  (1  Mod.  142).  So,  u  I  think  or  I  dreamed  he  committed  a  certain 
felony"  (Smith  v.  Wisdome,  Cro.  Eliz.  348).  So,  "  He  is  infected  of  the 
robbery  and  murder  lately  committed,  and  doth  smell  of  the  murder"  (3 
Bulst.  249).  So,  "  I  am  thoroughly  convinced  you  are  guilty"  (Peake  v. 
Oldham,  Cowp.  275).  So,  "  If thou  hadst  thy  rights  thou  hadst  been  hang- 
ed for  such  a  felony"  (Brownl.  3).  But  words  of  suspicion  or  opinion  must, 
directly  or  indirectly,  impute  some  act  (1  Stark.  65).  So,  4'  I  will  take  him 
to  Bow  Street  on  a  charge  of  felony  ;"  innuendo,  that  the  pit.  had  been  and 
was  guilty  of  felony  :  held,  not  actionable,  *as  they  charged  only  a 
[  *901  ]  suspicion  of  felony  (Harrison  v.  King,  4  Pri.  46,  citing  Wood  v. 
Merrick,  Rol.  Abr.  73,  pi.  21,  1.  50;  Pollard  v.  Mason,  ib. ;  Hob. 
381  ;  see  Davis  v.  Noak,  1  Stark.  377).  It  seems  to  be  a  question  for  the 
jury,  whether  the  deft.,  though  he  use  words  of  suspicion  only,  did  not  mean 
in  effect  to  impute  the  substantive  crime  to  the  pit.  (Tempest  v.  Chambers,  1 
Stark.  67). 

So,  for  the  following  words  spoken  comparatively  an  action  lies :  thus, 
"  You  are  as  great  a  rogue  as  J.  S.,  who  stole  quilts"  (Upton  v.  Pinfold, 
Rep.  267).  So,  "  Thou  art  as  arrant  a  thief  as  any  in  England"  (Cro.  Jac. 
687).  "  As  sure  as  God  governs  the  world  and  King  James  this  kingdom 
J.  N.  hath  committed  treason"  (Sid.  63). 

So,  for  words  spoken  interrogatively,  as,  "  When  wilt  thou  bring  home 
the  nine  sheep  stolen  from  J.  N.  ?"  (Hunt  v.  Thimblethorpe,  Mod.  418^-  1  Viri. 
Abr.  429) ;  or,  "  Did  you  hear  that  J.  S.  is  guilty  of  treason?"  (Northamp- 
ton's case,  12  Rep.  134).  So,  where  C.  asked  the  wife  of  B.,  "  Wherefore 
will  your  husband  bring  J.  S.  ?"  to  which  she  answered,  "  For  breaking  into 
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our  house  in  the  night  and  seizing  our  goods"  (Hayward  v.  Naylor,  1  Rol. 
Abr.  50).  The  deft,  published  the  following  advertisement :  "  This  is  to 
request  that  if  any  printer  or  other  person  can  ascertain  that  James  Delany, 
Esq.,  (pit.)  some  years  since  residing  at  Cork,  late  lieut.  in  the  North  Lin- 
coln Militia,  was  married  previous  to  nine  o'clock  in  the  morning  of  the  10th 
of  August,  1799,  they  will  give  notice  and  receive  the  reward."  It  was  left 
t<5  the  jury  to  say  whether  the  advertisement  imputed  a  charge  of  bigamy  to 
the  pit.  (Delany  v.  Jones,  Esp.  Ca.  191). 

An  action  lies  for  repeating  words,  as  "A  woman  told  me  that  she 
heard  one  say  that  Meggs,  his  wife,  had  poisoned  G.,  her  first  husband  in 
a  mess  of  milk"  (Mod.  408  ;  Cro.  Eliz.  645 ;  see  Wolnorth  v.  Meadows,  5 
East,  463).  An  action  lies  for  saying  by  way  of  exclamation,  "  Thou 
perjured  villain !"  (Rol.  Abr.  76).  Words  used  in  the  disjunctive  are 
actionable  (Harrison  v.  Thornborough,  10  Mod.  196).  As  to  when  words 
used  adjectively  are  actionable  see  1  Ld.  Raym.  236;  Cro.  Jac.  318 ;  1  Rol. 
Abr.  76  ;  Cro.  Eliz.  171 ;  1  Lev.  90  ;  4  Rep.  19  ;  Dorrell  v.  Grove,  Freem. 
279. 

An  action  lies  for  negative  words  if  spoken  ironically  (1  Vin.  Abr.  433, 
pi.  8). 

It  is  actionable  to  say,  "  I  could  prove  J.  S.  perjured  if  I  would,"  for  if 
true,  he  must  have  committed  an  act  of  perjury  (1  V[n.  Abr.  406,  pi.  2). 
So,  "  Thou  art  a  rogue,  a  runaway  rogue,  and  didst  run  away  from  Oxford, 
and  thou  art  a  rogue  of  record :"  held,  actionable  (Sty.  220,  221  ;  1  Rol. 
Abr.  415).  So,  "In  B.  you  could  procure  broad  money  for  gold,  and  clip 
it  when  you  had  done  so,"  for  the  limitation  to  place  implies  an  act  (Sheed 
v.  Parry,  Salk.  697).  So,  "  You  may  well  spend  money  at  law,  for  you  can 
coin  money  out  of  halfpence  and  farthings :"  held  actionable,  for  they  im- 
plied an  act,  and  not  a  power  (Home  v.  Powell,  Salk^  697).  So,  "  He  was 
put  in  the  round-house  for  stealing  ducks  at  C."  (Beavor  v.  Hides,  2  Wils. 
300).  So,  "  His  character  is  infamous,  he  would  be  disgraceful  to  any 
society;  whosoever  proposed  him  must  have  intended  it  as  an  insult;  I  will 
pursue  him  and  hunt  him  from  all  society.  If  his  name  is  enrolled  in  the 
Royal  Academy  I  will  cause  it  to  be  erased,  and  I  will  not  leave  a  stone 
unturned  to  publish  his  name  and  infamy.  Delicacy  forbids  me  from  bring- 
ing a  direct  charge,  but  it  was  a  male  child  of  nine  years  old  who  com- 
plained to  me"  (Woolnoth  v.  Meadows,  5  East,  463).  Where  the  deft,  said 
to  a  husband  in  London,  "  You  are  a  cuckoldy  old  rogue :"  held,  action- 
able (1  Stra.  471). 

Words  imputing  an  intention  to  commit  a  crime  are  not  actionable  per  se. 
Thus,  "Thou  would'st  have  killed  me"  (Cro.  Jac.  407  ;  *2  Bulst. 
206).     But,  "She  would  have  cut  her  husband's  throat,  and  did   [  *902  ] 
attempt  it,"  are  actionable,  for  the  attempt  is  an  act  (Lam.  98 ;  1 
Vin.  Abr.  440,  pi.  9).     If  a  married  woman  say,  "  You  have  stolen  my 
goods,"  the  words  are  nevertheless  actionable  (Rol.  Abr.  74 ;  6  Bac.  Abr. 
238;  Charnel's  case,  Cro.  Eliz.  279;     Stamp  v.  While,  Cro.  Jac.  600; 
Bendish  v. ,  11  Mod.  174). 

"  Words,  to  be  actionable,  must  be  unequivocally  so.  Imputing  to  a  per- 
son an  evil  inclination,  which  is  not  carried  into  effect,  is  not  actionable" 
(Harrison  v.  Stratton,  Selw.  N.  P.  1254,  n.  4,  per  Ellenborough,  C.  S.).^ 
And  words  charging  another  with  a  crime,  of  which  by  no  possibility  could 
he  be  guilty,  as  killing  one  who  is  still  living,  are  not  actionable,  because 
the  pit.  cannot  be  in  any  jeopardy  from  such  a  charge  (Snag  v.  Gee,  4  Rep. 
16;  Heming  v.  Power,  supra).  But  the  words  must  contain  an  express 
imputation  of  some  crime  liable  to  punishment,  some  capital  offence  or  in- 
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famous  crime  or  misdemeanor,  and  the  charge  upon  the  person  spoken  of 
must  be  precise. 

An  imputation  of  the  mere  defect,  or  want  of  moral  virtue,  moral  duties 
or  obligations,  is  not  sufficient  (Onslow  v.  Home,  3  Willes,  177,  per  De 
Grey,  C.  J. ;  Holt  v.  Scholefield,  6  T.  R.  694,  per  Lawrence,  J.).  Where 
a  man  is  called  a  thief,  if  the  speaker  accompany  the  word  with  expressions 
which  clearly  show  that  he  did  not  intend  to  impute  felony  to  the  party  thus 
charged,  the  action  does  not  lie.  So,  where  the  words  were,  "  He  is  a  thief, 
for  he  has  stolen  my  beer;"  it  appeared  that  the  deft,  was  his  brewer,  and 
that  the  pit.  had  lived  with  him  as  his  servant,  and  as  such  sold  beer  to  dif- 
ferent customers  of  the  deft.,  and  received  payment,  for  which  he  had  not 
duly  accounted ;  and  Lord  Kenyon  directed  the  jury  to  consider  whether 
these  words  were  spoken  in  reference  to  the  money  received  and  unaccounted 
for  by  the  pit.,  or  whether  the  deft,  meant  that  pit.  had  actually  stolen  beer; 
for  if  they  referred  to  money  not  accounted  for,  that  being  a  mere  breach  of 
contract,  so  far  explained  the  word  "  thief"  as  to  make  it  not  actionable. 
Thus,  if  a  man  say  to  another,  "You  are  a  thief,  for  you  stole  my  tree,"  it 
is  not  actionable,  for  it  shews  that  he  had  a  trespass,  and  not  a  felony,  in 
contemplation  (Christie  v.  Cowell,  Pea.  4;  Cro.  Jac.  114;  B.  N.  P.  5  ; 
Thompson  v.  Bernard,  1  Camp.  48). 

Where  the  declaration  stated  that  the  deft,  in  order  to  charge  the  pit.  with 
the  crime  of  felony,  spoke,  &c.,  "  That  the  pit.  was  in  Winchester  jail,  and 
was  tried  for  his  life,  and  would  have  been  hanged,  if  it  had  not  been  for 
A.  L-,  for  breaking  farmer  Atkins's  granary,  and  stealing  his  sacks."  Plea, 
not  guilty ;  verdict  for  pit.  Motion  in  arrest  of  judgment,  on  the  ground  that 
the  words  did  not  import  any  guilt  in  the  pit.,  being  only  a  narrative  of  what 
passed  on  the  trial,  and  rather  tended  to  show  that  pit.  was  cleared  by  the 
evidence  of  L.,  than  that  he  was  guilty  of  any  crime  for  which  he  deserved 
to  be  hanged;  but  Lord  Hardwicke,  C.  J.,  in  delivering  judgment,  said: 
"  The  construction  now  made  upon  actions  for  words  is  very  different  to 
what  it  formerly  was.  Judges  anciently,  to  discourage  little  frivolous  actions, 
used  their  utmost  endeavours  to  explain  away  the  most  opprobrious  words, 
but  this  was  certainly  wrong ;  and  as  the  character  and  reputation  of  man- 
kind are  under  the  protection  of  the  law  as  well  as  their  estates,  we  ought 
to  do  equal  justice  to  both,  and  take  care  that  neither  one  nor  the  other  is 
injured.  The  question,  then,  is,  whether  the  words  spoken  do  import  any 
slander  or  reproach  for  which  an  action  lies.  To  say  a  man  has  been  in 
jail,  and  tried  for  his  life,  is  certainly  scandalous  ;  and  that  he  would  have 
been  hanged  but  for  such  an  one  does  naturally  import  that  he  was  saved 
by  some  indirect  means.  Hally  v.  Stanton,  Cro.  Car.  268,  is  a  very  strong 

authority  in  point.  As  to  the  second  question,  whether  *the  pit. 
[  *903  ]  ought  not  to  have  averred  that  he  was  not  in  jail,  &c.,  it  was 

anciently  held  that  such  averments  were  necessary ;  but  in  later 
times  it  has  been  holden  that  the  alleging  words  to  have  been  spoken  falsely 
amounted  to  such  an  averment;  and  if  so,  the  court  must  now  take  it  that 
all  the  imputation  cast  on  the  pit.  was  false.  If  the  words  had  been 
true,  the  deft,  should  have  pleaded  them  specially"  (Carpenter  v.  Tarrant, 
cited  in  Roberts  v.  Camden,  9  East,  97,  per  Lord  Ellenborough,  C.  J.). 
So,  where  the  deft,  said  of  the  pit.  that  .he  was  under  a  charge  of  prosecution 
for  perjury,  and  that  W.  G.,  an  attorney,  had  the  attorney-general's  direc- 
tions to  prosecute  the  pit.  for  perjury,  the  deft,  pleaded  not  guilty ;  verdict 
for  pit.;  the  court  refused  to  arrest  the  judgment  on  the  ground  that  the 
words  were  not  actionable,  as  not  conveying  any  opinion  of  the  speaker 
i  pon  the  truth  of  the  charge,  Lord  Ellenborough,  C.  J.,  observing,  that  the 
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words  must  mean  that  the  pit.  was  ordered  by  the  attorney-general  to  be 
prosecuted  either  for  a  perjury  which  he  had  committed,  or  which  he  was 
supposed  to  have  committed.  In  the  first  sense,  they  were  clearly  action- 
able; in  the  second,  they  could  not  possibly  be  understood  consistently  with 
the  context;  and  if  the  deft,  had  used  the  words  in  the  last  sense,  the  jury 
might  have  acquitted  him,  according  to  Oldham  v.  Peake  (2  H.  Bl.  961  ; 
Cowp.  278);  and  certainly,  if  the  sense  of  the  deft,  in  speaking  these  words 
had  varied  from  that  ascribed  to  them  by  the  pit.,  he  might,  by  specially 
pleading,  have  shown  thgm  not  actionable,  had  he  not  chosen  to  have  rested 
the  defence  on  the  general  issue.  It  appears,  therefore,  that  these  words 
must  be  understood  in  the  sense  that  he  was  ordered  to  be  prosecuted  for  an 
offence  which  he  had  committed,  in  which  sense  they  were  clearly  actionable 
(Roberts  v.  Camden,  9  East,  93).  The  rule  is,  that  the  words  are  to  be 
taken  in  the  sense  in  which  the  hearers  understood  them  (1  Vin.  Abr.  507 ; 
Fleetwood  v.  Curley,  Hob.  261 ;  Gilb.  L.  of  E.  117;  Read  v.  Cambridge,  6 
C.  &  P.  308). 

In  ivhat  Cases  Action  for  Verbal  Slander  will  lie.~\  The  words  "  she  is 
living  by  imposture"  are  not  actionable,  unless  special  damage  be  proved  to 
have  resulted  from  the  use  of  them  (Wilby  v.  Elston,  13  Jur.  706 ;  18  Law 
J.  320,  C.  P.). 

In  what  Cases  an  Action  for  Libel  lies.]  The  register  of  protests  for 
non-acceptance  and  non-payment  of  bills  of  exchange  and  promissory  notes, 
established  by  the  Scotch  Acts  of  1681  and  1696,  and  the  12  Geo.  III.  c. 
72,  and  23  Geo.  III.,  c.  18,  is  a  public  document,  to  which  everybody  has 
a  right  of  access,  and  the  publication  of  which  in  a  printed  paper  does  not 
constitute  a  libellous  publication  (Fleming  v.  Newton,  1  H.  L.  Cas.  363). 

A  person  whose  name  was  upon  this  register  applied  to  the  Court  of  Ses- 
sions for  an  interim  interdict,  to  prevent,  so  far  as  his  own  name  was  con- 
cerned, the  publication  of  a  copy  of  the  register.  The  Court  declared  for 
the  application :  held  by  the  Lords,  reversing  that  decree,  that  the  interdict 
ought  not  to  have  been  granted,  and  also  that  the  costs  in  the  court  below 
should  be  given  (Ib.). 

Though  defamatory  matter  may  appear  only  to  apply  to  a  class  of  indi- 
viduals, yet  if  the  descriptions  in  such  matters  are  capable,  by  innuendo, 
shown  to  be  directly  applicable  to  any  one  individual  of  that  class,  an  action 
may  be  maintained  by  such  individual  in  respect  of  the  publication  of  such 
matter  (Le  Fanu  v.  Malcolmson,  1  H.  L.  Cas.  637). 

In  such  a  case  the  innuendo  does  not  extend  the  sense  of  the  defamatory 
matter,  but  merely  points  out  the  particular  individual  to  whom  the  matter, 
in  itself  defamatory,  does  in  fact  apply  (Ib.). 

Therefore,  after  verdict,  a  declaration  which  recited  that  the  pit.  was  owner 
of  a  factory  in  Ireland,  and  charged  that  the  deft,  published  of  him  and  ot 
the  said  factory  a  libel,  imputing  that  "  in  some  of  the  Irish  factories  (mean- 
ing thereby  the  plt.'s  factory)"  cruelties  were  practised,  though  there  was 
no  allegation  otherwise  connecting  the  libel  with  the  pit.,  was  held  good  (Ib.). 

A.  and  B.  may  join  in  an  action  for  a  libel,  containing  imputations  injuri- 
ous to  a  trade  carried  on  by  them  jointly  as  partners  (Ib.). 

If  words  charged  to  be  libellous  may,  in  their  ordinary  acceptation,  and 
without  the  aid  of  extrinsic  circumstances,  be  reasonably  understood  as  de- 
rogatory to  the  character  of  the  pit.,  judgment  cannot  be  arrested  (Wakely 
v.  Healey,  18  Law  J.  241,  C.  P.,  Exch.  Ch.). 

So  where  the  words  used  in  terms  general,  and  in  the  inuendoes  apply 
them  to  the  pit.,  and  the  jury  so  find,  the  judgment  cannot  be  arrested  (Ib.). 
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Thus  a  passage  in  a  newspaper  warning  certain  persons  to  avoid  the  traps 
laid  for  them  by  desperate  adventurers, — innuendo,  meaning  the  pit.  among 
others,  was,  after  verdict,  held  to  be  libellous  (Ib.). 

A  declaration  in  libel,  after  an  inducement,  inserted  before  the  first  count, 
that  the  pit.  was  a  barrister  and  the  editor  and  proprietor  of  a  weekly  pub- 
lication called  the  "  Medical  Times,"  &c.,  charged  in  the  second  count,  that 
the  deft.,  in  a  certain  publication,  &c.,  published,  &c.,  omitting  the  words, 
of  and  concerning  the  pit.  as  the  editor  of  the  said  weekly  publication.  It 
then  set  out  the  libel,  in  which  the  following  words  were  complained  of  as 
libellous :  "  A  body  which  has  disgusted  the  government,  and  which  other 
persons  not  belonging  to  the  profession  (thereby  meaning  the  pit.,  as  such 
barrister  as  aforesaid),  and  whose  weekly  vocation  it  is  to  bring  everything 
belonging  to  the  profession  into  disrepute  and  contempt,"  thereby  meaning 
that  the  pit.  was  in  the  habit,  as  editor  of  the  said  weekly  publication,  called 
the  "  Medical  Times,"  as  aforesaid,  of  bringing  the  ^nedical  profession  into 
disrepute  and  contempt:  held,  on  the  writ  of  error,  that  the  words  themselves 
were  actionable,  the  jury  having  found  that  they  were  derogatory  to  the  pit., 
and  that  the  innuendo  might  be  rejected  as  surplusage  (Ib.).  Qucere,  whether 
any  special  averment  that  the  libel  was  of  and  concerning  the  pit.  as  editor 
of  the  weekly  journal,  was  necessary,  the  libel  itself  sufficiently  showing  the 
reference  of  the  words  to  the  pit.  in  that  character  (Ib.). 

"  Warning — J.  C.  and  Co.,  sharebrokers  (meaning  pits.),  are  informed 
that  the  200  Manchester  and  Southampton  Railway  shares,  bought  by  J.  C., 
under  a  false  representation  of  the  market,  at  81.  per  share,  or  1625/.,  and 
sanctioned  by  C.  J.  (meaning  deft.),  and  paid  for  at  the  time  of  purchase, 
that  he  forthwith  sends  them  to  the  Manchester  and  Southampton  committee, 
with  instructions  to  return  the  deposit-balance  to  him  (meaning  deft.),  unless 
C.  and  Co.  (meaning  pits.)  claim  it,  or  elect  to  proceed  ;  and,  unless  C.  and 
Co.  (meaning  pits.)  within  the  present  year  arrange  to  return  the  1625/.  to 
him  (meaning  deft.);  also,  the  ll.  expenses  incurred  for  advertisement  and 
solicitor  to  procure  proof  of  having  paid  C.  and  Co.  (meaning  pits.)  1600/., 
and  251.  commission,  C.  J.  (meaning  pit.)  will  adopt  legal  measures.  The 
amount  will  be  taken  by  instalments,  on  security  being  deposited  with  any 
bankers  but  those  who  recommended  C.  and  Co."  Held,  that  in  the  absence 
of  colloquium  pointing  the  above,  or  an  averment  of  special  damage,  the 
publication  was  not  actionable  (Capel  v.  Jones,  4  C.  B.  259). 

Imputation  of  Misdemeanor.']  A  declaration  for  slander  stated  in  one 
count  that  the  pit.  was  guilty  of  most  abominable  conversation  and  public 
exposure  of  his  naked  person,  and,  in  another,  that  he  was  guilty  of  publicly 
and  indecently  exposing  and  uncovering  those  parts  of  his  person  which 
ought  to  be  kept  covered  and  concealed :  held,  an  imputation  of  an  offence 
punishable  as  a  misdemeanor  (Torbitt  v.  Clare,  9  Ir.  Law  R.  86). 

Contagious  Disorders.]  So,  charging  a  person  with  having  any  contagious 
disorder,  which  may  exclude  him  from  society,  as  the  French  pox,  leprosy, 
or  plague  (1  Rol.  Abr.  66,  1.  38;  Bloodvvorth  v.  Gray,  8  Sco.  N.  R.  9). 
But  charging  a  person  with  having  had  a  contagious  disorder  is  not  action- 
able (Carslake  v.  Mapledoram,  2  T.  R.  475;  2  Stra.  1189;  Blood  worth  v. 
Gray,  supra;  see  Herle  v.  Osgood,  1  Vent.  50 ;  but  see  per  De  Grey,  C.  J., 
Onslow  v.  Home,  3  Wils.  188). 

An  action  lies  for  falsely  and  maliciously  speaking  and  publishing  of  an- 
other words  which  tend  to  disinherit  him,  or  to  deprive  him  of  his  estate  (1 
Rol.  Abr.  37, 1.  27 ;  Bois  v.  Bois,  1  Lev.  134). 
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Incontinence.']  A  charge  of  incontinence  is  not  actionable  without  special 
damage  (Parratt  v.  Carpenter,  Cro.  Eliz.  502).  It  is  not  actionable  to  say 
that  the  pit.  "  had  two  bastards,  and  should  have  kept  them  ;"  and  the  arising 
of  discords,  in  consequence,  between  the  pit.  and  his  wife,  and  a  likelihood 
of  a  divorce,  will  not  make  them  so  (Cro.  Jac.  473),  unless  it  be  alleged  that 
the  bastard  is  likely  to  become  chargeable  to  the  parish  (Salter  v. 
Brown,  1  Vin.  Abr.  397 ;  Cro.  Car.  430).  *To  accuse  another  [  *904  ] 
of  fornication  was  actionable,  whilst  the  statutes  making  it  a  tem- 
poral offence  were  in  force  (2  Sid.  21).  To  say  of  a  young  lady,  a  governess, 
that  she  had  had  a  child  by  the  man  whose  children  she  is  instructing,  has 
been  held  to  be  highly  defamatory  (Bullivant  v.  Gillet,  in  error,  Exch.  T.T. 
1847).  To  impute  incontinency  to  a  female  in  London  is  actionable,  because 
of  the  custom  to  cart  women  for  such  an  offence.  So,  to  call  a  woman  living 
in  the  borough  of  Southwark  a  whore,  is  actionable  for  the  same  reason  (12 
Mod.  106;  Holt.  Rep.  40;  Vin.  Abr.  395;  Keb.  418;  Sid.  97).  It  has 
been  held,  that  an  action  does  not  lie  at  the  suit  of  a  schoolmistress  for  a 
charge  of  prostitution  (Wharton  v.  Brook,  1  Vent.  21 ;  cited  Ayre  v.  Cra- 
ven, 2  Ad.  &  E.  8). 

Professions.]  So,  if  spoken  of  the  pit.  concerning  his  profession  (Com. 
Dig.  Action  on  Case,  Def.  D,  13;  Hardwick  v.  Chandler,  2  Stra.  1128)  of 
a  clergyman  (Al.  63 ;  Crawden  v.  Walden,  3  Lev.  17) ;  as  to  say  of  a 
bishop  "  he  is  a  wicked  man"  (2  Mod.  159) ;  to  say  of  him  "  he  speaketh 
lies  in  the  pulpit,"  for  it  is  a  cause  of  deprivation  (Ib.;  1  Holt,  58,  1.  30). 
But  to  say  of  a  clergyman,  "You  are  an  old  rogue,  rascal,  and  contemptible 
fellow,"  it  seems  is  not  actionable  (Musgrave  v.  Bovey,  2  Stra.  946).  But 
it  must  appear,  if  spoken  of  a  barrister  or  physician,  that  he  practised  as 
such  at  the  time  the  words  were  spoken,  otherwise  they  could  not  have 
affected  him  professionally  (6  Bac.  Abr.  215;  Sty.  231;  Poph.  207;  1  Stark. 
SI.  123). 

In  case  for  libel,  the  declaration  stated  that  pit.  was  a  Roman  Catholic 
priest,  and  priest  of  a  chapel  named,  and  that  deft.,  intending  to  injure  him 
in  his  said  offices,  published  of  him  in  those  offices  a  libel,  which  was  set 
out.  The  alleged  libel  contained  an  account  of  a  Roman  Catholic  having 
been  seen  performing  a  penance,  which  was  suggested  to  be  of  a  degrading 
kind,  and  added,  that  the  party  performing  the  penance  said  that  his  priest 
would  not  administer  the  sacrament  to  him  until  he  had  performed  it,  and 
his  priest  was  the  pit.  The  declaration  set  forth  certain  comments  of  the 
deft,  accompanying  the  publication,  and  in  which  the  Roman  Catholic  disci- 
pline was  attacked.  The  libel  was  not  otherwise  connected  with  pit.,  nor 
were  there  any  allegations  showing  how  the  enjoining  of  such  a  penance 
would  affect  the  character  of  a  Roman  Catholic  priest.  Judgment  was 
arrested,  on  the  ground  that  the  publication  was  not,  on  the  face  of  it,  libel- 
lous, and  refusing  even  upon  the  assumption  that  pit.  was  charged  with  im- 
posing the  penance,  to  intend  that  the  jury  had  evidence  before  them  of  any 
injury  to  pit.,  which  the  declaration  did  not  show,  though  some  evidence  to 
that  purpose  was,  in  fact,  given  (Hearne  v.  Stowell,  12  Ad.  &  E.  719).  So, 
of  a  barrister  (2  Vent.  28).  Thus,  to  say  of  a  barrister  generally,  that  he 
is  a  "dunce,"  is  actionable  (Peard  v.  Johnes,  Cro.  Car.  382).  So  of  a  phy- 
sician (1  Rol.  Abr.  54 ;  1  Vent.  21 ;  Cro.  Jac.  270);  to  say  of  him  that  he 
is  "  no  scholar,"  is  actionable  (Ib.;  6  Bac.  Abr.  215),  or  to  impute  to  him 
"  want  of  legal  qualification  to  practise  his  profession"  (Collins  v.  Carnegie, 
1  Ad.  &  E.  695).  But  a  charge  of  mere  immorality  is  not  actionable,  unless 
connected  with  the  exercise  of  his  profession,  or  unless  special  damage  resul 
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from  the  charge  (Ayre  v.  Craven,  2  Ad.  &  E.  2 ;  see  other  cases  as  to  libels 
on  medical  men,  Smith  v.  Taylor,  1  N.  R.  196;  Ramage  v.  Ryan,  9  Bins. 
533). 

It  is  actionable  to  say  of  an  apothecary,  "  It  is  a  world  of  blood  he  has  to 

answer  for  in  this  town  ;  through  his  ignorance  he  did  kill  a  woman  and  two 

children  at  S.;  he  did  kill  J.  P.  at  P.;  he  was  the  death  of  J.  P.;  he  has  killed 

his  patients  with  physic"  (Tutley  v.  Allewin,  11  Mod.  221 ;  see 

[  *905  ]  Edsall  v.  Russell,  2  Dowl.  N.  S.  641).     *To  say  of  a  midwife, 

"  many  have  died  of  her  want  of  skill,"  is  actionable  (Flower's 

case,  Cro.  Car.  211). 

So,  of  an  attorney,  as  that  he  could  not  read  a  declaration  (Powell  v. 
Jones,  1  Lev.  297) ;  or,  that  "  you  are  well  known  to  be  a  corrupt  man, 
and  to  deal  corruptly"  (Byrchley's  case,  4  Rep.  16);  or,  he  is  a  common 
barrator  (Cro.  Car.  192) ;  or,  "  thou  art  a  false  knave,  a  cozening,  and  hast 
gotten  all  that  thou  hast  got  by  cozenage,  and  thou  hast  cozened  all  that 
have  dealt  with  thee."  But  the  following  words  were  held  not  actionable  : 
"  I  have  taken  out  a  summons  to  tax  P.'s  (the  pit.)  costs ;  I'll  bring  him  to 
book,  and  shall  have  him  struck  off  the  roll."  But  if  they  had  been  "  he 
deserves  to  have  been  struck  off  the  roll,"  they  would  be  actionable  (Phillips 
v.  Jansen,  2  Esp.  624 ;  see  Day  v.  Buller,  3  Wils.  59 ;  May  v.  Brown,  3 
B.  &  C.  113;  as  to  words  of  general  abuse  not  relating  to  pit.  as  an 
attorney  (Tomlinson  v.  Brittlebank,  1  H.  &  W.  573). 

Words  to  be  actionable  must  be  spoken  of  the  deft,  in  or  with  reference 
to  his  profession;  on  this  ground  it  is  not  actionable  to  say  of  an  attorney, 
"  he  has  defrauded  his  creditors,  and  has  been  horsewhipped  off  the  course 
at  D."  (Doyley  v.  Roberts,  3  Bing.  N.  C.  835 ;  Ayre  v.  Craven,  2  Ad.  & 
E.  2). 

To  publish  of  an  attorney  an  article  headed  "An  honest  attorney,"  iron- 
ically,  accusing  him  of  sharp  practice,  is  libellous  (Boydell  v.  Jones,  4  M. 
&  W.  447).  So,  of  a  schoolmaster  (2  Rol.  Abr.  72). 

To  say  of  a  person  who  teaches  girls  to  dance,  that  "  she  is  an  herma- 
phrodite," is  not  actionable,  for  it  was  no  scandal  to  her  profession  to  say 
that  she  was  an  hermaphrodite,  because  men  usually  teach  young  women  to 
dance  (3  Salk.  397). 

Office.']  So,  words  are  actionable  per  se  if  spoken  falsely  and  maliciously 
of  the  pit.  concerning  his  office  (Plow  v.  Prinn,  Salk.  694;  Pemberton  v. 
Colls,  Q.  B.  1847;  Com.  Dig.  Action  on  Case,  Deft.  D.  13;  Lumley  v. 
Allday,  I  Cr.  &  J.  301);  whether  the  office  be  lucrative  or  confidential  (1 
Stark.  119).  To  impute  an  act  of  iniquity  to  any  person  who  holds  an 
office  of  trust,  or  of  profit,  is  actionable ;  thus,  to  say  of  a  judge  that  his  sen- 
tence was  corruptly  given  (Cro.  Eliz.  305).  So,  in  speaking  of  J.  P.  in  the 
execution  of  his  office,  to  say  that  he  is  a  rascal,  a  yillian,  and  a  liar,  is 
actionable,  for  they  import  a  charge  of  acting  corruptly  and  partially  (Aston 
v.  Blaygrave,  Stra.  617).  But  to  call  him  a  blockhead,  ass,  &c.,  is  not 
actionable  (Bow  v.  Prinn,  supra;  but  see  Onslow  v.  Home,  3  Wils.  186; 
per  De  Grey,  C.  J.).  To  say  of  him,  "  I  have  been  with  him  for  justice  but 
could  never  get  anything  at  his  hands  but  injustice,"  is  actionable  (Cro.  Jac. 
14).  So,  "  he  covereth  and  hideth  felonies,  and  is  not  worthy  to  be  a  J.  P." 
(Stuckley  v.  Bulhead,  4  Co.  Rep.  16).  So,  "He  is  a  Jacobite,  for  bringing 
in  the  Prince  of  Wales  and  Popery"  (How  v.  Prinn,  Holt,  652).  So,  "  I  am 
in  danger  of  my  life ;  my  blood  is  sought,  and  I  was  like  to  have  been  mur- 
dered ;  I  was  at  Sir  J.  H.'s  (the  pit.)  house,  and  John  H.  drew  me  forth  to 
see  a  gelding  in  the  stable,  and  then  Thos.  B,,  Sir  H.  B.'s  son,  did  throw 
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his  dagger  at  me  twice,  and  thrust  me  through  the  breeches  twice,  to  have 
killed  me;  all  this  was  done  by  the  instigation  of  Sir  J.  H.,  and  I  can  prove 
it"  (Harper  v.  Beaumond,  Cro.  Jac.  56). 

For  words  spoken  of  a  man  in  his  profession,  office,  trade,  or  business, 
the  action  may  be  brought  before  any  injury  has  been  sustained  by  reason 
of  the  words  having  been  spoken;  from  the  nature  of  the  words,  the  law 
implies  the  injury,  hence  such  words  are  said  to  be  actionable  in  them- 
selves. 

*To  say  of  a  churchwarden  he  is  a  cheat,  and  cheated  the  par- 
ish of  4/.,  and  notwithstanding  I  have  given  him  a  receipt  upon  his  [  *906  ] 
bill  of  91.  Is.  expended,  it  was  a  false  thing,  and  I  never  received 
more  than  51.  of  this  91.  Is.  (2  Selw.  N.  P.  1258).     But  words  imputing  to 
a  churchwarden  that  he  stole  the  parish  bellropes,  are  not  actionable,  for  he 
is  entitled  to  the  possession  of  them  (Jackson  v.  Adams,  2  Bing.  N.  C.  402). 
See  forms  of  libels  on  overseers  of  the  poor  (Cannell  v.  Curtis,  2  Bing.  N. 
C.  228 ;  Woodward  v.  Downing,  2  M.  &  R.  74 ;  Cheese  v.  Scales,  10  M. 
&  W.  488). 

It  has  been  said,  to  call  an  escheator,  coroner,  sheriff,  attorney,  or  such 
as  are  officers  of  record  "  extortioner,"  is  actionable  (Dal.  45,  pi.  35 ;  1  Vin. 
Abr.  463).  So  it  has  been  held,  that  for  saying  of  Clarencieux,  king-of- 
arms,  that  he  was  a  "  scrivener  and  no  herald,"  an  action  lies  (Dal.  43 ;  1 
Vin.  Abr.  463;  Brooke  v.  Clarke,  Cro.  Eliz.  328).  Where  the  deft,  said  of 
an  M.  P.  "  as  to  instructing  our  members  to  obtain  redress,  I  am  totally 
against  that  plan,  for,  as  to  instructing  Mr.  O.  (the  pit.),  we  might  as  well 
instruct  the  winds,  and  should  he  (the  pit.)  even  promise  his  assistance,  I 
should  not  expect  him  to  give  it  us."  Pit.  obtained  a  verdict,  but  the  judg- 
ment was  arrested,  on  the  ground  that  the  words  did  not  charge  the  pit.  of 
any  breach  of  duty,  of  his  oath,  or  any  crime  or  misdemeanor,  whereby  he 
had  suffered  any  temporal  loss  in  fortune,  office,  or  in  any  way  whatsoever 
(Onslow  v.  Home,  3  Wils.  177).  The  following  words  spoken  of  a  clerk 
of  a  public  company,  were  held  actionable :  viz. — Before  the  pit.  came  to 
the  service  of  the  Merchant  Tailors,  he  dwelt  in  S.,  and  set  the  town  together 
by  the  ears,  and  so  long  as  he  was  there,  they  were  never  in  quiet,  but 
afterwards  they  lived  quietly  ;  and  he  being  clerk  to  the  Merchant  Tailors, 
was  of  consent  and  counsel  with  W.  Godlaw  to  deliver  the  books  of  the  cor- 
poration, which  he  had  in  his  keeping,  to  the  intent  that  some  of  the  lands  of 
of  the  same  corporation  might  be  concealed.  They  touched  pit.  in  his  office 
and  credit  (Wright  v.  Moorhouse,  Cro.  Eliz.  358). 

Words  to  be  actionable,  as  spoken  of  a  man  in  his  office,  must  be  spoken 
of  him  in  reference  to  his  character  or  conduct  in  such  office,  and  must 
impute  to  him  the  want  of  some  qualification  for,  or  misconduct  in  his  office. 
Where,  therefore,  a  declaration  stated  that  the  pit.  was  clerk  of  a  gas  com- 
pany, and  that  the  deft,  spoke  of  him  these  words :  "  You  are  a  fellow,  a 
disgrace  to  the  town,  unfit  to  hold  your  situation  for  your  conduct  with 
whores,"  &c. :  held,  that  the  words  were  not  actionable  (Lumley  v.  All- 
day,  1  Cr.  &  J.  301).  See  a  libel  upon  pit.  in  his  office  of  mayor  imput- 
ing peculation  in  regard  to  charity  funds,  Goodburne  v.  Bowman,  9  Bing.  532. 

Trades.]  So,  words  are  actionable  per  se  as  tending  to  injure  a  merchant 
or  tradesman,  whether  they  reflect  upon  the  honesty  of  his  dealings,  his  cre- 
dit (Eaton  v.  Jones,  1  Dowl.  N.  S.  602  ;  Jones  v.  Littler,  7  Man.  &  G.  423), 
his  skill,  or  the  excellency  of  the  subject-matter  in  which  he  deals.  But  to 
make  them  actionable  they  most  appear  to  have  been  spoken  with  reference 
to  his  trade,  &c.  Thus  to  say  of  a  cornfactor,  "  You  are  a  rogue,  and  a 
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swindling  rascal;  you  delivered  me  100  bushels  of  oats  worse  by  sixpence  a 
bushel  than  I  bargained  for"  (Thomas  v.  Jackson,  3  Bing.  104).  A  jobber 
or  dealer  in  the  public  funds  is  not  considered  as  a  known  trader  and  posses- 
sing a  character  as  such  (Morris  v.  Langdale,  2  B.  &  P.  284).  To  call  a 
tradesman  a  cheat  generally,  has  been  held  not  to  be  actionable  (3 
[  *907  ]  Salk.  3-^6).  But  to  say  that  he  keeps  false  books  is  so  *(Holt,  N. 
P.  39).  If  a  tradesman  be  called  a  rogue  or  a  cheat  with  refer- 
ence to  his  trade  it  is  actionable  (Burr.  1688).  But  to  say  thou  hast  no 
more  than  what  thou  hast  got  by  cozening  and  cheating,  is  not  actionable 
(12  Mod.  307).  But  the  distinction  in  these  cases  is  not  intelligible.  The  fol- 
lowing words,  spoken  of  a  carpenter  were  held  not  actionable — viz. :  "  He  has 
charged  Mr.  A.  for  forty  days'  work,  and  received  the  money,  for  the  work  that 
might  have  been  done  in  ten  days,  and  he  is  a  great  rogue  for  his  pains"  (Lan- 
caster v.  French,  Stra.  797).  To  say  of  a  watchmaker,  "He  is  a  bungler  and 
knows  not  how  to  make  a  good  piece  of  work,"  is  not  actionable,  as  not  having 
been  laid  to  have  been  spoken  with  reference  to  his  trade  :  but  if  the  words  had 
been,  "  He  knows  not  how  to  make  a  good  watch,"  they  would  be  actionable 
(Redman  v.  Pyne,  1  Mod.  19),  but  the  ground  of  this  decision  is  very  unsat- 
isfactory. 

To  say  of  a  merchant,  "He  came  a  broken  merchant  from  Hamburg," 
is  actionable,  as  discrediting  pit.  in  his  trade  (Saycroft  v.  Dunker,  Cro.  Car. 
317).  To  say  of  a  merchant  he  is  "  broken,"  is  actionable  (1  Stark.  SI. 
139).  To  call  a  dyer  "a  bankrupt  knave,"  is  actionable  (Cro.  Jac.  585). 
To  say  of  a  tailor,  "  I  have  heard  you  ran  away"  (Davis  v.  Lewis,  7  T.  R. 
17).  So,  of  a  trader,  "  You  are  a  scurvy,  pitiful  fellow,  and  a  rogue,  and 
compounded  your  debts  for  5s.  in  the  pound"  (Stanton  v.  Smith,  2  Ld. 
Raym.  1480).  So,  where  deft,  said,  "All  is  not  right  with  D.  V. ;  there 
are  many  merchants  who  have  lately  failed,  and  I  expect  no  otherwise  of 
D.  V."  (Salk.  326).  So,  of  a  pawnbroker  that  he  is  a  broken  fellow  (Holt, 
Rep.  652).  So,  of  a^milliner,  "  You  are  not  worth  a  farthing"  (Cro.  Car. 
265).  So,  where  the  deft,  said,  "  Two  dyers  are  gone  off,  and  for  aught  I 
know  Harrison  will  be  so  too  within  this  twelvemonth"  (Harrison  v.  Thorn- 
borough,  10  Mod.  196).  So,  to  an  upholsterer,  "You  are  a  soldier;  I  saw 
you  in  your  red  coat  doing  duty ;  your  word  is  not  to  be  taken ;"  soldiers 
being  then  in  the  habit  of  protecting  themselves  against  their  creditors  by  a 
counterfeit  enlisting,  soldiers  being  privileged  from  arrest  (Arne  v.  Johnson, 
10  Mod.  111).  So,  of  a  carpenter,  "  He  is  broken,  and  run  away,  and  will 
never  return  again"  (Chapman  v.  Sampshire,  3  Mod.  155).  So,  of  a  hus- 
bandman, "  He  owes  me  more  than  he  is  worth ;  he  has  run  away"  (Dobson 
v.  Thornstone,  3  Mod.  112). 

But  words,  if  spoken  falsely  and  maliciously,  although  they  do  not  impute 
any  criminal  charge,  with  reference  to  the  office^  profession,  or  trade  of  the 
pit.,  yet,  if  of  a  disparaging  nature,  may  become  actionable  by  reason  of 
some  special  damage  arising  from  them,  as  to  call  a  man  a  swindler,  rogue, 
&c.,  or  to  say  to  a  woman  "  You  are  a  whore,"  whereby  she  loses  her  mar- 
riage (1  Rol.  Abr.  1.  15),  or  the  benefits  arising  from  the  hospitality  of 
friends  (Moore  v.  Meagher,  in  error,  1  Taunt.  39).  But  if  the  words  are 
not  defamatory  in  their  nature,  even  though  followed  by  special  damage, 
•hey  are  not  actionable  (Kelly  v.  Partington,  5  B.  &  Ad.  645). 

Words  spoken  of  a  tradesman  imputing  to  him  that  his  trade  is  supported 
by  the  prostitution  of  a  female  employed  by  him,  are  not  actionable,  although 
laid  to  be  spoken  of  him  in  his  trade,  unless  they  can  be  construed  as  im- 
puting that  he  kept  a  bawdy-house  (Brayne  v.  Cooper,  post,  p.  918;  see 
Ayre  v.  Craven,  2  Ad.  &  E.  2  ;  Lumley  v.  Allday,  ante,  p.  906). 
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A  statement  in  a  newspaper  that  a  ship,  of  which  pit.  was  owner  and 
master,  and  which  he  had  advertised  for  a  voyage  to  the  East  Indies,  was 
not  seaworthy,  and  that  Jews  had  bought  her  to  take  out  convicts :  held,  to 
be  a  libel  on  pit.  in  his  trade  and  business,  *for  which  he  might 
recover  damages,  without  any  proof  of  motive  or  special  damage  [  *908  ] 
(Ingram  v.  Lawson,  6  Bing.  N.  C.  212). 

Slander  for  speaking  the  following  words :  "  I  will  bet  51.  to  II.  that  Mr. 
J.  (pit.)  was  in  a  spunging-house  for  debt  within  the  last  fortnight,  and  I  can 
produce  the  man  who  locked  him  up ;  the  man  told  me  so  himself,"  and  in 
answer  to  the  following  question  put  by  a  bystander,  "  Do  you  mean  to  say 
that  Mr.  J.  Brown,  of  R.,  has  been  to  a  spunging-house  within  the  last  fort- 
night for  debt?"  deft,  said,  "  Yes  I  do."  The  jury  found  that  the  words 
were  spoken  of  pit.  in  the  way  of  his  trade :  held,  than  an  action  was  main- 
tainable, and  that  the  verdict  was  right,  as  it  was  plain  from  the  conversation 
that  the  words  were  spoken  of  the  pit.  in  his  character  of  trader.  It  seems 
also  that  the  words  were  actionable  independently  of  that,  because  they  must 
necessarily  affect  the  pit.  in  his  trade  and  credit  (Jones  v.  Littler,  7  M.  & 
W.  423  ;  supporting  Stanton  v.  Smith,  2  Ld.  Raym.  1480  ;  and  distinguish- 
ing Ayre  v.  Craven,  and  Doyley  v.  Roberts). 

Slander  of  Lessee  of  Tolls.]  An  action  of  slander  cannot  be  maintained 
by  a  lessee  or  renter  of  tolls,  for  words  spoken  of  him  in  his  character  of 
contractor  of  tolls,  after  he  has  ceased  to  contract  for  renting  the  tolls  respect- 
ing which  the  words  are  spoken.  Semble,  the  renting  of  tolls  is  not  a  pro- 
fession or  trade  (Bellamy  v.  Burch,  16  M.  &  W.  590). 

Slander  of  Goods.]  An  action  lies  for  slander  of  the  commodity  in  which 
the  party  deals.  Thus,  to  say  of  a  trader,  "  He  hath  nothing  but  rotten 
goods"  (Cro.  Car.  570).  In  Tabart  v.  Tepper,  1  Camp.  350,  it  was  held 
actionable  to  tax  a  bookseller  falsely  with  having  published  an  absurd  poem. 
So,  to  say  of  an  innkeeper,  "  Deal  not  with  S.,  for  he  is  broken,  and  there 
is  neither  entertainment  for  man  nor  horse"  (3  Salk.  326 ;  Wittington  v.  Glad- 
win,  5  B.  &C.  150).  So,  a  false  and  malicious  account  of  the  performance 
at  a  place  of  public  amusement,  will  support  an  action  (Dibdin  v.  Svvann,  1 
Esp.  27).  But  it  has  been  held  in  an  action  by  a  butcher  for  words  taxing 
him  with  having  exposed  to  sale  the  flesh  of  a  cow  which  died  in  calving, 
that  the  action  would  not  lie  although  special  damage  was  laid  and  proved 
(Tassan  v.  Rogers,  2  Salk.  693) ;  but  at  the  present  day  such  decision  could 
scarcely  be  supported.  In  Evans  v.  Harlow,  5  Q.  B.  633,  M.  J.  Patteson 
says,  "  This  is  not  in  effect  a  caution,  against  the  pit.  as  a  tradesman  in  the 
habit  of  selling  goods  which  he  knows  to  be  bad  ;  if  it  were  it  would  be  a 
libel  upon  him  personally;  but  it  is  a  caution  against  the  goods,  suggesting 
that  the  articles  which  the  pit.  sells  do  not  answer  their  purpose ;  which  is 
not  actionable,  unless  it  were  shown  that  the  pit.  by  reason  of  his  publica- 
tion was  prevented  from  selling  his  goods  to  a  particular  person." 

Servants.]  So,  slander  is  maintainable  for  the  malicious  misrepresentation 
of  the  characters  of  menial  servants.  Therefore,  it  is  actionable  to  say  of  a 
servant  in  husbandry,  "Thou  art  a  cozening  knave,  and  hast  cozened  thy 
master  of  a  bushel  of  barley"  (Seaman  v.  Biggs,  Cro.  Car.  480).  So, 
"He  is  a  cheating  knave,"  applied  to  a  lime-burner  in  his  employment 
(Terry  v.  Hooper,  1  Lev.  115).  To  say  of  a  servant  that  he  is  a  "lazy, 
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idle,  and  impertinent  fellow,"  is  actionable,  because  they  affect  his  character 
as  a  servant. 

In  what  Cases  an  Action  for  Libel  will  lie.]     If  in  any  of  the  foregoing 

*cases  the  words  had  been  written  they  would  be  actionable  as 

[  *909  ]   being  libellous.     That  which  is  slanderous  may  become  libellous 

by  being  reduced  to  writing,  although  that  which  is  libellous,  in 

many  instances,  by  being  spoken  orally  does  not  become  slanderous. 

As  there  is  a  difference  between  the  malignity  and  injurious  consequences 
of  slanderous  words  spoken  or  written,  the  one  being  sudden  and  fleeting, 
the  other  permanent,  deliberate,  and  disseminated  with  greater  ease,  many 
words  which  if  spoken  would  not  be  slanderous,  are  actionable  if  published 
in  the  way  of  libel  (Austin  v.  Culpepper,  2  Show.  314 ;  King  v.  Lake, 
Hardw.  470). 

The  crime  in  a  libel  does  not  arise  merely  from  the  scandal,  but  from  the 
tendency  which  it  has  to  occasion  a  breach  of  the  peace  by  making  the 
scandal  more  permanent  and  lasting,  and  spreading  it  abroad  (Bradley  v. 
Methwyn,  MSS.  per  Lord  Hardwicke,  2  Selw.  N.  P.  1046  n.  2 ;  see  Thor- 
ley  v.Kerry  (Earl  of),  4  Taunt.  355). 

It  is  not  requisite  that  a  libel  should  be  printed  or  written,  one  may  be 
libelled  by  signs,  pictures,  &c.,  if  they  tend  to  injure  the  reputation  of 
another,  and  expose  him  to  public  hatred,  contempt,  or  ridicule.  If  any  man 
deliberately  or  maliciously  publish  anything  in  writing  concerning  another 
which  renders  him  ridiculous,  or  tends  to  hinder  mankind  from  associating 
with  him,  an  action  lies  aganist  such  publisher  (Villers  v.  Mousley,  2  Wils. 
403,  per  Wilmot,  C.  J.).  "  I  have  no  doubt  that  the  writing  and  publishing 
anything  which  renders  a  man  ridiculous  is  actionable"  (Ib.,  per  Bathurst 
and  Gould,  JJ.).  So,  that  which  imputes  disgraceful  conduct  to  the  pit.  is 
libellous,  as  for  instance,  charging  him  with  obtaining  money  by  unfair  play 
(Digby  v.Thompson,  4  B.  &  Ad. 820);  and,  although  the  word  "swindler" 
is  not  actionable,  unless  spoken  in  relation  to  another's  trade  or  business,  yet 
if  published  in  the  way  of  libel  is  actionable  (Saville  v.  Jardine,  2  H.  Bl. 
531 ;  J'Anson  v.  Stuart,  1  T.  R.  748).  So,  the  publication  of  verses  in 
which  the  pit.  was  called  an  " itchy  old  toad"  is  libellous  (Villers  v.  Mous- 
ley, 2  Wils.  403).  So,  the  publication  of  a  letter  in  which  the  pit.  was 
stated  to  be  one  of  the  most  infernal  villains  that  ever  disgraced  human  na- 
ture, has  been  holden  actionable  without  proof  of  special  damage  (Bell  v. 
Stone,  1  B.  &  P.  331).  So,  the  imputation  of  immoral  conduct;  for  in- 
stance, it  is  libellous  to  publish  of  a  protestant  archbishop  that  he  attempts  to 
convert  Roman  Catholic  priests  by  offers  of  money  and  preferment  (Tuam 
(Archbishop  of)  v.  Robson,  5  Bing.  17).  So,  of  irreligious  or  hypocritical 
conduct  (Leicester  v.  Walter,  3  Camp.  214,  n. ;  Churchill  v.  Hunt,  3  B.  & 
Ad.  685;  Thorley  v.  Kerry  (Earl  of),  4  Taunt.  355).  So,  of  conduct 
tending  to  degrade  the  pit. ;  as,  for  instance,  stating  that  he  had  insulted  a 
female,  and  was  guilty  of  gross  misconduct  (Clement  v.  Chivis,  9  B.  &  C. 
172).  So,  if  the  publication  have  a  tendency  to  disparage  the  pit.  (Chase  v. 
Scales,  10  M.  &  W.  488). 

If  in  a  libel  asterisks  be  put  instead  of  the  name  of  the  party  libelled,  to 
make  it  actionable  it  is  sufficient  that  the  party  should  be  so  designated  that 
those  who  know  the  pit.  may  understand  that  he  is  the  person  meant,  and  it 
is  not  necessary  that  all  the  world  should  understand  it ;  but  if  witnesses 
who  state  that  they  understand  that  the  pit.  is  the  person,  also  say  that  they 
were  enabled  so  to  understand  it,  by  the  perusal  of  another  libel  with  which 
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the  deft,  had  no  concern,  their  evidence  ought  to  be  laid  out  of  the  case 
(Bourke  v.  Warren,  2  C.  &  P.  307). 

If  the  publication  of  a  libel  consist  in  merely  selling  a  few  copies  of  a  peri- 
odical in  which  inter  alia,  it  is  contained,  one  question  for  the  jury  is,  did 
the  parties  know  what  it  was  they  were  selling  (Chubb  v.  Flannigan,  6  C. 
&  P.  431).     In  case  for  libel,  the  ^declaration  showed  that  the  pit. 
was  a  member  of  the  Jockey  Club,  and  subscriber  to  the  Derby    [*910] 
Stakes  at  Epsom,  and  had  withdrawn  a  horse  which  he  intended 
to  run ;  it  then  set  out  words  imputing  to  the  pit.  that  he  had  entered  the 
horse  for  these  stakes,  and  afterwards  withdraws  him  for  the  purpose  of  get- 
ting an  unfair  advantage  over  parties  with  whom  he  had  heavy  wagers  on 
the  result  of  the  race :  held,  that  the  action  would  lie,  and  this  whether  or- 
not  the  transactions,  in  which  the  declaration  showed  the  pit.  to  be  engaged, 
were  legal.     A  witness,  a  member  of  the  Jockey  Club,  was  asked,  whether 
in  his  opinion,  the  conduct  thus  imputed  to  the  pit.  was  honourable,  which 
he  answered  in  the  negative.     Held,  that  the  evidence  was  admissible,  the 
question  having  been  put  in  re-examination,  to  explain  a  former  statement  of 
the  witness  on  cross  examination,  that  entering  and  withdrawing  a  horse 
after  betting  on  it  was  not  contrary  to  any  regulation  of  the  Jockey  Club 
(Greville  v.  Chapman,  1  D.  &  M.  553). 


Form  of  Pleadings. 

Declaration.]  The  venue  is  transitory,  and  it  cannot  be  changed,  unless 
where  the  writing  and  publication  are  confined  to  the  same  county  (Pinkney 
v.  Collins,  1  T.  R.  571).  So,  if  the  libel  be  sent  out  of  England  in  a  letter, 
the  venue  may  be  changed  to  the  county  where  the  letter  was  written  (Free- 
man v.  Norris,  3  T.  R.  306 ;  Kelly  v.  Thornley  (Earl),  Selw.  N.  P.  1059). 
Words  spoken  at  different  times  may  be  given  in  evidence  under  one  count 
(Charlter  v.  Barrett,  Pea.  22). 

The  new  rules  prevent  a  second  count  upon  the  same  libel,  or  words  with 
variations ;  but  there  may  be  additional  counts  for  distinct  libels  or  slanders. 
Where  the  declaration,  after  setting  out  the  libel,  continued  thus,  "  And  the 
deft,  further  contriving,  as  aforesaid,  to  wit,  on,"  &c.5  "  in  a  certain  other 
number  of  the  said  newspaper,  called,"  &c. :  held,  that  this  was  a  separate 
count  (Hughes  v.  Rees,  4  M.  &  W.  204 ;  Griffiths  v.  Lewis,  15  Law  J.  249, 
Q.  B.) ;  but,  if  a  different  date,  of  the  time  of  speaking  the  words,  do  not 
follow  the  statement,  that  the  deft,  further  contrived,  &c.,  the  whole  will  be 
taken  as  one  count  (Alfred  v.  Farlow,  15  Law  J.  259,  Q.  B.). 

See  a  form  of  libel  charging  that  pit.  obtained  money  by  unfair  play, 
Digby  v.  Thompson,  4  B.  &  Ad.  821.  With  unfair  practices  connected 
with  horse-racing,  Greville  v.  Chapman,  5  Q.  B.  731. 

See  a  libel  on  a  proctor  charging  extortion,  Clarkson  v.  Lawson,  6  Bing. 
266.  On  an  attorney  and  vestry-clerk  of  a  parish,  May  v.  Brown,  3  B.  & 
C.  113. 

See  a  form  of  libel  on  a  railway  company,  Ch.  PI.  by  Pearson, 573.  For 
charging  that  a  commercial  firm  were  a  swindling  concern,  Clarke  v.  Tay- 
lor, 2  Bing.  N.  C.  653.  That  a  banking  firm  has  stopped  payment,  Forster 
v.  Lrv.vson,  3  Bing.  452  ;  Bromage  v.  Prosser,  4  B.  &  C.  247  ;  Robinson  v. 
Miirehunt,  15  Law  J.  135,  Q.  B.  Upon  a  stage-coach  proprietor,  Clement 
v.  Chivis,  9  B.  &  C.  172.  Upon  a  surveyor  to  a  company,  Rutherford  v. 
Evans,  6  Bing.  451.  Upon  a  civil  engineer,  Brooks  v.  Blanchard,  1  C.  & 
M.  779.  Against  a  society  for  the  protection  of  trade,  for  publishing  plt.'s 
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name  in  a  list  of  persons  deemed  swindlers,  Goldstein  v.  Foss,  4  Bing.  489; 

Humphreys  v.  Miller,  4  C.  &  P.  7.     For  a  libel  on  pit.  as  the  vendor  of  a 

medicine,  Morrison  v.  Harmer,  3  Bing.  N.  C.  759.     By  a  servant  against 

his  late  master  for  a  libel,  whereby  pit.  lost  a  situation,  Pattison  v.  Jones,  8 

B.  &  C.  578.     For  a  libel  in  giving  a  governess  a  false  character, 

[  *911  ]    and  law,  &c.,  Fountain  v.  Boodle,  *3  Q.  B.  5.    For  a  libel  on  pit., 

as  a  cook,  Prudhomme  v.  Fraser,  1  Moo.  &  R.  435 ;  2  Ad.  &  E. 

645. 

In  an  action  for  slander,  the  declaration  must  positively  and  not  by  way 
of  recital,  allege  the  speaking  of  the  slanderous  words ;  therefore,  a  decla- 
ration which  commences  "  for  that  whereas,"  the  deft,  contriving  to  injure 
the  pit.  in  a  certain  discourse,  spoke,  &c.,  is  bad  on  special  demurrer  (Brown 
v.  Thurlow,  4  D.  &  L.  301 ;  16  M.  &  W.  36). 

See  a  form  by  a  policeman  against  a  magistrate  for  using  words  after  the 
investigation  of  a  case,  in  which  pit.  gave  evidence,  whereby  he  lost  his 
situation,  Kincullen  v.  Maltby,  1  C.  &  M.  402.  For  words  spoken  of  a 
clerk  of  a  company,  Lumley  v.  Allday,  1  Cr.  &  J.  301 ;  Francis  v.  Roose, 
3  M.  &  W.  191.  Of  a  toll  collector  and  treasurer,  Sellers  v.  Tell,  4  B.  & 
C.  655.  Of  a  coach  proprietor  and  seller  of  horses,  McPherson  v.  Daniels, 
10  B.  &  C.  263.  For  slander  of  a  pawnbroker,  Heckinbotham  v.  Leach, 
10  M.  &  W.  361.  Of  a  butcher,  Griffiths  v.  Lewis,  15  Law  J.  249.  Of  a 
boarding-house  keeper  and  his  wife,  Rogers  v.  Clifton,  3  B.  &  P.  587 ;  Pat- 
tison v.  Jones,  8  B.  &  C.  578 ;  Child  v.  Affleck,  9  B.  &  C.  403 ;  Saville  v. 
Sweeney,  4  B.  &  Ad.  514.  Of  a  domestic  servant  or  a  journeyman  in  his 
occupation,  Towgood  v.  Spyring,  1  C.  M.  &  R.  181. 

Inducement.]  It  is  usual,  in  all  cases,  to  commence  the  declaration  with 
a  statement  of  the  plt.'s  good  character,  and  of  his  innocence  of  the  crime 
imputed  to  him  by  the  deft.  (Com.  Dig.  Action  for  Defamation,  G,  1 ;  5 
East,  467) ;  but,  as  these  inducements  are  not  traversable  (see  Sty.  118  ;  1 
Lev.  297),  they  may  be  omitted,  and  the  declaration  may  commence  with  a 
statement  of  deft.'s  malicious  intention  to  injure  the  pit.  When  the  libel  or 
slander  does  not  affect  the  pit.  in  his  moral  character,  but  merely  imputes  to 
him  insolvency,  or  incapacity  in  the  way  of  his  trade,  &c.,  this  general  in- 
ducement of  good  character  is  inapplicable,  and  the  declaration  should  com- 
mence with  an  inducement  respecting  the  trade,  &c.  (2  Saund.  307 ;  1 
Saund.  242  a,  n. ;  2  B.  &  P.  284).  Where  the  words  do  not  materially 
and  per  se  convey  the  meaning  the  pit.  would  wish  to  assign  to  them,  and 
are  ambiguous  and  equivocal,  and  require  explanation  by  reference  to  some 
extrinsic  matter  to  show  they  were  actionable,  it  must  be  stated  and  proved 
that  such  matter  existed,  and  this  is  best  done  by  way  of  inducement 
(Hawkes  v.  Hawkey,  8  East,  431 ;  Roberts  v.  Camden,  9  East,  93  ;  King 
v.  Marsden,  4  M.  &  S.  164 ;  Bell  v.  Byrne,  13  East,  554 ;  see  Solomon  v. 
Lawson,  15  Law  J.  253,  Q.  B.).  The  special  inducement  being  material 
and  traversable,  time  and  place  should  be  stated  (4  T.  R.  560,  590). 
When  any  of  the  counts  are  for  matter  slanderous  and  actionable,  without 
inducement  or  reference  to  extrinsic  matter,  the  inducement  should  be  quali- 
fied, and  confined  merely  to  those  counts  which  require  an  inducement. 

The  second  count  charged  the  deft,  with  saying  that  the  pit.  had  made  up 
medicines  wrong  through  jealousy.  Innuendo,  that  from  jealousy  and  im- 
proper motives  he  had  made  up  the  medicines  which  he  had  administered  to 
the  deft.'s  child.  Special  damage  occurring  after  he  became  an  apothecary, 
the  count  was  held  bad,  for  as  the  declaration  did  not  allege  that  the  pit.  was 
an  apothecary  at  the  time  of  committing  the  grievance,  the  gist  of  the  charge 
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was  the  indictable  offence,  and  no  indictable  offence  had  been  laid,  for  the 
words  in  the  count  would  not  make  out  a  sufficient  charge  upon  an  indict- 
ment, as  no  death  was  alleged  to  have  ensued,  nor  any  harm  to  have  hap- 
pened,  and  the  complaint  was  merely  of  mala  praxis  (Edsall  v.  Russell,  6 
Jur.  996). 

*The  inducement,  when  material  and  connected  with  the  slan-  [*912  ] 
der,  must  be  proved  as  stated  (see  post). 

Where  it  appears  from  the  libel  as  set  out  in  the  declaration,  that  it  tends 
generally  to  disgrace  the  pit.,  the  explanatory  averments  are  not  necessary 
(Digby  v.  Thompson,  4  B.  &  Ad.  821).  Where  the  declaration  alleged, 
without  any  material  introductory  averment,  that  deft.,  published  of  and  con- 
cerning the  pit.  the  false,  scandalous,  and  defamatory  libel  following,  viz., 
"  Notice,  any  person  giving  information  where  any  property  may  be  found 
belonging  to  H.  G.  (meaning  the  pit.),  a  prisoner  in  the  King's  Bench  Prison, 
but  residing  within  the  rules  thereof,  shall  receive  51.  per  cent,  upon  the 
goods  recovered  for  his  trouble,  by  applying  at  M.  L.  &c."  meaning  the 
deft.,  and  meaning  that  the  pit.  had  been,  and  was  guilty  of  concealing  his 
property,  with  a  fraudulent  and  unlawful  intention:  held,  on  general  demur- 
rer, that  the  innuendo,  unsupported  by  any  prefatory  averment,  was  too 
large,  and  the  words  in  themselves  were  not  actionable  (Gompertz  v.  Levy, 
9  Ad.  &  E.  283).  A  declaration  for  slander,  stated  that,  at  the  time,  &c., 
pit.  worked  for,  and  was  employed  by  one  B.  G.,  in  his  barn,  in  and  about 
threshing  G.'s  corn,  that  the  deft,  intending  to  cause  it  to  be  believed  that 
pit.  had  been  guilty  of  felony,  falsely,  &c.,  spoke  of,  &c.,  the  pit.  the  words, 
"  I  saw  J.  G.  coming  across  Glass's  barn,  with  some  barley,  and  my  son 
said,  'What  art  going  to  do  with  that]'  J.  G.  said  he  was  going  to  feed 
pheasants  with  it,  and  said  where  he  had  that  he  could  get  more ;  and  that 
he  had  it  at  farmer  G.'s  barn,  meaning  the  said  barn  belonging  to  the  said 
B.  G.,  wherein  the  pit.  was  so  at  work  and  employed,  as  aforesaid,  and  that 
the  barley  so  alleged  by  the  deft,  to  have  been  in  the  possession  of  J.  G., 
was  the  property  of  the  said  B.  G.,  and  that  the  pit,  had  stolen  the  same 
from  the  said  B.  G.,  and  given  the  same  to  the  said  J.  G. ;  averment  of  spe- 
cial damage,  held  bad,  the  innuendo  not  being  borne  out  by  the  other  parts 
of  the  count,  and  that  a  demurrer  to  such  count  did  not  imply  any  admis- 
sion by  which  the  defect  would  be  aided  (Wheeler  v.  Haynes,  9  Ad.  &  E. 
286).  What  is  complained  of  in  the  declaration,  as  a  libel,  does  not,  upon 
the  face  of  it,  apply  to  the  pit.,  and  impute  a  libel,  there  must  be  an  induce- 
ment stating  such  facts  as  will  support  such  an  innuendo,  and  show  the  libel- 
lous application  of  the  statement  to  the  pit.  (Hall  v.  Blandy,  1  Y.  &  J.  480). 
If  the  charge  be  that  the  pit.  was  "  a  man  Friday,"  the  inducement  must 
show  that  by  the  words  "  man  Friday,"  degradation  and  subserviency  were 
meant  (Forbes  v.  King,  1  Dowl.  672). 

If  the  words  per  se  import  felony,  but  the  pit.  charges  they  meant  fraud, 
he  should  have  an  inducement  accordingly  (Wheeler  v.  Haynes,  supra; 
Jackson  v.  Adams,  2  Bing.  N.  C.  402).  So,  if  the  .charge  be,  "  You  are  a 
regular  prover  under  bankruptcies,"  there  must  be  an  inducement  that  the 
words  had  been  used  to  import  a  proof  of  fictitious  debts  (Alexander  v. 
Angle,  1  Cr.  &  J.  143).  So,  that  the  pit.  is  a  "black  sheep,"  may  be 
explained,  by  showing  that  deft,  meant  a  bad  character  (McGregor  v.  Greg- 
ory, 11  M.  &  W.  287).  The  secretary  of  the  society  for  the  protection  of 
trade  against  swindlers,  stated  that  a  pit.  was  improper  to  be  balloted  for  as 
a  member,  &c.,  innuendo  that  he  was  a  swindler :  held  bad,  for  want  of  an 
inducement  that  the  society  used  such  circulars  to  import  that  the  person 


912 


SLANDER,  ACTIONS  FOR. 


mentioned  therein  was  a  swindler  (Goldstein  v.  Foss,  2  Y.  &  J.  146 ;  6  B. 
&  C.  154 ;  Evans  v.  Harlow,  5  Q.  B.  624). 

In  declarations  upon  libels  and  words,  which  are  only  actionable  in  regard 
to  their  having  affected  the  pit.  in  his  profession,  trade,  or  business,  there 
must  be  a  distinct  allegation  that  the  pit.  was,  at  the  time  of  the  scandal,  in 
such  profession,  or  exercised  such  calling,  &c.,  ^otherwise  the 
[*913]  record  will  be  substantially  defective  (Com.  Dig.  Defamation,  G, 
3 ;  2  Saund.  307  a.,  n.  (/) ;  1  Saund.  243,  n. ;  1  Stark.  SI.  400  ; 
May  v.  Brown,  3  B.  &  C.  135 ;  Empson  v.  Griffin,  11  Ad.  &  E.  186).  It 
need  not,  it  seems,  be  expressly  averred,  that  at  the  time  of  the  publishing, 
&c.,  the  pit.  carried  on,  &c.  If  it  be  alleged  that  he  was,  and  is  an  attor- 
ney,  &c.,  and  hath  for  a  long  time  carried  on,  &c.,  it  will  suffice  (2  Roll. 
84;  1  Vin.  Abr.  538;  Dodd  v.  Robinson,  Al.  63;  Tuthill  v.  Milton,  Yel. 
159;  see  Colles  v.  Malin,  Cro.  Car.  282 ;  1  Stark.  SI.  402).  And  unneces- 
sary minuteness  in  showing  the  plt.'s  profession  should  be  avoided.  It  is 
enough  to  say  that  he  exercised  if,  without  alleging  that  he  was  qualified,  or 
had  taken  a  degree  (Moises  v.  Thornton,  8  T.  R.  303;  Hartley  v..  Her- 
ring,  ib.  131 ;  Smith  v.  Taylor,  1  N.  R.  196;  Jones  v.  Stephens,  11  Pri. 
235). 

Where  the  slander  is  actionable  of  itself,  independently  of  the  plt.'s  pro- 
fession or  trade,  it  will  not  be  fatal  to  introduce  an  averment  of  the  plt.'s  pro- 
fession, &c.,  and  to  state  that  the  matter  was  published  of,  &c.,  and  concern- 
ing him,  and  of,  &c.,  in  his  profession,  for  the  averment  is  divisible  (May  v. 
Brown,  3  B.  &  C.  138,  n.  (6);  King  v.  Holt,  5  T.  R.  436 ;  Spall  v.  Massey, 
3  Stark.  559).  For  the  same  reason,  if  the  matter  be  actionable  as  it  relates 
to  one  of  two  of  the  plt.'s  trades  mentioned  in  the  inducement,  the  declaration 
is  sufficient,  although  one  trade  only  be  proved  (Figgins  v.  Coswell,  3  M.  & 
S.  369  ;  cited  in  Chalmers  v.  Shackle,  6  C.  &  P.  477  ;  seeCoxhead  v.Thom- 
ason,  1  Cr.  &  J.  362;  Hemming  v.  Power,  10  M.  &  VV.  564). 

The  statement  in  a  libel  or  slander  of  a  particular  fact,  is  an  admission 
thereof,  which  renders  plt.'s  proof  of  such  fact  unnecessary  (1  Stark.  SI. 
392;  Jones  v.  Stephens,  11  Pri.  235). 

Where  libellous  matter  can  be  collected  from  the  words  themselves ,  there 
need  be  no  averment  as  to  the  circumstances,  to  the  supposed  existence  of 
which  the  words  referred  ;  as  the  gist  of  the  action  appears  on  the  face  of  the 
libel  or  words,  there  can  be  no  reason  that  the  pit.  should  resort  to  any  state- 
ment of  the  facts  to  which  the  deft,  may  have  alluded.  If  these  fads  be  true 
to  the  extent  he  represented,  it  is  for  the  deft,  to  plead  their  truth  (Harvey 
v.  French,  1  C.  &  M.  11 ;  Day  v.  Robinson,  1  Ad.  &  E.  558).  Thus,  if  the 
declaration  be,  "he  perjured  himself,'1  or  he  perjured  himself  in  the  action, 
it  is  unnecessary  to  show  in  the  declaration  that  there  is  an  action  (Anon. 
Cro.  Car.  337  ;  Ration  v.  Hey  ward,  8  Mod.  24;  1  Ch.  PI.  .418).  So,  in  the 
case  of  a  charge  of  "  theft,"  or  "  robbery"  (Rawcliffe  v.  Edmunds,  7  M.  & 
W.  12);  or  that  the  pit.  had  been  guilty  of  an  offence  for  which  he  could  be 
transported  (Thomlinson  v.  Brettlebank,  4  B.  &  Ad.  630;  Slowman  v.  Dai- 
ton,  10  Bing.  402  ;  Curtis  v.  Curtis,  ib.  447);  or  where  the  libel  contained  a 
general  charge  of  insolvency,  concluding  with  an  assertion  that  pit.  was  a 
man  of  straw :  the  court  held,  that  an  inducement  explaining  these  latter 
words  was  superfluous  (Eaton  v.  Jones,  1  Dowl.  602). 

Where  a  libellous  paragraph  as  proved  contained  two  references,  by  which 
it  appeared,  in  fact,  to  be  language  of  a  third  person  speaking  of  the  plt.'s 
conduct;  the  declaration  in  setting  it  out  had  omitted  these  references:  held, 
that  these  omissions  altered  t*he  sense  of  the  remainder,  and  that  the  variance 
was  fatal  (Cartwright  v.  Wright,  5  B.  &  A.  615 ;  Seeking  v.  Soloman,  3  R. 
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&  M.  252).  If  the  imputation  be  that  the  pit.  was  forsworn,"  as  this  does 
not  charge  the  offence  of  "  perjury,"  there  must  be  an  inducement  or  pre- 
fatory allegation,  that  he  had  been  a  witness  in  a  judicial  proceeding  or  suit, 
and  that  the  deft,  when  speaking  the  words  referred  to  such  matter  in  using 
the  term  forsworn,  and  intended  to  impute  to  the  pit.  *that  he  had 
been  guilty  of  the  crime  of  perjury  (Holt  v.  Scholefield,  6  T.  R.  [  *914  ] 
691  ;  Hall  v.  Weeden,  8  D.  &  R.  140).  Where  the  pit.  averred 
that  he  had  in  due  manner  put  in  his  answer  on  oath  to  a  bill  filed  against 
him  by  deft.,  but  did  not  aver  any  colloquium  respecting  that  answer,  with 
reference  to  which  the  words  were  spoken,  and  then  alleged  that  the  deft, 
said  of  him  that  he  was  forsworn ;  innuendo,  that  pit.  had  perjured  himself 
in  what  he  had  sworn  in  his  aforesaid  answer  to  the  bill  filed  against  him: 
held,  that  this  innuendo  could  not,  without  the  aid  of  such  a  colloquium,  en- 
large the  sense  of  the  words  by  referring  them  to  the  answer  averred  in  the 
prefatory  part  of  the  declaration  to  have  been  put  in  (Hawkes  v.  Hawkey,  8 
East,  supra;  see  Roberts  v.  Camden,  supra).  So,  if  the  charge  be  that  pit. 
"  set  fire  to  a  house,"  it  is  necessary  to  aver  that  the  house  had  been  feloni- 
ously burned,  or  that  pit.  had  insured  his  house,  and  that  it  was  burned,  and 
that  deft,  meant  pit.  had  feloniously  set  it  on  fire  to  defraud  the  office,  &c., 
(Sweetapple  v.  Jesse,  5  B.  &  Ad.  27  ;  West  v.  Smith,  4  Dowl.  703 ;  Rigby 
v.  Heron,  1  Jur.  558).  So,  if  the  slander  were  "  you  have  robbed  me  of 
one  shilling  in  money,"  as  the  word  rob  does  not  necessarily  import  felony, 
an  innuendo  of  that  intent,  without  any  inducement  or  prefatory  allegation 
of  the  deft,  having  used  the  words  in  a  felonious  sense,  will  be  defective  (Day 
v.  Robinson,  in  error,  1  Ad.  &  E.  555).  But  where  the  words  were  "  you 
have  robbed  me,  for  I  found  the  thing  you  have  done  it  with :"  held,  that  the 
words  were  actionable  per  se,  without  any  colloquium  or  innuendo  to  explain 
the  sense  in  which  they  were  used  (Rowcliffe  v.  Edmonds,  7  M.  &  W.  12). 

Where  the  declaration  alleged  that  the  plt.'s  carriage  and  that  of  E.  F. 
were  in  a  highway,  and  that  they  came  in  contact  without  any  furious  driving 
by  the  pit.,  and  that  E.  F.  was  injured,  &c.,  and  that  the  libel  was  published 
of  and  concerning  the  pit.,  and  of  and  concerning  the  said  accident :  held, 
that  the  averments  as  to  the  accident  were  divisible,  and  did  not  form  entire 
matter  of  description  thereof;  so  that  it  became  immaterial  that  the  jury  found 
that  the  accident  was  occasioned  by  the  plt.'s  furious  driving,  there  not  being 
a  sufficient  plea  of  justification  to  protect  the  deft,  as  to  the  whole  libel 
(Churchill  v.  Hunt,  2  B.  &  A.  685). 

What  a  variance  under  the  colloquium  and  innuendos,  and  how  to  prove 
inducements,  post. 

Statement  of  Malice.']  The  declaration  must  show  a  malicious  intent  in 
the  deft.,  but  it  is  not  necessary  to  use  the  word  "maliciously"  for  the  word 
"  falsely"  alone  has  been  held  expressive  of  a  malicious  intent  (Moo.  459  ; 
Ow.  51 ;  Noy,  85 ;  1  Saund.  242  a,  n.  2 ;  see  Saxon  v.  Castle,  6  Ad.  &  E. 
652  ;  De  Medina  v.  Grove,  15  Law  J.  284,  Q.  B. ;  Price  v.  Belcher,  4  C.  B. 
866  ;  see  Rowe  v.  Hoar,  1  M.  &  S.  304).  Indeed,  in  Sty.  392,  Anon., 
Rolle,  C.  J.,  was  of  opinion  that,  in  a  declaration,  it  is  unnecessary  to  use 
either  thewords/a/s^//  or  maliciously,  though  in  an  indictment  or  informa- 
tion it  is  otherwise.  He  meant,  perhaps,  that  after  verdict  the  omission  of 
them  in  a  declaration  would  be  helped.  So,  in  an  action  for  slander  of  title, 
it  is  necessary  to  allege  and  prove  malice  (1  Saund.  242,  n.;  Hargrave  v. 
Le  Breton,  4  Burr.  2423 ;  Smith  v.  Spooner,  3  Taunt.  246  ;  see  Pitt  v.  Dono- 
van, 1  M.  &  S.  639).  In  an  action  for  words,  sfating  that  the  deft,  spoke  the 
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false  words,  would  suffice  (1  Rep.  273);  but  it  is  usual  and  better  to  say 
falsely  and  maliciously. 

Under  stat.  5  &  6  Viet.  c.  109,  the  vestry,  on  precept  from  the  justices, 
are  to  make  out  and  return  a  certain  number  of  persons  within  the  parish, 
qualified  and  liable  to  serve  as  constables;  the  list  is  to  be  affixed  on  the 
tchurch  door,  and  notice  given  when  and  where  objections  will  be  heard  by 
Ihc  justices,  who  are  empowered  at  a  special  sessions  to  strike  out  of  the 
iist  the  names  of  persons  not  qualified  or  liable  to  serve.  At  a  vestry  held 
qn  pursuance  of  that  act,  the  plt.'s  name  was  inserted  in  the  list  of  persons 
bualified  and  liable  to  serve,  and  he  attended  a  session  for  the  purpose  of 
steing  sworn  in,  when  the  deft.,  a  parishioner,  objected  to  him,  and  made  a 
t  atement  to  the  justices,  in  the  presence  of  other  persons,  imputing  perjury 
s  the  pit.  In  an  action  for  slander,  the  jury  found  that  the  deft,  made  the 
p'atement  lonafide,  believing  it  to  be  true :  held,  that  the  statement  was  pro- 
verly  made  before  the  justices,  and  was  a  privileged  communication  (Kershaw 
.  Bailey,  1  Exch.  743). 

A  publication,  reflecting  on  the  character  of  the  pit.,  professed  to  contain 
a  report  of  the  proceedings  before  two  judges  of  different  courts  at  chambers, 
on  applications,  under  the  Bankrupt  Act,  5  &  6  Viet.  c.  122,  s.  42,  to  dis- 
charge a  bankrupt  out  of  custody.  The  defence  (under  the  general  issue) 
was,  that  it  was  a  fair  account  of  what  took  place  before  those  judges  when 
acting  in  a  judicial  capacity.  Held,  that,  if  it  was,  the  deft,  was  entitled  to 
the  verdict  (Smith  v.  Scott,  2  C.  &  K.  580,  Coleridge).  Held,  also,  that  if 
the  report,  though  not  correct,  was  an  honest  one,  and  intended  to  be  a  fair 
account  of  what  really  occurred  before  the  judges,  that  would  be  a  ground 
for  reducing  the  damages  (Ib.). 

Allegorical  terms  of  a  defamatory  character  or  of  evil  import,  such  as  im- 
puting to  a  person  the  qualities  of  the  "  frozen  snake"  in  the  fable,  are  libel- 
lous  per  se,  without  innuendoes  to  explain  their  meaning  (Hoare  v.  Sillver- 
lock,  12  Jur.  695 ;  17  Law  J.  306,  Q.  B.). 

The  pit.,  a  domestic  servant,  was  engaged  by  A.,  on  a  character  given  by 
the  deft. ;  a  short  time  afterwards,  the  deft,  having  reason  to  believe  that  the 
character  was  underserved,  wrote  to  A.  a  letter  containing  an  allusion  to  the 
pit.,  and  to  her  having  been  deceived.  A.  accordingly  called  on  the  deft., 
and  made  more  inquiries  about  the  pit's  character,  in  answer  to  which  the 
deft,  imputed  dishonesty  to  the  pit.:  held,  that  the  whole  of  the  communica- 
tions were  priviliged,  and  that  no  action  could  be  maintained,  and  that  the 
deft,  was  bound,  on  discovering  that  the  character  was  undeserved,  to  state 
that  fact  to  A.,  and  that  he  stood  in  the  same  position  as  if  the  statement 
had  been  made  by  him  in  answer  to  questions  asked  by  A.  in  the  first  in- 
stance (Gardener  v.  Slade,  13  Jur.  826  ;  18  Law  J.  334,  Q,  B.). 

Statement  of  Pullication.]  The  declaration  must  show  a  publication  of 
the  libel  or  slander,  otherwise  the  action  does  not  lie;  but  any  words  which 

denote  a  publication  are  sufficient  (1  Saund.242,n.  1);  *and  there- 
[  *915  ]  fore  it  is  averred  in  the  declaration  that  the  deft,  spoke  the  words 

in  the  presence  and  hearing  of  several  persons ;  or  that  the  deft, 
spoke  the  words  "palam"  or  "publice"  (Cro.  Eliz.  861).  So,  alleging  the 
words  to  be  spoken  in  the  presence  of  several  persons,  omitting  the  word 
"hearing"  is  sufficient,  for  it  shall  be  intended  to  be  in  their  hearing  (Cro. 
Eliz.  486;  Killan  v.  Manesly,  Cro.  Jac.  39;  Smart  v.  Easdall,  Cro.  Car. 
199  ;  Hale  v.  Hemsley,  Noy.  57).  But  it  is  not  correct  merely  to  aver  that 
the  words  were  spoken,  omitting  the  words  "  and  published"  (Anon.  Sty. 
70;  1  Ch.  PI.  421). 
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In  stating  a  libel,  the  word  "  published"  is  not  absolutely  necessary ;  and 
the  words  "  printed,  and  caused  to  be  printed,"  have  been  holden  sufficient 
(Baldwin  v.  Elphinstone,  2  Bl.  R.  1037;  1  Saund.  242,  n.  1;  Com.  Dig. 
Action  for  Defamation,  G,  4).  A  statement  that  the  deft,  published,  or 
caused  to  be  published,  is  sufficient;,  and  the  uncertainty  may  be  aided  by 
the  deft.'s  pleading  (King  v.  Brereton,  8  Mod.  328 ;  Vin.  Abr.  Libel,  E,  pi 
4).  As  the  declaration  must  show  a  publication,  if  the  words  are  in  a 
foreign  language  they  should  be  set  out  in  that  language,  and  the  pit.  must 
ave/that  the  hearers  understood  such  language  (Hob.  268;  Cro.  Eliz.  865; 
Price  v.  Jenkins,  1  Rol.  Abr.  74,  A) ;  Zenobio  v.  Axtell,  6  T.  R.  162;  1 
Saund.  242,  n.  (n.) ;  1  Ch.  PI.  241  ;  Jenkins  v.  Phillips,  9  C.  &  P.  766), 
averrincr  that  the  words  aforesaid  signified  and  meant,  and  were  then  under- 
stood tcMnean,  in  the  English  language,  as  follows,  that  is  to  say,  &c.  Pro- 
vincial expressions  in  this  country  may  be  set  forth  without  express  expla- 
nation on  the  record  (1  Ch.  PI.  421) ;  unless,  indeed,  with  respect  to  Welsh 
words,  and  the  action  is  brought  in  any  of  the  courts  of  great  sessions  in 
Wales,  for  it  shall  be  intended  the  hearers  understood  the  words  (Hob.  126, 
infra).  Stating  deft.'s  conversation  to  be  in  the  presence  and  hearing  of  a 
particular  person  will  not  preclude  pit.  from  showing  it  was  in  the  presence 
of  others  (2  B.  &  Ad.  756) ;  and  he  need  not  prove  that  they  were  spoken 
before  such  person  (B.  N.  P.  6). 

Statement  of  Colloquium,  and  that  Slander  was  of  and  concerning  Plain* 
tiff]  and  Matters  alleged,]  It  is  necessary  to  state  that  the  slander  was  of 
and  concerning  the  pit.,  and  the  preceding  inducements  (The  King  v.  Mars- 
den,  4  M.  &  S.  164).  Whenever  an  inducement  of  extrinsic  matter  is 
necessary,  it  must  be  averred  that  the  slander  was  published  of  and 
concerning  it,  and  that  it  related  thereto,  and  the  same  must  be  proved  (2 
Saund.  307 ;  8  East,  427 ;  1  Saund.  242  6,  n.  3) ;  as  that  it  was  published 
of  and  concerning  the  plt.'s  said  evidence  in  the  said  suit,  &c.,  or  of  and 
concerning  him  in  his  said  profession,  &c.,  or  of  and  concerning  the  felony, 
&c.,  or  of  and  concerning  the  matter  aforesaid  (1  Saund.  242  b,  n.  3). 
In  an  action  for  words,  notwithstanding  a  colloquium  is  laid  to  have  been 
had  by  the  deft,  with  other  persons  of  and  concerning  the  pit.,  it  still  seems 
necessary  to  introduce  the  slanderous  words,  by  an  averment  that  the  deft, 
spoke  them  of  and  concerning  the  pit.,  otherwise  it  will  be  insufficient  upon 
a  special  demurrer;  for  though,  perhaps,  after  verdict,  or  on  a  general 
demurrer,  it  will  be  intended  that  the  words  spoken  of  the  pit.,  and  that  the 
innuendo  connects  the  word  lie  with  the  pit.,  of  whom  it  is  said,  in  the  former 
part  of  the  declaration,  that  the  deft,  had  had  a  discourse,  yet,  as  it  is  neces- 
sary to  aver  that  the  deft,  spoke  the  words  of  the  pit.,  that  cannot  be  supplied 
by  inference  or  argument,  when  the  omission  of  the  averment  is  specially 
pointed  out  as  a  cause  of  demurrer ;  but  where  no  colloquium  is  laid  to  have 
been  had  by  the  deft,  of  the  pit.,  there  seems  to  be  no  doubt  that  the  omis- 
sion of  such  an  averment  is  fatal  on  general  demurrer  or  after  verdict  (2 
Roll.  244;  Strutt  v.  Hawkins,  1  Saund.  242  b,  n.  3;  *1  Ch.  PI. 
419);  as  where  the  pit.  declared  that  the  deft,  said  these  words,  [  *916  ] 
"  he  (meaning  the  said  pit.)  is  a  thief,"  &c.,  without  an  averment 
that  the  words  were  spoken  to  the  pit.  or  of  him,  according  to  the  usual 
course,  the  declaration  was  held  ill,  because  it  did  not  appear  of  whom  the 
words  were  spoken,  and  the  innuendo  was  held  not  to  help  it;  and  yet  there 
was  laid  a  colloquium  of  the  pit.,  and  that  the  deft,  said  these  words,  "  he," 
&c.  (1  Rol.  Abr.  83,  pi.  7,  S.  P.  85,  pi.  7 ;  Cro.  Jac.  126  ;  ib.  39 ;  1  Sid. 
52  ;  Lowfield  v.  Bancroft,  2  Stra.  934).  But  where  it  is  laid  that  the  deft., 
in  a  discourse  with  the  pit.,  said,  in  the  second  person  "  you  (meaning  the 
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pit.)  arc  a  thief,"  &c.,  the  declaration  is  sufficient,  though  the  pit.  C!MS  not 
allege  that  the  words  were  spoken  to  the  pit.  or  of  him,  for  it  cannot  but  he 
intended  that  the  words  were  spoken  to  him  with  whom  the  conversation  is 
all<^<ul  to  have  been  had  (1  Rol.  Abr.  85,  pi.  8). 

Tins  colloquium  is  essential,  although  it  be  stated  that  the  deft,  published 
"  with  intent"  to  impute  the  offence,  &c.,  to  the  pit.  (1  Saund.  242  b,  n.  :j ; 
Baker  v.  Wilkinson,  1  C.  &  M.  400).  And  where  a  declaration  avnvd 
that  deft.,  contrary,  &c.,  published  a  libel  containing  the  false  and  scanda- 
lous matter  following,  without  showing  that  such  matter  was  "  of  and  con- 
cerning  the  pit.;"  setting  out  the  libel,  which  did  not  on  the  face  of  it  Hate 
to  the  pit.,  and  there  was  no  innuendo  to  connect  him  with  it;  held,  upon 
a  writ,  of  error,  that  the  count  was  bad  (Clement  v.  Fisher,  7  B.  &  c'.  4";9 ; 
Stockley  v.  Clement,  4  Bing.  162). 

In  an  action  for  slander,  the  first  count  stated  that  the  pit.  was  a  cl« -ny- 
man  of  the  united  Church  of  England  and  Ireland,  as  by  law  established, 
and  vicar  of  W. ;  that  the  deft,  was  also  a  clergyman  of  the  said  united 
Church ;  that  the  deft.,  intending  to  injure  the  pit.  in  his  said  character  of  a 
clergyman,  falsely,  &c.,  spoke  the  following  words  of  and  concerning  the 
pit.,  in  his  said  profession  of  a  clergyman :  "  The  very  day  I  (the  cleft.) 
came  into  residence,  Dr.  P.  (the  pit.)  sent  for  me ;  I  went  and  dined  with 
him,  and  the  wine  must  have  been  drugged,  for  I  took  but  two  glasses,  and 
was  quite  stupified.  While  in  this  condition  Dr.  P.  (the  pit.)  put  a  bill  into 
my  hands,  and  requested  me  to  sign  it,  saying,  'C.,  just  put  your  name  to 
this  ;  I  wish  to  have  it  as  a  security  for  the  payment  of  ISO/,  per  annum  for 
reading  for  you  at  the  new  church.'  I  (the  deft.)  answered,  'Will  you  give 
me  a  pen  and  I  will  sign  it;  but  I  thought  I  had  sufficiently  satisfied  you.' 
Immediately  I  had  signed  it  Dr.  P.  (the  pit.)  snatched  it  up  and  walked  to 
the  fire,  in  order  to  dry  the  signature,  and,  laughing,  said,  'This  will  be 
quite  safe;  I  (the  pit.)  will  take  care  of  this.'  The  bill,  I  (the  deft.)  think, 
was  drawn  for  2500/. ;  but  having  been  stupified  with  the  wine,  I  do  not 
rightly  remember ;"  and  also  the  following  words :  "  You  cannot  suppose 
that  I  (the  deft.)  can  meet  a  man  who  so  cheated  me  at  my  first  coming:" 
held  good,  as  charging  imputations  in  his  professional  character.  The  second 
count  charged  that  the  deft,  spoke  of  and  concerning  the  pit.,  in  his  said 
profession  of  a  clergyman,  the  following  words:  "Dr.  P.  (the  pit.)  placed 
before  me  a  bill ;  I  (the  deft.)  signed.  I  do  not  know  for  what  amount  it 
was,  whether  for  2000^  or  3000/.,  for  I  was  completely  pigeoned  by  Dr. 
P."  (the  pit.) :  held  insufficient  to  sustain  an  action.  A  general  verdict 
having  been  given  on  both  counts,  a  venire  de  novo  was  awarded  (Pem- 
bertonv.  Colls,  16  Law  J.  403,  Q.  B. ;  11  Jur.  1011). 

"  Warning. — J.  C.  and  Co.,  sharebrokers  (meaning  the  pits.)  arc  informed 
that  the  200  Manchester  and  Southampton  railway  shares,  bought  by  J.  C., 
under  a  false  representation  of  the  market,  at  8/.  per  share,  or  1625/.,  and 
sanctioned  by  C.  J.  (meaning  the  deft.),  and  paid  for  at  the  time  of  pur- 
chase, that  he  '^forthwith  sends  them  to  Manchester  and  Southarnp- 
[*917]  ton  committee,  with  instructions  to  return  the  deposit  balance  to 
him  (meaning  the  deft.)  unless  C.  and  Co.  (meaning  the  pits.)  claim 
it,  or  elect  to  proceed;  and  unless  C.  and  Co.  (meaning  the  pits.)  within  the 
present  year  arrange  to  return  the  1625/.  to  him  (meaning  the  deft.)  also  the 
1l.  expenses  incurred  for  advertisement  and  solicitor,  to  procure  proof  of 
having  paid  C.  and  Co.  (meaning  the  pits.)  1600^ ,  and  251.  commission,  C. 
J.  (meaning  the  pit.)  will  adopt  legal  measures.  The  amount  will  be  taken 
by  instalments,  on  security  being  deposited  with  any  bankers  but  those 
recommended.  C.  and  Co."  Held,  that,  in  the  absence  of  a  colloquium 
pointing  the  above,  or  an  averment  of  special  damage,  the  publication  was 
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not  actionable  (Capel  v.  Jones,  4  C.  B.  259).  But  the  whole  matter  of  in- 
ducement to  which  the  averment  refers  need  not  be  proved,  if  it  be  not  essen- 
tial lv  connected  with  the  slander  subsequently  stated  (see  3  B.  &  C.  113, 
138^  vSsc. ;  4  D.  &  R.  670).  Thus,  where  the  declaration  alleged  that  the 
slan  ler  was  published  "of  and  concerning  the  matters  aforesaid,"  there  will 
be  no  variance,  although  some  of  the  introductory  matters  be  not  proved  as 
laid,  provided  those  that  are  not  proved  do  not  bear  essentially  upon  the  libel, 
and  uiiect  its  character,  and  enough  be  left  to  render  it  actionable  (Heming 
v.  Power,  10  M.  &  W.  564). 

Where  matter  shown  to  be  libellous  by  prefatory  averment  is  so  coupled 
with  innuendoes  in  the  declaration  as  to  show  it  to  have  been  published  by 
the  deft,  of  and  concerning  the  pit.,  the  declaration  need  not  aver  it  to  be 
also  published  of  and  concerning  the  Royal  Western  Yacht  Club,  or  any 
part  of  the  prefatory  averment  (O'Brien  v.  Clement,  16  M.  &  W.  159;  4 
D.  &  L.  343). 

If  the  declaration  allege  that  the  pit.  carried  on  two  trades,  and  that  the 
words  were  spoken  of  and  concerning  him  in  the  way  of  his  trades,  it  will 
be  sufficient  to  prove  that  the  pit.  carried  on  one  of  the  trades,  provided  the 
words  proved  apply  to  him  in  that  trade  (Hall  v.  Smith,  1  M.  &  S.  287 ; 
Fig-ins  v.  Cogswell,  3  M.  &  S.  369;  (Chalmers  v.  Shackle,  6  C.  &  P.  477; 
Rutherford  v.  Evans,  6  Bing.  451).  But  the  innuendo  sometimes  binds  the 
pit.  to  proof  of  both  trades  (see  Sellers  v.  Till,  4  B.  &  C.  .656).  See  also, 
as  to  introductory  averments  being  divisible,  4  M.  &  S.  532,  ante,  p.  913. 
And  where  an  averment  relates  to  introductory  matter  in  a  declaration,  it  is 
not  necessary  to  prove  precisely  that  such  averment  relates  to  every  part 
and  particular  of  the  matter  so  previously  set  out,  if  it  is  proved  to  relate 
substantially  to  the  cause  of  action ;  as  where  a  declaration  for  a  libel  set 
out  that  pit.  was  an  attorney,  and  had  been  employed  as  vestry  clerk  in  the 
parish  of  St.  Matthew,  Bethnal  Green,  and,  whilst  such  vestry  clerk,  certain 
prosecutions  were  carried  on  against  J.  Merceron,  and  in  furtherance  there- 
of, and  to  bring  the  same  to  successful  issue,  certain  sums  of  money  belong- 
ing to  the  parishioners  were  applied  to  discharge  the  expenses  of  the  said 
proceedings,  yet  deft,  intended  to  injure  pit.  in  his  profession,  and  in  his 
office  of  vestry  clerk,  and  caused  it  to  be  suspected  that  he  had  fraudulently 
applied  the  said  money,  and  published  of  and  concerning  the  pit.,  and  of  and 
concerning  his  conduct  in  his  office  as  vestry  clerk,  and  of  and  concerning 
the  matters  aforesaid,  the  libel;  but  in  evidence  it  appeared  that  the  libel 
charged  the  money  to  have  been  applied  to  discharge  the  expenses,  after  the 
proceedings  had  terminated.  This  was  contended  to  be  a  variance,  as,  from 
the  allegation  of  and  concerning  the  matters  aforesaid,  and  in  the  declara- 
tion, pit.  must  prove  that  the  libel  related  specifically  to  any  one  of  the  mat- 
ters previously  alleged,  which  it  could  not  do,  as  the  libel  charged  the  mis- 
application of  money,  not  before,  but  after  the  prosecution  of  Merceron; 
but  the  court  held  that  it  was  immaterial  to  the  defamatory  cha- 
racter *of  the  libel  itself  whether  the  money  was  paid  before  or  [*918] 
after  the  prosecution,  and  that  it  was  sufficient,  as  the  pit.  had  mat- 
ters previously  alleged  by  way  of  introduction ;  therefore,  such  allegation 
being  immaterial  to  the  character  of  the  libel  itself,  it  was  unnecessary  to 
prove  it  (May  v.  Brown,  3  B.  &  C.  143 ;  4  D.  &  R.  670).  So  general 
averments,  though  in  one  entire  sentence,  when  they  include  separate  par- 
ticulars, may  be  construed  in  the  same  manner  as  if  they  had  been  separate 
allegations  relating  to  separate  particulars;  therefore,  in  the  last-recited  case 
of  May  v.  Brown,  and  in  reference  to  the  facts  of  that  case,  Littledale,  J., 
observed,  "  That  the  allegation  that  the  libel  was  of  and  concerning  such 
and  such  things  did  not  amount  to  a  specific  description  of  the  libel  (that  is, 
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of  each  particular  charge),  but  to  a  description  of  the  nature  of  the  injury 
the  pit.  had  sustained,  and  that,  when  the  declaration  alleged  the  libel  to  be 
published  of  and  concerning  the  pit.,  and  of  and  concerning  his  conduct  as 
vestry  clerk,  and  of  and  concerning  the  matters  aforesaid,  that,  reddendo 
sittgula  singulis,  it  may  be  considered  in  the  same  light  as  if  the  words  of 
and  concerning  had  followed  each  of  the  previous  averments  (Ib.  187). 

When  averments  refer  to  introductory  matter,  it  is  material  to  consider 
whether  the  proposition  to  which  they  refer  is  an  entire  one,  or  consists  of 
distinct  parts,  and,  in  the  case  of  libel,  whether  it  is  sufficiently  connected 
by  innuendo,  with  a  particular  allegation;  and  therefore,  in  the  last  case  of 
May  v.  Brown,  it  was  said,  with  reference  to  the  King  v.  Home,  Covvp.  72, 
(which  was  for  a  libel  of  and  concerning  his  majesty's  government,  and  of 
and  concerning  the  employment  of  his  troops,  and  where  it  was  held,)  that 
if  the  prosecutor  failed  in  proving  either  branch  of  that  proposition,  he  failed 
in  toto.  But  there  the  libellous  matter  was  of  and  concerning  one  entire 
proposition,  and  not  of  two  distinct  and  separate  branches  of  the  proposition 
(Ib.  138;  see  Cox  v.  Thomason,  1  Cr.  &  J.  361  ;  Hemming  v.  Power,  10 
M.  &  W.  564).  And  where  a  declaration  for  a  libel  stated  that  the  pit.  was 
an  attorney,  and  that  the  deft.,  intending  to  injure  him  in  his  good  name, 
and  in  his  said  profession  of  an  attorney,  published  a  libel  of  and  concern- 
ing the  pit.,  and  of  and  concerning  him  in  his  said  profession,  and,  at  the 
trial,  the  pit.  failed  in  proving  that  at  the  time  of  the  publication  of  the  libel 
he  was  an  attorney,  it  was  held  that  this  was  not  a  fatal  variance  between 
the  allegation  and  the  proof,  the  words  of  the  libel  being  actionable,  although 
not  used  with  reference  to  the  professional  character  of  the  pit.  (Lewis  v. 
Walter,  3  B.  &  C.  136  b;  4  D.  &  R.  810). 

A  declaration  for  slander,  alleged  that  deft,  used  words  imputing  adultery 
to  pit.,  a  physician,  and  the  words  were  laid  to  have  been  spoken  of  him  in 
his  profession,  and  no  special  damage  was  laid,  the  judgment  was  arrested, 
because  such  words  merely  laid  to  have  been  spoken  of  a  physician,  are  not 
actionable  without  special  damage,  and  if  they  were  so  spoken  as  to  convey 
an  imputation  upon  his  conduct  in  his  profession,  the  declaration  ought  to 
show  how  the  speaker  connected  the  imputation  with  the  professional  con- 
duct (Ayre  v.  Craven,  2  Ad.  &  E.  2 ;  see  Lumby  v.  Allday,  1  Cr.  &  J. 
301 ;  Brayne  v.  Cooper,  5  M.  &  W.  250). 

But,  where  the  fact  stated  in  the  introductory  averment,  and  connected 
with  the  libel  by  the  words  "  of  and  concerning,"  is  material  to  the  defama- 
tory character  of  the  libel  itself,  it  must  be  proved  as  stated  :  thus,  where 
the  declaration  stated  in  the  first  count,  that  the  pit.,  a  constable,  had  appre- 
hended persons  stealing  a  dead  body,  and  carried  the  body  to  Surgeons' 
Hall,  and  that  the  deft,  published  the  libel  "of  and  concerning  the 
[*919]  plt.'s  said  conduct,"  and,  in  the  *second  count,  stated  that  deft, 
published  a  certain  other  libel  "  of  and  concerning  the  conduct  of 
the  pit.  respecting  the  said  dead  body;"  it  was  held  a  variance  upon  both 
counts,  that  the  pit.  did  not  prove  that  he  had  carried  the  body  to  Surgeons' 
Hall  (Teesdale  v.  Clement,  1  Chit.  Rep.  603) ;  and,  per  cur.,  ib.,  "  the  fact 
•which  has  failed  in  proof  is  very  material  to  the  libel  itself,  for  the  libel  is 
with  respect  to  the  plt.'s  conduct  to  this  dead  body;  and,  if  the  pit.  is  charged 
with  carrying  this  body,  amongst  other  place,  to  Surgeons'  Hall,  it  certainly 
is  most  important  to  prove  that  part  of  the  conduct."  So,  in  an  action  for 
words,  charging  the  pit.  with  having  stolen  some  soap,  where  the  declara- 
tion alleged  that  the  words  had  been  spoken  of  and  concerning  certain  soap 
which  B.  had  asserted  to  have  been  stolen  out  of  his  yard,  and  it  appeared 
j[n  evidence  that  B.  had  asserted  that  the  soap  had  been  taken  out  of  his 
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yard,  Abbott,  C.  J.,  held  the  variance  fatal  (Shepherd  v.  Bliss,  2  Stark.  510; 
see  King  v.  Burdett,  3  B.  &  A.  314). 

A  declaration  for  words  imputing  that  tulips  of  the  pit.  about  to  be  sold 
by  auction,  were  stolen  property,  stated  that  the  tulips  were  about  to  be  sold 
by  auction,  and  alleged  that  the  deft,  asserted  and  represented  that  the  said 
tulips  were  stolen  property,  and  it  was  held  sufficient  without  alleging  that 
the  words  where  spoken  of  and  concerning  the  said  tulips  of  the  pit.  (Gutsole 
v.  Mathers,  1  M.  &  W.  495). 

Statement  of  the  Libel  or  Words.]  It  is  usual  to  state  the  slander  was 
the  "  matter  following,"  which  is  sufficient  to  let  in  the  pit.  to  show  the  slan- 
der stated,  insubstance,  corresponded  with  the  slander  used  (2  Salk.  660,661). 
It  would  be  improper  to  state  that  the  slander  was  "  to  the  effect  following" 
(2  Salk.  417;  6  Taunt.  169;  or  "to  the  substance  following"  (Wright  v. 
Clements,  3  B.  &  A.  503  ;  3  M.  &  S.  115 ;  Flint  v.  Pike,  4  B.  &C.  473  ;  6 
D.  &  R.  723),  although  the  words  themselves  be  set  out. 

The  libel  itself,  and  not  the  effect  of  it,  must  be  set  out  in  the  declaration  ; 
and  hence  it  is  not  sufficient  to  state  that  the  deft,  published  a  libel,  "  pur- 
porting  that  the  plt.'s  beer  was  of  bad  quality,  and  sold  by  deficient  measure," 
&c.,  for  such  a  mode  of  statement  deprives  the  deft,  of  taking  the  opinion  of  the 
court  upon  the  words  of  the  libel  ( Wood  v.  Brown,  6  Taunt.169;  1  Mar.522). 
So,  in  actions  for  verbal  slander,  the  words  must  be  stated  (Ib. ;  Cook  v.  Cox,  3 
M.  &  S.  110)  ;  a  count  merely  alleging  that  the  deft.  "  falsely  and  maliciously 
charged  and  asserted,'and  accused  the  pit.  of  being  in  insolvent  circumstances," 
without  setting  out  the  words,  was  held  bad  (Ib.) ;  but  such  general  state- 
ments would  be  cured  by  a  verdict  (Blizard  v.  Kelly,  3  D.  &  R.  519;  2  B. 
&  C.  283). 

"  If  it  were  sufficient  to  state  merely  the  effect  of  the  words,  any  person 
would  be  at  liberty  to  swear  as  to  the  effect  of  the  words,  without  stating  any 
precise  words;  and,  even  if  the  witness  did  state  precise  words,  the  jury 
would  have  to  judge  of  their  legal  effect ;  whereas,  that  is  generally  to  be 
decided  by  the  court.  Words,  innocent  in  themselves,  might  by  the  witness 
be  perverted  from  their  true  meaning,  or  be  by  the  jury  so  interpreted  as  to 
make  a  deft,  clearly  liable  at  law.  It  is  not  expedient  to  blend  questions  of 
law  and  fact  together;  the  most  useful  of  all  pleading  is  to  separate  them ;  it 
ought  therefore  to  appear  to  the  court  upon  the  face  of  the  declaration,  by 
the  words  or  signs  themselves,  that  they  are  sufficient  to  support  such  innu- 
endoes or  averments  as  may  be  necessary  to  apply  to  the  subject,  that  they 
may  bear  the  interpretation  put  on  them,  and  present  the  injury  which  is 
charged  to  have  resulted  from  them"  (Gutsole  v.  Mathers,  1  M.  &  W.  495, 
per  Abinger,  C.  B.) :  *"and  although  the  words  were  actionable  only 
in  respect  of  special  damage,  the  court  arrested  the  judgment  after  [  *920  ] 
verdict,  because  the  declaration  only  charged  that  the  deft,  falsely 
and  malicious  asserted  and  represented  in  the  presence,  &c.,  that  the  tulips 
were  stolen  property  ( Ib. ;  see  Harrison  v.  Bevington,  8  C.  &  P.  708 ;  Soloman 
v.  Lawson,  15  Law  J.  257,  Q.  B.). 

The  judge  may  amend  a  variance  at  the  trial,  or  direct  the  precise  words 
to  be  indorsed  on  the  record  (Smith  v.  Knoweldson,  2  Man.  &  G.  565). 

It  is  not  requisite  to  set  out  the  whole  libel  unless  the  part  omitted  contain 
any  qualification  of  the  meaning  of  the  part  set  out  (Rutherford  v.  Evans,  6 
Bing.  459). 

In  an  action  for  a  libel  in  a  foreign  language,  the  original  must  be  set  out, 
and  not  a  mere  translation  only  (Zenobio  v.  Axtell,  6  T.  R.  162  ;  ante,  p.  915  ; 
and  see  ib.,  as  to  words).  But  it  does  not  seem  necessary,  though  usual,  to 
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give  the  signification  of  such  foreign  words  in  the  declaration,  for  the  court 
will  inform  themselves  by  those  who  understand  the  language  what  the  words 
mean  in  English  (Hob.  120;  1  Rol.  Abr.  86,  L,  pi.  5).  And  it  is  safer  not 
to  translate  the  words,  for  it  has  been  held,  that  where  the  words  in  Wt/sh 
signified  that  the  pit.  was  perjured,  and  were  therefore  actionable,  but  the 
translation  into  English  did  not  amount  to  perjury,  but  only  that  the  pit.  was 
forsworn,  no  action  would  lie  (Sty.  263).  But  it  should  seem  that  it  would 
now  be  held  necessary  to  set  out  a  translation  in  the  declaration,  for  in  Rex 
v.  Manasseh  Goldstein,  which  was  tried  at  the  Old  Bailey,  the  prisoner  was 
found  guilty  upon  an  indictment  framed  on  the  statute  43  Geo.  III.  c.  139, 
for  forging  an  instrument  purporting  to  be  a  treasury  note,  or  receipt  of  the 
Prussian  government.  The  case  was  afterwards  argued  before  ten  of  the 
judges,  abs.  Bayley,  J.,  and  Wood,  B.  on  4th  February,  1822,  and  a  majority 
of  eight  to  two  of  their  lordships  held  that  the  indictment  was  bad,  for  want 
of  a  translation  of  the  instrument,  which  was  in  German  (3  B.  &  B.  201). 
The  reason  appears  to  have  been,  that  it  was  considered  the  court  ought  to 
have  the  instrument  before  them  in  a  language  which  they  understood,  for  the 
purpose  of  affording  them  the  means  of  deciding  whether  it  was  within  the 
statute  (Bayl.  B.  445).  It  is  an  established  rule,  that  slanderous  words  must 
be  understood  by  the  court  in  the  same  sense  in  which  the  rest  of  mankind 
would  ordinarily  understand  them ;  therefore,  where  one  said  of  another, 
"  that  his  character  was  infamous,  that  he  would  be  disgraceful  to  any  society, 
that  those  who  proposed  him  as  a  member  of  any  society  must  have  intended 
an  insult  to  it,  that  he  would  publish  his  shame  and  infamy,  that  delicacy 
forbad  him  from  bringing  a  direct  charge,  but  it  was  a  male  child  who  com- 
plained to  him  ;"  these  words  were  understood  to  mean  a  charge  of  unnatural 
practices,  and  sufficiently  certain  in  themselves  to  be  actionable,  without  the 
aid  of  an  innuendo  to  that  purpose,  which  it  was  admitted  would  not  enlarge  the 
sense  (Woolnoth  v.  Meadows,  6  East,  463).  "  The  rule  which  at  one  time  pre- 
vailed, that  words  ought  to  be  understood  in  mitiori  sensu,  has  been  long  ago 
superseded  and  words  are  now  understood  by  courts,  as  they  always  ought  to 
have  been,  in  the  plain  and  popular  sense  in  which  the  rest  ofthe  world  naturally 
understand  them"  (per  Lord  Ellenborough,C.  J.,  in  Roberts  v.  Camden,  9  East, 
95).  To  be  actionable  in  themselves,  the  words,  when  only  spoken,  not 
written,  must  be  such  as,  in  their  plain  and  popular  sense,  convey  to  the  minds 
ofthe  hearers  a  charge  of  some  offence  for  which  the  pit.  is  amenable  to 
the  law,  or  of  having  some  disease  which  will  exclude  him  from  society 
(see  ante,  pp.  998,  903) ;  and  the  jury  must  be  satisfied  that  the 
[  *921  ]  *deft.  used  the  words  in  the  sense  imputed  (Ib.  :see  1  Saund.  242, 
notes  by  Patteson  &  Williams). 

If  different  parts  of  a  libel,  not  following  each  other,  be  set  out  in  the  same 
count,  it  is  inaccurate  to  describe  it  as  an  entire  libel,  and  the  parts  should  be 
set  forth  thus :  "  In  one  part  of  which  said  libel  there  was  and  is  contained 
the  following  false,  &c.,  matter  of  and  concerning  the  said  pit.,  that  is  to 
say,  &c.,  (stating  that  part  ofthe  libel,  and  then  say,)  and  in  another  part  of 
which  said  libel  there  was,"  &c.  (1  Camp.  353 ;  2  Ch.  PI.  465,  n.  (p) ). 

A  material  variance  from  the  substance  of  the  libel  or  words  stated,  and 
that  proved,  would  be  fatal.  Where  a  libellous  matter  contained  two  refer- 
ences, by  which  it  appeared  to  be,  in  fact,  the  language  of  a  third  person, 
speaking  of  the  plt.'s  conduct,  and  the  declaration,  in  setting  it  out,  had 
omitted  those  references,  it  was  held,  that  these  omissions  altered  the  sense 
of  the  remainder,  and  that  the  variance  was  fatal  (Cartwright  v.  Wright,  5 
B.  &  A.  615  ;  Bell  v.  Byrne,  13  East,  554)  ;  and  where  a  declaration  alleges 
that  deft,  spoke  certain  words,  it  must  be  taken  to  mean  that  the  deft,  him- 
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self  used  them  as  his  own  words,  and  if  he  repeated  them  as  the  words  of 
another,  it  is  a  variance  (Ib. ;  M'Pherson  v.  Daniels,  10  B.  &  C.  274).  The 
slanderous  words  should  be  stated  as  they  were  uttered  (Cook  v.  Cox,  3  M. 
&  S.  110 ;  Hall  v.  Smith,  1  M.  &  S.  287).  Proof  of  words  spoken  in  the 
third  person  will  not  support  a  count  for  words  spoken  in  the  second  person, 
and  vice  versa  (R.  v.  Berry,  4  T.  R.  217 ;  B.  N.  B.  5).  Words  stated  as 
spoken  of  a  thing  present,  when  they  were  spoken  of  a  thing  absent,  would 
be  a  variance'  (Walters  v.  Mace,  2  B.  &  A.  756).  Words  spoken  by  way 
of  interrogation  will  not  support  a  declaration  for  words  spoken  affirmatively 
(Barnes  v.  Holloway,  8  T.  R.  150;  see  further,  2  Stark.  194,510;  7 
Taunt.  431).  If  the  words  have  been  spoken  ironically,  or  the  slander  is  to 
be  collected  from  question  and  answer,  and  not  from  the  latter  only,  there 
must  be  an  express  averment,  stating  the  words,  and  then  averring  that  they 
were  spoken  ironically,  or  showing  the  question  and  answer  as  the  case  may 
be  (Reg.  v.  Brown,  11  Mod.  86 ;  Bromage  v.  Prosser,  4  B.  &  C.  247). 

The  deft,  published  a  placard,  stating  of  the  pit.,  who  was  an  overseer  of 
the  poor,  that  "  when  out  of  office  he  advocated  low  rates,  and  when  in  office 
had  advocated  high  rates,  and  that  he  the  deft,  would  not  trust  him  with  5/. 
of  his  property:"  held,  actionable  per  se,  without  any  innuendo  (Cheese  v. 
Scales,  10  M.  &  W.  488).  So,  the  publication  in  a  newspaper  of  a  story  of 
an  individual  calculated  to  render  him  ridiculous,  although  he  may  have  told 
the  story  of  himself,  is  libellous  (Cook  v.  Ward,  6  Bing.  409 ;  Digby  v. 
Thompson,  4  B.  &  Ad.  821). 

The  addition  or  omission  of  a  word  will  not  prejudice,  unless  it  alter  the 
sense  (B.  N.  P.  5 ;  Nelson  v.  Dixie,  Rep.  t.  Hard.  305 ;  Tabart  v.  Tipper, 
1  Camp.  353 ;  Bell  v.  Byrne,  supra) ;  and  pit.  need  not  prove  all  the  words 
laid, — it  will  suffice  for  him  to  prove  as  much  of  them  as  would  by  them- 
selves support  the  action.  But  it  will  not  do  to  prove  equivalent  expressions 
(Maitland  v.  Gouldney,  2  East,  438;  2  Bl.  R.  790;  2  Saund.  74  b;  Nelson 
v.  Dixie,  supra;  R.  v.  Barry,  4  T.  R.  217 ;  R.  v.  Leefe,  2  Camp.  134; 
Flower  v.  Pedley,  2  Esp.  491  ;  see  Orpwood  v.  Barkes,  4  Bing.  261). 

Where  the  words   omitted  to  be   proved  do   not  qualify  or  affect  those 
proved,  the  omission  is  immaterial,  as  where  the  words  "  Ware  Hawke,  you 
must  take  care  of  yourself  and  mind  what  you  are  about,"  the  latter  words, 
"mind  what  you  are  about,"  were  not  proved:  held,  immaterial  (Orpwood 
v.  Barkes,  supra;  Rutherford  v.  Evans,  6  Bing.  451).    If  some  of  the  words 
are  not  actionable,  *but  are  spoken  at  the  same  time,  they  may  all 
be  included  in  the  same  count,  but  if  they  are  stated  by  themselves    [  *922  ] 
in  a  distinct  count,  and  entire  damages  be  given,  the  judgment  will 
be  arrested  (10  Rep.  131  a;  2  Saund.  307,  «,  n.  1 ;  Onslow  v.  Home,  3 
Wils.  185;  Vin.  Abr.  Damages,  Q. ;  1  Ch.  PI.  420). 

Words  not  actionable  may  be  given  in  evidence  in  aggravation  of  dam- 
ages, though  not  stated  in  the  declaration  (Mead  v.  Dambeney,  Pea.  125  ; 
Charlton  v.  Barrett,  ib.  22;  Lee  v.  Hudson,  ib.  166;  Cook  v.  Field,  133); 
but  deft,  may  prove  the  truth  of  these  words. 

Words  actionable  in  themselves,  though  not  stated  in  the  pleadings,  may 
be  proved  to  show  the  animus  (Thompson  v.  Barnard,  1  Camp.  48). 

Statement  of  Innuendo.']  An  innuendo  is  only  explanatory  of  some  mat- 
ter already  expressed;  it  serves  to  explain  words  doubtful  in  their  meaning, 
or  which  do  not  in  themselves  show  the  slander  intended  to  be  conveyed  by 
them.  An  innuendo  may  apply  to  what  is  already  expressed,  but  cannot 
add  to  or  enlarge,  or  change  the  sense  of  the  previous  words  (1  Saund.  243, 
n.  4;  2  Salk.  513;  1  Ld.  Raym.  256;  12  Mod.  139;  Roberts  v.  Camden, 
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9  East,  93  ;  Day  v.  Robinson,  1  Ad.  &  E.  554;  Hale  v.  Btandy,  1  Y.  & 
J.  480;  Wheeler  v.  Hayncs,  9  Ad.  &  E.  286;  Gornpcrlz  v.  Levy,  9  Ad. 
&;  E.  282).  In  Rex  v.  Home,  Cowp.  684,  Do  Grey,  C.  J.,  in  delivering  the 
opinion  of  the  judges  in  the  House  of  Lords,  adopts  the  above  definition  of 
an  innuendo,  as  given  out  of  Salkeld  :  "An  innuendo,"  says  he,  "means 
nothing  more  than  the  words  « id  a>t?  l  scilicet,'  or  4  meaning?  or 
4  aforesaid?  as  explanatory  of  a  matter  sufficiently  expressed  before,  as  such 
a  one,  meaning  the  deft.,  or  such  a  subject,  meaning  the  subject  in  question. 
But,  as  an  innuendo  is  only  used  as  a  word  of  explanation,  it  cannot  extend 
the  sense  of  expressions  beyond  their  own  meaning,  unless  something  is  put 
upon  the  record  for  it  to  explain  ;  as,  in  an  action  upon  the  case  against  a  man 
for  saying  of  another,  *  He  has  burnt  my  barn,'  the  pit.  cannot,  by  way  of 
innuendo,  say,  meaning  *  his  barn  full  of  corn1  (4  Rep.  20  a,  Barham's 
case) ;  because  that  is  not  an  explanation  of  what  was  said  before,  but  an 
addition  to  it.  But,  if  in  the  introduction  it  had  been  averred  that  the  deft, 
had  a  barn  full  of  corn,  and  that,  in  a  discourse  about  that  barn,  the  deft, 
had  spoken  the  words  of  the  pit.,  an  innuendo  of  its  being  the  barn  full  of 
corn  would  have  been  good,  for,  by  coupling  the  innuendo  with  the  introduc- 
tory averment,  '  his  barn  full  of  corn,'  it  would  have  made  it  complete.  So, 
in  an  action  on  the  case  for  saying  that  the  pit.  was  forsworn,  he  cannot,  by 
way  of  innuendo,  say,  meaning  '  that  he  had  perjured  himself  in  his  answer 
to  a  bill  filed  against  him;'  but  if  the  declaration  had  contained  a  colloquium 
respecting  an  answer  averred  to  have  been  put  in  on  oath  by  the  p't.  to  a 
bill  filed  against  him,  in  which  he  was  charged  to  be  forsworn,  the  innuendo 
would  have  been  good"  (Havvkes  v.  Hawkey,  8  East,  427 ;  see,  also,  S.  P. 
Holt  v.  Scholefield,  6  T.  R.  691). 

You,  the  pit.,  are  a  regular  prover  under  bankruptcies  (meaning  that  the 
pit.  was  accustomed  to  prove  fictitious  debts  under  commissions  of  bank- 
rupts) :  held  bad,  as  the  innuendo  was  not  supported  by  any  inducement  that 
the  words  had  been  before  so  used,  &c.  (Alexander  v.  Angle,  7  Bing.  119). 
Where  the  declaration  alleged  that  the  deft,  had  said  of  the  pit.  that  he  had 
set  fire  to  his  own  premises,  innuendo  that  the  pit.  had  been  guilty  of  wil- 
fully setting  fire  to  the  premises,  which,  whilst  in  his  occupation,  had  been 
destroyed  by  fire :  it  was  held  on  motion,  in  arrest  of  judgment,  that  the 
court  could  not,  after  verdict,  presume  that  the  jury  had  found  that  the  deft. 
*meant  to  impute  to  the  pit.  that  he  had  done  it  unlawfully,  or 
[*923]  feloniously,  as  well  as  wilfully  (Sweetapple  v.  Jesse,  5  B.  &  Ad. 
27).  A  declaration  in  slander  for  stating  "that  the  pit.  had  set 
fire  to  his  own  barley  stack,"  contained  an  innuendo,  that  the  pit.  had  un- 
lawfully, wilfully,  and  feloniously  set  fire  to  his  said  stack,  with  the  intent 
thereby  to  defraud  the  said  insurance  company,  contrary  to  the  said  statute: 
held  bad  on  demurrer,  there  being  no  inducement  to  support  the  innuendo 
(West  v.  Smith,  4  Dowl.  703).  Where  the  libel  charged  the  deft,  with  ad- 
vertising in  order  to  discover  where  property  of  the  ph.  was,  and  the  delara- 
tion  contained  an  innuendo,  that  deft,  thereby  meant  that  pit.  was  guilty  of 
fraudulently  concealing  his  property :  held,  too  large  (Levy  v.  Gompertz,  9 
Ad.  &  E.  282).  Where  the  declaration  contained  the  following  libel:— 
"Society  of  guardians  for  the  protection  of  trade  against  swindlers  and 
sharpers,  &c.  I  (meaning  deft.)  am  directed  to  inform  you  that  A.  B.,  pit., 
is  reported  to  the  society  as  improper  to  be  balloted  for  as  a  member  there- 
of;" thereby  meaning  that  pit.  was  a  swindler  and  sharper,  and  an  impro- 
per person  to  be  a  member  of  the  said  society :  held,  that  as  there  was  no 
previous  averment  that  it  was  the  custom  of  the  society  to  designate  swind- 
lers and  sharpers  by. the  terms  "  improper  persons  to  be  members"  of  that 
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society,  the  innuendo  would  not  be  supported  (Goldstein  v.  Foss,  2  Y.  &  J. 
146 ;  Evans  v.  Harlow,  5  Q.  B.  624). 

In  Inchin's  case,  5  St.  Tr.  590,  one  part  of  the  libel  was  this :  the  mis- 
management of  the  navy  has  been  a  greater  tax  upon  the  merchants  than 
the  duties  raised  by  parliament."  In  order  to  explain  what  was  meant  by 
the  navy,  the  information  stated  in  the  introductory  part,  that,  "  of  and  con- 
cerning the  royal  navy  of  this  kingdom,  and  the  government  of  the  said  navy, 
it  is  written  so  and  so."  When  the  information  came,  in  stating  the  libel,  to 
the  word,  "navy,"  by  an  innuendo,  it  explains  it  thus:  "meaning  the  royal 
navy  of  this  kingdom  ;"  which,  being  coupled  with  the  averment  in  the  intro- 
ductory part  of  it,  made  the  sense  and  the  charge  complete  (see  the  case  of 
Rex  v.  Matthews,  9  St.  Tr.  682,  ciied  in  1  Saund.  243,  n.).  In  the  case  of 
Rex  v.  Alderton,  Say.  280,  the  libel  was  an  advertisement,  reciting  certain 
orders  made  for  collecting  money  on  account  of  the  distemper  amongst  the 
horned  cattle,  advertised  by  the  clerk  of  the  peace  for  the  county  of  Suffolk, 
and  it  charged,  that,  by  these  orders,  the  money  collected  had1  been  impro- 
perly applied.  The  information  charged  this  to  be  a  libel  on  the  justices  of 
Suffolk.  In  the  body  of  the  libel  it  was  not  said  by  the  order  of  the  justices, 
nor  did  the  information  in  the  introductory  part  say,  that  it  was  a  libel  "  of 
and  concerning  the  justices  of  Suffolk."  But,  when  the  information  came 
to  state  any  of  the  orders  in  the  advertisement,  it  added  this  innuendo : 
"  meaning  an  order  of  the  justices  of  the  peace  for  the  county  of  Suffolk." 
But  these  innuendos  could  not  supply  the  want  of  an  averment  in  the  intro- 
ductory part,  of  its  being  written  of  and  concerning  the  justices,  because 
they  were  not  explanatory  of,  but  in  addition  to,  the  former  matter ;  and 
the  court  were  of  opinion  that,  the  information  having  omitted  the  words  "of 
and  concerning  the  justices"  in  the  introductory  part,  such  omission  was  fatal, 
and  judgment  was  accordingly  arrested  (see  1  Saund.  244). 

A  declaration  stated  that  the  pit.  was  a  surgeon  and  accoucheur,  and  in 
that  character  had  attended  one  R.  during  her  confinement ;  that  the  deft., 
in  a  discourse  which  he  had  with  R.,  of  and  concerning  the  pit.,  and  of  and 
concerning  the  pit.  in  relation  to  his  said  profession  and  business,  spoke  of 
and  concerning,  &c.,  the  following  words,  that  is  to  say,  "  I  wonder  you 
had  him  to  attend  you.  Do  you  know  him  ?  He  is  not  an  apothecary;  he 
has  not  passed  any  Examination ;  he  is  a  bad  character,  none  of 
the  medical  men  here  will  meet  him.  There  have  been  many  in-  [  *924  ] 
quests  held  upon  persons  who  have  died  because  he  attended 
them."  The  deft,  pleaded  not  guilty.  At  the  trial,  the  latter  words,  as  to 
the  inquests,  were  not  proved,  but  the  words  proved  were,  "  several  have 
died  that  the  pit.  had  attended,  and  there  have  been  inquests  held  on  them." 
The  judge  amended  the  declaration  accordingly,  and  a  verdict  was  found 
for  the  pit.  Held,  on  motion  for  a  new  trial,  that  the  judge  was  justified  in 
making  the  amendment;  also,  that  the  words  as  amended  were  actionable, 
without  the  aid  of  any  innuendo  to  explain  them  by  reference  to  extrinsic 
circumstances.  Semble,  that  the  words  "  he  is  a  bad  character,  none  of  the 
medical  men  here  will  meet  him,"  alone  were  actionable,  as  importing  the 
want  of  a  necessary  qualification  for  a  surgeon  in  the  ordinary  discharge  of 
his  professional  duties  (Southee  v.  Denny,  1  Exch.  196;  17  Law  J.  151, 
Ex.). 

When  the  new  matter  stated  in  the  innuendo  is  not  necessary  to  support 
the  action,  it  may  be  rejected  as  surplusage  (Roberts  v.  Camden,  9  East, 
95  ;  Day  v.  Robinson,  1  Ad.  &  E.  558). 

Where  the  declaration  stated  that  the  deft,  published  of  and  concerning 
the  pit.,  the  false,  &c.,  matter  following — "  Threatening  Letters.  The  Mid- 
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dlescx  grand  jury  have  returned  a  true  bill  against  a  gentleman  of  some  pro- 
perty, named  French  (meaning  pit.).  Innuendo;"  with  this,  that  the  st'nl 
pit.  will  verify  that  the  deft,  thereby  then  meant  to  insinuate,  and  have  it 
understood,  that  the  pit.  had  been  suspected  to  have  been  and  had  been 
guilty  of  the  offence  of  sending  a  letter  without  name  or  signature  thereto 
subscribed,  directed  to  one  T.,  threatening  to  kill  and  murder  the  said  T.,  a 
subject  of  this  realm,  with  a  view  and  intent  to  extort,  &c. :  held  bad,  for 
want  of  introductory  averments  to  warrant  the  innuendo,  but,  that  as  the 
publication  was  libellous  per  se,  the  innuendo  might  be  rejected  as  surplusage 
(Harvey  v.  French,  1  C.  &  M.  11). 

An  innuendo  may,  however,  narrow  and  limit  the  plt.'s  case  in  proof. 
Thus,  in  an  action  for  words  which  may  be  understood  to  convey  a  charge 
of  felony  or  fraud,  although  they  would  be  actionable  in  the  latter  sense  as 
well  as  the  former,  if  the  declaration  contain  an  innuendo  that  the  deft, 
thereby  meant  to  impute  felony  to  the  pit.,  this  is  material,  and  must  be 
proved  as  alleged  (Smith  v.  Camden,  3  Camp.  461 ;  7  Pri.  544;  Day  v. 
Robinson,  1  Ad.  &  E.  554;  Williams  v.  Scott,  1  C.  &  M.  687  ;  Harvey 
v.  French,  supra;  May  v.  Brown,  supra).  And,  where  the  declaration 
stated  that  pit.  was  treasurer  and  collector  of  certain  tolls,  and  that  deft, 
spoke  of  and  concerning  the  pit.  as  such  treasurer  and  collector,  certain 
words,  "thereby  meaning  that  the  pit.,  as  such  treasurer  and  collector, 
had  been  guilty  of,"  &c.,  it  was  held  that  the  pit.  was  bound  by  the  in- 
nuendo to  prove 'that  he  was  treasurer  and  collector  (Sellers  v.  Till,  4  B.  & 
C.  655). 

Where  the  words  import  a  charge  of  a  crime,  and  the  action  is  for  that 
charge,  an  innuendo  explaining  their  meaning  is  unnecessary ;  thus,  "  he  is 
a  thief,"  or  "  he  has  robbed  me"  (Tomlinson  v.  Brittlebank,  4  B.  &  Ad. 
630).  And  where  there  is  an  allegation  that  the  words  were  spoken  of  and 
concerning  the  pit.,  and  the  words  either  mention  his  name,  or  thus,  "  you," 
or  "  he,"  and  the  slanderous  matter  is  charged,  absolutely  and  affirmatively, 
it  is  unnecessary  to  state  (meaning  the  pit.)  (Ch.  jun.  PI.  by  Pearson,  566) . 
So,  where  the  words  are,  "  you  have  done  an  act  for  which  I  can  transport 
you"  (Curtis  v.  Curtis,  10  Bing.  447).  Where  the  words  are  put  interroga- 
tively, as  "Who  stole  the  horse?"  the  innuendo  must  apply  them  to  the 
pit.,  and  state  that  deft,  meant  that  he  stole  the  horse  (Jackson  v.  Adams,  2 
Bing.  N.  C.  408). 

*The  innuendo  must  not  introduce  new  facts  quite  distinct  from 
[  *925  ]  the  words  charged  to  have  been  spoken  (see  Day  v.  Robinson,  1 
Ad.  &  E.  554 ;  Griffiths  v.  Lewis,  15  Law  J.  249,  Q.  B.). 

Where  a  libel  contained  matter  and  criticisms  of  a  general  nature  not 
alluding  to  the  pit.,  together  with  a  specific  charge  against  him,  the  declara- 
tion set  out  the  general  matter,  introducing  many  superfluous  innuendoes, 
applying  such  matter  to  the  pit.,  though  not  meant  to  refer  to  him,  which 
the  judge  at  nisi  prius  refused  to  strike  out,  and  the  jury  gave  a  general  ver- 
dict, m-^ativing  such  innuendoes,  and  the  court  allowed  the  verdict  to  stand 
for  thai  part  of  the  libel  which  related  specifically  to  him,  and  which  was 
capable  of  separation  from  the  rest,  but  gave  the  deft,  costs  as  to  the  part 
negatived  by  the  jury  (Prudhomme  v.  Fraser,  2  Ad.  &  E.  645). 

The  first  count  of  a  declaration  for  libel,  after  introductory  averments  that 
pit.  was  a  merchant  at  St.  H.  and  employed  by  captains  of  ships  touching  at 
the  said  island  to  supply  them  with  fresh  water,  specifying  the  manner  in 
which  ;he  said  ships  were  so  supplied,  and  that  a  certain  ship  called  "  M." 
applied  to  pit.  for  water,  and  was  supplied  out  of  wooden  tanks,  stated,  that 
deft,  published  of  pit.  and  his  said  trade,  and  of  the  said  supply  of  water  to 
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the  said  ship,  a  letter,  which  contained  the  following  passages: — "The  ship 
'  M.'  arrived  from  B.  on  Saturday,  and  the  passengers  landed  in  almost  a 
dying  state.  It  appears  that  they  were  all  tolerably  well  up  to  their  arrival 
at  St.  H.  where  they  took  on  board  fresh  water.  There  is  no  doubt  that 
their  illness  was  occasioned  by  the  water,  and  it  appears  the  water  is  run 
into  a  copper  tank  at  St.  H.  from  whence  the  casks  are  filled  alongside. 
There  is  no  doubt,  therefore,  that  the  poison  is  imbibed  from  this  copper  tank, 
and  it  behoves  the  authorities  immediately  to  order  its  removal,  and  replace 
it  with  an  iron  one."  Innuendo,  that  pit.  had  been  guilty  of  selling  and 
supplying  bad  and  unwholesome  water  to  the  said  ship  "  M."  The  second 
count,  after  averring  that  deft,  published  the  preceding  letter  "  in  substance 
as  follows,  that  is  to  say"  (setting  it  out),  stated,  that  deft,  published  another 
letter  of  and  concerning  pit.,  &c.,  and  of  and  concerning  the  last-mentioned 
letter,  containing  the  following  passages: — "I  beg  leave  to  correct  an  error 
I  was  led  into  respecting  the  passengers  of  the  ship  '  M.'  being  poisoned  by 
the  water  supplied  at  St.  H.  from  a  copper  tank.  I  stated  that  the  tank 
belonged  to  government.  This  is  an  error.  The  copper  tank  is  fitted  up  in 
a  small  schooner  belonging  to  Mr.  S.  which  runs  alongside  the  ships  as  they 
arrive  to  supply  them  with  water.  Captains  of  ships  homeward  bound  will 
therefore  do  well  to  beware  of  the  fatal  consequences  that  may  result  from 
taking  in  water  that  has  been  probably  lying  some  days  in  a  copper  tank, 
the  evil  effects  of  which  they  can  ascertain  by  inquiry  of  the  captain,  doctor, 
or  owners  of  the  '  M.'  The  doctor  pronounces  it  to  be  a  decided  case  of  poi- 
son." Held,  in  arrest  of  judgment,  first,  that  there  was  nothing  in  the  first 
letter  which  warranted  the  innuendo  applying  the  imputation  of  misconduct 
to  the  pit.,  and  therefore  that  the  first  count  could  not  be  sustained.  Sec- 
ondly, that  the  second  letter  was  so  connected  with  the  first,  that  the  first 
ought  to  have  been  set  out  and  declared  on  as  part  of  the  libel  in  the  second 
count ;  and  that,  for  want  of  this,  the  second  count  was  defective.  Qucere 
whether,  in  an  introductory  averment,  it  is  sufficient  to  state  the  substance 
of  a  writing  (Solomon  v.  Lawson,  15  Law  J.  253,  Q.  B. ;  10  Jur.  796;  8 

The  first  count  in  a  declaration  for  slander  alleged  that  the  pit.  was  a 
butcher,  and  carried  on  that  trade,,  and  that  the  deft.,  with  intent  to  impute 
to  the  pit.  the  use  of  fraudulent  weights,  and  of  cheating  in  her 
said  trade,  spoke  of  the  pit.  in  her  said  trade,  and  *of  M.  G.  being  [  *926  ] 
her  son  and  servant,  and  of  the  pit.  having  by  M.  G.  uses  fraudu° 
lent  weights  in  her  said  trade,  these  word*:  "  M.  G.  uses  two  balls  to  his 
mother's  steelyard ;"  innuendo,  "  thereby  meaning  that  the  pit.,  by  M.  G. 
as  her  agent  and  servant,  used  fraudulent  weights  in  her  said  trade,  and 
cheated  and  defrauded  in  her  said  trade :"  held,  that  the  innuendo  was  war- 
ranted, and  did  not  improperly  extend  the  meaning  of  the  words.  The  second 
count  alleged,  that  in  a  certain  other  discourse  the  deft,  then  had  in  the  pre- 
sence of  other  persons,  of  and  concerning  the  pit.  in  her  trade  (stating  the  col- 
loquium as  in  the  first  count),  but  not  alleging  any  facts  by  independent  aver- 
ment, the  deft,  spoke  of  the  pit.  in  her  trade  (as  in  the  first  count)  these  words  : 
^  You  have  used  them  for  years  ;"  innuendo,  "  meaning  that  the  pit.  had  used 
improper  weights,  and  defrauded  and  cheated  in  her  said  trade."  The  second 
count  went  on  to  allege,  that  in  the  last-mentioned  discourse,  in  answer  to  a 
question  put  by  the  pit.  to  the  deft.,  whether  the  deft,  had  told  J.  G.  that  the 
plt.'s  son  had  used  two  balls  to  the  plt.'s  steelyard,  the  deft,  spoke  these  words  : 
To  be  sure  I  did  :  I  will  swear  to  it  in  any  court,"  with  an  innuendo  similar 
to  that  in  the  first  count.  After  verdict  for  the  pit.  with  general  damages : 
held,  that  the  latter  words  of  the  second  count,  as  explained  by  the  innu- 
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cndo,  were  actionable ;  and  as  all  the  words  laid  in  the  second  count  were 
alleged  to  have  been  spoken  in  the  same  discourse,  there  was  no  ground 
for  arresting  the  judgment  (Griffiths  v.  Lewis,  15  Law  J.  249 ;  8  Q.  B. 
841). 

The  pit.  cannot  at  the  trial  give  a  different  meaning  to  the  words  than 
that  pointed  out  in  the  innuendo  (Williams  v.  Stott,  1  C.  &  M.  675). 

If  there  be  any  doubt,  either  as  to  the  precise  terms  of  the  libel  or  words, 
or  as  to  the  evidence  of  the  deft.'s  intention  in  the  different  parts  of  it,  it  is 
advisable  to  insert  different  counts,  varying  the  statement  of  the  libel  and 
innuendos  according  to  the  supposed  facts,  and  the  evidence  which  it  is 
expected  may  be  adduced  in  support  of  them  (2  Ch.  PI.  625;  see  post,  p. 
929). 

In  a  declaration  by  an  attorney  for  libel,  it  was  alleged  that  sharp  prac- 
tice in  the  profession  of  an  attorney  is,  and  is  considered  to  be,  disreputable 
practice,  and  discreditable  to  the  attorney  adopting  it,  and  that  the  deft,  pub- 
lished of  him  the  following  false,  ironical,  and  libellous  matter : — "  An  hon- 
est lawyer  (meaning  pit.,  and  that  he  was  not  an  honest  lawyer)  was 
severely  reprimanded  the  other  day  by  &c.,  for  what  is  called  sharp  prac- 
tice in  his  profession"  (meaning  and  alluding  to  plt.'s  practice,  &c.,  and 
that  such  practice  was  sharp  practice,  as  aforesaid) :  held,  that  that  part  of 
the  statement  which  imputed  to  the  pit.  sharp  practice,  was  sufficiently 
explained  by  the  introductory  matter  to  show  that  it  was  libellous,  and  it 
seems  that  the  allegation  that  the  libel  was  ironical  was  sufficient,  coupled 
with  innuendoes  to  show  that  the  phrase  "an  honest  lawyer,"  was  used  in 
a  libellous  sense  (Bezdell  v.  Jones,  4  M.  &  W.  446). 

A  count  on  the  following  libel : — "  There  is  strong  reason  for  believing  that 
a  very  considerable  sum  of  money  was  transferred  from  Mr.  T.'s  (meaning  the 
said  W.  T.'s)  name  in  the  books  of  the  Bank  of  England,  by  power-of  attorney, 
obtained  from  him  by  undue  influence  after  he  became  mentally  incompetent  to 
perform  any  act  requiring  reason  and  understanding ;"  innuendo  "thereby 
meaning  that  the  said  pit.  and  the  said  J.  H.  T.  had  transferred,  or  caused  to  be 
transferred,  the  said  money  from  the  said  W.T.'s  name  in  the  said  books  of 
the  said  bank,  by  means  of  a  power  of  attorney  obtained  by  them  from  the  said 
W.  T.  by  undue  influence  exercised  by  them  over  the  said  W.  T., 
[  *927  ]  and  at  a  time  when  the  said  *  W.  T.  had  become  mentally  incom- 
petent to  give  a  power  of  attorney,  and  to  perform  any  act  requiring 
reason  and  understanding."  Held,  first,  that  although  the  libellous  words 
pointed  at  no  particular  person,  yet  as  they  imputed  in  substance  that  some 
one  had  been  guilty  of  the  offence,  the  pit.  might  by  innuendo  apply  them 
to  himself,  and  that  it  was  a  question  of  evidence  whether  they  applied  to 
him.  Held,  secondly,  that  the  innuendo  that  the  libel  meant  to  impute  that 
the  pit.  and  J.  H.  T.  had  actually  transferred  the  stock  was  not  too  large, 
since  the  words  of  the  libel,  that  there  was  strong  reason  for  believing  the 
stock  had  been  transferred,  were  capable  of  the  interpretation  thus  put  on 
them;  and  that  after  verdict  the  court  would  presume  that  the  jury  had  found 
that  they  bore  the  meaning  averred  in  the  innuendo  (Mery  wet  her  v.  Turner, 
19LawJ.  10,  C.  P.). 

Statement  of  Damages.']  Where  the  words  are  actionable,  per  se,  it  is 
not  necessary  to  lay  special  damage,  in  order  to  support  the  action  (Lowe  v. 
Harewood,  Jon.  W.  196),  for  the  law  in  such  cases  presumes  a  consequent 
damage  (Tripp  v.  Thomas,  3  B.  &  C.  427  ;  Maberly  v.  Soper,  3  Bing.  IS 
C.  382).  But  if  the  pit.  has  sustained  any  special  damage,  he  should  state 
it,  even  in  those  cases,  it  being  a  rule,  that*  no  evidence  shall  be  received  of 
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any  loss  or  injury  which  the  pit.  has  sustained  by  the  speaking  of  the  words, 
unless  it  be  specially  stated  in  the  declaration,  and  if  traversed,  it  must  be 
proved  as  stated  (B.  N.  P.  6,  7;  1  Saund.  243,  n.  5).  A  general  statement 
where  special  damage  is  necessary,  will  not  be  aided  even  after  verdict  (Ayre 
v.  Craven,  2  Ad.  &  E.  2).  In  Browning  v.  Newman,  1  Stra.  666,  Ld.  Ray- 
mond took  a  distinction  between  the  case  where  the  special  damage  is  the 
gist  of  the  action,  and  where  the  words  are  in  themselves  actionable,  that,  in 
the  former,  evidence  of  special  damage  is  allowed,  though  the  particular 
instances  of  such  damages  are  not  specified  in  the  declaration;  but,  in  the 
latter  case,  particular  evidence  of  special  damage  shall  not  be  given  in  evi- 
dence, unless  particularized  in  the  declaration.  There  the  pit.  declared, 
that,  by  reason  of  these  words,  one  J.  M.,  and  divers  other  persons,  who 
were  his  customers,  left  off  dealing  with  him.  However,  modern  practice 
does  not  warrant  this  distinction;  for  it  seems  now  fully  established,  that,  in 
each  case,  the  special  damage  must  be  alike  particularly  specified  in  the  de- 
claration. Therefore,  in  an  action  by  a  victualler,  for  calling  his  wife  a 
whore,  whereby  several  customers  left  his  house,  without  naming  any,  this 
is  not  laying  a  special  damage  (Giere  v.  Britton,  B.  N.  P.  7  ;  Malachy  v. 
Soper,  3  Bing.  371 ;  and  see  Guy  v.  Gregory,  9  C.  &  P.  584).  Where  the 
slander  is  alleged  to  have  been  the  loss  of  marriage,  the  individual  must  be 
named,  or  no  evidence  can  be  given  of  it  (1  Sid.  396);  but,  where  the  de- 
claration, in  an  action  of  slander,  imputing  incontinence  to  the  pit.,  stated 
that  he  was  a  preacher  to  a  dissenting  congregation  in  a  certain  chapel,  and 
derived  considerable  profit  from  preaching,  and,  by  reason  of  the  slander, 
"  the  persons  frequenting  the  chapel  had  refused  to  permit  him  to  preach 
there,  and  had  discontinued  giving  the  profits,  which  they  usually  had,  and 
otherwise  would  have  given,"  it  was  held  sufficient,  without  saying  who  those 
persons  were  (Hartley  v.  Herring,  8  T.  R.  130).  So,  in  an  action  of  slan- 
der of  title,  whereby  the  pit.  lost  the  sale  of  his  lands,  it  was  held  too  general, 
and  therefore  bad  (Lowe  v.  Harewood,  Jon.  (W.)  196). 

The  special  damage  must  be  the  legal  and  natural  consequence  of  the 
words  spoken,  otherwise  it  does  not  sustain  the  declaration  (see  post).     If  a 
third  person  is  guilty  of  an  illegal  and  tortious  act  to  the  pit.,  in 
consequence  of  the  words,  the  deft,  is  not  answerable  for  it,  *but  [  *928  ] 
the  pit.  must  bring  his  action  against  such  third  person  (Vicars  v. 
Wilcox,  8  East,  1 ;  Morris  v.  Langdale,  2  B.  &  P.  289 ;  sed  qucere;  see  2 
Stark.  637  n.  (j);  Newman  v.  Zachary,  Al.  3 ;  Green  v.  Button,  2  C.  M.  & 
R.  707  ;  see  Kelly  v.  Partington,  5  B.  &  Ad.  648 ;  Ward  v.  Wicks,  7  Bing. 
210).   The  loss  of  substantial  benefit,  arising  from  the  hospitality  of  friends, 
is  sufficient  special  damage  (Moore  v.  Meagher,  1  Taunt.  39). 

It  seems  the  special  damage  must  arise  wholly  from  the  deft.'s  act  (see 
King  v.  Watts,  8  C.  &  P.  614).  Where  the  plt.'s  master  discharged  him, 
partly  in  consequence  of  the  slander,  and  partly  on  account  of  having  been 
dismissed  by  a  former  master,  it  seems  that  action  does  not  lie  (2  Stark.  Ev. 
637).  An  averment  that  by  reason  of  the  premises,  persons  who  would 
otherwise  have  retained  and  employed  the  pit.,  declined  to  do  so,  is  not  sup- 
ported by  evidence  that  other  persons  would  have  recommended  the  pit.,  and 
that  the  persons  named  in  the  declaration,  would  have  employed  him  on 
such  recommendation  (Sterry  v.  Foreman,  2  C.  &  P.  592).  The  loss  of  the 
recommendation  should  have  been  also  laid.  An  allegation  that  by  reason 
of  the  words  D.  refused  to  trust  the  pit.,  is  not  supported  by  evidence  that 
deft,  spoke  the  words  to  E.,who  repeated  them  to  D.,  as  deft.'s  words  (Ward 
v.  Weeks,  7  Bing.  211).  The  person  should  be  called  himself;  it  will  not 
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suffice  to  prove  his  declarations  as  to  the  cause  of  his  refusing  to  deal,  &c. 
(1  Saund.  243  b.  («);  Tilk  v.  Parsons,  2  C.  &  P.  201). 

Declaration  for  slander  stated  that  pit.  was  a  peace-officer  and  superin- 
tendent of  the  police  of  L..  and  that  ddt.  spoke  of  and  concerning  ph.,  and 
of  and  concerning  pit.  as  such  superintendent  as  aforesaid,  and  of  and  con- 
cerning the  conduct  of  pit.  in  his  said  office  and  employment,  the  words  fol- 
lowing :  "  I  saw  a  letter  two  or  three  days  since  regarding  an  officer  of  the 
L.  police  force,  who  was  superior  in  rank  to  C.  and  who  had  been  guilty  of 
conduct  unfit  for  publication."  No  special  damage  was  laid.  After  verdict 
for  pit.  judgment  was  arrested,  because  such  words  were  not  necessarily 
connected  with  the  conduct  of  the  pit.  in  his  office,  and,  therefore,  were  not 
actionable  without  special  damage  (James  v.  Brook,  10  Jur.  541,  Q.  B. ;  1(3 
Law  J.  17). 

In  an  action  for  words  imputing  to  the  pit.,  a  governess,  that  she  had  had 
a  child  by  her  master,  the  declaration  alleged,  as  special  damage,  that  her 
master  had  dismissed  her  from  his  employment.  The  words  were  spoken 
by  the  deft,  to  the  plt.'s  father,  at  a  time  when  the  pit.  was  visiting  her 
father,  and  were  repeated  by  the  father  to  the  master,  who  then  declined  to 
receive  the  pit.  again,  though  he  knew  the  charge  to  be  false,  on  the  ground 
that  it  might  be  injurious  to  her  character  to  do  so,  and  would  be  unpleasant 
to  both  of  them  :  held,  that  the  special  damage  was  the  direct  and  natural 
and  legitimate  consequence  of  the  slander ;  and  was,  therefore,  sufficient  to 
support  the  action.  Held,  also,  that  there  was  sufficient  evidence  for  the 
jury  that  the  pit.  was  dismissed  (Gillett  v.  Bullivant,  7  Law  T.  490,  Q.  B.). 

In  the  case  of  a  servant,  where  he  assigned  as  a  reason  that  a  person  re- 
fused to  employ  him,  partly  on  account  of  the  libel,  and  partly  because  he 
had  been  discharged  from  his  former  place,  he  was  nonsuited  (Vicars  v.  Wil- 
cocks,  8  East,  1).  And,  where  deft,  libelled  a  performer  at  a  theatre,  in 
consequence  of  which  she  refused  to  sing,  and  the  pit.  alleged  that  his  ora- 
torios were  thereby  less  numerously  attended,  it  was  held  that  the  injury 
was  too  remote  to  support  an  action  (Ashley  v.  Harrison,  1  Esp.  48 ;  Dele- 
gal  v.  Highley,  8  C.  &  P.  444). 

In  slander  for  words  uttered  of  the  pit.  to  her  employer,  who 
[  *929  ]  stated  *that  she  dismissed  the  pit.  from  her  service,  not  because 
she  believed  the  words,  but  because  she  was  afraid  she  should 
offend  her  landlord  by  keeping  her ;  it  was  holden,  the  special  damage  being 
the  consequence  of  the  words  spoken,  the  action  was  maintainable,  and  the 
court  could  not  speculate  on  the  motives  of  the  witnesses  (Knight  v.  Gibbs, 
1  Ad.  &  E.  43). 

The  dismissal  of  a  police  constable,  in  consequence  of  a  report  duly  made 
to  them,  on  a  censure  uttered  on  such  police  or  officer,  by  a  justice  of  the 
peace,  is  in  itself  sufficient  evidence  of  special  damage  to  sustain  an  action 
of  slander  against  the  justice  (Kendellon  v.  Maltby,  1  C.  &  M.  402).  But 
evidence  of  malice  is  necessary,  for  it  is  the  duty  of  the  justice  to  express  his 
opinion  of  the  conduct  of  the  police  constables,  in  order  that  the  police  com- 
missioners may  have  proper  information  on  which  to  proceed  in  making 
inquiries  to  enable  them  to  regulate  the  force  under  their  direction  (Ib.). 

Where  several  persons  joined  as  pits,  in  an  action  on  the  case  for  a  libel, 
which  contained  imputations  against  the  said  several  persons,  affecting  them  not 
only  separately  and  individually,  but  as  the  owners  of  a  certain  manufactory, 
by  imputing  malpractices  in  the  conduct  and  management  of  it ;  and  at  the 
commencement  of  the  declaration  described  themselves  as  trading  under  the 
name,  style,  and  firm  of  M.  Brothers,  and  then  in  the  inducement,  con- 
trivances, and  colloquia,  made  some  averments,  which  contained  no  allusion 
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to  any  joint  interesf,  and  which  would  have  been  adopted  if  the  pits,  had  been 
suing  separately;  and  also  other  averments  which  described  them  as  having 
a  joint  interest,  and  charging  an  intention  to  injure  them  both  personally 
and  in  their  trade  and  calling,  and  claimed  damages  for  injuries  of  a  per- 
sonal and  individual  character  as  well  as  for  injuries  in  respect  of  their 
trade;  held,  that  the  declaration  was  sufficient  to  sustain  the  judgment  after 
verdict,  and  that  the  court  would  presume  that  the  jury  had,  under  the  direc- 
tion of  the  judge,  found  joint  damages  for  the  joint  injury,  and  for  that  only. 
When  one  of  the  counts  of  the  said  declaration  contained  matters  defamatory 
of  the  pits,  as  co-partners  in  trade,  even  though  it  contained  other  matter 
defamatory  of  them  as  individuals,  and  though  part  of  the  innuendo  ascribed 
the  latter  meaning  to  the  libel,  yet,  after  verdict,  the  court  will  presume  that 
the  damages  were  awarded  for  the  injury  jointly  sustained,  and  none  other. 
Where  a  libel  contains  various  matters  actionable  in  themselves,  and  to 
which  the  innuendo  does  not  apply,  it  rnay  be  rejected  as  surplusage  (Lefann 
v.  Malcomson,  8  Law  R.  (Ir.)  418). 

Several  Counts.']  The  new  rules  on  pleading  prohibit  a  second  count  on 
the  same  libel  or  words,  but  there  may,  of  course,  be  an  additional  count,  or 
distinct  counts  for  distinct  libels  or  words  (R.  G.  H.  T.  4  Will.  IV.  r.  5). 
As  to  the  mode  of  taking  advantage  of  this  rule,  see  1  Ch.  PI.  431.  In 
framing  a  second  or  subsequent  count  for  the  same  cause  of  action,  unneces- 
sary repetitions  of  the  same  matter  may  be  avoided,  by  applying  the  induce- 
ment in  the  first  count  to  the  following  counts,  by  referring  concisely  in  such 
subsequent  counts  to  such  inducement,  and  this  is  proper  to  be  attended  to 
in  actions  for  words  (1  Ch.  PI.  428).  Declaration  in  case  for  slander 
charged,  that  defendant,  contriving  and  intending,  &c.,  in  a  certain  discourse, 
in  the  presence  and  hearing  of  certain  persons,  spoke  and  published  of  and 
concerning  pit.,  and  of  and  concerning  his  trade,  the  words  following: — "I 
have  been  robbed  of  three  dozen  of  winches;  you  have  bought  two,  one  at 
3s.  and  one  *at  2s. ;  you  knew  well  when  you  bought  them  that 
they  cost  me  three  times  as  much  making  as  you  gave  for  them,  [  *930  ] 
and  that  they  could  not  have  been  come  honestly  by;"  whereupon 
pit.  then,  in  the  presence  and  hearing  of  the  aforesaid  persons,  said  to  deft., 
"  I  have  bought  half  a  dozen  winches  from  a  new  maker  the  week  before;" 
and  then,  in  the  presence  and  hearing  of  the  aforesaid  persons,  produced  and 
showed  some  of  such  last  mentioned  winches  to  deft.,  who,  further  contriving 
and  intending  as  aforesaid,  thereupon  replied  to  pit.,  in  the  presence  and 
hearing  of  the  persons  aforesaid,  "Oh,  no  !  these  are  not  my  winches:  you 
know  that  well  enough:  these  (the  deft,  meaning  and  poinling  to  certain 
other  winches,  &c.)  are  mine.  I  am  sorry  to  say  any  thing  against  any 
other  tradesman,  but  will  bring  the  man  who  stole  my  winches  and  let  you 
see  him,  for  he  is  in  my  custody  ;'*  thereby  meaning  that  pit.  had  been 
guilty  of  buying  the  winches,  knowing  them  to  have  been  stolen  :  held,  in 
arrest  of  judgment,  that  the  declaration  contained  one  count  only;  that  the 
former  words  were  actionable ;  that  all  the  words  appearing  to  have  been 
spoken  by  defendant  in  one  continued  discourse,  it  was  sufficient  that  some 
of  them  were  actionable,  though  damages  were  given  upon  the  whole  decla- 
ration. Quccre,  whether  the  latter  words  were  actionable  without  any  col- 
loquium (Alfred  v.  Farlow,  10  Jur.  714 ;  15  L.  J.  258 ;  8  Q.  B.  854). 

Plea. 

General  Issue,  and  Pleas  of  Justification,  ivhen  proper.']     The   general 
issue,  not  guilty,  in  actions  on  the  case,  shall  operate  as  a  denial  only  of  the 
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breach  of  duty  or  wrongful  act  charged,  and  not  of  the  facts  stated  in  the 
inducement,  and  no  other  defence  than  such  denial  shall  be  admissible  under 
that  plea.  All  other  pleas  in  denial  shall  take  issue  upon  some  particular 
matter  of  fact  alleged  in  the  declaration  (R.  G.  H.  T.  4  Will.  IV.).  «  In 
an  action  of  slander  of  the  pit.  in  his  office,  profession,  or  trade,  the  plea  of 
not  guilty  will  operate  to  the  same  extent  precisely  as  at  present,  in  denial 
of  the  fact  of  speaking  the  words,  of  speaking  them  maliciously,  and  in  tin- 
sense  imputed,  and  with  reference  to  the  plt.'s  office,  profession,  or  trade-, 
but  will,  not  operate  as  a  denial  of  the  fact  of  the  pit.  holding  the  office,  or 
being  of  the  profession  or  trade  alleged"  (fb.) ;  and  this  rule  applies  to  libels, 
ibr  not  guilty  denies  that  the  words  were  used  on  an  unjustifiable  occasion 
(O'Brien  v.  Clements,  15  Law  J.,  285,  Ex.  per  Parke,  B.). 

The  declaration  alleged  that  the  words  "  black  sheep"  were  used  by  the 
deft,  to  mean  bad  characters,  and  then  stated  a  libel,  calling  the  pit.  a 
"•  black  sheep."  The  meaning  assigned  to  the  words  cannot  be  disproved 
by  the  deft,  under  not  guilty,  for  it  is  in  amount  only  (M'Gregor  v.  Gregory, 
11  M.  &  W.  287). 

All  matters  in  confession  and  avoidance  arc  to  be  specially  pleaded  (R. 
G.  II.  T.  4  Will.  IV.). 

By  3  &  4  Will.  IV.  c.  42,  s.  21,  the  deft,  is  prohibited  from  paying  money 
into  court  in  actions  for  libel  or  slander.  But  the  6  &  7  Viet.  c.  96,  s.  2, 
enacts,  "That.in  an  action  fora  libel  contained  in  any  public  newspaper  or 
other  periodical  publication,  it  shall  be  competent  to  the  deft,  to  plead  that 
such  libel  was  inserted  in  such  newspaper  or  other  periodical  publication 
without  actual  malice,  and  without  gross  negligence,  and  that  before  the 
commencement  of  the.  action,  or  at  the  earliest  opportunity  afterwards,  lie 
inserted  in  such  newspaper  or  other  periodical  publication,  a  full  apology 
for  the  said  libel ;  or  if  the  newspaper  or  periodical  publication  in  which  the 
said  libel  appeared,  should  be  ordinarily  published  at  intervals 
[  *931  ]  exceeding  one  week,  had  offered  to  publish  the  said  apology  in. 
any  newspaper  or  periodical  publication  to  be  selected  by  the  pit. 
in  such  action,  and  that  every  such  deft,  shall,  upon  filing  such  plea,  be  at 
liberty  to  pay  into  court  a  sum  of  money  by  way  of  amends  for  the  injury 
sustained  by  the  publication  of  such  libel,  and  such  payment  into  court  shall 
be  of  the  same  effect,  and  be  available  in  the  same  manner  and  to  the  same 
extent,  and  be  subject  to  the  same  rules  and  regulations  as  to  payment  of 
costs,  and  the  form  of  pleading,  except  so  far  as  regards  the  pleading  of  the 
additional  facts  herein  before  required  to  be  pleaded  by  such  deft.,  as  if 
actions  for  libel  had  not  been  excepted  from  the  personal  actions  in  which  it 
is  lawful  to  pay  money  into  court,  under  3  &  4  Will.  IV.  c.  42,  supra,  and 
that  to  such  plea  to  such  action,  it  shall  be  competent  to  the  pit.  to  reply 
generally,  denying  the  whole  of  such  plea. 

When  the  deft,  admits  the  publishing  or  speaking  of  the  libel  or  words,  as 
stated,  but  justifies  so  doing,  because  they  are  true,  he  must  plead  such  mat- 
ter specially,  as  he  cannot  give  it  in  evidence  upon  the  general  issue  (Smith 
v.  Richardson,  Willes,  24).  Under  the  general  issue  in  an  action  for  libel  • 
you  may  disprove  the  fact  of  publication,  or  show  that  it  is  not  of  an  injuri- 
ous character,  or  that  it  was  published  on  some  justifiable  occasion  (O'Brien 
v.  Clement,  15  Law  J.  285,  Ex.;  3  D.  &  L.  676). 

Where  the  defence  is,  that  the  libel  or  words  were  published  or  spoken 
not  in  the  malicious  sense  imputed  by  the  declaration,  but  in  an  innocent 
sense,  or  upon  an  occasion  which  warranted  the  publication,  this  matter  may 
be  given  in  evidence  under  the  general  issue,  because  it  proves  that  the  deft, 
is  not  guilty  of  the  malicious  slander  charged  in  the  declaration  (Smith  v. 
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Richardson,  Willes,  20,  n.  (b) ;  R.  v.  J.  Wright,  8  T.  R.  293  ;  Lillie  v.  Price, 
5  Ad.  &  E.  645);  and  a  plea  of  privilege  cannot  be  pleaded  together  with 
not  guilty,  on  this  ground  (Stockdale  v.  Hansard,  7  C.  &  P.  731). 

Where  the  words  are  prima  facie  actionable,  but  there  are  circumstances 
attending  the  publication,  which  rebut  the  legal  inference  of  malice,  evidence 
of  such  circumstances  will  be  a  good  defence  under  the  general  issue  (Fair- 
man  v.  Ives,  5  B.  &  Ad.  644 ;  Pattison  v.  Jones,  3  B.  &  C.  578). 

As  where  the  words  are  spoken  in  the  course  of  a  legal  proceeding  by  a 
judge  (Jekyl  v.  Moore,  2  N.  R.  341 ;  2  Inst.  228);  counsel  (Brook  v.  Mon- 
tague, Cro.  Jac.  90 ;  Hodgson  v.  Scarlett,  1  B.  &  A.  231 ;  Needham  v. 
Dowling,  15  Law  J.  9,  C.  P.);  by  the  party  (Ram  v.  Lambey,  Hutt.  113; 
Westson  v.  Dobniet,  Cro.  Jac.  432  ;  Astley  v.  Younge,  2  Burr.  807  ;  Johnson, 
v.  Evans,  3  Esp.  32);  or  by  a  witness  (Brode's  case,  Palm.  144;  Harding 
v.  Bulman,  1  Brownl.  2);  or,  in  order  to  forward  the  ends  of  justice,  as  by 
giving  a  man  in  charge  (Johnson  v.  Evans,  3  Esp.  32);  or  to  obtain  redress 
(King  v.  Sewell,  3  M.  &  W.  303 ;  Findon  v.  Westlake,  Moo.  &  M.  461 ;  1 
Saund.  131 ;  Bac.  Abr.  Libel,  A,  2;  Fairman  v.  Ives,  supra;  5  B.  &  Al. 
642).  Where  the  libel  is  a  representation  made  bonajide,  to  a  public  officer 
by  the  deft,  respecting  the  conduct  of  the  pit.  a  person  under  him,  this  defence 
may  be  shown  under  the  general  issue  (Blake  v.  Pilford,  1  Moo.  &  R.  198; 
Woodward  v.  Lander,  6  C.  &  P.  548).  In  Hearn  v.  Stowell,  (12  Ad.  &  E. 
719),  where  the  deft,  attacked  the  character  of  a  Roman  Catholic  priest,  the 
court  held  it  to  be  no  excuse  that  the  libel  was  published  at  a  meeting  to 
petition  parliament  against  Roman  Catholics. 

There  is  no  such  privileged  relation  existing  between  parliamentary  can- 
didates and  electors,  as  will  justify  any  of  the  latter  in  publishing  statements 
injurious  to  the  character  of  the  former  (Buncombe  v.  Daniell,  8 
C.  &  P.  222 ;  2  Jur.  32).  *Where  a  candidate  for  the  representa-  [  *932  ] 
tion  of  a  borough  circulated  an  address  to  the  electors,  asking  for 
their  suffrage,  and  claiming  to  be  a  fit  and  proper  person  to  represent  them 
in  parliament,  and  an  elector  of  that  borough,  published  in  a  newspaper,  two 
letters,  addressed  to  the  candidate,  the  first  in  answer  to  the  circular,  and 
the  second  in  consequence  of  the  treatment  he  had  received  from  the  candi- 
date, on  the  day  of  nomination,  at  the  hustings ;  and  both  letters  contained 
imputations  on  the  private  character  of  the  candidate :  held,  in  libel  by  the 
candidate,  that  the  elector  could  not  claim  protection  as  for  privileged  com- 
munications (Ib.  1  W.  W.  &  H.  101).  A  reflection  upon  goods  sold  by 
plt.,  is  not  actionable  without  special  damage  (Evans  v.  Harlow,  5  Q.  B. 
624). 

The  Court  of  Common  Pleas  were  equally  divided  in  opinion  as  to  whether 
it  is  actionable  honestly,  and  with  a  reasonable  ground  of  belief  that  it  is 
true,  to  volunteer  information  (otherwise  libellous),  with  reference  to  a  third 
party,  to  another,  materially  affecting  the  interests  of  the  latter,  where  the 
danger  to  him  is  not  imminent.  Thus  where  the  mate  of  a  ship  sent  a  pri- 
vate letter  to  the  deft,  imputing  gross  misconduct  and  unfitness  to  the  pit., 
who  was  captain  of  her,  which  deft,  showed  to  the  shipowner,  who  there- 
upon dismissed  the  pit.  (Coxhead  v.  Richards,  C.  B.  569). 

Where  B.,  the  agent  of  a  landlord,  directed  the  pit.  to  do  some  repairs  at 
the  farm-house  of  the  deft,  a  tenant,  but  having  done  them  negligently,  and 
having  during  their  progress  got  drunk,  and  circumstances  occurring  which 
induced  the  deft,  to  believe  that  pit.  had  broken  open  his  cellar  door,  and  got 
liquor  there,  the  deft,  meeting  the  pit.  in  the  presence  of  D..  charged  him 
with  having  broken  his  cellar  door,  gotten  drunk,  and  spoilt  the  work,  and 
afterwards  repeated  to  D.  in  the  absence  of  the  pit.,  that  the  pit.  had  broken 
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open  the  door,  and  the  same  dny  made  a  similar  complaint  to  B. :  hold,  that 
the  complaint  to  B.  was  a  privileged  communication,  if  made  lonajldc^  and 
•without  any  malicious  intention,  as  also  that  made  to  the  pit.  in  the  presence 
of  I).,  a  stranger,  if  done  honestly  and  bona  fide,  the  circumstance  of  its 
being  made  in  the  presence  of  a  third  party  not  of  itself  making  it  unauthor- 
ized, and  that  it  is  a  question  for  the  jury  to  determine  from  the  circum- 
stances, including  the  style  and  character  of  the  language  used,  whether  the 
deft,  acted  bona  fide  or  was  influenced  by  malicious  motives.  But  it  was 
held  that  the  statement  to  D.  in  the  absence  of  the  pit.  was  unauthorized  and 
officious,  and  therefore  not  protected  though  made  in  the  belief  of  its  truth, 
if  false  in  fact  (Toogood  v.  Spyring,  1  C.  M.  &  R.  181 ;  see  also  Brooks  v. 
Blanshard,  ib.  779;  Bennett  v*.  Deacon,  2  C.  B.  628). 

And  where  the  deft,  had  made  a  charge  of  theft  against  the  pit.  in  the 
presence  of  a  sti anger,  if  the  deft,  believe  it  to  be  true  and  acted  bona,fidet 
and  did  not  make  it  before  more  persons,  or  in  stronger  language  than  was 
necessary,  it  is  privileged,  and  it  is  a  question  for  the  jury,  and  not  lor  the 
judge,  whether  the  facts  bring  the  case  within  the  privilege  (Padmore  v. 
Lawrence,  11  Ad.  &  E.  380). 

Where  a  creditor  of  the  pit.  believing  that  he  had  committed  an  act  of 
bankruptcy,  and  having  reason  to  believe  it,  gave  notice  to  a  person  whom 
the  pit.  had  commissioned  to  sell  his  goods  by  auction,  not  to  pay  over  the 
proceeds  to  him,  "  he  having  committed  an  act  of  bankruptcy,"  h;  Id,  that 
the  communication  was  privileged  (Blackman  v.  Pugh,  2  C.  B.  611 ;  15  Law 
J.  293,  C.  P.).  But  where  a  person  having  originated  false  reports  prejudi- 
cial to  a  tradesman,  was  afterwards  called  on  by  the  employers  of 
[  *933  ]  the  latter  *to  examine  the  matters  complained  of,  and  then  repeated 
to  them  the  false  statement,  it  was  held  that  this  communication 
was  not  privileged  (Smith  v.  Matthews,  1  Moo.  &  R.  151  ;  Griffiths  v.  Lewis, 
7  Q.  B.  61). 

A  letter  to  the  manager  of  a  property  in  S.  in  which  the  pit.  and  deff. 
were  jointly  interested,  related  principally  to  the  property,  and  the  plt.'s 
conduct  respecting  it,  but  also  contained  a  passage  reflecting  on  his  conduct 
to  his  mother  and  aunt:  held,  that  the  latter  could  not  be  privileged  as  a 
confidential  communication  (Warren  v.  Warren,  1  C.  M.  &  R.  150).  So, 
where  the  deft,  claimed  rent  of  the  pit.,  who  denied  his  liability,  and  the 
deft,  then  wrote  a  letter  to  the  plt.'s  agent  (who  was  in  correspondence  on 
the  subject),  in  which  he  insisted  on  his  claim,  and  charged  *he  pit.  with 
"a  mean  and  dishonest  attempt  to  defraud  him:"  held,  that  this  being 
wholly  unnecessary  was  not  privileged  (Tuson  v.  Evans,  12  Ad.  &  E.  733). 

Words  spoken  bona  fide  by  way  of  moral  advice  arc  privileged,  as  if  a 
man  write  to  a  parent,  advising  him  to  have  better  regard  to  his  children, 
and  using  scandalous  words,  it  is  only  reformatory,  and  shall  not  be 
intended  to  be  a  libel  (Peacock  v.  Reynell,  2  Brownl.  151).  But  this  if 
published  in  a  newspaper  would  be  libellous  (R.  v.  Knicht,  Buc.  Abr.  Libel, 
A,  2). 

Where  the  words  are  spoken  or  written  bona  fide  with  the  object  of  inves- 
tigating a  fact  in  which  the  party  is  interested,  they  are  privileged.  There- 
fore, where  an  advertisement  was  inserted  by  the  deft,  in  a  newspaper  in 
order  to  ascertain  whether  previously  to  a  certain  time  the  pit.  had  been 
married,  intending  as  the  innuendo  stated,  to  insinuate  that  the  pit.  had  been 
guilty  of  bigamy,  but  it  appeared  that  the  advertisement  had  been  inserted 
by  the  authority  of  the  plt.'s  wife,  Lord  Ellenborough  held  that  if  the  inves- 
tigation was  set  on  foot,  and  the  advertisement  published  by  the  plt.'s  wife 
from  anxiety  to  know  whether  she  was  legally  the  wife  of  the  pit.  it  was 
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justifiable  (Delany  v.  Jones,  4  Esp.  191 ;  Finden  v.  Westlake,  M.  &  M.  462). 
So,  if  the  advertisement  be  for  the  discovery  of  the  pit.,  an  absconding 
debtor,  and  published  at  the  request  of  a  party  who' had  sued  out  a  capias 
for  the  purpose  of  enabling  the  sheriff  to  take  him  (Lay  v.  Lawson,  4  Ad. 
&  E.  795).  But  the  advertisement  must  be  confined  to  its  object,  for  if  it 
be  more  extensive  than  is  required  it  will  be  libellous  (Brown  v.  Croombe,  2 
Stark.  297). 

So,  the  deft,  may  show  that  the  libel  was  contained  in  a  petition  to  the 
House  of  Commons  (1  Saund.  130);  or  that  he  made  the  publication  as  a 
member  of  parliament,  in  the  course  of  his  duty  as  such  (1  Bla.  Com.  164); 
but  this  does  not  extend  to  a  publication  out  of  parliament,  as  where  a  mem- 
ber publishes  or  revises  his  speech  (1  Esp.  226;  R.  v.  Creevy,  1  M.  &  S. 
273).  Deft,  may  also  show  that  the  libel  was  contained  in  articles  of  the 
peace  exhibited  to  a  justice  of  the  peace  (4  Rep.  14);  or  in  any  other  pro- 
ceeding in  a  regular  course  of  justice  (2  Inst.  228),  whether  civil  or  crimi- 
nal (Ib.) ;  and  even  though  the  court  want  jurisdiction  (4  Rep.  14);  and 
though  the  process  were  improper  (1  Vin.  Abr.  389).  Where  a  libel  is  con- 
tained in  a  report  of  judicial  proceedings,  deft,  may  show  under  the  general 
issue  that  the  report  was  a  fair,  substantial,  though  not  verbatim,  report  of 
the  proceedings  (Hoare  v.  Silverlock,  19  Law  J.  214,  C.  P.).  And.no  mat- 
ter which  is  stated  in  any  memorial  or  petition  against  the  conduct  of  any 
magistrate,  public  officer,  or  other  person,  shall  be  deemed  a  libellous  publi. 
cation,  if  it  be  done  bona  fide  with  a  view  of  obtaining  redress;  and  likewise 
if  it  be  addressed  in  the  proper  *channel  by  which  such  redress 
may  be  had:  thus,  where  the  deft.,  being  deputy  governor  of  [*934] 
Greenwich  Hospital,  printed  an  account  of  the  abuses  of  the  hos- 
pital, and  treated  with  asperity  the  character  of  many  of  the  officers  of  the 
hospital  (especially  Lord  Sandwich,  who  was  first  lord  of  the  admiralty), 
but  distributed  the  copies  to  the  governors  of  the  hospital  only,  it  was  held 
that  the  distribution  of  the  copies  merely  to  the  persons  whose  situations 
imposed  on  them  the  duty  of  redressing  the  grievances,  and  who  had  the 
power  to  do  so,  negatived  the  presumption  of  malice  (R.  v.  Baillie,  M.  T. 
30  Geo.  III.,  cited  Holt,  312;  Oliver  v.  Bentinck,  3  Taunt.  466;  Holt, 
Libel,  172).  The  memorial  of  a  tradesman,  addressed  to  the  secretary  at 
war,  complaining  of  the  conduct  of  a  half-pay  officer  in  the  army,  for  not 
having  paid  a  debt  due  to  him,  and  stating  the  facts  of  his  case  fairly  and 
honestly,  according  to  his  opinion  and  understanding  of  such  facts,  is  not 
the  subject  of  an  action  for  a  malicious  libel,  although  the  statement  of 
those  facts  is  derogatory  to  the  character  of  the  officer  (Fairman  v.  Ives,  1 
D.  &  R.  252;  5  B.-&  A.  642). 

The  complaint  must  be  to  a  competent  tribunal ;  therefore  where  the  libel 
was  in  a  letter  written  by  the  deft,  to  the  Secretary  of  State  for  the  Home 
Department,  complaining  of  embezzlement  and  official  dishonesty  in  the 
town-clerk  of  a  borough,  it  was  held  not  privileged  (Blag"1  v.  Sturt,  16 
Law  J.,N..S.,  Q.  B.  39). 

Under  the  statute  5  &  6  Viet.  c.  109,  the  vestry,  upon  precept  from  the 
justices,  are  to  make  out  and  return  a  competent  number  of  persons  quali- 
fied and  liable  to  serve  the  office  of  constable ;  the  list  is  to  be  published, 
and  notice  given  of  when  and  where  objections  will  be  heard  by  the  justi- 
ces, who,  at  a  special  session,  have  power  to  strike  out  of  the  list  the  names 
of  persons  disqualified,  and  to  choose  and  swear  in  constables  from  the  list; 
and  the  vestry  may  return  a  resolution  to  have  paid  constables,  in  which 
case  the  justices  are  to  appoint  paid  constables.  A  vestry  made  out  a  list, 
and  returned  it  with  a  resolution  to  have  a  paid  constable,  and  the  pit.  being 
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named  in  the  list  was  about  to  be  sworn  in  as  a  paid  constable  by  the  justi- 
ces, when  the  deft.,  a  parishioner,  made  a  statement  to  the  justices,  in  the 
presence  of  a  number  of  persons,  affecting  the  plt.'s  character.  In  an  action 
for  slander,  it  being  objected  that  the  statement  ought  to  have  been  made  to 
the  vestry,  and  not  to  the  justices,  who  could  only  hear  objections  as  to 
qualification  and  liability  to  serve:  held,  that  the  pit.  was  not  entitled  to 
recover,  if  the  statement  was  made  bona  fide  in  furtherance  of  the  ends  of 
justice  (Kershaw  v.  Bailey,  17  Law  J.  129,  Ex.). 

Where  it  appears  that  the  mode  or  extent  of  the  publication  is  unwarranted 
by  the  usual  course  of  proceeding,  or  by  the  necessity  of  the  case,  the  deft, 
will  be  without  defence  (2  Stark.  297 ;  1  Lev.  241 ;  2  Stark.  Ev.  875). 

It  has  never  been  solemnly  decided  whether  the  publication  of  proceed- 
ings of  a  court  of  justice,  containing  defamatory  matter,  is  privileged  ;  but 
the  cases  seem  to  be  opposed  to  the  existence  of  such  a  privilege  (Lewis  v. 
Clement,  3  B.  &  A.  702  ;  Lewis  v.  Walker,  4  B.  &  A.  613;  Flint  v.  Pike, 
infra,-  Duncan  v.  Thwaites,  3  B.  &  C.  583;  Roberts  v.  Brown,  10  Bing. 
523 ;  Delcgal  v.  Highley,  3  Bing.  N.  C.  950 ;  see  ante,  p.  933,  Hoare  v. 
Silverlock). 

Deft,  may  also  show  that  the  alleged  libel  consists  in  a  faithful  report  of 
a  trial  in  a 'court  of  law,  though  it  is  more  usual  to  plead  it  specially 
(Curry  v.  Walter,  1  B.  &  P.  525  ;  3  B.  &  A.  702 ;  Flint  v.  Pike,  4  B.  62 
A.  473). 

Though  the  deft,  cannot  plead  in  justification  that  the  libel  is  a  correct 
report  of  a  preliminary  or  ex  parte  proceeding,  yet  he  may,  under 
[  *935  ]    *the  general  issue,  give  in  evidence  the  correctness  of  the  report 
in  mitigation  of  damages ;  but  no  evidence  of  the  truth  or  false- 
hood of  the  facts  stated  at  the  inquest  is  in  such  case  admissible  on  either 
side  (East  v.  Chapman,  Moo.  &   M.  48 ;  Charlton  v.  Walton,  6  C.  &  P. 
385). 

But  the  publication  of  ex  parte  proceedings  before  magistrates  affecting  the 
plt.'s  character,  is  not  justifiable  (R.  v.  Lee,  5  Esp.  123;  (R.  v.  Fisher,  2 
Camp.  563  ;  Duncan  v.  Thwaites,  3  B.  &  C.  583  ;  5  D.  &  R.  447) ;  or  be- 
fore a  coroner  or  other  officer  (R.  v.  Lee,  5  Esp.  123;  R.  v.  Fisher,  2 
Camp.  563  ;  R.  v.  Fleet,  1  B.  &  A.  379) ;  or,  before  a  commissioner  ap- 
pointed by  the  Crown,  for  inquiry  into  certain  public  bodies  (Charlton  v. 
Walton,  6  C.  &  P.  385).  It  is  libellous  to  publish  a  highly  coloured  ac- 
count of  judicial  proceedings,  mixed  with  the  party's  own  observations  and 
conclusions  upon  what  passed  in  court,  which  contained  an  insinuation  that 
the  pit.  had  committed  perjury  (Stiles  v.  Nokes,  7  East,  493 ;  S.  C.  nom. 
Carr  v.  Jones,  3  Sm.  491,  503). 

The  deft,  may,  under  the  general  issue,  contend  that  the  writing  is  not  in- 
jurious, as  where  the  editor  of  a  newspaper  'reported  a  former  trial  for  libel, 
in  which  the  pit.  recovered  a  verdict,  although  the  report  contained  some 
injurious  allegations,  yet  the  judge  left  it  to  the  jury  to  say  whether,  taken 
altogether,  the  report  was  injurious,  and  the  court  held  it  right  (Chalmers  v. 
Payne,  2  C.  M.  &  R.  156). 

Deft,  may  also  show  that  the  libel  was  a  fair  use  of  his  judgment  in  the 
criticism  of  works  of  art  or  literature,  and,  where  the  author  introduces 
himself  into  the  work,  it  is  not  libellous  to  throw  ridicule  on  him,  in  as 
far  as  he  embodied  himself  with  his  work  ;  and  that,  if  he  be  not  fol- 
lowed into  domestic  life,  for  the  purposes  of  domestic  slander,  he  cannot 
maintain  an  action  for  any  damage  he  may  suffer,  in  consequence  of  being 
thus  rendered  ridiculous  ;  and  that  one  writer,  in  exposing  the  follies  of  ano- 
ther, may  make  use  of  ridicule,  however  poignant  (Sir  J.  Carr  v.  Hood,  1 
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Camp.  355,  n. ;  Soane  v.  Knight,  Moo.  &  M.  74 ;  Thompson  v.  Shackell, 
ib.  187  ;  Fraser  v.  Berkeley,  7  C.  &  P.  621).  And,  in  an  action  for  a  libel 
upon  the  pit.  in  his  business  of  a  bookseller,  accusing  him  of  being  in  the 
habit  of  publishing  immoral  and  foolish  books,  the  deft,  may  show  that  the 
supposed  libel  is  a  fair  stricture  on  the  general  run  of  the  plt.'s  publications 
(Tabart  v.  Tipper,  1  Camp.  350). 

A  publication  is  not  libellous  which  has  for  its  object  not  to  injure  the  rep- 
utation of  any  individual  but  to  correct  misrepresentations  of  facts,  to  refute 
sophistical  reasoning,  to  expose  a  vicious  taste,  in  literature,  and  to  censure 
what  is  hostile  to  morality  (Ib.,  per  Lord  Ellenborough  C.  J.). 

And  t-he  editor  of  a  paper  may  fairly  comment  on  or  criticise  the  perform- 
ance of  theatrical  or  other  public  performances  (Dibbin  v.  Swan,  1  Esp.  28) ; 
or  on  matters  of  public  interest,  whether  before  parliament  or  other  public 
bodies  (Dunne  v.  Anderson,  R.  &  M.  287  ;  3  Bing.  88). 

Comments  on  the  conduct  of  a  clergyman  in  the  management  of  a  private 
charity  which  he  dispenses  are  not  privileged,  but  must,  if  at  all,  be  specially 
justified  by  showing  their  truth;  at  least,  where  the  comments  are  published 
by  a  mere  stranger,  and  in  a  newspaper,  (Gathercole  v.  Miall,  15  M.  &  W. 
319  ;  10  Jur.  337).  But,  it  is  paid  that  the  sermons  of  a  clergyman  publicly 
preached,  but  not  otherwise  published,  are  not  the  subject  of  comment  (Ib. ; 
sed  queer  e). 

Deft,  may  show  that  pit.  pursues   an  illegal  avocation,  as  that  he  keeps 
a  public  room  for  pugilistic  exhibitions,  and  that  the  libel  was  *re- 
specting  his  conduct  in  such  avocation  (Hunt  v.  Bell,  7  Moo.  212  ;    [*936] 
1  Btng.  1). 

Deft,  may  also  show  under  the  general  issue,  that  the  communications 
were  made  bond  fide  and  in  confidence,  and  belief  of  their  truth,  notwith- 
standing they  may  be  false  and  erroneous,  and  prove  injurious  to  the  party 
(Lillie  v.  Price,  5  Ad.  &  E.  645).  If  libel  or  slander  be  of  the  nature  of  a 
privileged  communication  that  destroys  its  malicious  character  and  negatives 
the  existence  of  any  actionable  and  wrongful  act,  and  such  defence  may  be 
given  in  evidence  under  the  general  issue  (O'Brien  v.  Clement,  15  Law  J. 
285,  Ex. ;  Little  v.  Price,  5  Ad.  &  E.  645  ;  see  Gotten  v.  Brown,  3  Ad.  & 
E.  312 ;  per  Lord  Denman,  C.  J. ;  Heming  v.  Trenery,  9  Ad.  &  E.  930  ; 
Hopwood  v.  Thorn,  19  Law  J.  94,  C.  P.).  This  rule  applies  equally  to 
words  written  and  spoken,  as  the  law  protects  the  communications  of  business, 
and  the  necessary  confidence  of  man  to  man.  If  the  communications  be 
malicious,  however,  as  well  as  false,  and,  under  the  cloak  of  confidence,  he 
meant  to  defame,  they  will  afford  deft,  no  defence. 

The  law  not  only  extends  this  exemption  to  the  confidential  communica- 
tions of  friendship,  but  to  all  such  charges  as  necessarily  exclude  the  suspi- 
cion of  malice  (Weatherstone  v.  Hawkins,  1  T.  R.  110;  Dunman  v.  Biggs, 
1  Camp.  269  ;  Rex  v.  Hart,  2  Burn,  E.  L.  779;  et  infra). 

Words  spoken  by  way  of  advice  to  persons  asking  it,  or  having  a  right  to 
expect  it,  are  privileged  (Towgood  v.  Spyring,  1C.  M.  &  R.  181  ;  Warren 
v.  Warren,  ib.  250  ;  Fountain  v.  Boodle,  3  Q.  B.  5).     Therefore,  in  an  ac- 
tion for  saying  of  a  tradesman,  he  cannot  stand  it  long — he  will  be  a  bank- 
rupt soon,  the  jury  were  directed  to  find  the  deft,  not  guilty,  it  appearing 
t  hat  the  words  were  not  spoken  maliciously,  but  in  confidence  and  friendship, 
and  by  way  of  warning  (Herver  v.  Dowson,  B.  N.  P.  8 ;  see  M'Dougall  v. 
Claridge,  1  Camp.  267  ;  Dunman  v.  Bigg,  ib.  269,  n.). 

So,  where  a  master  or  mistress  is  applied  to  for  the  character  of  a  ser- 
vant who  has  lived  with  him  or  her,  and  giving  it  uses  defamatory  words, 
he  may  show  this  under  the  general  issue  (Edmonson  v.  Stephenson,  B.  N. 
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P.  8,  cited  in  Blackburn  v.  Blackburn,  4  Bing.  408  ;  Weathcrstone  v.  Haw- 
kins, 1  T.  R.  110).  But  the  words  must  be  used  honestly  and  land  fide 
(Kelly  v.  Partington  5  B.  &  Ad.  645),  and  not  maliciously,  or  with  intent 
to  injure  the  servant  (Rogers  v.  Clifton,  3  B.  &  P.  587.  Where  it  appeared 
that  the  deft.,  with  whom  the  pit.  h;id  lived  as  a  servant,  in  answer  to  inqui- 
ries respecting  her  character,  wrote  a  letter  imputing  misconduct  to  her 
whilst  in  that  service  and  after  she  left  it,  and  the  deft,  also  made  similar 
parol  statements  to  two  persons  that  had  recommended  the  pit.  to  her:  held, 
that  neither  the  letter  nor  the  parol  statements  proved  malice,  and  that  con- 
sequently the  letter  was  a  privileged  communication,  and  the  pit.  was  not 
entitled  to  recover  (Child  v.  Aflleck,  9  B.  &  C.  403).  In  answer  to  an  in- 
quiry as  to  the  character  of  a  governess,  deft,  wrote  a  letter  stating,  "  I  par- 
ted with  her  on  account  of  her  incompetency,  and  not  being  lady-like  or 
good  tempered."  P.  S.,  "  May  I  trouble  you  to  tell  her  that  this  being  the 
third  time  I  have  been  referred  to,  I  beg  to  decline  any  further  applications." 
The  pit.  gave  evidence  tending  to  negative  the  statement  in  this  letter  as  to 
her  qualifications,  and  proved  that  previously  the  writer  had  recommended 
her  as  a  governess.  The  judge  directed  the  jury,  that  the  letter  being  an 
answer  to  an  inquiry  into  the  character  of  a  servant  prima  facie,  it  was 
privileged,  but  that  the  letter  itself  and  the  facts  proved,  were  some  evidence 
for  them  that  the  writer  was  actuated  by  express  malice,  to  rebut  any  infer- 
ence *of  which  the  deft,  might  have  given  any  evidence  to  show 
[  *937  ]  that  the  statement  itself  of  the  character  was  a  true  one,  or  that 
she  believed  or  had  reason  to  believe  it  to  be  a  true  one :  held,  a 
right  direction  (Fountain  v.  Boodle,  2  Gal.  &  Dav.  455).  Whether  the 
master  made  the  communication  voluntarily  or  not  is  a  question  which  the 
jury  are  to  consider  in  forming  an  opinion  on  the  bond  fides.  "  I  do  not 
mean  to  intimate  that  if  a  servant  were  strongly  suspected  of  having  com- 
mitted a  felony  whilst  in  his  master's  service,  the  master  is  not  at  liberty  to 
warn  others  from  taking  him  into  his  service,  for  it  is  the  duty  of  every 
person  to  guard  the  public  against  admitting  such  servants  into  their  houses" 
(Roger  v.  Clifton,  3  B.  &  P.  592,  per  Lord  Alvanley.  "A  master  may, 
when  he  thinks  that  another  is  about  to  take  into  his  service  one  whom  he 
knows  ought  not  to  be  taken,  set  himself  in  motion,  and  do  some  act  to  in- 
duce that  other  to  seek  information  and  put  questions  to  him,  the  answers  to 
such  questions  being  bond  fide  with  the  intention  of  communicating  such 
facts  as  the  other  party  ought  to  know,  will,  although  they  contain  slander- 
ous matter,  come  within  the  scope  of  privileged  communication.  But  in 
such  a  case  it  will  be  a  question  for  the  jury  whether  the  deft,  has  acted 
"bond  fide,  intending  honestly  to  discharge  a  duty,  or  whether  he  has  acted 
maliciously,  intending  to  do  an  injury"  (Pattison  v.  Jones,  8  B.  &  C.  578). 

Where  the  deft,  spoke  to  the  plt.'s  mistress  words  charging  the  pit.  with 
irregularity  in  her  conduct  as  a  servant-girl,  in  consequence  of  which  the 
pit.  lost  her  place:  held,  that  under  not  guilty  the  deft,  might  disprove  the 
malice  in  the  various  methods  by  which  it  is  usually  disproved,  yet  that  he 
was  estopped  from  giving  evidence  of  the  truth  of  the  facts  as  rebutting  the 
malice,  for  want  of  a  plea  that  the  facts  were  true  (Ramsey  v.  Webb,  1  C. 
&  M.  104). 

The  use  of  words  imputing  an  indictable  offence  is  actionable  or  not, 
according  to  the  sense  in  which  they  may  fairly  be  understood  by  by-stand- 
ers  not  acquainted  with  the  matter  to  which  they  relate,  or  which  may  ren- 
der them  a  privileged  communication,  and  the  secret  intent  of  the  speaker 
in  uttering  them  in  the  presence  of  such  by-standers  is  immaterial  (Hankin- 
son  v.  Bilby,  16  M.  &  W.  442). 
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Where  a  master  volunteers  to  give  an  unfavourable  character  of  a  dis- 
carded servant,  it  is  prima  facie  malicious,  and  not  a  privileged  commu- 
nication (Pattison  v.  Jones,  8  B.  &  C.  578,  overruling  S.  t).,  3  C.  &  P. 
383). 

Pit.  inquired  of  deft,  if  he  had  accused  her  of  using  false  weights  in  her 
trade.  Deft.,  in  presence  of  a  third  person,  answered,  "  To  be  sure  T  did  ; 
you  have  done  it  for  years."  Held,  that  the  latter  words  were  actionable, 
and  not  privileged  by  reason  of  the  plt.'s  inquiry,  the  evidence  showing  that 
such  inquiry  was  caused  by  a  former  statement  of  the  deft,  himself  (Griffiths 
v.  Lewis,  7  Q.  B.  61). 

Where  a  deft,  volunteered  a  statement  to  a  third  party,  injurious  to  the 
credit  of  the  pit.  in  his  trade  and  untrue:  held,  per  Tindal,  C.  J.  and  Erie, 
J.,  that  it  was  a  question  for  the  jury  whether  the  communication  was  mali- 
cious. Per  Coltman  and  Cresswell/JJ.,  contra  (Bennett  v.  Deacon,  15  Law 
J.  289,  C.  P.). 

So,  if  the  words  were  innocently  read,  as  a  story  out  of  a  history  (Cro. 
Jac.  91),  or  were  spoken  through  concern  (Crawford  v.  Middleton,  1  Lev. 
82),  or  in  a  sense  not  defamatory  (Lord  Cromwell's  case,  4  Rep.  12  b,  cited 
Rep.  69),  the  same  may  be  given  in  evidence  under  the  general  issue.  But 
it  is  no  defence  to  show  that  the  words  were  spoken  carelessly,  wantonly,  or 
in  jest  (Hawk.  P.  C.  b.  1,  c.  28,  s.  14,  8th  ed.). 

*Deft.  may  also  show  that  the  libel  was  the  subject  of  amicable 
or  Christian  reproof,  or  that  it  was  mere  matter  of  caution  to  a  [  *938  ] 
friend  (4  B.  &  C.  247 ;  Holt,  Rep.  306),  or  that  deft,  spoke  the 
words  not  maliciously,  but  out  of  concern  for  the  pit.  (1  Lev.  182). 

On  not  guilty  in  an  action  of  libel,  the  deft,  is  entitled  to  have  the  whole 
publication  read  from  which  the  libellous  passages  are  extracted  (Cooke  v. 
Hughes,  R.  &  M.  112 ;  Mullett  v.  Hutton,  4  Esp.  249). 

Publication  of  Parliamentary  Papers.]  The  publication  of  defamatory 
libel  on  a  private  person  could  not  be  justified  by  merely  showing  that  it  was 
part  of  the  printed  proceedings  of  the  House  of  Commons,  published  by  order 
of  the  house  (Stockdale  v.  Hansard,  9  Ad.  &  E.  1).  But  now  by  3  &  4 
Viet.  c.  39,  all  proceedings  taken  against  persons  acting  under  the  authority 
of  either  house  for  the  publication  of  reports,  papers,  votes,  or  proceedings 
of  either  house  shall  be  stayed  upon  the  certificate  of  the  lord  chancellor, 
speaker,  clerk  of  the  parliament,  or  clerk  of  the  House  of  Commons.  By 
sect.  2,  in  case  of  any  civil  proceeding  for  publishing  a  copy  of  such  report, 
paper,  &c.,  the  deft,  may,  at  any  stage  of  the  proceedings,  lay  before  the 
court  the  report,  paper,  &c.,  and  the  copy,  and  upon  verifying  the  report, 
&c.,  and  the  correctness  of  the  copy  by  affidavit,  the  proceedings  shall  be 
stayed.  By  sect.  3,  any  proceeding  commenced  for  printing  an  extract  or 
abstract  of  any  such  report,  &c.,  the  deft,  may,  under  the  general  issue, 
give  in  evidence  the  report,  &c.,  and  show  that  the  extract  or  abstract  was 
published  bonafide  or  without  malice,  and  if  such  be  the  opinion  of  the  jury, 
a  verdict  of  not  guilty  shall  be  entered. 

A  libel  is  not  divisible  where  many  statements  tend  to  one  conclusion  and 
imputation.  A  single  sentence  or  portion  of  a  sentence  cannot  therefore  be 
selected  and  dealt  with  separately  by  plea  or  demurrer  (Eaton  v.  Johns,  1 
Dowl.  N.  S.  608). 

Where  the  writer  is  acting  on  any  duty,  legal  or  moral,  to  the  person  to 
to  whom  he  writes,  or  where  he  has,  by  his  situation,  to  protect  the  interests 
of  that  person,  that  which  he  writes  under  such  circumstances  is  a  privileged 
communication,  and  no  action  will  lie  for  what  is  thus  written,  unless  the 
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writer  be  actuated  by  malice  (Cockayne  v.  Hodgkisson,  5  C.  &  P.  543). 
Therefore,  where  A.,  being  tenant  to  B.,  was  desired  by  B.  to  inform  him 
if  he  saw  or  lieard  anything  respecting  the  game,  A.  wrote  a  letter  to  B., 
informing  B.  that  his  gamekeeper  sold  game:  held,  that  if  A.  had  been  so 
informed  and  believed  the  fact  so  to  be,  this  was  a  privileged  communica- 
tion, and  that  the  gamekeeper  could  not  maintain  an  action  for  libel  (Ib.) ; 
and  the  deft,  may  give  in  evidence  representations  made  to  him  as  to  the 
conduct  of  the  gamekeeper,  but  cannot  go  into  evidence  of  acts  done  by  the 
gamekeeper  (Ib.). 

If  B.,  a  tradesman,  be  dismissed  from  serving  A.,  one  of  his  customers, 
A.  stating  as  the  reason  for  it  that  B.  charged  for  goods  never  delivered, 
and  B.  alter  this  writes  a  letter  to  A.  vindicating  himself,  and  imputing  the 
dishonesty  to  a  servant  of  A.:  held  privileged,  ifbonafale  and  without  mal- 
ice (Coward  v.  Wellington,  7  C.  &  P.  531). 

A  man  has  a  right  to  communicate  to  any  other  any  information  he  is 

possessed  "of  in  a  matter  in  which  they  have  a  mutual  interest;  and  it  is  a 

perfectly  legal  and  justifiable  object  for  one  to  induce  another  to  become  a 

party  to  a  suit,  as  to  a  subject-matter  in  which  both  have  an  interest;  and 

it  is  not  because  strong  or  angry  language  is  used  in  such  a  communication 

that  it  will  be  a  libel ;  but  the  jury  must  go  further,  and  see  not 

[  *939  ]  merely  whether  expressions  are  angry,  *but  whether  they   arc 

malicious  (Shipley  v.  Todhunter,  7  C.  &  P.  680). 

If  A.  is  going  to  have  dealings  with  B.,  and  he  make  inquiries  of  C.,  who 
gives  A.  information  respecting  B.,  this  is  privileged,  as  any  one  is  quite  at 
liberty  to  state  his  opinions  bonafide  of  the  respectability  of  the  party  thus 
inquired  about  (Storey  v.  Challands,  8  C.  &  P.  234).  A  letter  from  a  son- 
in-law  to  his  mother-in-law,  volunteering  advice  respecting  her  proposed 
marriage,  and  containing  imputations  upon  a  person  whom  she  was  about  to 
marry,  is  privileged,  unless  malice  be  shown  (Todd  v.  Hawkins,  8  C.  &  P. 
888).  Communications  of  this  sort  should  be  viewed  liberally  by  juries  ; 
and  unless  they  see  clearly  that  there  was  a  malicious  intention  of  defaming 
the  pit.,  they  ought  to  find  for  the  deft.  (Ib.,  per  Alderson). 

As  to  what  deft,  may  show  in  mitigation  of  damages  under  this  plea,  see 
post,  p.  666. 

Qucere,  whether  deft.,  by  demurring  to  a  declaration  for  libel,  stated  to 
have  been  published  with  intent  to  cause  certain  matters  to  be  believed,  ad- 
mits particular  words  in  the  libel  to  have  been  published  with  that  intent 
(Digby  v.  Thompson,  4  B.  &  Ad.  820;  see  Wheeler  v.  Haynes,  9  Ad.  & 
E.  286). 

Special  Damage.]  Where  the  words  are  actionable  only  by  reason  of 
special  damage  alleged  in  the  declaration,  such  special  damage,  if  it  be  in- 
tended to  be  denied,  should  be  traversed  specially  (Perring  v.  Harris,  2  Moo. 
&  R.  5) ;  but  such  a  plea  would  be  bad  if  the  words  were  actionable  per  se 
(Smith  v.  Thomas,  2  Bing.  N.  C.  372). 

To  an  action  by  husband  and  wife  for  slander  of  the  wife,  a  plea  that  the 
female  pit.  was  not  the  wife  of  the  other  pit.  is  a  good  plea  in  bar  (Chantler 
v.  Lindsey,  16  M.  &  W.  82). 

In  actions  on  the  case  for  words  not  actionable  by  themselves,  but  action- 
able in  consequence  of  the  special  damage  alleged,  not  guilty  puts  in  issue 
the  special  damage  stated  in  the  declaration  (Wilby  v.  Elston,  13  Jur.  706  ; 
18  Law  J.  320,  C.  P.). 

Proof  of  Innuendo.]     In  an  action  for  a  libel,  the  deft,  at  first  pleaded  no 
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guilty,  but  afterwards  pleaded,  to  the  further  maintenance  of  the  action,  that 
the  pit  had  recovered  damages  against  another  person  for  the  same  griev- 
ances. New  assignment,  that  the  present  action  was  brought  for  other  and 
different  grievances.  Plea  to  new  assignment,  not  guilty:  held,  that  this 
did  not  admit  the  innuendoes;  and  that,  by  pleading  not  guilty  to  the  new 
assignment,  the  deft  had  raised  precisely  the  same  issue  as  if  the  libel  had 
been  set  out  in  the  declaration,  and  the  deft,  had  pleaded  not  guilty  to  it 
(Brunswick  (Duke  of)  v.  Pepper,  2  C.  &  K.  683,  Erie). 

Other  Evidence.]  fn  an  action  of  slander,  if  the  words  used  have  been 
spoken  in  a  sense  different  from  their  ordinary  meaning,  facts  should  be  given 
in  evidence  to  show  that  they  may  have  been  used  in  a  particular  sense.  After 
that  has  been  done  a  bystander  may  be  asked,  What  did  you  understand  by 
the  expression  used]  But  without  such  a  foundation  being  laid  the  question 
is  not  allowable  (Daines  v.  Hartley,  3  Exch.  200;  18  Law  J.  81,  Exch.). 

In  an  action  for  libel,  in  order  to  prove  that  the  deft,  had  published  the 
libel,  which  was  contained  in  a  printed  pamphlet,  a  witness  was  called,  who 
stated  in  substance  that  the  deft,  gave  her  a  copy  of  the  pamphlet;  that  she 
lent  it  several  times  to  persons,  expecting  that  they  would  return  it  to  her ; 
that  the  persons  to  whom  she  had  lent  it  had  returned  her  the  same,  or  a 
copy,  but  that  she  could  not  swear  it  was  the  very  same,  though  she  had  no 
reason  to  doubt  it :  held,  that  there  was  evidence  for  the  jury  that  the  pam- 
phlet returned  to  the  witness  was  the  same  given  to  her  by  the  deft.  (Fryer  v. 
Gathercole,  13  Jur.  542 ;  18  Law  J.  389,  Exch.). 

Plea  of  Apology  and  Payment  into  Court  under  6  <f-  7  Viet.  c.  96,  s.  2.]  In 
an  action  for  a  libel  contained  in  any  public  newspaper,  or  other  periodical 
publication,  it  shall  be  competent  to  the  deft,  to  plead  that  such  libel  was  in- 
serted in  such  newspaper,  or  other  periodical  publication,  without  actual 
malice  and  without  gross  negligence,  and  that,  before  the  commencement  of 
the  action,  or  at  the  earliest  opportunity  afterwards,  he  inserted  in  such 
newspaper,  or  other  periodical  publication,  a  full  apology  for  the  said  libel ; 
or,  if  the  newspaper  or  periodical  publication  in  which  the  said  libel  ap- 
peared should  be  ordinarily  published  at  intervals  exceeding  one  week,  had 
offered  to  publish  the  said  apology  in  any  newspaper  or  periodical  publica- 
tion to  be  selected  by  the  pit.  in  such  action,  and  that  every  such  deft,  shall, 
upon  filing  such  plea,  be  at  liberty  to  pay  into  court  a  sum  of  money  by  way 
of  amends  for  the  injury  sustained  by  the  publication  of  such  libel,  and  such 
payment  into  court  shall  be  of  the  same  effect,  and  be  available  in  the  same 
manner  and  to  the  same  extent,  and  be  subject  to  the  same  rules  and  regu- 
lations as  to  payment  of  costs  and  the  form  of  pleading,  except  so  far  as  re- 
gards the  pleading  of  the  additional  facts  hereinbefore  required  to  be  pleaded 
by  such  deft.,  as  if  actions  for  libel  had  not  been  excepted  from  the  personal 
actions,  in  which  it  is  lawful  to  pay  money  into  court  under  3  &  4  Will.  IV. 
c.  42,  and  that  to  such  plea  to  such  action  it  shall  be  competent  to  the  pit.  to 
reply  generally  denying  the  whole  of  such  plea."  Sect.  6  provides,  "  That 
nothing  in  this  act  contained  shall  take  away  or  prejudice  any  defence  un- 
der the  plea  of  not  guilty,  which  it  is  now  competent  to  the  deft,  to  make 
under  such  plea  to  any  action,  or  indictment  or  information  for  defamatory 
words  or  libel."  (See  a  form  of  a  plea  under  this  statute  in  Ch.Pl.  by  Pear- 
son, 660). 

*  Statute  of  Limitations.]     Actions  upon  the  case  for  slander  or 
words  must  be  brought  within  two  years  after  the  words  spoken  (21     [  *940  ] 
Jac.  I.  c,  16,  s,  3). 
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Inducement.]  Where  the  inducement  in  the  declaration  stated  the  plt.'g 
innocence  of  the  imputation,  tho  deft,  could  not,  even  before  the  R.  G.  H.  T. 
4  Will.  IV.,  under  the  general  issue,  assert  the  plt.'s  guilt,  although  iho  de- 
claration contained  such  introduction,  and  the  same  rule  now  continues  even 
in  stronger  force  (1  Ch.  PI.  415).  And  if  there  be  a  prefatory  statement  of 
general  good  character,  the  deft,  cannot  traverse  it  by  his  plea  (Wolverley 
v.  Strachey,  Sty.  118  ;  Jones  v.  Stevens,  11  Pri.235).  Since  the  R.  G.  H. 
T.  4  Will.  IV.,  unless  the  inducement  or  prefatory  matter  be  particularly 
traversed  or  denied,  it  will,  in  effect,  be  admitted,  and  need  not  be  proved  by 
the  pit.  upon  a  plea  of  not  guilly  (Duke  v.  Gostling,  3  Dowl.618;  Chalmers 
v.  Shackle,  6  C.  &  P.  475 ;  Gwynne  v.  Sharpe,  1  C.  &  M.  532 ;  see  Frad- 
ley  v.  Fradley,  8  C.  &  P.  572,  per  Lord  Abinger,  C.  B. ;  Heming  v.  Power, 
10  M.  &  W.  564). 

The  defamatory  sense  attributed  to  the  words  in  the  inducement  may  be 
traversed  (see  a  form  in  M'Gregory  v.  Gregory,  11  M.  &  W.  287) ;  and  if 
they  do  not  constitute  the  whole  libel  complained  of,  the  plea  should  be  ac- 
cordingly limited  (Ib.). 

Where  libellous  mutter  is  capable  of  division  into  two  parts,  each  of  which 
is  actionable,  the  deft,  may  plead  separately  to  each,  arid,  if  the  remainder 
of  the  libel  be  not  actionable,  the  deft,  will  succeed  on  not  guilty  (Clarkson 
v.  Lawson,  5  Bing.  589;  Clarke  v.  Taylor,  2  Bing.  N.  C.  664 ;  see  Ingram 
v.  Lawson,  5  Bing.  N.  C.  66).  But  libellous  matter  is  not  divisible  where 
several  statements  tend  to  one  conclusion  and  imputation;  and  in  such  case 
a  single  sentence,  or  portion  of  a  sentence,  cannot  be  selected  and  separately 
pleaded  or  demurred  to  (Eaton  v.  Jones,  1  Dowl.  N.  S.  602,  per  Lord  Ab- 
inger, C.  B. ;  see  Gregory  v.  Brunswick  (Duke  of),  1  D.  &  L.  518  ;  Smith 
v.  Parker,  2  D.  &  L.  394). 

Form  of  Plea  of  Justification.']  The  truth  of  a  libel  must  be  specially 
pleaded  (1  Saund.  139;  see  Rumsey  v.  Webb,  1  C.  &  M.  104).  But  it 
should  not  be  pleaded  unless  there  is  good  ground  for  believing  that  it  will 
be  proved,  for  the  pleading  it  unsuccessfully  would  enhance  the  damages 
(Wilson  v.  Robinson,  14  Law  J.,  196,  Q.  B.). 

The  law  does  not  allow  of  pleas  of  justification,  containing  general  charges 
of  fraud  or  felony  committed  by  the  pit.,  because  they  do  not  apprize  the  pit. 
of  the  defence  which  is  intended  to  be  set  up,  and  such  pleas  ought  to  be  de- 
murred to  (Jones  v.  Stevens,  11  Pri.  235).  As  where,  in  an  action  for  a 
libel,  for  printing  of  the  pit.  that  he  was  a  swindler,  the  deft,  pleaded  that  the 
pit.  had  been  illegally,  fraudulently,  and  dishonestly  concerned  and  connected 
with,  and  was  one  of  a  gang  of  swindlers  and  common  informers,  and  had  also 
been  guilty  of  deceiving  and  defrauding  divers  persons  with  whom  he  had  deal- 
ings and  transactions,  wherefore  he  printed,  &c.,  and  to  this  there  was  a  special 
demurrer :  the  Court  of  King's  Bench  was  of  opinion  that  the  plea  was  bad,  as, 
being  too  general,  the  deft,  ought  to  have  alleged  some  particular  crime,  with 
the  time,  place,  and  the  person  with  whom  the  pit.  was  supposed  to  be  con- 
nected, and  that,  when  the  deft,  took  upon  himself  to  justify  generally  the 
specific  charge  of  swindling5  he  must  be  prepared  with  the  facts  which  con- 
constitute  the  charge,  in  order  to  maintain  his  plea.*  And  he  ought  to  state 
those  facts  specifically,  to  give  the  pit.  an  opportunity  of  denying 
[  *941  ]  them,  for  the  pit.  cannot  come  to  trial  prepared  to  *justify  his 
whole  life.  The  deft,  could  not  prove  the  justification  as  he  has 
pleaded  it  by  general  evidence ;  but  he  has  no  justification,  unless  he  can 
prove  the  special  instances,  and,  knowing  them,  he  ought  to  put  them  on  the 
record,  that  the  pit.  may  be  prepared  to  answer  them ;  and  they  reversed 
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the  judgment  of  the  Common  Pleas,  which  had  held  the  plea  good  (J'Anson 
v.  Stuart,  1  T.  R.  748).  So,  a  justification,  repeating  general  charges  against 
an  attorney  of  gross  fraud,  &c.,  was  held  bad  on  demurrer  (Holmes  v. 
Catesby,  1  Taunt.  543 ;  recognised  in  Higginbotham  v.  Leach,  10  M.  &  W. 
361 ;  see  Newman  v.  Bailey,  2  Chit.  Rep.  665;  Duncan  v.  Thwaites,  3  B. 
&  C.  566);  and  Mr.  Baron  Wood  strongly  reprobated  general  pleas  of  justi- 
fication, aspersing  the  plt.'s  general  character  without  disclosing  instances 
of  misconduct,  and  said  it  was  the  duty  of  the  pit.  to  demur  to  them,  and 
that  by  so  doing  the  pit.  did  not  admit  the  truth  of  the  matters  thus  indefi- 
nitely justified  (Jones  v.  Stuart,  supra).  But  where  the  charge  contained  in 
the  slander  is  in  itself  specific,  the  deft,  need  not  further  particularize  it  in 
his  plea,  as  where  the  words  were,  "  he  stole  two  sheep  of  J.  S.,"  a  plea 
that  the  pit.  stole  the  said  sheep  is  sufficient  (1  Ch.  PI.  563;  see  Edwards  v. 
Bell,  1  Bing.  403;  Clarke  v.  Taylor,  3  Bing.  N.  C.  668;  Weaver  v.  Lloyd, 
2  B.  &  C.  678 ;  4  D.  &  R.  230 ;  Basan  v.  Arnold,  8  Dowl.  P.  C.  356).  A 
plea  justifying  a  libel  in  respect  of  the  occasion  on  which  it  was  published, 
must  also  be  specific  as  to  the  names  of  third  persons,  &c.  (Rowe  v.  Roach, 
1  M.  &  S.  304);  and  in  an  action  for  slander,  charging  the  pit.,  as  pawn- 
broker, with  "duffing,"  replenishing  damaged  goods,  and  pledging  them 
with  other  pawnbrokers,  the  justification  must  state  the  specific  instances 
(Hickinbotham  v.  Leach,  2  Dowl.  N.  S.  270;  10  M.  &  W.  361);  and  in 
this  case  the  court  said  that  general  ^pleas  of  justification,  containing  vague 
aspersions,  ought  to  be  demurred  to,  and  that  a  demurrer  for  the  uncertainty 
did  not  admit  the  truth  of  such  general  scandal,  and  if  there  be  no  demurrer, 
the  deft,  is  entitled  to  a  verdict  on  the  plea,  if  proved,  whatever  disadvantages 
the  pit.  may  have  suffered  by  its  vagueness  (Edmonds  v.  Walter,  2  Stark. 
7 ;  2  Chit.  Rep.  291  ;  see  post,  p.  944). 

To  a  declaration  containing  two  counts  as  for  two  different  libels,  a  plea 
of  justification  to  the  whole  declaration,  alleging  that  the  libel  in  each  count 
was  one  and  the  same,  and  that  the  publication  thereof  was  but  one  act,  and 
the  justifying  one  libel,  was  holden  bad  (Edmonds  v.  Walter,  2  Ch.  Rep. 
429 ;  but  see  Mee  v.  Tomlinson,  4  Ad.  &  E.  262). 

A  plea,  justifying  the  publication  of  the  reasons  of  the  plt.'s  dismissal  from 
the  service  of  the  East  India  Company,  on  the  ground  that  the  deft,  was 
ordered,  as  governor  in  council,  to  dismiss  the  pit.,  for  the  reasons  alleged, 
was  held  insufficient,  because  it  did  not  show  the  mode  of  publication  was 
such  as  it  was  the  duty  of  the  deft.,  as  governor  in  council,  to  adopt  (Oliver 
v.  Bentinck  (Lord  William),  3  Taunt.  456). 

A  plea,  justifying  a  libel,  must  be  true  in  toto  (Weaver  v.  Loyd ;  Basan 
v.Arnold;  Stubbs  v.  Lainson,  1  M.  &  W.  728).  A  plea,  merely  stating 
that  the  words  are  true  in  substance  would,  it  seems,  be  bad  (Flint  v.  Pike, 
4  B.  &  C.  473 ;  6  D.  &  R.  528). 

In  general  it  is  sufficient  that  the  gist  and  substance  of  the  libellous  matter 
charged,  are  justified  and  covered  by  the  matters  of  fact  stated  in  the  plea, 
and  constituting  the  offence  charged.  Therefore,  where  the  chief  charge 
against  the  pits,  was,  that  they  compounded  and  sold  poisonous  and  deleteri- 
ous pills,  and  that  deft,  had  crushed  the  system  of  poisoning  pur- 
sued by  the  scamps  and  fascals ;  and  the  *plea  to  the  whole  de-  [  *942  ] 
claration,  chiefly  charged  that  the  pills  were  dangerous,  &c.,  not 
noticing  the  terms  of  reproach,  as  "scamps,"  &c.:  held  sufficient,  the  court 
observing  that  they  could  not  understand  those  words,  however  offensive,  as 
containing  any  charge  different  and  distinct  from  that  of  which  the  truth  had 
been  justified  in  the  first  plea,  and  that  they  were  not  aware  of  any  authority 
determining  that  the  justification  of  the  truth  of  the  substantial  imputation 
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contained  in  a  libel  is  not  sufficient,  unless  it  extends  also  to  every  epithet  or 
term  of  general  abuse,  which  may  l>e  found  in  the  statement  of  such  imputa- 
tion (Morrison  v.  Harmer,  3  Ding.  N.  C.  75!)). 

The  plea  of  justification  must  confess  the  speaking  of  the  words  alleged  ; 
otherwise  it  is  bad  :  as,  if  the  declaration  be,  "  Thou  hast  played  the  thief 
with  me,  and  hast  stolen  my  cloth  and  half  a  yard  of  velvet,"  the  justification 
was,  that  the  pit.  was  his  tailor,  and  upon  the  day  of,  &c.,  he  delivered  if) 
him  a  yard  and  a  half  of  velvet,  to  make  him  a  pair  of  hose,  which  he  mad<> 
too  little,  by  reason  whereof  he  spoke  these  words,  "  thou  hast  stolen  part 
of  the  velvet  which  1  delivered  you,"  without  this,  that  he  spoke  any  words, 
on  any  other  occasion,  or  in  any  other  manner,  this  justification  is  not  good, 
for  it  does  not  confess  any  words,  though  it  traverses  the  words  alleged 
(Johns  v.  Gittings,  Cro.  Eliz.  239).  So,  it  is  holden  to  be  no  justification  to 
an  action  of  slander,  to  say  that  such  an  one  told  the  slander  to  the  deft.; 
but,  if  the  person  repeating  the  slander,  at  the  same  time,  mention  the  name 
of  the  person  from  whom  he  heard  it,  that  may  be  pleaded  in  justification  to 
an  action  brought  against  the  former  (Northampton's  (Earl  of)  case,  12 
Rep.  130;  Davis  v.  Lewis',  7  T.  R.  17). 

It  is  actionable  to  republish  any  slander  invented  by  another,  unless  the 
republication  be  accompanied  by  a  disclosure  of  the  author's  name,  and  a 
precise  statement  of  the  author's  words,  so  as  to  enable  the  party  injured  to 
maintain  an  action  against  the  author  (Davis  v.  Lewis,  7  T.  R.  17  ;  Mait- 
land  v.  Goldney,  2  East,  426).  These  cases  were  recognised  in  Woolnoth 
v.  Meadow,  5  East,  463.  Semble  that  this  defence  is  not  applicable  to  writ- 
ten slander  (see  Lewis  v.  Walter,  4  B.  &  A.  605).  This  disclosure  and 
statement  must  be  made  at  the  time  of  republishing  the  slander;  for  it  will 
not  avail  the  deft,  to  make  it  for  the  first  time,  in  pleading  to  an  action  brought 
by  the  party  injured ;  and  according  to  Holroyd,  J.,  in  Lewis  v.  Walter  (4 
B.  &  A.  914),  the  republication  must  be  on  a  fair  and  justifiable  occasion, 
and  according  to  Bay  ley,  J.,  in  M'Pherson  v.  Daniels,  10  B.  &  C.  271 ;  tin 
deft,  must  show  also  that  he  believed  it  to  be  true.  In  that  case,  which  was 
an  action  for  words  spoken  by  the  pit.  in  his  trade,  importing  a  direct  asser- 
tion made  by  deft,  that  the  pit.  was  insolvent,  the  deft,  pleaded  that  one  T. 
W.  spoke  and  published  to  the  deft,  the  same  words,  and  that  the  deft,  at 
the  time  of  speaking  and  publishing  them,  declared  that  he  had  heard  and 
been  told  the  same  from  and  by  the  said  T.  W. :  it  was  holden,  upon  de- 
murrer, that  the  plea  was  bad ;  first,  because  it  did  not  confess  and  avoid 
the  charge  made  in  the  declaration,  the  words  in  the  declaration  importing 
an  unqualified  assertion  made  by  deft.,  and  the  words  in  the  plea  importing 
that  the  deft,  mentioned  the  fact  on  the  authority  of  T.  W.;  secondly,  because 
the  plea  did  not  give  the  pit.  any  cause  of  action  against  T.  W.,  inasmuch 
as  it  did  not  allege  that  T.  W.  spoke  the  words  falsely  and  maliciously ; 
thirdly,  because  it  is  no  answer  to  an  action  for  oral  slander,  for  a  deft, 
merely  to  show  that  he  heard  it  from  another,  and  named  the  person  at  tho 
time,  without  showing  also  that  he  believed  it  to  be  true,  and  that 
[  *943  ]  he  spoke  the  words  on  a  justifiable  *occasion  (Ward  v.  Weeks,  7 
Bing.  211 ;  and  Bennett  v.  Bennett,  6  C.  &  P.  588,  per  Alderson. 
B. ;  and  the  remarks  of  Best,  C.  J.,  in  De  Crespigny  v.  Wellesley,  5  Bing. 
401). 

And  the  reason  seems  to  be,  because  the  deft,  gives  to  the  party  injured  a 
certain  cause  of  action  against  the  original  speake^;  therefore,  it  is  not  suffi- 
cient, in  a  justification  for  slander  that  the  deft,  named  the  original  author 
of  it  at  the  time,  to  allege  that  the  original  slanderer  used  such  and  such  words, 
or  to  that  effect,  although  in  the  libel  declared  on,  the  deft,  state  that  another 
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had  spoken  the  same  slanderous  words  of  the  pit.,  or  icords  to  that  effect ;  but 
the  deft  must  give  the  very  words  used,  though  it  be  only  necessary  to  prove 
some  material  part  of  them  (Maitland  v.  Goldney,  2  East,  426).  In  that 
case  another  objection  was  taken,  upon  which  the  court  gave  no  opinion  : 
viz.,  that  in  no  case  can  a  deft,  justify  publishing,  in  writing,  the  oral  slander 
of  a  third  person,  although,  in  the  same  writing,  he  mentions  the  author  of 
the  slander.  However  this  may  be,  wherever  the  words  originally  spoken 
are  actionable  in  themselves  as  slander,  it  seems  clear  that,  where,  their 
actionable  quality  arises  from  the  circumstances  of  their  being  in  writing, 
such  a  justification  cannot  be  good,  because  it  does  not  disclose  a  cause  of 
action  against  the  third  person.  It  has  been  held  not  to  be  a  good  justifica- 
tion that  there  was  reason  to  think  the  imputation  true,  from  what  had  been 
said,  without  stating  ivhat  had  been  said,  and  by  whom  (Lane  v.  Howman, 
1  Pri.  76).  So,  where  the  declaration  was  for  saying  "you  are  a  thief,  and 
stole  201.  from  me,"  it  is  no  justification  that  the  pit.  stole  a  hen  from  the 
deft.  (Hilsden  v.  Mercer,  Cro.  Jac.  677).  But  the  deft,  may  plead  not  guilty 
as  to  part  of  the  words  alleged,  and  justify  speaking  of  the  rest,  or,  which  is 
now  the  usual  course,  the  deft,  may  plead  not  guilty  to  the  whole  declara- 
tion, and  plead  a  plea  of  justification  to  part  of  the  words  alleged,  either  in 
the  declaration,  or  in  any  count  of  it  (1  Saund.  244,  n.). 

A  libel  upon  a  schoolmaster  stated  that  no  boys  had  received  instruction 
in  his  school  for  the  last  seven  years,  and  that  the  decay  of  the  school 
seemed  mainly  attributable  to  the  violent  conduct  of  the  master.  Held,  on 
special  demurrer,  that  a  plea  of  justification  as  to  part  of  the  libel,  showing 
that  no  boys  had  in  fact,  received  instructions  in  the  school  for  the  last  seven 
years,  and  that  the  pit.  had  been  guilty  of  violent  conduct  towards  some  of  his 
scholars,  but  without  showing  that  the  decay  of  the  school  was  attributable 
to  such  violent  conduct,  was  bad  (Smith  v.  Parker,  13  M.  &  W.  459). 

A  libellous  paragraph  published  of  the  pit.  in  a  newspaper  stated  (in  sub- 
stance, that  he  was  a  confederate  of  black-legs  ;  that  he  had  sought  admis- 
sion into  a  yacht  club;  that  he  gave  an  entertainment  in  the  expectation  of 
being  elected,  but  was  black-balled,  and  the  next  morning  bolted,  and  some 
of  the  tradesmen  of  the  town  had  to  lament  the  fashionable  character  of  his 
entertainment.  A  plea  of  justification,  after  alleging  facts  to  show  that  tho 
pit.  was  the  confederate  of  persons  who  had  been  guilty  of  cheating  at  cards, 
iujcl  the  facts  of  his  giving  an  entertainment,  and  of  his  being  black-balled, 
as  mentioned  in  the  libel,  &c.,  stated  that  on  the  following  morning  "  ho 
quitted  the  town  and  neighbourhood,  leaving  divers  of  the  tradesmen,  to 
whom  he  owed  money  unpaid"  (naming  them).  Held  bad,  inasmuch  as 
such  quitting  might  be  innocent,  and  without  any  intention  to  defraud  (O'Brien 
v.  Briant,  16  M.  &  W.  168  ;  4  D.  &  L.  341)." 

Where  a  libel  does  not  amount  to  a  charge  of  conspiracy,  though,  in  the 
introductory  part  of  the  declaration,  the  pit.  alleged  that  the  object  of  the 
defr.  was  to  injure  him,  &c.,  by  causing  it  "  to  be  suspected  *and 
believed  that  he,  the  said  pit.  was  guilty  of  conspiracy,  calumny,    [  *944  ] 
and  fabrication  of  false  charges :"  held  that  it  was  not  necessary 
that  the  deft,  should  have  justified  such  a  charge  (O'Connell  v.  Mansfield,  in 
error,  9  Law  R.  (Ir.)  179). 

If  the  plea  profess  to  justify  the  whole  libel,  but  in  effect  justify  a  part 
only,  it  will  be  bad;  as  where  the  charge  was  taking  cloth  and  velvet,  and  the 
plea  justified  the  taking  the  velvet  only,  it  was  held  ill  (Johns  v.  Gittings, 
supra].  So,  where  the  libel  charged  that  the  deft,  had  been  suspended  three 
times,  twice  by  Sir  J.  Nicholl,  and  once  by  Lord  Stowell,  and  the  plea  pro- 
fessing to  answer  the  whole,  justified  one  only,  and  omitted  the  other  two, 
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hHd  bad  (Clnrkson  v.  Lawson,  G  Bing.  266;  recognised  in  M'Greoror  v. 

ory,  11  M.  &  W.  287). 

The  stat.  6  &  7  Viet.  c.  96  (the  Libel  Act)  does  not  apply  to  seditious 
libels.  A  justification,  therefore,  urulrr  that  Act  cannot  be  pleaded  to  such 
indictment  (Reg.  v.  Dully,  9  Law  R.  (Ir.)  329). 

When  and  how  Objections  to  be  made.']  A  pit.  cannot,  upon  the  trial  of 
an  action  for  a  libel,  object  that  a  plea  of  justification  is  insufficient;  because, 
however  insufficient  it  may  be,  the  deft,  is  entitled  to  a  verdict  on  I  hat  plea, 
if  it  be  proved  ;  as  the  pit.  should  have  demurred  (Edmonds  v.  Walter,  3 
Stark.  7;  2  Chit.  291  ;  and  see  Clement  v.  Lewis,  10  Pri.  181).  A  de- 
murrer to  a  declaration  in  slander  does  not  admit  the  particular  words 
spoken,  to  have  been  spoken  with  the  intent  attributed  to  them  by  the 
innuendo  (Wheeler  v.  Haynes,  9  Ad.  &  E.  286 ;  see  ante,  p.  941,  ib.).  On 
special  demurrer  to  a  plea,  if  the  deft,  objects  that  the  declaration  is  bad, 
and  any  part  of  it  is  good  upon  general  demurrer,  the  pit.  is  entitled  to  judg- 
ment (Boydell  v.  Jones,  4  M.  &  W.  446),,  It  is  an  erroneous  notion,  that 
by  demurring  to  a  plea  of  justification,  the  pit.  necessarily  admits  the  truth 
of  the  libellous  matter,  for  that  which  is  well  pleaded  is  alone  admitted  by 
such  demurrer  (Jones  v.  Stevens,  11  Pii.  235). 

The  plea  should  of  course  be  pleaded  only  to  so  much  as  the  deft,  can 
justify  (Clarkson  v.  Lawson,  6  Bing.  266).  It  seems  where  the  allegations 
in  a  libel  are  divisible,  one  part  may  be  justified  separately  from  the  rest 
(Mountnay  v.  Walton,  infra).  But,  where  the  charge  was,  that  deft,  pub- 
lished a  libel,  with  intent  to  cause  it  to  be  believed  that  the  pit.  had  been 
guilty  of  feloniously  stealing  a  horse,  and  the  justification  only  staled  that 
the  pit.  was  on  certain  grounds  suspected  of  stealing  it:  held,  on  demurrer, 
to  be  insufficient  (Mountnay  v.  Walton,  2  B.  &  Ad.  673).  Where  the  libel 
stated  that  pit.,  a  tradesman  in  L.,  became  surety  for  the?  petitioner  in  the  B. 
election  petition,  and  stated  himself,  on  oath,  to  be  sufficiently  qualified  in 
point  of  property,  when  he  was  not  in  fact  qualified,  nor  able  to  pay  his 
debts;  and  asked  why  the  pit.,  being  unconnected  with  the  borough,  should 
take  so  much  trouble,  and  , incur  such  an  exposure  of  his  embarrassments; 
and  then  proceeded,  "  there  can  be  but  one  answer  to  these  very  natural 
and  reasonable  queries,  he  is  hired  for  the  occasion"  Justification,  stating 
that  the  above-mentioned  allegations  in  the  libel  (except  the  hiring,  which 
was  not  specially  noticed),  were  true,  and  that  the  publication  was  a  correct 
report  of  the  proceedings  in  a  legal  court  "together  with  a  fair  and  bona 
fide  commentary  thereon."  De  injurid,  and  issue:  held,  that  the  conclud- 
ing observation  in  the  libel  not  being  a  mere  inference  from  the  previous 
statement,  but  introducing  a  substantive  fact,  required  a  distinct  justification, 
and  therefore  it  was  properly  left  to  the  jury  to  say,  not  only  whether  the 

evidence  made  out  the  facts  first  alleged,  but  also,  whether  the 
'[*945]  imputation  that  the  pit.  had  been   hired,   was  a    fair  *comment 

(Cooper  v.  Lawson,  8  Ad.  &  E.  746 ;  see  Pater  v.  Baker,  3  C.  B. 
831). 

A.,  (the  pit.),  obtained  a  rule  nisi  for  a  criminal  information  against  B., 
(the  deft.),  for  sending  him  a  challenge,  and  A.'s  affidavits  contained  matter 
of  high  censure  against  B.  The  affidavit  of  B.,  in  showing  cause  against 
the  rule,  was  recriminatory,  and  would,  under  olher  circumstances,  have 
been  libellous.  In  an  action  by  A.  against  B.,  for  the  libel  contained  in  B.'s 
affidavit,  it  was  held,  that  B.  was  justified  in  setting  forth  any  such  matters 
respecting  A.'s  past  conduct  as  he  might  think  would  disincline  the  court  to 
entertain  the  application  for  A.'s  rule  (Doyle  v.  O'Doherty,  1  C.  &  M.  418). 
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In  an  action  for  libel,  the  first  count  charged  the  deft,  with  saying  of  the 
pit.,  "  He  killed  my  child;  il  was  the  saline  draught  that  did  it,"  with  an 
innuendo,  that  the  pit.  had  been  feloniously  guilty  of  killing  the  child,  not 
alleging  that  the  pit.  was  an  apothecary,  and  that  at  the  time  he  attended 
the  child  in  its  sickness.  The  plea  justified  that  the  pit.  did,  injudiciously, 
indiscreetly,  and  improperly  administer  the  medicine  aforesaid,  and  that  the 
death  of  the  child  was  accelerated  thereby.  Plea  was  held  bad ;  for  as  the 
declaration  did  not  lay  the  special  damage,  that  the  deft,  was  an  apothecary, 
the  gist  of  the  charge  was  the  manslaughter,  and  the  plea  only  answered  a, 
charge  of  mala  praxis  (Edsall  v.  Russell,  6  Jur.  998).  In  the  third,  it  was 
alleged,  that  the  pit.  was  an  apothecary  at  the  time,  &c.:  and  charged  the 
deft,  with  having  said,  "  He,  (the  pit.),  has  given  my  child  too  much  mer- 
cury, and  poisoned  it."  The  plea  denied  that  the  pit.  did  give  the  child  too 
much  mercury.  This  plea  was  held  bad,  for  the  deft,  did  not  confess  and 
avoid,  but  extracted  a  particular  and  insufficient  part  of  the  charge,  and  jus- 
tified that  part  only  (Ib.). 

An  application  to  the  Court  of  Queen's  Bench,  for  a  criminal  information 
against  a  party  for  the  publication  of  a  libel,  which  application  has  been 
refused,  is  no  bar  to  an  action  on  the  case  in  the  other  courts  for  the  same 
ground  of  complaint  (Wakley  v.  Cooke,  16  Law  J.  225,  Ex.:  9  Law  T. 
513). 

Who  to  begin.']  Where  the  deft,  pleaded  a  justification  only,  without  the 
general  issue,  he  was  formerly  entitled  to  begin  (Cooper  v.  Wakley,  Moo. 
&  M.  248).  But  a  resolution  has  recently  been  come  to  by  all  the  judges, 
that  in  case  of  slander,  libel,  and  other  actions  where  the  pit.  seeks  to  reco- 
ver actual  damages  of  an  unascertained  amount,  he  is  entitled  to  begin, 
although  the  affirmative  of  the  issue  may,  in  point  of  form,  be  with  the  deft. 
(Carter  v.  Jones,  1  Moo.  &  R.  281 ;  sec  also  Vol.  I.  p.  1096). 

Replication,  $*c.~]  The  general  replication,  de  wjurid,  will  suffice  ;  for, 
according  to  8  Rep.  67  a;  Jones  v.  Kitchen,  1  B.  &  P.  76  ;  Rep.  C.  P.  76, 
the  general  replication,  do  injurid  sua  proprid  absque  tali  causa,  is  proper, 
when  the  deft.'s  plea  does  consist  merely  upon  matter  of  excuse,  and  of  no 
matter  of  interest  whatsoever  (1  Saund.  244,  n.  7  ;  ante,  p.  819).  If  the 
declaration  do  not  state  the  particular  persons  to  whom  the  libel  was  pub- 
lished, and  the  deft,  has  pleaded  that  he  published  it  lawfully,  as,  to  thr 
members  of  a  committee  of  the  House  of  Commons,  and  the  pit.  proceed 
for  a  publication  to  other  persons,  not  members  of  the  committee,  he  should 
reply,  or  rather  new  assign,  such  illegal  publication  (1  Saund.  133;  2  Camp. 
175).  In  a  replication  to  a  plea  in  an  action  of  libel,  where  the  deft,  pleads 
the  defence  given  by  the  6  &  7  Viet.  c.  96,  s.  2,  the  pit.  may  traverse  sucl>, 
allegations  in  the  plea  as  he  thinks  proper,  although  by  that  section  it.  iis, 
enacted,  "  that  to  such  plea  to  such  *action  it  shall  be  competent 
to  the  pit.  to  reply  generally,  denying  the  whole  of  such  plea 
(Chadw'ick  v.  Herapath,  4  D.  &  L.  653,  C.  P.;  3  C.  B.  885). 


Precedents  (see  3  Ch.  PI.  250,  ct  scq.). 

See  other  precedents  of  pleas  of  justification,  that  pit.  was  guilty  of  theft,  3  Ch.  PL 
250;  that  pit.  was  guilty  of  perjury,  ib.  251;  that  deft,  instituted  proceedings  by  way  o't 

brought 


complaint,  ib.  254  ;  that  letter  was  sent  to  commanding  officer,  that  pit.  might  be'l 
lo  a  court-martial,  ib.  255 ;  replication  de  injutia,  ib.  466;  that  pit.  was  a  swindler  as, 
Vol.  II.,  Part  2.— 16 
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charged  in  a  libel,  Clarke  v.  Taylor,  2  Hinpr.  N.  C.  654;  that  lie  was  vendor  of  qi 
medicines,  Morrison  v.  Ihirmrr,  ',',  Uinjr.  IS.  C'.  7:~>!)  ;  that  |-lt.,  a  proctor,   hud    1«: 
jM'iuiid,  Clarkson  v.  Lawson,  G  Bin^.  .Ob 7  ;  of  a   libel  on  an  attorney,  Ji-iu-s  v.  Sh'pl.i  us, 
J 1  1'ri.  235;  on  a  medical  man,  Kdrsall  v.  Kus.-ell,  -1  Man.  \  (•.  ](>!>();  tliat  pit  did  ki-q> 
out  of  the  way  to  evade  process,  Lay  v.  Lawson,  4  Ad.  cV,  II.  "/!,';")  ;  that  pit.  broke   into 
deft.'s  cellar  and  got  drunk,  Towgnod  v.  Sp\rin<r,  J6  M.  &  VV.  ]fe4;  PCC  a  form  of  liU-1 
on  a  J.  P.,  Ad.iins  v.  Mt'irdru-,  '.\  Y.  &  J.  iil3;  of  a  plea  justifying  a  libel  for  polygamy, 
\Vilmott  v.  Ilarman,  8  C.  &,  P.  GJG. 


Evidence  for  Plaintiff. 

The  evidence  for  pit.  under  the  general  issue  will  consist  in  proving  all 
the  facts  put  in  issue  by  such  plea,  as  to  which  (see  ante,  p.  930).  In  some 
cases,  the  libel  or  words  themselves  will  prove  all  that  is  positively  stated 
therein  (11  Pri.  235  ;  pod,  pp.  954,  955). 

Proof  of  Inducement^  When  specially  denied  upon  the  pleadings,  all 
introductory  averments  essential  to  the  plt.'s  case  must  be  proved,  but  the 
finding  upon  them  will  be  immaterial  if  they  are  not  essential  to  the  charac- 
ter of  the  libel.  The  inducement  and  other  averments  of  facts,  which  are 
materially  connected  with,  and  constituting,  in  effect,  a  part  of  the  words  or 
libel,  must  be  proved  as  stated.  A  variance  between  the  allegation  and  the 
proof  will  not  defeat  a  party,  unless  it  be  in  respect  of  matter  which,  if 
pleaded,  would  be  material;  and  it  is  not  material,  unless  the  matter,  with 
respect  to  which  the  variance  is  alleged  to  exist  with  reference  to  the  libel 
itself  is  essential  to  support  the  action  (May  v.  Brown,  3  B.  &  C.  122 ;  4 
D.  &  R.  670 ;  Teesdale  v.  Clement,  1  Chit.  Rep.  603) ;  and  see  ante,  p. 
Oil,  915,  927,  as  to  what  a  variance,  and  how  far  it  is  necessary  to  prove 
the  whole  inducement,  as  laid. 

Information  for  libel  alleged  that  a  person  unknown  had  committed  a 
murder  on  G.,  and  that  H.  had  been  charged  with  it;  the  information  then 
set  out  the  alleged  libel,  and  charged  that  it  imputed  the  murder  to  C.,  the 
libel,  as  set  out,  spoke  of  the  murder  of  G.  and  stated  that  FI.  had  been 
accused  of  it :  held,  that  the  inducement  was  proved  by  evidence,  that  a 
person  had  been  murdered,  that  H.  was  charged  with  the  murder,  and  that, 
un  an  inquest  held  upon  the  body,  witnesses  called  the  dead  person  by  the 
name  of  G.,  and  hold,  that  this  last  fact  might  properly  be  proved  by  the 
coroner  who  held  the  inquest,  and  that  he  might,  for  this  purpose,  use  an 
ins'rumcnt  which  he  had  drawn  up  as  an  inquisition,  whether  it  was  or  was 
not  a  valid  and  formal  inquisition.  C.  was  described  in  the  information  as 
His  Serene  Highness  Charles  Frederick  Augustus  William,  Duke  of  Bruns- 
wick and  Luneburg;  his  name  was  Charles  Frederick  Augustus  William 
D'Este,  and  although  he  had  formerly  been  reigning  Duke  of  Brunswick 
and  Luneburg,  and  was  still  commonly  called  by  that  title,  he 
[*947  ]  had  ceased  to  be  reigning  Duke  de  facto :  *held,  that  the  descrip- 
tion was  sufficient  (Reg.  v.  Gregory,  8  Q.  B.  508). 

If  unnecessarily  an  inducement  be  stated,  it  is  not  material  to  prove  it 
•(Cox  v.  Thomason,  2  Cr.  &  J.  361).  Where  the  words  themselves  convey 
im  imputation  of  an  offence,  as  he  is  a  thief,  and  has  robbed  me  of  my  bricks, 
r>©  introductory  averment  is  necessary  or  need  be  proved  (Slowman  v.  But- 
ton., 10  Bing.  402  ;  Curtis  v.  Curtis,  10  Bing.  477). 

It  will  not  be  allowed  to  the  pit.  to  give  general  evidence  of  his  good  cha- 
racter under  the  usual  general  inducement  of  good  character,  cither  where 
the  general  issue  only  is  pleaded,  or  where  there  are  pleas  of  justification  en 
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the  record  (Cornwall  v.  Richardson,  R.  &M.  305 ;  Stuart  v.  Lovell,  2  Stark. 
93  ;  Jones  v.  Stephens,  11  Pri.  235;  ante,  Vol.  I.,  p.  776);  unless  such  cha- 
racter is  involved  in  the  issue. 

Where  a  libel  has  been  published  concerning  the  pit.  in  a  particular  cha- 
racter, and  is  only  actionable  as  having  been  published  of  him  in  that  cha- 
racter, such  character  must,  if  traversed  by  the  plea,  be  proved :  as  to  the 
degree  of  proof  necessary  in  the  case  of  justices,  &c.  ante,  p.  264. 

Where  the  character  of  physician  is  denied,  or  is  not  impliedly  admitted 
by  the  libel  (see  p.  930),  it  is  necessary  to  prove  that  the  pit.  is  a  physician, 
and  where  he  practises  under  a  diploma  under  the  seal  of  one  of  the  Uni- 
versities, such  diploma  must  be  produced,  and  the  seal  proved  (Moises  v. 
Thornton,  8  T.  R.  308);  and  to  make  such  an  instrument  evidence  it  should 
be  either  the  original  act  of  the  corporation  conferring  the  degree  or  an  ex- 
amined copy  of  it.  If  the  original  act,  it  should  be  proved  that  the  seal 
affixed  to  it  is  that  of  the  University.  If  a  copy,  it  should  be  compared  by 
the  witness  who  produces  it  with  the  original  book  (Ib.,  per  Grose,  J.).  It 
is  not  enough  where  the  libel  charges  the  pit.  with  being  no  physician,  to 
show  that  he  did  in  fact  practise  as  a  physician  (Collins  v.  Carnegie,  1  Ad. 
&  E.  695).  Where  the  declaration  averred  that  the  pit.  practised  as  a  phy- 
sician in  England,  such  averment,  is  not  supported  by  evidence  that  he  prac- 
tised under  a  Scotch  diploma,  without  a  license  from  the  college  of  physicians, 
for  such  practice  is  illegal  (Ib.).  To  prove  a  degree  of  doctor  of  medicine 
of  the  University  of  St.  Andrew's,  Glasgow,  a  sealed  instrument  and  a  writ- 
ten paper  were  produced,  the  former  purporting  to  be  a  diploma  of  doctor  of 
medicine,  the  latter  to  be  an  act  of  the  University  conferring  the  degree.  It 
v/as  proved  that  a  person  at  St.  Andrew's  calling  himself  the  University 
librarian,  had  shown  as  the  University  seal,  one  corresponding  with  that  on 
the  instrument  produced.  In  the  same  room  the  same  persons  calling  them- 
selves professors  had  shown  as  the  book  of  acts  of  the  University,  a  book 
containing  an  entry  agreeing  with  the  written  paper:  held,  to  be  sufficient 
proof  of  the  diploma  (Ib. ;  ante,  Vol.  I.  p.  132). 

The  books  of  a  University  conferring  the  degree  of  Doctor  of  Laws  are 
evidence  to  prove  that  fact  (Moises  v.  Thornton,  supra). 

In  the  case  of  an  attorney,  where  the  libel  does  not  admit  his  character, 
an  examined  copy  of  the  roll  of  attorneys,  signed  by  the  pit.  himself,  is  suffi- 
cient ;  and  the  book  of  the  master's  office,  containing  the  names  of  all  attor- 
neys, and  produced  by  the  officer  in  whose  custody  it  is  kept,  is  sufficient 
evidence,  in  conjunction  with  proof  that  the  pit.  practised  as  an  attorney  at 
the  time  the  libel  was  published  (Rex  v.  Crossby,  2  Esp.  526;  Lewis  v. 
Walter,  3  B.  &  C.  138  ;  4  D.  &  R.  670);  the  certificate  need  not  be  pro- 
duced (Jones  v.  Stevens,  11  Pri.  251).  And  the  stamp-office  certificate 
countersigned  by  the  master  of  K.  B.,  is  sufficient  prima  facie  evidence  of 
the  party  being  an  attorney  of  that  court  (Sparling  v.  Hadden,  9 
King.  11).  *The  stamp-office  certificate  has  not  since  6  &  7  Viet.  [  *948  ] 
c.  73,  been  countersigned.  Tha  registrar's  certificate  indorsed  by 
the  stamp-office,  or  a  copy  of  the  register  of  attorneys  would  now  seem  to 
be  sufficient  (ante,  Vol.  I.,  p.  269). 

In  an  action  by  an  innkeeper  for  words  spoken  of  him  in  his  trade,  proof 
that  upon  one  occasion  he  sold  spirits  to  be  drunk  out  of  his  house,  is  suffi- 
cient (Whittington  v.  Glad  win,  2  B.  &  P.  146). 

But,  where  the  libel  itself  admits  the  character  of  the  pit.,  it  is  sufficiently 
proved.  Thus,  where  the  deft,  having  published  imputations  against  the 
pit.,  as  envoy  of  the  State  of  Chili,  and  the  ph.,  in  a  declaration  for  libel, 
stated  as  matter  of  inducement,  that  he  was  envoy  of  that  state,  it  was  held, 
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upon  motion  for  a  new  trial,  that  the  admission  of  these  two  facts  upon  the 
face  of  the  alleged  libel  was  sufficient  proof  of  them  to  enable  the  pit.  to  sus- 
tain his  action  (Yrisarri  v.  Clement,  3  Bing.  432).  Where  the  pit.  dech 
that  he  had  been  a  woolstapler  at  Cirencestcr,  and  was  a  brewer  at  Oxford, 
and  that  deft,  spoke  of  him  as  such  trad'T  in  these  words  : — Mr.  H.  (the  pit.) 
and  B.  have  both  been  bankrupts,  Mr.  II.  at  Cirencester,  and  gave  no  evi- 
dence of  his  having  been  a  woolstapler,  but  only  that  he  was  a  brewer  at 
Oxford,  and  proved  the  words  spoken  to  have  been  these, — he  was  a  bank- 
rupt at  Cirencester,  &c.^it  was  held,  that  this  proof  sustained  the  allegation, 
that  the  words  were  spoken  of  him  in  his  trade  of  a  brewer,  for  a  trader  at 
Oxford  may  be  a  bankrupt  at  Cirencester  (Hall  v.  Smith,  1  M.  &  S.  287); 
and  where  the  character  itself  of  a  public  officer  is  in  issue  as  assistant  over- 
seer, his  acting  as  such  is  sufficient  evidence  (Cannell  v.  Curtis,  2  Bing.  N, 
C.  228  ;  see  "OFFICER,  PUBLIC"). 

Where  the  title  to  any  particular  situation  is  not  the  subject  of  any  express 
documentary  appointment,  the  acting  in  the  situation  is,  of  course,  the  only 
evidence  which  the  fact  admits  of  (2  Stark.  Ev.  SCO).  Where  the  declara- 
tion alleged  that  the  pit.  was  employed  by  the  New  Zealand  Company,  and 
that  the  libel  was  published  of  him  in  such  employment,  it  wras  held  sufficient 
to  prove  that  the  company  was  commonly  so  called,  though  that  was  not  its 
legal  name  (Rutherford  v.  Evans,  6  Bing.  451). 

So,  where  the  declaration  alleged  the  pit.  to  be  a  carpenter  and  sworn 
appraiser,  and  that  the  deft,  intending  to  injure  him  in  his  several  trades,  in 
a  discourse  of  and  concerning  the  pit.  in  his  trade  of  a  carpenter,  spoke  tin- 
words,  &c.:  held  unnecessary  to  prove  that  the  pit.  carried  on  the  trade  of 
a  sworn  appraiser  (Figgins  v.  Cogswell,  3  M.  &S.  369 ;  see  also  Rutherford 
v.  Evans,  G  Bing.  451).  Whether  the  words  are  spoken  of  the  pit.  in  a  par- 
ticular character  is  for  the  jury  (Jones  v.  Littler,  7  M.  &  W.  423);  and  if 
the  words  are  such  as  must  be  injurious  to  the  pit.  as  a  trader;  thus,  words 
imputing  insolvency,  it  need  not  be  proved  that  they  were  spoken  of  him  as 
such  trader  (Ib.). 

Where  the  fact  stated  in  the  introductory  averment,  and  connected  with 
the  libel  by  the  words  of  and  concerning  is  material  to  the  defamatory  cha- 
racter of  the  libel  itself,  it  must  be  proved  as  stated  (Cox  v.  Thomason,  2 
Cr.  &  J.  301 ;  Teasdale  v.  Clement,  1  Ch.  R.  603);  and  since  the  new  rules 
no  proof  of  them  is  required,  unless  they  are  put  in  issue  by  an  appropriate 
pica,  for  otherwise  they  are  admitted  (see  lieming  v.  Power,  10  lit.  &  W. 
564).  Where  the  speaking  is  said  to  be  of  and  concerning  some  fact  alleged 
in  the  inducement,  it  is  still  a  question  on  not  guilty.  1st,  Whether  the  words 
or  libel  were  meant  to  refer  to  it.  2ndly,  Whether  supposing  they  did  not 
refer  to  it,  the  fact  itself  was  material  or  otherwise?  If  material, 
[  *9-19  ]  then  the  connection  must  be  proved;  if  immaterial,  *then  it  mat- 
ters not  whether  the  words  or  libel  refer  to  it  or  not  (Rose.  Ev.  387). 

Proof  of  Malice.']  In  an  action  for  l.bel,  the  plea  of  not  guilty  puts  the 
malice  in  issue  (Hoarc  v.  Silverlock,  19  Law  J.,  C.  B.  214).  Malice  is  the 
gist  of  the  action  for  slander:  but  there  are  two  sorts  of  malice;  malice  in 
fact,  and  malice  in  law:  the  former  denoting  an  act  done  from  ill-will  towards 
an  individual,  the  latter  a  wrongful  act  intentionally  done,  without  just  cause 
or  excuse;  and  that,  in  ordinary  actions  for  slander,  malice  in  law  was  to 
be  inferred  from  the  publishing  the  slanderous  matter,  the  act  itself  being 
wrongful  and  intentional,  and  without  any  just  cause  or  excuse;  but,  in 
actions  for  slander,  prima  facie  excusable  on  account  of  the  cause  of  pub- 
lishing the  slanderous  matter,  malice  in  fact  must  be  proved  (Bromage  v. 
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Prosser,  4  B.  &  C.  247;  and  see  M'Pherson  v.  Daniels,  10  B.  &  C.  272). 
Where  the  publication  is  defamatory  the  law  infers  malice,  unless  the  cir- 
cumstances attending  the  publication  rebut  that  inference  (R.  v.  Creevy,  1 
M.  &  S.  282).  A  malicious  intention  is  not  essential  to  a  libel  (O'Brien  v. 
Clement,  15  M.  &  W.  437).  In  such  cases,  therefore,  it  is  unnecessary  for 
the  pit.  to  prove  malice;  but,  in  actions  for  such  slander  as  is prima facie 
excusable  on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the  case 
of  servants'  characters,  confidential  advice,  or  communications  to  persons 
who  ask  it,  or  have  a  right  to  expect  it,  malice  in  fact  must  be  proved  by 
the  pit.  (Ib.) ;  and,  in  Edmonson  v  .  Stevenson,  B.  N.  P.  8,  Lord  Mansfield 
takes  the  distinction  between  these  and  ordinary  actions  of  slander.  But 
such  malice,  in  fact,  need  not  be  proved  by  extrinsic  evidence ;  it  may  be 
collected  by  the  jury  from  the  libel  itself  (Wright  v.  Woodgate,  2  C.  M.  & 
R.  573).  The  falsehood  of  part  of  the  charge  in  a  libel  is  evidence  to  goto 
the  jury  of  malice,  although  part  may  be  true  (Blagg  v.  Sturt,  8  L.  T.,  Q. 
B.  135).  A  letter  written  to  a  bishop,  informing  him  of  a  report  current  in 
a  parish  in  his  diocese,  that  the  incumbent  of  a  district  in  that  parish  had 
collared  the  schoolmaster,  and  that  a  fight  ensued  between  them,  is  a  privi- 
leged communication,  if  such  letter  was  written  to  the  bishop  honestly  to  call 
his  attention  to  a  rumour  in  the  parish,  which  was  bringing  scandal  on  the 
Church,  and  not  from  any  malicious  motive;  and  it  is  riot  material  that  the 
writer  of  the  letter  did  not  live  in  the  district  of  the  incumbent  to  which  the 
letter  refers  (James  v.  Boston,  2  C.  &  K.  4). 

In  Weatherstone  v.  Hawkins,  1  T.  R.  110,  where  a  master  who  had  given 
n.  servant  a  character,  which  prevented  him  from  being  hired,  gave  his  bro- 
ther-in-law, who  applied  to  him  upon  the  subject,  a  detail  by  letter  of  certain 
instances  in  which  the  servant  had  defrauded  him,  proof  of  malice  is  requi- 
site (see  Hargrave  v.  Le  Breton,  4  Burr.  2425). 

The  pit.  may  show  that  the  character  given  was  false  (Rogers  v.  Clifton, 
3  B.  &  P.  587 ;  King  v.  Waring,  5  Esp.  13;  Pattison  v.  Jones,  8  B.  &  C. 
578);  or  part  of  it  was  false  (Blagg  v.  Sturt,  16  Law  J.,  N.  S.,  Q,  B.  39); 
which  may  be  rebutted  by  evidence,  without  a  special  justification  (Brown 
v.  Croome,  2  Stark.  297);  mere  untruth  is  not  evidence  of  malice,  unless  it 
be  shown  that  the  deft,  knew  it  to  be  so,  if  the  deft,  believed  it  to  be  true  it 
is  a  defence  (Fountain  v.  Boodle,  3  Q.  B.  5).  Where  a  plea  of  justification 
has  been  abandoned  at  the  trial,  the  jury  ought  not  to  take  it  into  their  con- 
sideration as  evidence  of  express  malice,  to  negative  the  defence  of  a  pri- 
vileged communication  under  the  general  issue  (Wilson  v.  Robinson,  7  Q. 
B.  68). 

And  in  Parly  v.  Freeman,  3  T.  R.  61,  Buller,  J.,  says,  that,  for 
*  words  spoken  confidentially  upon  advice  asked,  no  action  lies,  [  *950  ] 
unless  express  malice  can  be  proved  (see  also,  3  Burr.  2425).    But, 
where  malice  is  not  essential,  it  may  be,  and  usually  is,  given  in  evidence 
to  increase  the  damages  (4  B.  &  C.  257 ;  6  D.  &  R.  296). 

Where  the  cleft,  in  the  presence  of  a  third  person,  not  an  officer  of  justice, 
charged  the  pit.  with  having  stolen  his  property,  and  afterwards  repeated 
the  charge  to  another  person,  also  not  an  officer  of  justice,  who  was  called 
in  to  search  the  pit.,  with  his  consent :  held,  that  the  charge  was  privileged 
if  the  deft,  believed  in  its  truth,  acted  bonajide,  and  did  not  make  the  charge 
before  more  persons,  or  in  stronger  language  than  was  necessary,  and  that 
it  was  a  question  for  the  jury,  and  not  the  judge,  whether  the  facts  brought 
the  case  within  this  rule  (Padmore  v.  Lawrence,  11  Ad.  &  E.  380;  recog- 
nising Towgood  v.  Spyring,  1  C.  M.  &  R.  181  ;  see  Kine  v.  Sewell,  3  M.  &; 
W.  297 ;  Martin  v.  Strong,  5  Ad.  &  E,  535).  Communications  made  by 


050 


SLANDER,  ACTIONS  FOR. 


one  member  of  a  charitable  association  to  another,  reflecting  on  the  conduct 
of  the  medical  attendant  of  the  establishment,  are  not  privileged  (Martin  v. 
Strong,  5  Ad.  &  E.  535);  alilcr,  scmlle,  if  the  communication  had  boon  at 
a  meeting  of  the  association,  held  for  the  consideration  of  the  medical  men's 
conduct  (Ib.). 

A  declaration  for  slander  of  title  stated  as  the  slander,  "  I  shall  not  allow 
purchases  [meaning  persons  who  then  might  be  disposed  to  purchase  at  the 
said  sale  the  said  houses  of  the  pit.  so  exposed  for  sale  as  aforesaid]  to  be 
finished  until  the  roods  are  made  good.  I  have  no  power  to  compel  any  one 
to  make  the  roads,  but  I  have  power  to  stop  the  buildings  until  the  roads  are 
made."  The  judge  at  the  trial  ordered  the  declaration  to  be  amended  under 
statute  3  &  4  Will.  IV.  c.  42,  s.  23,  by  striking  out  the  word  "  purchasers" 
and  the  innuendo  in  brackets,  and  substituting  the  word  "  houses"  in  their 
stead  :  held,  that  such  amendment  was  warranted  by  the  statute.  The  deft., 
being  a  surveyor  appointed  under  the  7  &  8  Viet.  c.  84,  attended  a  sale  of 
some  unfinished  houses,  of  which  the  pit.  was  the  owner  for  a  term  of  years. 
The  roadway  to  these  houses,  although  of  sufficient  width  according  to 
schedule  K.  of  the  above  statute,  was  at  that  time  in  an  unpaved  state  and 
unfit  for  traffic.  At  such  sale  he  made  use  of  the  above  statement  as  amend- 
ed. Some  time  after  such  sale,  being  asked  by  a  person  why  he  pursued 
Mr.  Pater,  the. deft,  replied,  "I  pursue  Mr.  Pater  because  I  am  not  able  to 
pursue  Mr.  Agar,  the  ground  landlord."  Upon  this  state  of  facts:  held,  that 
there  was  no  evidence  to  support  the  allegation  of  malice  in  the  declaration 
(Pater  v.  Baker,  11  Jur.  370 ;  16  Law  J.  124,  C.  P.;  1  N.  P.  C.  596 ;  3  C. 
B.  831). 

In  order  to  prove  express  malice,  an  examination  of  the  pit.  in  the  insol- 
vent court,  in  the  presence  of  the  deft.,  relating  to  a  disputed  debt  inserted 
by  the  pit.  in  his  schedule,  as  due  to  him  from  the  deft. :  held,  admissible  in 
evidence.  The  learned  judge,  in  addressing  the  jury,  commented  upon  the 
fact  that  the  deft,  had  refused  at  the  trial,  to  make  any  apology  and  with- 
draw his  justification,  though  he  gave  no  evidence  in  support  of  it,  as  evi- 
dence of  malice;  held,  no  misdirection  (Simpson  v.  Robinson,  11  Law  T. 
266,  Q.  B.). 

In  an  action  for  slander  of  title  malice  must  be  proved  (Malady  v.  Sopcr, 
3  B.  N.  C.  383;  Hargrave  v.  Le  Breton,  4  Burr.  2422).  Where  a  person 
thinking  he  had  a  right  to  recover  possession  of  a  term  for  some  misconduct 
of  his  tenant,  and  hearing  that  the  term  was  to  be  sold,  went  to  the  auction, 
and  said  the  vendor  could  not  make  a  title:  held,  that  the  action  could  not 
be  maintained,  there  being  no  proof  of  malice  (Smith  v.  Spooner,  3  Taunt. 
246).  So,  the  attorney  of  a  party  claiming  title  to  premises  put 
[  *951  ]  up  for  sale,  is  not  *liable  to  an  action  for  slander  of  title,  if  he 
bonafide,  though  without  authority,  make  such  objections  as  to  the 
seller's  title  as  his  principal  would  have  been  authorized  in  making  (Waldon 
v.  Reynolds,  Moo.  &  M.  1). 

Other  libels  than  those  on  which  the  action  was  brought  may  be  read,  to 
show  quoanimo  the  slander  was  uttered.  So,  in  an  action  for  libel  published 
in  a  weekly  paper,  evidence  that  other  papers  of  the  same  title  had  been 
since,  purchased  at  deft.'s  shop,  was  received  to  show  that  the  papers  which 
purported  to  be  weekly  publications  of  public  transactions,  were  sold  deliber- 
ately in  the  regular  course  of  public  circulation,  but  the  jury  should  be  told 
not  to  take  it  into  their  consideration  in  estimating  the  damages  (Plunkett  v. 
Cobbett,  5  Esp.  136;  Harwell  v.  Adkins,  1  Man.  &  G.  807;  Pearson  v. 
Darnaitre,  supra}.  So,  in  an  action  against  the  editor  of  a  periodical  work, 
articles  published  from  time  to  time,  alluding  to  the  action,  and  attacking  the 
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pit.,  are  admissible  to  show  the  animus  with  which  the  libel  was  published, 
and  that  it  was  published  concerning  the  pit.  (Chubb  v.  Westley,  0  C.  &  P. 
436). 

In  an  action  for  libel,  other  papers,  which  are  in  themselves  libels  on  the 
pit.,  may  be  given  in  evidence  to  increase  the  damages  (Lee  v.  Huson,  Pea. 
166  ;  but  see  Cook  v.  Field,  3  Esp.  133).  The  pit.  cannot,  in  general,  give 
in  evidence  other  libels  published  concerning  him  by  the  deft.,  unless  they 
directly  refer  to  the  libel  sot  out  in  the  declaration  (2  Camp.  72).  A  sub- 
sequent publication  brought  out  even  after  issue  joined,  may  be  evidence  to 
show  the  motives  of  the  party  (Macloud  v.  Wakley,  3  C.  &  P.  311).  After 
the  pit.  has  proved  the  publication  of  the  libel  in  one  newspaper,  evidence 
may  be  given,  for  the  purpose  of  showing  malice,  that  the  deft,  went  to  the 
editor  of  another  newspaper  and  produced  the  insertion  of  the  libel  in  that 
paper,  stating  that  he  had  got  it  inserted  in  one  already,  and  the  circumstance 
of  there  being  a  count  in  the  declaration,  charging  the  second  insertion 
as  a  distinct  publication,  will  not  make  any  difference  as  to  the  admissi- 
biiity  of  the  evidence  (Delegal  v.  Highley,  8  C.  &  P.  444).  But  in  an 
action  against  the  publisher  of  a  magazine,  evidence  of  the  writer's  per- 
sonal malice  against  the  pit.  is  inadmissible  (Robertson  v.  Wylde,  2  M.  & 
Rob.  101).  On  the  trial  on  an  action  for  libel  published  in  a  newspaper, 
the  pit.  was  allowed  to  give  in  evidence  a  second  paragraph  subsequently 
published  in  the  same  paper  in  which  the  libellous  charge  was  re-asserlt d 
for  the  purpose  of  showing  the  deft.'s  intention;  and  in  leaving  the  case  to 
the  jury,  the  judge  told  them  to  take  the  two  paragraphs  with  them,  and  lo 
give  pit.  such  damages  as  they  considered  him  entitled  to  under  the  circum- 
stances:  held,  no  misdirection  (Barwell  v.  Adkins,  1  Man.  &  G.  807);  and, 
in  actions  for  words,  pit.  has  been  allowed  to  give  evidence  of  words  sub- 
sequently spoken,  for  the  purpose  of  showing  that  the  original  words  were 
spoken  maliciously,  and  to  injure  (per  Mansfield,  C.  J.,  in  Finnerty  v.  Tipper, 
cited  Selw.  N.  P.  1042);  or  spoke  the  same  words  at  different  times  (Cha- 
reter  v.  Parret,  Pea.  22).  But  where  the  words  declared  on  are  unambigu- 
ous, or  the  libellous  intention  is  not  equivocal,  evidence  of  subsequent  words 
of  the  same  import  with  the  slander  has  been  refused  (Pearce  v.  Ornsley,  1 
M.  &  R.  455;  Symmons  v.  Blake,  ib.  477;  Stuart  v.  Lovell,  2  Stark.  93). 
But  previous  slander,  for  which  damages  have  been  recovered  is  admissible 
(Symmons  v.  Blake,  supra).  The  pit.  may  show  that  he  had  recovered  in 
a  previous  action  for  slander  against  the  deft.'s  son,  and  that  after  the  trial 
of  that  action  he  sent  to  the  defr.'s  attorney  to  compromise  the  present  action 
(Defries  v.  Davis,  7  C.  &  P.  112).  In  slander,  the  pit.  may  give 
evidence  of  anything  that  the  deft,  afterwards  *saicl,  that  goes  to  [  *952  ] 
show  malice  in  the  deft.,  provided  that  it  cannot  be  the  subject  of 
another  action,  therefore  the  pit.  may  give  evidence  that  the  deft,  repeated 
the  same  words  at  a  subsequent  time,  or  spoke  on  the  subject  of  this  action, 
but  cannot  go  into  evidence  of  other  words  subsequently  spoken,  if  those 
words  may  be  the  subject  of  another  action  (Ib.).  Almost  all  the  foregoing 
cases  have  recently  undergone  the  revision  of  the  Court  of  Common  Pleas, 
in  the  case  of  Pearson  v.  Lamaitre,  5  Man.  &  G.  720,  in  which  the  rule 
was  laid  down  to  be,  that  either  party  may,  with  a  view  to  damages,  give 
evidence  to  prove  or  disprove  the  existence  of  a  malicious  motive  in  the 
mind  of  the  publisher  of  defamatory  matter,  but  that  if  the  evidence  for  that 
purpose  establish  another  cause  of  action,  the  jury  should  be  cautioned 
against  giving  any  damages  in  respect  of  it. 

In  Rustel  v.  Macquitor,  1  Catnp.  49,  n.  ib.,  the  pit.,  having  proved  the 
words  laid  in  the  declaration,  offered  evidence  of  other  action  iblc  words 
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spoken  by  the  deft,  afterwards:  and  it  was  held  by  Lord  Ellcnborough,  that 
I'vidence  might  be  given  of  any  words,  as  well  as  any  act  of  the  deft.,  to 
show  quo  animo  he  spoke  the  words  which  were  the  subject  of  the  action, 
though  it  would  be  the  duty  of  the  judge  to  tell  the  jury  that  they  must  give 
damages  lor  the  words  only  which  were  the  subject  of  the  action  :  and  the 
distinction  laid  down  by  Lord  Kcnyon,  in  Mead  v.  Daubigny,  Pea.  125,  that 
words  not  actionable  in  themselves  were  only  admissible,  was  exploded  (Tatc 
v.  Humphrey,  2  Camp.  73;  Lee  v.  Huson,  Pea.  Ad.  Ca.  100).  In  Tatc  v. 
Humphrey,  supra,  the  pit.  gave  in  evidence  an  indictment  subsequently  pre- 
ferred against  him,  the  deft.,  and  which  was  ignored. 

If  a  letter  of  the  deft.'s  is  read,  which  refers  to  an  account  of  the  trans- 
action the  libel  relates  to,  which  has  appeared  in  a  newspaper,  that  news- 
paper may  be  given  in  evidence  (Weaver  v.  Lloyd,  2  B.  &  C.  679).  In  an 
action  for  libel  in  a  newspaper,  the  pit.  cannot  give  evidence  of  the  con; 
of  a  placard  posted  in  a  window  of  a  third  person,  although  the  placard 
state  what  will  appear  ip  the  deft.'s  newspaper  respecting  the  pit.  and  that 
which  is  foretold  docs  appear  accordingly  (Raikes  v.  Richards,  2  C.  &  P. 
562).  An  information  for  a  libel  stated  that  the  prosecutor  had  received 
certain  anonymous  letters;  and  that  of  and  concerning  those  letters  the  deft, 
published  a  libellous  placard.  The  deft,  was  proved  to  have  caused  the 
placard  to  be  published.  In  the  placard  it  was  asked,  if  the  prosecutor  had 
not  received  certain  warning.  The  prosecutor  stated  that  he  understood 
that  to  refer  to  the  letters,  and  that  he  should  not  have  understood  the  mean- 
ing of  the  placard  if  he  had  not  received  the  letters :  held,  that  the  letters 
might  be  read  in  evidence  as  explanatory  of  the  placard  without  proof  of 
the  handwriting  of  them  (Rex  v.  Slaney,  5  C.  &  P.  213).  If  in  an  action 
for  libels  in  which  two  distinct  charges  were  made  against  the  pit.,  the  deft, 
justifies  the  libels  as  true,  and  at  the  trial,  the  plt.'s  counsel  makes  a  full 
opening  of  the  facts  as  to  both  charges,  but  goes  into  evidence  to  disprove 
the  pleas  as  to  the  first  charge  only,  he  will  not  be  entitled  to  contradict  the 
allegation  in  the  pleas,  as  to  the  second  charge  in  reply  (Buncombe  v. 
Daniell,  8  C.  &  P.  222). 

In  an  action  for  libel  against  the  editor  of  a  newspaper,  the  deft,  pleaded 

the  general  issue,  and  the  special  plea  given  by  Lord  Campbell's  Act  (6  & 

7  Viet.  c.  96,  s.  2):  held  (affirming  the  judgment  of  the  Court  of  Common 

Pleas),  that  libels  published  in  the  same  newspaper  and  during  the  same 

editorship  more  than  six  years  before  the  publication  of  the  libel 

[  *953  ]  complained  of,  were  properly  *received  in  evidence  on  the  part  of 

the  pit.,  the  judge  having  directed  the  jury  not  to  take  the  said 

prior  publication  into  their  consideration  in  estimating  the  damages,  but 

only  for  the  purpose  of  ascertaining  the  animus  of  the  deft.  (Barrett  v. 

Long,  8  Ir.  Law  R.  331). 

Deft,  having  some  cause  for  suspicion,  went  to  plt.'s  relations,  and  charged 
him  with  theft,  it  appearing,  however,  that  his  object  in  making  the  commu- 
nication was  rather  to  compromise  felony  thnn  to  promote  inquiry,  or  to 
enable  the  relations  to  redeem  the  plt.'s  character:  held,  not  privileged,  and 
that  malice  must  be  implied,  and  that  the  existence  of  it  was  not  a  fact  to  be 
left  for  the  consideration  of  the  jury  (Hooper  y.  Truscott,  2  Bing.  N.  C. 
457). 

Where  other  words  than  those  laid  in  the  declaration  are  thus  given  in 
evidence,  the  deft,  may  prove  them  to  be  true,  because  he  had  no  opportu- 
nity of  justifying  them  (Warne  v.  Chad  well,  2  Stark.  457).  But  not  where 
the  words  amount  to  a  mere  repetition  of  the  slander  in  the  declaration 
(Higgs  v.  Snell,  Rose.  Ev.  396). 
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Proof  of  the  Colloquium,  and  that  the  Slander  teas  of  Plaintiff,  and  live 
blatters  alleged.]  This  is  essentially  requisite ;  unless  the  slander  was  of 
the  pit.,  the  action  cannot  be  supported. 

Where  the  declaration  stated  that  the  pit.  was  treasurer  and  collector  of 
certain  tolls,  that  deft,  spoke  of  the  pit.  as  such  treasurer  and  collector,  cer- 
tain words  meaning  that  the  pit.,  as  such  treasurer  and  collector,  had  been 
guilty.  &c.,  and  the  pit.  failed  to  prove  that  he  was  such  treasurer  and  col- 
lector :  held,  that  the  pit.  was  bound  to  prove  that  he  was  both  treasurer  and 
collector  (Sellers  v.  Till,  4  B.  &  C.  655).  It  appears  that  there  is  an  innuendo 
expressly  applying  the  words  to  the  pit.,  in  his  character  of  collector,  which 
makes  the  case  distinguishable  from  May  v.  Brown,  supra,  and  Lewis  v. 
Walker,  ib.,  for  in  them  the  meaning  of  the  words  was  not  limited  by  the 
assertion  of  such  an  innuendo  (per  cur.  ib.,  see  Heriot  v.  Stuart,  1  Esp. 
437).  Where  the  declaration  alleged  the  words  to  be  spoken  of  and  con- 
cerning goods,  said  to  be  stolen  from  B.,  whereas  it  appeared  that  they  were 
spoken  of  goods  said  to  be  "taken"  from  B. :  held,  fatal  variance  (Shepherd 
v.  Bliss,  2  Stark.  510). 

And,  where  the  slander  itself  does  not  convey  the  intended  meaning,  and 
is  connected  with  some  extrinsic  matter  previously  stated,  such  matter  must 
be  proved  accordingly :  as  to  what  is  a  variance,  and  when  matter  stated  is 
divisible  in  proof,  see  ante,  p.  915,  917. 

Slanderous  words  charged  as  addressed  to  the  pit.  in  the  second  person, 
are  not  supported  by  evidence  of  words  spoken  of  him,  though  present,  in 
the  third  person  (Stannard  v.  Harper,  5  M.  &  R.  295,  and  vice  versa,  R.  v. 
Berry,  4  T.  R.  217,  Avarillo  v.  Rogers,  B.  N.  P.  5).  If  words  be  spoken 
as  those  of  another,  or  as  a  rumour,  but  be  described  as  deft.'s  words, 
expressing  his  own  sentiments,  this  is  a  variance  (McPherson  v.  Daniels,  10 
B.  &  C.  274;  Bell  v.  Byrne,  13  East,  554). 

Where  the  words  are  only  actionable,  because  they  are  spoken  of  a 
tradesman,  &c.,  as  that  he  is  a  cheat,  bankrupt,  &c.,  and  the  declaration 
avers,  as  it  must  do,  that  the  deft,  spoke  the  words  of  the  pit.  in  the  way  of 
his  trade,  &c.,  the  pit.  must,  on  the  trial,  prove  that  the  words  were  spoken 
in  relation  to  his  trade,  &c. ;  otherwise  he  will  be  nonsuited  (see  2  Saund. 
307  a,  n.  1 ;  and  see  further,  ante,  p.  915,  918). 

Evidence  of  the  Words  spoken.']  Lawrence,  J.,  in  Mai tl and  v.  Goldney, 
2  East,  438,  says,  "  Though  the  pit.  need  not  prove  all  the  *words 
laid,  yet  he  must  prove  so  much  of  them  as  is  sufficient  to  sustain  [  *954  ] 
his  cause  of  action,  and  it  is  not  enough  for  him  to  prove  equiva- 
lent, words  of  slander  (see  Armitage  v.  Dunster,  4  Doug.  291).  Words 
alleged  to  be  spoken  affirmatively  are  not  supported  by  evidence  of  words 
spoken  interrogatively  (Burnes  v.  Holloway,  8  T.  R.  150 ;  B.  N.  P.  5  ;  Rob- 
inson v.  Wallis,  2  Stark.  194).  The  witness  must  prove  the  words  used, 
and  cannot  be  allowed  to  state  the  impression  produced  upon  his  mind  by 
the  whole  of  the  conversation  (Harrison  v.  Bevington,  8  C.  &  P.  708 ;  see 
ante,  pp.  919,  921).  Words  stated  as  spoken  of  a  thing  present,  when  they 
were  spoken  of  a  thing  absent,  would  be  a  variance.  Thus:  "  This  is  my 
umbrella,  &c.,  and  he  stole  it  from,  &c. ;"  proof,  It  is  my  umbrella,  &c. 
(Walters  v.  Mace,  2  B.  &  A.  765).  Where  the  words  charged  were,  You 
stole  one  of  my  sheep,  and  those  proved  were,  You  stole  my  sheep  and 
killed  it:  held,  no  variance,  for  the  word  "it"  showed  that  only  one  was 
meant  (Robinson  v.  Wallis,  2  Stark.  194).  The  addition  or  omission  of  a 
word  will  not  prejudice,  unless  it  alter  the  sense  (B.  N.  P.  5  ;  Nelson  v. 
Dixie,  Hardw.  305;  Tabart  v.  Tipper,  1  Camp.  353;  Bell  v.  Byrne,  13 
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East,  554).  Where  the  averment  is  that  deft,  spoke  certain  words,  it  must 
ivd)  to  mean  that  lie  used  them  as  his  own,  and  if  he  repeated  them  as 
ihf  words  of  another,  it  is  a  variance  (McPherson  v.  Daniels,  10  B.  &  C. 
270;  Bell  v.  Byrne,  13  East,  554).  Where  the  words  laid  were,  "  S.  (the 
ph.),  is  to  bo  tried  at,"  &c.,  and  the  words  proved  were,  "  I  have  heard  that 
S.  is  to  be  tried,"  &c. :  held,  a  fatal  variance,  but  it  might  be  amended  at 
nisi  prius,  or  by  special  indorsement,  under  3  &  4  Will.  IV.  c.  42,  s.  24 
(Smith  v.  Knowelden,  2  Man.  &  G.  561).  So,  where  the  words  laid  were, 
"I  cannot  answer  for  the  cleanliness  of  her  person,  because  she  t 
snuff;"  but  the  words  proved  were,  because  "  /  believe  she  takes  snuff:" 
held,  a  variance  (Cook  v.  Stokes,  1  M.  &  R.  237). 

Averment,  that  A.,  before  a  magistrate,  maliciously  charged  B.  with  fel- 
ony ;  the  information  charged  a  mere  tortious  conversion,  upon  which  a  war- 
rant for  felony  was  improperly  founded :  the  variance  was  held  fatal  (Tem- 
pest v.  Chambers,  1  Stark.  67).  Where  the  words  were,  "I  will  do  my 
best  to  transport  him,  as  he  has  been  working  for  me  some  time,  and  has 
been  robbing  me  all  the  while ;"  proof,  "  he  has  worked  for  me  some  time,  and 
has  been  continually  robbing  me  :"  held,  no  variance  (Duncarter  v.  Hewson,  2 
M.  &  R.  176).  The  words  charged  were,  "  the  plt.'s  wife  is  a  great  thief, 
and  ought  to  have  been  transported  seven  years  ago;"  proof,  "She  is  a  bad 
one,  and  ought  to  have  been  transported  seven  years  ago:"  held,  that  the 
declaration  was  not  supported  (Plancock  v.  Winter,  7  Taunt.  205) ;  the 
words  "ought  to  have  been  transported,"  expressing  only  the  opinion  of  the 
speaker,  are  not  of  themselves  actionable,  at  least  unless  connected  by  innu- 
endo with  a  colloquium  of  felony  (I  b.). 

Where  the  words  are  so  connected  together  as  to  constitute  but  one  charge, 
they  must  be  all  proved,  as,  "  he  is  selling  coals  at  Is.  per  bushel,  to  pocket 
the  money,  and  become  a  bankrupt,  to  cheat  his  creditors."  The  words, 
"  and  become  a  bankrupt,"  were  not  proved :  held,  a  fatal  variance  (Flower 
v.  Pedley,  2  Esp.  491).  But  where  there  are  distinct  slanderous  allegations 
in  any  count,  proof  of  any  of  them  is  sufficient  (lb.).  It  suffices  to  prove 
part  only  of  a  sentence  laid  in  the  count,  if  that  part  is  of  itself  intelligible 
and  actionable,  and  the  remainder  is  not  a  qualification  of  the  part  proved 
(Orpwood  v.  Barker,  4  Bing  461 ;  see  Campignen  v.  Martin,  2  Bl.  R.  790 ; 
Rutherford  v.  Evans,  6  Bing.  451). 

If  the  words  be  laid  as  spoken  in  English,  they  will  not  be  sup- 
[  *953  ]  pored  *by  evidence  of  words  spoken  in  a  foreign  language  (see 
ante,  p.  920). 

As  to  what  a  variance,  see  ante,  p.  919 — 922,  anl  post,,  "VARIANCE." 

Deft,  told  J.  P.  that  certain  oranges  of  J.  P.'s  would  not  have  bsen  sold  so 
ill,  if  pit.  had  not  before  the  sale  propagated  the  report  that  there  were  three 
or  four  cargoes  of  oranges  coming  into  market,  whereupon  J.  P.  discontinued 
employing  the  pit.  as  he  had  before  used.  Pit.  thereupon  sued  deft,  for 
injuring  him,  by  stating  that  the  deft,  had  caused  the  loss  on  J.  P.'s  oranges, 
by  propagating  the  report  that  he,  the  pit.,  had  three  or  four  cargoes  of  oranges 
coming  into  market:  held,  a  fatal  variance  (Wood  v.  Adam,  6  Bing.  481). 

Words  spoken  at  different  times  may  be  given  in  evidence  on  one  count 
(Charlton  v.  Barret,  Pea.  Ev.  32). 

An  averment  that  slanderous  words  spoken  concerning  the  three  pits,  in 
their  joint  trade,  was  holden  not  to  be  supported  by  evidence  of  words 
addressed  by  the  deft,  personally  to  one  only  of  the  partners  (Solomons  v. 
Medex,  1  Stark.  191). 

The  words  laid  in  the  declaration  were,  "  S.  has  gotten  himself  into 
trouble,  he  is  out  on  bail  for  100/.,  and  he  is  to  be  tried  at  the  Old  Bailey 
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for  buying  books,  which  had  been  stolen  from 'A.  and  Co.  by  their  appren- 
tice, who  sold  them  to  W.,  who  sold  them  to  S."  Those  proved  were,  "  S. 
has  got  himself  into  trouble,  he  is  out  on  bail  for  100/.,  and  I  have  hoard  he 
is  to  be  tried,"  &c. :  held,  a  variance,  but  remediable  under  2  &  3  Will.  IV. 
c.  42,  s.  23,  or  by  special  indorsement  on  the  new  record,  under  sect.  24 
(Smith  v.  Knowelden,  2  Man.  &  G.  561). 

Evidence  of  the  LiheL]  An  omission  in  setting  out  part  of  a  libel  is  not 
fatal,  if  the  sense  of  that  set  out  be  not  thereby  varied  (Tabart  v.  Tipper,  1 
Camp.  353).  So,  if  the  omission  or  addition  of  a  letter  do  not  change  the 
word,  so  as  to  make  it  another  word,  the  variance  is  not  material.  Thus, 
"  undertood"  for  understood  is  no  variance  (Beech's  case,  1  Leach.  159). 
But,  where  the  libellous  paragraph  contained  two  references,  by  which  the 
words  appeared  to  be  in  fact  the  language  of  a  third  person  speaking  of 
the  plt.'s  conduct,  which  references  were  omitted  in  the  declaration,  it  was 
held  that  the  omission  altered  the  sense  of  the  passage,  and  was  fatal  (Cart- 
wright  v.Wright,  5  B.  &  A.  615;  see  R.  v.  Solomon,  R.  &  M.  253). 
Where  the  declaration  charged  the  words  to  be  "  my  sarcastic  friend  by 
leaving  out,"  &c.,  whereas  they  were  "  my  sarcastic  friend,  Moros,  by  leav- 
ing," &c. :  held,  fatal  (Tobartv.  Tipper,  1  Camp.  353).  So,  where  the  pit., 
an  engineer,  was  alleged  to  be  charged  with  "  mismanagement  or  ignorance," 
whereas,  it  was  "  ignorance  or  inattention  :"  held,  fatal  (Brooks  v.  Blanchard, 
1  C.  &  M.  779). 

If  a  declaration  state  inter  alia  that  at  a  certain  place  certain  meetings, 
for  the  promotion  of  sedition  and  blasphemy,  had  been  held,  and  that  the 
deft,  published  of  and  concerning  the  pit.,  and  of  and  concerning  the  other 
matters,  and  of  and  concerning  the  said  meetings,  a  libel,  charging  him 
among  other  things  with  having  taken  the  chair  at  the  said  place,  but  not 
saying  any  thing  of  the  character  of  the  meetings  there,  it  will  not  be  ground 
of  nonsuit  that  the  pit.  at  the  trial  fail  to  prove  that  the  meetings  were 
such  as  he  described  in  his  inducement  (Chalmers  v.  Shackell,  6  C.  &  P. 
475). 

The  deft,  has  a  right  to  have  the  whole  of  the  publication  read  from  which 
the  passages  charged  are  extracts  (Cook  v.  Hughes,  R.  &  M.  112). 

*lf  a  letter  set  out  as  inducement  be  alleged  to  contain  the 
words  and  matter  following,  and  it  is  found  to  contain  all  that  is  [  *953  ] 
stated  in  the  declaration,  and  something  more,  this  is  no  variance 
(Bourke  v.  Warren,  2  C.  &  P.  307).  In  an  action  against  A.  for  publish- 
ing a  libel,  evidence  sufficient  to  go  to  a  jury  is  furnished  by  proof  that  a 
libel  was  actually  published;  that  it  was  a  printed  paper  since  destroyed; 
that  it  corresponded  with  a  printed  paper  produced ;  and  that  A.  printed  a 
paper  corresponding  with  that  produced,  and  sent  300  to  a  shop,  from 
whence  a  person  actually  publishing  the  libel  procured  it,  and  that  the  libel 
was  on  that  occasion  taken  from  a  parcel  apparently  containing  300  (John- 
son v.  Hudson,  7  Ad.  &  E.  233,  n.). 

A  libel  may  be  defined  to  be  a  publication,  without  justification  or  lawful  ex- 
cuse, calculated  to  injure  the  reputation  of  another,  by  exposing  him  to  hatred, 
contempt,  or  ridicule  (Parmiterv.  Coupland,  6  M.  &  W.  105,  per  Parke,  B.). 
A  writing  may  be  a  libel  on  a  private  person,  which  would  not  be  so  on  a 
person  in  a  public  character  or  office,  for  the  acts  of  public  men,  which  con- 
cern the  subject,  may  be  lawfully  commented  upon  without  malice ;  but  to 
impute  bad  or  corrupt  motives,  is  a  libel  in  either  case  (per cur.  ib.).  Whe- 
ther a  writing  is  a  libel  or  not,  is  a  question  for  the  jury,  and  the  judge  is 
not  bound  to  give  any  opinion  on  it  (Baylis  v.  Lawrence,  11  Ad.  &  E.  920). 
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But  the  proper  course  is  for  the  judnre  to  define  what  a  libel  is  in  point  of 
law  (Parmiter  v.  Coupland,  6  M.  &  W.  105). 

Proof  of  Publication  of  written  Slander.']  The  libel  must  be  produced, 
nnd  before  it  is  read  it  must  be  proved  that  it  was  published  by  the  deft. 
Proof  that  the  libel  is  in  the  handwriting  of  the  deft,  is  prima  facie  evidence 
that  he  published  it,  and  will  throw  on  him  the  burden  of  rebutting  such 
presumption  (Rex  v.  Bear,  1  Raym.  417;  Lamb's  case,  9  Rep.  59  b;  but 
see  R.  v.  Bnrdett,  2  B.  &  A.  717 ;  4  B.  &  A.  95,  arg.).  And  printing  a 
libel  is  prima  facie  evidence  of  publishing  it,  unless  qualified  by  circum- 
stances (Baldwin  v.  Elphinstone,  2  Bl.  R.  1038).  But  the  Queen's  Bench 
refused  to  act  upon  this  case,  because  it  did  not  follow,  as  of  course,  from  a 
work  being  printed,  that  the  party  sending  it  forth  employed  a  compositor 
or  other  workman  (Watts  v.  Fraser,  7  Ad.  &  E.  233).  And  the  mere  part- 
ing  with  a  libel  with  such  an  intent,  whereby  a  deft,  loses  all  power  of  future 
control  over  it,  is  an  uttering,  without  a  positive  communication  of  the  con- 
tents of  a  paper  (Rex  v.  Burdett,  4  B.  &  A.  135).  And  a  written  libel  may 
be  published  in  a  letter  to  a  third  person;  but  the  publication  of  a  libellous 
letter  to  the  pit.  himself  will  not  support  a  civil  action,  though  it  will  an 
indictment  (Phillips  v.  Jansen,  2  Esp.  624).  Where,  however,  the  libel  is 
contained  in  a  letter,  sent  by  the  deft,  to  the  pit.,  and  it  appears  that  deft, 
knew  that  the  letters  sent  to  pit.  were  usually  opened  by  his  clerk,  it  will 
amount  to  a  publication  (Delacroix  v.  Thevenot,  2  Stark.  63).  But,  if  a  man 
deliver  a  paper  out  of  his  study  by  mistake,  it  is  not  a  publication,  though  it 
be  a  libel  (5  Mod.  167).  And  the  reading  a  libel  in  the  presence  of  another, 
without  knowing  it  to  be  a  libel,  with  or  without  malice,  does  not  amount  to 
a  publication  (4  Bac.  Abr.  458).  And  having  a  copy  of  a  libel  is  no  pub- 
lication (Vin.  Abr.  12,  224).  And  a  person  having  a  copy  of  a  libellous 
caricature,  showing  it  to  another  on  being  requested  so  to  do,  is  not  thereby 
liable  to  an  action  for  maliciously  publishing  it  (Smith  v.  Wood,  3  Camp. 
323,  sed  queer e}. 

A  letter  containing  a  libel  was  proved  to  be  in  the  handwriting  of  the 
deft.,  and  to  have  been  addressed  to  persons  in  Scotland  ;  to  have 
[  *G57  ]  *been  received  at  an  intermediate  post-office  on  its  passage  to  Scot- 
land, to  be  forwarded  thither,  and 'it  was  produced  at  the  trial  with 
the  proper  postmarks  and  the  seal  broken  :  held  sufficient  evidence  of  a  pub- 
lication to  the  person  to  whom  it  was  addressed  (Warren  v.  Warren,  1  C. 
M.  &  R.  250). 

The  delivery  of  a  libellous  pamphlet  by  the  governor  of  a  colony  to  his 
attorney-general,  not  for  any  official  purpose,  is  a  publication  (Wyatt  v. 
Gore,  Holt,  N.  C.  299).  A  paper  in  the  deft.'s  handwriting  found  in  the 
house  of  the  editor  of  a  newspaper  in  which  the  libel  appeared,  is  evidence 
against  the  deft.,  though  partially  erased  and  altered  {in  immaterial  parts) 
in  the  printed  paper  (Tarpley  v.  BIa!ey,-2  Bing.  N.  C.  437).  Where  a  libel 
has  been  printed  by  the  deft.'s  order,  and  he  has  taken  away  some  of  the 
impressions,  one  of  those  left  with  the  printer  may  be  read  in  evidence 
against  him  (R.  v.  Watson,  2  Stark.  129).  The  sale  of  each  copy  of  a 
printed  libel  is  a  distinct  publication  (R.  v.  Carlile,  1  Ch.  Rep.  151). 

Where  deft,  admitted  that  he  was  the  author  of  a  printed  libel,  "errors 
of  the  press  and  some  small  variance  only  exccpted,"  it  was  received  as  evi- 
dence of  the  publication,  and  the  deft,  was  put  to  prove  material  variances 
(R.  v.  Hall,  1  Stra.  416).  In  an  action  for  libel  contained  in  an  article 
against  church-rates,  written  by  the  deft.,  and  published  in  the  T.  S.  news- 
paper, the  MS.  in  the  handwriting  of  the  deft.,  addressed  "  To  the  editor  of 
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the  T.  S."  and  sent  to  the  T.  S.  office,  is  evidence  to  show  that  the  deft,  in- 
tended the  article  to  be  published  in  that  newspaper.  The  pit.  may  also, 
for  the  same  purpose,  give  in  evidence  hand-hills  on  the  same  suhject,  pub- 
lished by  the  deft,  about  the  same  time,  and  to  show  that  the  libel  was  pub- 
lished with  an  intent  to  injure  the  pit.,  evidence  may  be  given  that  one  of  the 
handbills  was  carried  backwards  and  forwards  before  his  door  (Bona  v. 
Douglas,  7  C.  &  P.  026). 

If  A.  send  a  MS.  to  the  printer  of  a  periodical  publication,  and  does  not 
restrain  the  printing  and  publishing  of  it,  and  he  prints  and  publishes  it  in 
that  publication,  A.  is  the  publisher,  and  liable  to  an  action  (Burdett  v.  Cob- 
bett,  5  Dow.  301  ;  see  Bona  v.  Douglas,  supra). 

Where  A.  and  B.  are  sued  jointly  for  a  libel,  and  A.  lets  judgment  go  by 
default,  it  is  doubtful  whether  the  pit.  must  not  prove  a  joint  publication,  in 
order  to  get  a  verdict  against  B.  (Johnson  v.  Hudson,  7  Ad.  &  E.  233) ;  for 
two  co-defts.  cannot  be  found  guilty  of  separate  publications. 

In  an  action  for  a  libel  in  a  newspaper,  after  proof  of  the  publication  of 
the  libel  by  the  production  of  a  copy  of  the  paper,  a  witness  was  called, 
who  said  that  a  newspaper  bearing  the  same  title,  and,  so  far  as  he  could 
judge  from  a  glance,  containing  the  libel,  had  been  sent  to  the  reading-room 
of  a  literary  institution  of  which  he  was  the  secretary,  by  a  person  un- 
known ;  and  that  it  had  since  been  taken  away  by  some  of  the  members, 
and  never  returned  :  held,  first,  that  sufficient  proof  of  the  loss  of  that  copy 
had  been  given  to  let  in  the  secondary  evidence  of  its  contents  : — secondly, 
that  there  was  evidence  to  go  to  the  jury  that  the  newspaper  sent  to  the 
reading-room  was  a  copy  of  the  number  which  contained  the  libel: — thirdly, 
that  that  copy  having  been  so  sent  by  some  person  unknown,  was  evidence 
against  the  deft.,  not  as  proof  of  malice,  but  as  affecting  the  amount  of  dam- 
ages, by  showing  the  extent  of  the  circulation  of  the  libel  (Galhercole  v. 
Miall,  10  Jur.  337). 

In  an  action  for  libel  contained  in  a  song  which  had  been  published  by 
singing  in  the  streets,  a  witness  who  had  sung  it  was  called,  but  the  identi- 
cal copy  from  which  he  had  sung  it  could  not  *be  produced ;  notice 
to  produce  the  original  having  been  given  ;  proof  that  a  copy  pro-    [*958  ] 
duced  was  similar  to  that  which  had  been  sung,  that  the  manuscript 
had  been  delivered  by  II.,  one  of  the  defts.  to  M.,  the  other,  to  print;  that 
M.  accordingly  printed  1000  copies  and  sent  300  of  them  to  H.,  and  several 
were  delivered  by  him  to  the  witness  was  held  sufficient  evidence,  from  which 
a  jury  might  infer  a  joint  publication  by  both  defts.  (Johnson  v.  Hudson,  7 
Ad.  &  E.  233). 

The  publication  may  be  directly  proved  by  showing  that  deft.,  with  his 
own  hand,  distributed  copies  of  the  libel,  or  exposed  to  the  public  some  libel- 
lous caricature  or  representations  of  the  pit.,  or  that  he  read  or  sang  the 
contents  of  tho  libel  in  the  presence  of  others  (5  Rep.  125;  9  ib.  59  6;  2 
Stark.  Ev.  84S). 

When  the  publication  does  not  take  place  in  this  direct  method,  it  must  be 
traced  up  to  the  deft.,  through  the  medium  of  other  persons'  acts.  Thus,  it 
may  be  proved  that  the  libel  was  bought  in  the  shop  of  a  bookseller,  of  a 
person  acting  in  the^  shop  as  a  servant  of  the  bookseller,  which  will  be 
pfima  facie  evidence  of  a  publication  by  the  bookseller,  inasmuch  as  he  has 
the  profits  of  the  sale,  and  is  therefore  liable  for  the  consequences  (R.  v. 
Almon,  5  Burr.  2686);  though  he  was  not  privy  to  the  contents  or  sale 
(Com.  Dig.  Libel,  B).  To  prove  a  publication  of  a  libel  in  a  newspaper,  a 
reporter  to  the  paper  was  called,  who  proved  that  he  had  given  a  written 
statement  to  the  editor  of  the  newspaper,  the  contents  of  which  had  been 
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communicated  by  the  deft,  for  the  purpose  of  such  publication,  and  that  the 
newspaper  produced  was  exactly  the:  same,  with  the  exception  of  one  or  two 
slight  alterations,  not  affecting  the  sense;;  it  was  held,  that  what  the  reporter 
published  might  be  considered  as  published  by  the  deft.,  but  that  the  news- 
paper could  not  he  read  in  evidence,  without  producing  the  written  account 
delivered  by  the  witness  to  the  editor  (Adams  v.  Kelly,  11.  &  M.  157).  A 
consent  l>y  the  master  to  the  act  of  the  servant  in  printing  a  libel  is  primic 
facie  evidence  of  a  publication  by  the  master  (11.  v.  Harris,  2  St.  Tr.  1039). 
The  delivering  of  a  newspaper  to  the  officer  at  the  stamp-office  is  a  sufficient 
publication  of  a  libel  in  that  paper  (II.  v.  Amphlitt,  4  B.  &  C.  35;  6  D.  & 
11.  125);  showing  that  the  deft,  himself  or  his  servant  delivered  it.  Proof 
that  the  deft,  accounted  with  the  officer  of  stamps  for  the  duty  on  adver 
nients  in  the  paper  in  question,  is  evidence  of  publication  (Cook  v.  Ward,  0 
Bing.  409).  Where  it  appeared  that  the  libel  was  written  in  the  handwriting 
of  the  defr.'s  daughter  (a  minor),  who  usually  wrote  his  letters  of  business, 
but  no  evidence  was  given  of  any  authority  to  write  the  letter  in  question, 
or  of  any  recognition  of  the  letter  by  him,  it  was  held  that  there  was  no 
evidence  of  a  publication  by  the  deft.,  since  this  was  not  an  act  within  the 
scope  of  the  deft.'s  authority  (R.  v.  U'atson,  1  Camp.  215;  Harding  v. 
Greening,  1  Moo.  477).  In  an  action  for  publishing  a  libel  against  the  deft. 
in  a  newspaper,  a  witness  was  called,  who  proved  that  he  had  purchased 
one  of  the  papers  containing  the  libel,  before  the  action  was  brought,  and 
another  copy  after,  which  was  objected  to ;  it  was  held  by  Lord  Ellenbo- 
rough,  C.  J.,  that,  although  it  was  inadmissible  for  the  purpose  of  aggravat- 
ing the  damages,  yet  that  it  was  evidence  to  show  that  the  paper  was  circu- 
lated deliberately  (Plunkett  v.  Cobbett,  cited  2  Sehv.  N.  P.  1U42  ;  Baker  v. 
Wilkinson,  1  C.  &  M.  400). 

In  R.  v.  Peltier,  which  was  an  information  for  a  libel  on  Nopoleon  Bona- 
parte, the  evidence  for  the  prosecution  was  as  follows  : — A  witness  proved 
that  he  had  purchased  several  copies  of  the  book  containing  the  libel  in 
question  of  a  certain  bookseller,  which  copies  he  had  marked  at  the  time, 
the  bookseller  proved  that  deft,  was  the  ^publisher  of  ihe  book, 
[  *  959  ]    and  that  he  had  employed  him  to  dispose  of  the  copies  on  his  ac- 
count, and  that  he  had  accounted  for  them;  an  interpreter  swore 
that  he  understood  the  French  language,  and  that  the  translation  was  cor- 
rect, and  he  then  read  the  libel  in  the  original,  and  the  clerk  at  nisi  prius 
read  the  translation. 

Where  a  libel  contains  matters  imputing  to  another  a  crime  capable  of 
•being  tried,  evidence  cannot  be  received  at  the  trial  of  the  truth  of  these  im- 
putations ;  where,  therefore,  the  libel  contained  imputations  that  certain  per- 
sons at  M.  had  been  guilty  of  murder,  the  court  held,  that  the  judge  at  the 
tried  properly  refused  evidence  of  the  truth  of  the  transactions  stated  in  the 
libel  to  have  taken  place  at  M.  (R.  v.  Burdett,  4  B.  &  A.  145). 

The  deft,  communicated  to  the  editor  of  a  newspaper  certain  facts  con- 
cerning A.  B.,  such  as  that  he  had  been  hung  up  in  effigy  in  a  ludicrous 
character,  &c.,  at  the  same  time  saying  to  the  editor  that  he  wished  he  would 
"  show  up'1  A.  B.  The  editor  knew  of  the  facts  themselves  from  other  quar- 
ters. An  article  subsequently  appeared  in  the  newspaper,  containing  in 
substance  the  matters  so  narrated,  and  which  article  it  appeared  that  .he 
deft,  saw,  and  expressed  his  approbation  of,  after  publication.  The  jury 
found  that  the  article  was  libellous :  held,  that  the  deft,  was  rightly  convicted 
of  the  publication  ((leg.  v.  Cooper,  15  Law  J.  206  ;  8  Q.  B.  533). 

The  evidence  of  publication  of  libels  contained  in  newspapers  is  greatly 
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assisted  by  the  6  &  7  Will.  IV.  c.  76,  which  is  a  repeal  and  re-enactment 
of  33  Geo.  III.  c.  78. 

By  sect.  G,  "no  person  shall  print,  &c.,  any  newspaper  before  there  shall 
be  delivered  to  the  commissioners  of  stamps,  or  other  proper  officer,  or  to 
the  distributor  of  stamps  appointed  for  the  district  wherein  such  newspaper 
is  intended  to  be  printed,  a  declaration  in  writing,  setting  forth  the  correct 
title  of  the  newspaper  to  which  the  same  shall  relate,  and  the  true  description 
of  the  printing-house,  and  also  the  publishing-house,  wiih  the  true  name,  ad- 
dition, and  place  of  abode  of  the  printer,  publisher,  and  two,  at  least,  of  the 
proprietors,  with  their  proportional  shares,  which  declarations  are  to  be  re- 
ceived in  certain  cases." 

By  sect.  8,  "all  such  declarations  as  aforesaid  shall  be  filed  and  kept  in 
such  manner  as  the  commissioners  of  stamps  and  taxes  shall  direct  for  the 
safe  custody  thereof,  and  copies  thereof,  certified  to  be  true  copies,  as  by  this 
act  is  directed,  shall  respectively  be  admitted  in  all  proceedings,  civil  and 
criminal,  and  upon  every  occasion  whatsoever  touching  any  newspaper  men- 
tioned in  any  such  declaration,  or  touching  any  publication,  matter,  or  thing 
contained  in  any  such  newspaper  as  conclusive  evidence  of  the  truth  of  all 
such  matters  set  forth  in  such  declaration  as  are  hereby  required  to  be  therein 
set  forth,  and  of  their  continuance  respectively  in  the  same  condition  down, 
to  the  time  in  question,  against  every  person  who  shall  have  signed  such 
declaration,  unless  it  shall  be  proved  that  previous  to  such  time  such  person 
became  lunatic,  or  that  previous  to  the  publication  in  question  on  such  trial 
such  person  did  duly  sign  and  make  a  declaration  that  such  person  had 
ceased  to  be  a  printer,  publisher,  or  proprietor  of  such  newspaper,  and  did 
duly  deliver  the  same  to  the  said  commissioners,  or  to  such  officer  as  afore- 
said, or  unless  it  shall  be  proved  that  previous  to  such  occasion  as  aforesaid 
a  new  declaration,  of  the  same  or  a  similar  nature  respectively,  or  such  as 
may  be  required  by  law,  was  duly  signed  and  made  and  delivered  as  afore- 
said, respecting  the  same  newspaper  in  which  the  person  sought  to  be  affected 
on  such  trial  did  not  join ;  and  the  said  commissioners,  or  the  proper  author- 
ized officer  by  whom  any  such  declaration  shall  be  kept,  according 
to  the  directions  *of  this  act,  shall,  upon  application  in  writing  [  *960  ] 
made  to  them  or  him  respectively,  by  any  person  requiring  a  copy 
certified  according  to  this  act  of  any  such  declaration  as  aforesaid,  in  order 
that  the  same  may  be  produced  in  any  civil  or  criminal  proceedings,  deliver 
such  certified  copy  to  the  person  applying  for  the  same  upon  payment  of  the 
sum  of  Is. ;  and  in  all  proceedings,  and  upon  all  occasions  whatsoever,  a 
copy  of  any  such  declaration  certified  to  be  a  true  copy  under  the  hand  of 
one  of  the  said  commissioners,  or  of  any  officer  in  whose  possession  the 
same  shall  be,  upon  proof  made  that  such  certificate  hath  been  signed  wi:h 
the  handwriting  of  a  person  described  in  or  by  such  certificate  as  such  com- 
missioner or  officer,  and  whom  it  shall  not  be  necessary  to  prove  to  be  a 
commissioner  or  officer,  shall  be  received  in  evidence  against  any  and  every 
person  named  in  such  declaration  as  a  person  making  or  signing  the  same, 
as  sufficient  proof  of  such  declaration,  and  that  the  same  was  duly  signed 
and  made  according  to  this  act,  and  of  the  contents  thereof,  and  every  such 
copy  so  produced  and  certified  shall  have  the  same  effect  for  the  purposes  of 
evidence  against  any  and  every  such  person  named  therein  as  aforesaid,  to 
all  intents  whatsoever,  as  if  the  original  declaration,  of  which  the  copy  so 
produced  and  certified  shall  purport  to  be  a  copy,  had  been  produced  in  evi- 
dence, and  been  proved  to  have  been  duly  signed  and  made  by  the  person 
appearing  by  such  copy  to  have  signed  and  made  the  same  as  aforesaid  ; 
and  whenever  a  certified  copy  of  any  such  declaration  shall  have  been  pro- 
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ducod  in  evidence  as  aforesaid  against  any  person  having  signed  and  made 
Midi  declaration}  and  a  newspaper  shall  afterwards  be  produced  in  evidence, 
iulitutlod  in  tin;  same  manner  as  the  newspaper  mentioned  in  such  declara- 
tion is  intituled,  and  wherein  the  name  of  the  printer  and  publisher,  and  tin- 
place  of  printing,  shall  be  the  same  as  the  name  of  the  printer  and  publisher, 
Jind  the  place  of  printing  mentioned  in  such  declaration,  or  shall  purport  to 
be  the  same,  whether  such  title,  name,  and  place  printed  upon  such  news- 
paper shall  be  set  forth  in  the  same  form  of  words  as  isconiaincd  in  the  said 
declaration,  or  in  any  form  of  words  varying  therefrom,  it  shall  not  be  IK  - 
cessary  for  the  plaimiiF,  &c.,  in  any  action,  &c.,  to  prove  that  the  news; 
to  which  such  action,  &c.,  may  relate  was  purchased  of  the  defendant,  or 
at  any  house,  shop,  or  office  belonging  to  or  occupied  by  the  deft.,  or  by  his 
servants  or  workmen,  or  where  he  may  usually  carry  on  the  business  of 
printing  or  publishing  such  newspaper,  or  where  the  same  may  be  usuallv 
sold." 

By  section  13,  "That  the  printer  or  publisher  of  every  newspaper  shall, 
upon  every  day  on  which  such  newspaper  shall  be  published,  or  on  the  day 
liext  following,  which  shall  not  be  a  holiday,  deliver  to  the  commissioners 
of  stamps  and  taxes,  or  to  the  proper  authorized  officer  at  the  head  office, 
one  copy  of  every  such  newspaper,  and  of  every  second  or  other  varied  edi- 
tion or  impression  thereof,  so  printed  or  published,  with  the  name  and  place 
of  abode  of  the  printer  or  publisher  thereof,  signed  by  him,  and  in  case  any 
person  shall  make  application  in  writing  to   the  said  commissioners,  or  to 
such  distributor  or  officer  as  aforesaid,  in  order  that  any  newspaper  so  signed 
as  aforesaid  may  be  produced  in  evidence  in  any  proceeding,  the  said  com- 
missioner, or  distributor,  or  officer  shall,  at  the  expense  of  the  party  apply- 
ing at  any  time  within  two  years  from  the  publication  thereof,  either  cau.x- 
such  newspaper  to  be  produced  in  the  court  in  which,  and  at  the  time  when 
the  same  is  required  to  be  produced,  or  shall  deliver  the  same  to  the  party 
applying  for  the  same,  taking  security  at  the  expense  of  such  party  for  re- 
turning the  same  to  the  said  commissioners,  and  all  copies  so  delivered  as 
aforesaid  shall  be  evidence  against  every  printer,  publisher,  and 
[  *961  ]  *proprietor  of  every  such  newspaper  respectively  in  all  proceed- 
ings, civil  or  criminal,  to  be  commenced  and  carried  on,  as  well 
touching  such  newspaper,  as  any  matter  or  thing  therein  contained,  and 
touching  any  other  newspaper,  and  any  matter  or  thing  therein  contained 
which  shall  be  of  the  same  title,  purport,  or  effect,  with  such  copy  so  de- 
livered as  aforesaid,  although  such  copy  may  vary  in   some  instances,  or 
particulars,  either  as  to  title,  purport,  or  effect;  and  every  printer,  publisher, 
and  proprietor  of  any  copy  so  delivered  as  aforesaid  shall,  to  all  intents  and 
purposes,  be  deemed  to  be  the  printer,  publisher,  and  proprietor  respectively 
of  all  newspapers  which  shall  be  of  the  same  title,  purport,  or  effect,  with 
such  copies  or  impressions  so  delivered  as  aforesaid,  notwithstanding  such 
variance  as  aforesaid,  unless  such  printer,  publisher,  or  proprietor  respect- 
ively shall  prove  that  such  newspaper  was  not  printed  or  published  by  him, 
nor  by  nor  with  his  knowledge  or  privity." 

Now,  therefore,  the  production  and  proof  of  a  certified  copy  of  the  affidavit, 
and  of  a  newspaper  corresponding  in  the  title,  names,  and  descriptions  of 
printer  and  publisher,  with  the  newspaper  mentioned  in  the  affidavit,  will  1;<- 
evidence  of  publication  (Mayne  v.  Fletcher,  9  B.  &  C.  362  ;  R.  v.  Hunt,  31 
St.  Tr.  375);  but,  if  the  affidavit  and  newspaser  vary  in  the  place  of  resi- 
dence of  the  party,  it  was  held  insufficient  (Murray  v.  Souter,  cited  6  Bin;:. 
414  ;  see  R.  v.  Franceys,  2  Ad.  &  E.  49).  Where  a  certified  copy  of  li. 
stamp-office  declaration  was  put  in,  which  stated  the  title  of  the  newspaper 
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to  be  "  The  Leicester  Herald  and  Midland  Advertiser,"  and  the  intended 
place  of  publication  to  be  "  No  23,  Charles  Street,  in  the  parish  of  St.  Mar- 
garet, in  the  borough  of  Leicester;"  the  newspaper  containing  the  libel  had 
the  same  title,  but  the  place  of  publication  in  the  imprint  at  the  end  of  it  was 
"  at  the  corner  of  Charles  Street  and  Hatfield  Street,  in  the  parish  of  St. 
Margaret,  in  the  borough  of  Leicester :"  held,  that  this  sufficiently  showed 
the  identity  of  the  newspaper,  so  as  to  allow  it  to  be  given  in  evidence  under 
the  8th  sect.  (Baker  v.  Wilkinson,  1  C.  &  M.  399).  The  evidence  of  pub- 
lication was  that  the  pit.  had,  many  years  after  the  libel  was  printed,  sent  a 
person  to  the  newspaper  office  to  buy  a  copy  of  the  newspaper  in  which  the 
libel  appeared,  and  to  whom  a  copy  was  sold  at  the  office :  held,  evidence  of 
publication  (Brunswick  (Duke  of)  v.  Harmer,  19  Law  J.  20,  Q.  B.). 

Although  the  plea  admits  the  publication,  the  pit.  may  prove  the  manner 
of  the  publication  with  a  view  to  the  amount  of  damages  (Vines  v.  Serell,  7 
C.  &  P.  163).  After  proving  the  publication,  the  libel  itself  may  be  read. 
As  to  what  a  variance  (ante,  p.  919).  If  the  libel  be  in  a  foreign  language, 
it  will  be  necessary  to  show  that  the  translation  stated  in  the  declaration  is 
correct  (R.  v.  Peltier,  S.  N.  P.  1041). 

Proof  of  Publication  of  Verbal  Slander.]  Where  the  action  is  for  oral 
slander,  evidence  of  its  having  been  spoken  in  the  presence  of  a  third  person 
is  sufficient  (B.  N.  P.  5).  An  alleged  speaking  in  the  presence  of  A.  and 
others,  is  satisfied  by  a  speaking  in  the  presence  of  others  only  (Ib.).  The 
words  charged  in  the  declaration  shall  be  proved  to  have  been  spoken,  though 
greater  latilude  is  allowed  in  this  respect  than  in  those  of  written  libels;  and, 
provided  the  sense  be  kept  entire,  it  seems  that  even  partial,  grammatical 
variances  in  the  construction  of  sentences  will  not  be  material ;  (see  ante,  p. 
921),  as  to  what  is  a  variance.  Where  a  witness,  having  heard  scandalous 
words  spoken,  has  committed  them  immediately  to  writing,  he  may  after- 
wards read  the  paper  in  evidence,  if  he  swear  that  the  words  con- 
tained in  it  are  the  very  words  (per  *Holt,  C.  J. ;  Sandwell  v.  [  *962  ] 
Sandwell,  Holt,  Rep.  295) ;  and,  if  the  words  have  not  been 
written  immediately,  the  witness  may  refer  to  his  minutes  to  refresh  his 
memory  (2  Stark.  Ev.  846). 

Proof  of  Innuendoes.']  If  traversed,  the  pit.  must  in  general  prove  the 
innuendoes  as  laid,  and  the  whole  must  be  proved  where  it  gives  a  specific 
character  to  the  slander  or  libel,  if  it  be  not  on  the  face  of  the  declaration  a 
bad  one  (Williams  v.  Stott,  1  C.  &  M.  687;  Harvey  v.  French,  ib.  11; 
Roberts  v.  Camden,  9  East,  93).  Therefore,  where  the  words  imputed 
fraud  or  felony,  and  the  innuendo  confined  them  to  the  latter  sense :  held, 
that  pit.  must  prove  them  to  have  been  spoken  in  that  sense  (Smith  v.  Gary, 
3  Camp.  461). 

If  the  libel  be  connected  by  innuendo,  with  a  particular  allegation  pit.  will 
be  bound  to  prove  a  libel  relating  to  the  matter  contained  in  that  allegation  (May 
v.  Brown,  3  B.  &  C.  128 ;  Sellers  v.  Till,  4  B.  &  C.  655).  Bui  where  the 
pit.  instead  of  referring  to  any  precedent  allegation,  improperly  introduces 
new  matter  not  requisite  to  sustain  the  action,  such  new  matter  is  mere  sur- 
plusage, and  does  not  require  proof  (Roberts  v.  Camden,  supra;  Harvey  v. 
French,  supra}. 

It  seems  where  the  words  import  in  themselves  a  criminal  charge,  and  the 
innuendo  introduces  matter  merely  useless,  it  may  be  treated  as  surplusage 
(Day  v.  Robinson,  1  Ad.  &  E.  558  ;  Williams  v.  Gardiner,  1  M.  &  W. 
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245).  Whether  the  words  of  an  innuendo  bear  the  construction  put  upon 
them  in  the  innuendo  is  for  the  jury  (Broome  v.  Gosden,  1  C.  B.  728). 

Where  some  of  the  innuendoes  sufficient  to  maintain  the  action,  are  proved, 
and  others  not,  the  pit.  may  confine  his  verdict  to  those  that  are  proved,  but 
if  he  take  a  general  verdict,  the  deft,  may  have  his  costs,  as  to  the  libellous 
^matter  connected  with  the  negatived  innuendoes  (Prudhomme  v.  Fraser,  2 
Ad.  &  E.  645).  But,  the  judge  will  not  strike  out  those  unproved,  nor  the 
introductory  matter  connected  with  them,  although  superfluous  (Ib.). 

The  declarations  of  spectators  whilst  viewing  a  libellous  picture  publicly 
exhibited,  were  admitted  to  show  that  the  picture  was  intended  to  represent 
the  parties  libelled  (Du  Bost  v.  Beresford,  2  Camp.  512). 

A  declaration  for  a  libel  stated  that  on  a  certain  night  a  gentlemen  was 
hocussed  and  robbed  in  a  public-house  kept  by  the  pit.  Innuendo,  "  that  a 
person  had  been  feloniously  drugged  and  robbed  in  the  said  public-house  of 
the  pit.,  and  thereby  intending  to  cause  it  to  be  believed  that  the  said  public- 
house  of  the  pit.  was  the  resort  of,  and  frequented  by  felons,  thieves,  and 
depraved  and  bad  characters."  The  jury  having  returned  a  verdict  for  the 
deft.,  notwithstanding  that  witnesses,  called  for  the  pit.,  stated  that  they  had 
ceased  to  frequent  the  plt.'s  house  in  consequence  of  the  publication,  and  that 
they  understood  the  libel  as  an  imputation  upon  the  pit.  and  upon  the  cha- 
racter and  conduct  of  his  house, — the  court  refused  to  grant  a  rule  for  a  new 
trial  (Broome  v.  Gosden,  1  C.  B.  728). 

Words,  though  actionable  in  themselves,  and  not  stated  in  the  declaration, 
may  be  given  in  evidence  to  show  the  practice  of  the  deft.,  but  the  jury  ought 
not  to  give  damages  for  such  words  (Rustell  v.  Macquiester,  1  Camp.  49  ; 
Ward  v.  Weekes,  supra). 

Damages.']  Special  damage  when  necessary  to  support  the  action  must 
be  specially  traversed  (Parping  v.  Harris,  2  M.  &  R.  5) ;  but  not  where  the 
words  are  actionable  per  se  (Smith  v.  Thomas,  2  Bing.  N.  C.  372).  The 

measure  of  damages  in  this  action  is  the  extent  of  the  injury  which 
[  *963  ]  the  person  slandered  may  have  sustained.  Where  *special  damage 

is  the  gist  of  the  action,  pit.  will  be  nonsuited  if  he  do  not  prove 
such  damage  as  laid  in  the  declaration ;  but  where  the  words  are  of  them- 
selves  actionable  the  jury  must  find  for  the  pit.  though  the  special  damage 
alleged  be  not  proved  (1  Saund.  243,  n.  5 ;  B.  N.  P.  6 ;  Lowe  v.  Hanvood, 
Jon.  W.  196  ;  Morris  v.  Langdale,  2  B.  N.  P.  284  ;  Ward  v.  Weeks,  7  Bing. 
211);  pit.  must  confine  himself  to  the  allegations  in  his  declaration,  as  he 
will  not  be  allowed  to  go  into  evidence  of  other  causes  of  special  damage 
than  those  alleged  (1  JJaund.  243  d,  n.);  see  ante,  p.  ,  as  to  what  evi- 
dence of  special  damage  is  admissible  when  not  stated  in  the  declaration. 
When  the  declaration  in  an  action  for  slander  imputing  incontinence  to  the 
pit.,  stated,  that  he  was  preacher  to  a  dissenting  congregation  in  a  certain 
chapel,  and  derived  considerable  profit  therefrom,  and  by  reason  of  the  slan- 
der the  said  persons  frequenting  his  chapel  had  refused  to  permit  him  to 
preach  there,  and  had  discontinued  his  salary,  &c. :  held  sufficient  without 
saying  who  those  persons  were,  and  general  evidence  was  admissible  (Hartly 
v.  Herring,  8  T.  R.  130).  The  persons  particularized  in  the  declaration  as 
having  left  off  dealing  with  the  pit,  by  reason  of  the  speaking  of  the  words, 
may  be  called  as  witnesses  to  prove  the  fact  (see  Lib.  Plac.  45,  pi.  66 ;  Lil. 
Ent.  78,  80;  ib.  61,  62 ;  1  Saund.  243  a,  n.).  In  an  action  for  slanderous 
worQs,  charging  a  baker  with  using  adulterated  flour,  if  the  declaration 
allege,  as  special  damage,  that  several  persons,  naming  them,  discontinued 
to  take  his  bread,  the  person  of  whom  they  used  to  buy  it  cannot  be  asked 
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what  reason  they  gave  for  ceasing  to  take  it  any  longer ;  hut  the  persons 
themselves  must  be  called  to  prove  their  motives  (Filk  v.  Parsons,  2  C.  &  P. 
201).  But,  where  special  damage  is  alleged  to  be  the  loss  of  performances 
at  a  theatre,  or  place  of  public  amusement,  a  witness  may  be  examined 
generally  as  to  the  diminution  in  the  receipts,  but  he  cannot  be  asked  whether 
particular  pe'rsons  have  not  attended  in  consequence  (Ashley  v.  Harrison,  1* 
Esp.  48 ;  see  Hopwood  v.  Thorn,  19  Law  J.  94,  C.  B.);  and  see  further,  as 
to  what  damage  pit.  may  recover,  ante,  p.  927,  939.  If  the  special  damage 
have  been  alleged  to  have  ensued  from  words  spoken  by  the  deft.,  he  cannot 
recover  on  proof  that  the  damage  resulted  from  a  third  person  repeating 
what  the  pit.  had  said  (Ward  v.  Weeks,  7  Bing.  211). 

Where  the  words  are  actionable  in  themselves,  or  with  reference  to  the 
plt.'s  trade,  &c.,  it  is  not  necessary  to  give  any  evidence  of  damage  (Tripp 
v.  Thomas,  3  B.  &  C.  427 ;  Ingram  v.  Lawson,  6  Bing.  N.  C.  212) ;  neither 
in  such  case  nor  where  the  special  damage  is  the  gist  of  the  action,  will  the 
pit.  be  allowed  under  the  general  allegation  of  damage  to  give  in  evidence 
particular  instances  (B.  N.  P.  7 ;  1  Saund.  243  d,  n.). 

The  loss  of  substantial  benefit  arising  from  the  hospitality  of  friends  is 
sufficient  special  damage  (Moore  v.  Meagher,  1  Taunt.  39). 

An  allegation  that  by  reason  of  the  speaking  of  slanderous  words  by  the 
deft.,  one  D.  refused  to  trust  the  pit.  is  not  proved  by  evidence  that  the  deft, 
spoke  the  words  to  E.,  who  voluntarily  and  without  the  privity  of  the  deft, 
repeated  them  to  D.  (Ward  v.  Weeks,  7  Bing.  211). 

The  special  damage  must  be  the  legal  and  natural  consequence  of  the 
words  spoken,  and  not  the  mere  wrongful  act  of  third  person  (Vicars  v.  Wil- 
cocks,  8  East,  1 ;  Ward  v.  Weeks,  7  Bing.  215 ;  but  see  Green  v.  Button,  2 
C.  M.  &  R.  713 ;  Newman  v.  Zachary,  Al.  3);  in  the  latter  case  it  was  held 
that  if  a  stranger  wrongfully  disturbs  the  plt.'s  possession  in  consequence  of 
the  deft.'s  slander  the  action  lies  against  the  deft,  as  well  as  the  stranger. 

The  damage  must  not  be  too  remote ;  thus,  where  the  deft,  libelled  a  public 
performer,  in  consequence  of  which  she  refused  to  sing,  and  *the 
party  who  had  engaged  her  to  sing  brought  an  action  on  the  case:  [  *964  ] 
held,  that  the  damage  was  too  remote  (Ashly  v.  Harrison,  1  Esp. 
48). 

Where  several  statements  are  laid  in  the  declaration  as  distinct  parts  of 
the  same  discourse,  it  will  be  taken  as  one  count,  and  a  general  verdict  and 
damages  may  be  taken,  though  some  of  the  statements  are  not  actionable 
(Griffiths  v.  Lewis,  8  Q.  B.  841). 

Slander  of  Title  and  Goods.]  Strictly  speaking  this  is  an  action  for  special 
damage  to  the  plt.'s  title  by  a  false  and  malicious  statement,  rather  than  an 
action  for  defamation  (Malacher  v.  Soper,  3  Bing.  N.  C.  371 ;  Galsolve  v. 
Mathers,  1  M.  &  W.  499).  It  seems  that  the  allegation  of  falsehood  in  the 
declaration  is  unnecessary,  for  the  malicious  interference  of  a  mere  stranger 
is  actionable  (Rowe  v.  Roach,  1  M.  &  S.  304).  Before  the  R.  G.  plt.'s  title 
might  be  shown  to  be  defective  under  the  general  issue,  for  if  the  pit.  has  no 
title  he  has  sustained  no  legal  damage  (Walson  v.  Reynolds,  M.  &  M.  1). 
The  deft,  was  ground  landlord  of  premises,  a  lease  of  which  pit.  was  as- 
signee, which  were  put  up  for  sale  at  an  auction,  at  which  deft,  stated  that 
all  the  covenants  were  broken,  that  he  had  served  notice  of  ejectment,  and 
that  it  would  cost  70/.  to  repair ;  only  some  of  the  covenants  had  been  broken ; 
upon  this  statement  the  lease  sold  for  less  than  it  otherwise  would.  The 
judge  directed  the  jury,  in  an  action  for  this  slander,  that  the  only  question 
was  whether  the  deft,  had  said  anything  untrue  about  the  lease,  and,  if  so, 
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pit.  wns  entitled  to  recover:  held,  that  the  proper  question  was,  whether  that 
part  of  deft.'s  statement  which  was  false  was  also  malicious,  and  productive 
of  damage  to  pit.  (Brook  v.  Rawl,  19  Law  J.,  114,  Ex.). 

If  the  deft.,  though  a  mere  stranger,  make  the  statement  lonafidc,  and  on 
reasonable  grounds,  although  it  be  untrue  he  is  not  liable  (Ib.). 
fc 

Verdict.']  Where  one  of  several  counts  in  a  declaration  for  slander  is  bad, 
and  some  of  the  defamatory  words  in  it  arc  proved,  and  the  jury  find  a  ver- 
dict generally,  with  damages  for  the  pit.,  the  court  will  award  a  venire  de 
novo  (Empson  v.  Griffin,  11  Ad.  &  E.  186,  recognising  Angel  v.  Alexander, 
7  Bing.  110;  Day  v.  Robinson,  ib.  554). 

Evidence  for  Defendant. 

Under  General  Issue.]  We  have  already  seen  what  proof  this  plea  will 
put  the  pit.  to,  as  also  what  matter  deft,  may  prove  under  it,  showing  he 
was  not  guilty  of  malice,  &c.  Deft,  should  be  prepared  to  rebut  the  plt.'s 
proofs :  as  to  accord  and  satisfaction,  ante,  Vol.  I,  p.  24 ;  post,  p.  965  ;  as  to 
what  deft,  may  show  in  mitigation  of  damages,  see  infra. 

In  an  action  for  a  libel,  the  deft,  has  a  right  to  have  the  whole  of  the  pub- 
lication read  from  which  the  passages  charged  are  extracts  (Cooke  v.  Hughes, 
11.  &  M.  112). 

Where  that  which  is  laid  as  the  cause  of  action  in  the  declaration  is  proved 
at  the  trial,  the  pit.  cannot  be  nonsuited  upon  the  ground  that  the  facts  charged 
did  not  disclose  ground  of  action  (Lumley  v.  Allday,  1  Cr.  &  J.  401).  Evi- 
dence admissible  and  pertinent  under  the  general  issue  cannot  be  excluded 
merely  because  it  happens  incidentally  to  prove  the  truth  of  the  libel  (Man- 
ning v.  Clement,  7  Bing.  364). 

Accord  and  Satisfaction,  if  pleaded  specially  (see  "  ACCORD  AXD 
[  *965  ]  SATISFACTION"),  *is  a  good  defence  to  this  action,  and  an  agree- 
ment not  to  bring  the  action  in  consideration  of  the  deft,  destroying 
certain  documents  relating  to  the  charge  imputed  to  the  pit.  which  the  deft, 
accordingly  destroyed,  held  to  be  evidence  of  accord  and  satisfaction  (Lane 
v.  Applegate,  I  Stark.  97). 

Under  plea  of  Justification.]  Where  the  deft,  admits  the  publishing  or 
speaking  of  the  words  or  libel  as  stated,  and  justified  by  reason  of  their 
truth,  he  must  plead  this  matter  specially,  and  he  cannot  give  it  in  evi- 
dence under  the  general  issue  (Smith  v.  Richardson,  Willes,  20;  1  Saund. 
ISO,  n. ;  Reg.  Gen.  ante,  p.  930).  Such  evidence  is  inadmissible  under 
the  general  issue  either  in  bar  of  the  action,  or  in  mitigation  of  the 
damages  (Underwood  v.  Parkes,  2  Stra.  1200 ;  but  see  p.  964,  "  Slander  of 
Title"). 

In  an  action  for  libel  in  a  newspaper,  the  deft,  is  not  entitled  at  the  trial 
to  assume  the  truth  or  falsehood  of  other  parts,  stated  in  other  parts  of  the 
paper,  and  which  have  not  been  made  the  subject  of  an  action  (Parmiter  v. 
Coupland,  6  M.  &  W.  105). 

After  the  pit.  has  proved  his  case  under  the  general  issue,  the  deft,  must 
be  prepared  to  support  his  plea  of  justification.  The  evidence  must  neces- 
sarily depend  on  the  facts  stated  in  the  plea.  A  plea  that  the  words  are 
true  in  substance  and  fact,  must  be  strictly  proved  as  to  all  the  material  parts 
of  the  slander  (Snope  v.  Dobbs,  1  Bing.  203  ;  Warner  v.  Lloyd,  2  B.  &  C. 
C78 ;  4  D.  &  R.  230).  Under  a  plea  of  justification,  that  the  deft,  was  only 
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the  repeater  of  the  slander,  and  that  he  named  the  author  at  the  time  of 
the  slander,  and  that  he  was  present  and  heard  the  original  slander  pub- 
lished by  the  third  person,  the  deft,  must  prove  the  slander  actually  published 
by  such  third  person,  and  not  merely  the  substance  of  it  (Maitland  v.  Gould- 
ney,  2  East,  426  ;  see  Mills  v.  Spencer,  Holt,  N.  P.  533  ;  M'Gregor  v. 
Thwaites,  3  B.  &  C.  24;  4  D.  &  R.  695;  Lewis  v.  Walter,  4  B.  &  A. 
605). 

But  it  must  be  shown  that  the  deft,  believed  the  words  to  be  true,  and  that 
he  repeated  them  on  a  justifiable  occasion  (M'Pherson  v.  Daniels,  10  B.  &  C. 
263),  which  is  in  fac  ttantamount  to  aprivileged  statement  (see  Bennett  v. 
Bennett,  6  C.  &  P.  588 ;  Speck  v.  Phillips,  5  M.  &  W.  279). 

There  seems  to  be  little,  if  any,  difference  in  proof  of  a  specific  charge 
involved  in  a  civil  proceeding,  and  the  evidence  which  is  essential  to  sup- 
port an  indictment  for  a  similar  charge  (Noble  v.  Fuller,  Pea.  Ad.  Ca.  139; 
Stark.  Ev.  643  ;  Cock  v.  Field,  3  Esp.  133  ;  Chalmers  v.  Shackell,  6  C.  & 
P.  475 ;  Wilmott  v.  Harmer,  8  C.  &  P.  '695). 

If  a  publication  be  libellous,  it  would  not  be  justifiable  on  the  ground  that 
it  was  promulgated  at  a  public  .meeting,  called  to  petition  parliament  against 
making  a  grant  in  support  of  a  Roman  catholic  college  (Hearne  v.  Stovvell, 
12  Ad.  &  E.  719). 

If  in  a  case  of  libel  the  deft,  state  in  his  plea  certain  specific  facts,  on 
which  he  justifies  the  publication,  a  letter  written  by  the  pit.,  which  does  not 
go  to  prove  any  of  the  specific  facts  alleged  in  the  plea,  is  not  admissible  in 
evidence  for  the  deft.  (Moscati  v.  Lawson,  7  C.  &  P.  32). 

In  an  action  for  libel,  imputing  to  the  pit.,  a  medical  officer  of  a  poor-law 
union,  that  he  had  neglected  two  pauper  patients,  the  deft,  justified  that  the 
imputations  were  true  :  held,  that  the  book  in  which  the  pit.,  under  the  order 
of  the  poor-law  commissioners,  made  entries  as  to  the  cases  of  the  pauper 
patients,  was  not  admissible  as  evidence  in  his  favour  (Mayrick  v.  Wakley, 
8  C.  &  P.  283). 

A  plea  of  justification  to  a  libel,  in  which  the  deft,  justifies  on  the  ground 
that  the  pit.  was  guilty  of  bigamy,  requires  the  same  strictness 
*of  proof  as  is  required  on  the  trial  of  an  indictment  for  bigamy  [  *966  ] 
(Wilmett  v.  Harmer,  8  C.  &  P.  695).  If,  in  justifying  a  libel,  that  * 
the  pit.  was  guilty  of  polygamy,  in  marrying  three  wives,  who  were  all  liv- 
ing at  the  same  time,  the  deft,  pleads  that  the  pit.  was  guilty  of  polygamy, 
in  marrying  three  persons  named,  who  were  all  living  at  the  same  time,  it 
is  sufficient  proof  of  the  marriages  to  show  the  actual  marriages  as  to  two, 
and  reputation  and  cohabitation  as  to  the  third  ;  because,  if  by  the  term  po- 
lygamy, the  offence  of  bigamy  is  meant,  the  substance  of  the  issue  is  made 
out,  by  proof  of  the  two  marriages ;  and  if,  by  the  term  polygamy,  the 
mere  fact  of  three  marriages  is  meant,  as  distinct  from  the  crime  of  bigamy, 
evidence  of  reputation  and  cohabitation  is  receivable  (Ib.).  Other  cases  as 
to  justification. 

Where  there  is  a  plea  of  not  guilty  and  justification  and  the  jury  find 
for  the  deft,  on  the  general  issue,  they  should  be  discharged  from  finding 
on  the  special  pleas  (Robertson  v.  M'Dougall,  4  Bing.  670,  675;  1  Moo.  & 
P.  692  ;  3  C.  &  P.  259). 

A  plea  of  justification  in  an  action  for  a  libel  containing  three  material 
allegations,  as  to  one  of  which,  the  jury  in  the  course  of  the  summing  up 
expressed  themselves  satisfied  that  the  proof  failed.  The  judge  told  them 
that  to  warrant  a  finding  in  favour  of  the  deft,  they  must  be  satisfied  that 
all  three  of  the  allegations  were  substantially  made  out.  The  jury,  after 
two  hours'  deliberation,  returned  a  verdict  for  the  deft,  upon  that  plea.  The 


966 


SLANDER,  ACTIONS  FOR. 


court  refused  to  set  it  aside  (Napier  v.  Daniell,  3  Sco.  417;  2  Hodges,  187; 
3  Bing.  N.  C.  77).  In  an  action  for  slander,  after  a  verdict  for  the  pit., 
with  100Z.  damages,  the  court  refused  to  allow  the  deft,  to  have  a  new  trial, 
and  to  be  allowed  to  plead  the  truth  of  the  words  upon  any  terms,  though 
it  was  alleged  that  there  was  ample  evidence  to  support  a  justification,  and 
the  general  issue  only  was  pleaded  through  the  mistake  of  the  pleader,  which 
was  not  discovered  till  the  day  before  the  trial  by  the  counsel,  when  an  ap- 
plication had  been  made  for  leave  to  add  a  justification  ;  but  the  deft,  did 
not  swear  that  he  had  never  used  the  words,  and  one  of  the  witnesses  had 
pointed  out  the  want  of  a  special  plea  a  considerable  time  previously  (Kirby 
v.  Simpson,  3  Dowl.  P.  C.  791). 

In  an  action  for  a  libel,  where  the  general  issue  is  pleaded,  and  also  spe- 
cial pleas  in  justification,  the  pit.  may  in  the  outset  give  all  the  evidence  he  in- 
tends to  offer  to  rebut  such  justification,  or  he  may  do  so  in  reply  to  evidence 
produced  by  the  deft. ;  but  he  is  not  entitled  to  give  part  of  such  evidence 
in  the  first  instance,  and  reserve  the  remainder  for  reply  to  the  deft.'s  case 
(Browne  v.  Murray,  R.  &  M.  254). 

Proof  of,  in  Mitigation  of  Damages.]  It  was  resolved,  at  a  meeting  of 
all  the  judges,  by  a  large  majority,  that,  on  not  guilty,  the  truth  of  the 
words  shall  not  be  allowed  to  be  given  in  mitigation  of  damages  (Under- 
wood v.  Parkes,  2  Stra.  1200  ;  Willes,  20).  But  the  deft,  may  prove,  under 
the  general  issue,  in  mitigation  of  damages,  that  the  pit.  had  been  gene- 
rally suspected  of  the  crime  imputed  to  him,  or  that  there  were  reports  in 
the  neighbourhood  that  he  had  been  guilty  of  similar  practices  (Leicester 

(Lord)  v.  Walter,  2  Camp.  251 ;  v.  Moor,  1  M.  &  S.  284;  Kno- 

ble  v.  Fuller,  Peak,  Ad.  Ca.  139) ;  but  he  cannot  prove  facts  to  negative 
the  presumption  of  malice  (Waitham  v.  Weaver,  1  D.  &  Ry.  10,  per  Ab- 
bott, C.  J. ;  Mills  v.  Spencer,  Holt,  N.  P.  535).  So,  he  may  prove  that  the 
substance  of  the  libel  had  been  published  in  a  newspaper,  without  producing 
the  newspaper  (Wyatt  v.  Gore,  Holt,  N.  P.  299).  But  this  has  been 
questioned,  and  it  has  been  held,  it  cannot  be  shown  in  mitigation  of  dama- 
ges that  *the  libel  was  communicated  by  a  correspondent  (Tal- 
[  *967  ]  butt  v.  Clark,  1  M.  &  R.  312).  Nor  that  it  had  appeared  in  ano- 
ther newspaper,  and  that  pit.  had  brought  an  action  against  the  pro- 
prietors of  that  paper,  and  recovered  damages  (Cheevy  v.  Carr,  7  C.  &  P. 
64  ;  see  Snowden  v.  Smith,  1  M.  &  S.  286,  n. ;  per  Chambre,  J.).  Nor 
can  the  deft,  give  in  evidence  under  the  general  issue,  that  the  slander  was 
communicated  to  him  by  a  third  person  (Mills  v.  Spencer,  Holt,  N.  P. 
534). 

The  deft,  may  show  that  he  was  provoked  to  issue  the  libel  by  publications 
of  the  pit.,  reflecting  upon  him  (Watts  v.  Fraser,  7  Ad.  &  E.  223  ;  8  Ad.  & 
E.  170).  Qucere,  whether  the  means  of  proof  furnished  by  6  &  7  Will.  IV. 
c.  76,  s.  8,  as  to  the  publication  of  newspapers,  be  applicable  to  prove  such 
publication  by  pit.  (Ib.).  A  deft,  offering  such  evidence  in  mitigation, 
must  prove  that  the  libel  which  he  complains  of  came  to  his  knowledge 
before  he  libelled  the  pit.  (Ib.) ;  and  the  mere  production  from  the  stamp- 
office  of  a  newspaper  deposited  there  by  the  pit.  as  publisher,  pursuant  to  the 
statute,  does  not  prove  this  fact  (Ib.)  ;  nor  is  it  even  to  be  inferred  from  the 
deposit  of  such  newspaper  that  similar  ones  were  published  to  the  world  ia 
general  (Ib.).  If  deft,  allege,  in  mitigation,  that  a  libellous  book  was  pub- 
lished against  him,  and,  in  support  of  such  case,  a  bookseller  produces  from 
his  own  possession  a  printed  book,  stating  his  belief  that  it  was  one  of  a 
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number  of  copies  published  at  his  shop,  this  is  not  evidence  for  the  jury  that 
another  book  with  the  same  contents  was  actually  published  (Ib.). 

In  an  action  for  libel,  a  letter  written  to  the  deft,  containing  a  statement 
of  the  facts  upon  which  he  founded  his  charges,  is  receivable  in  evidence  on 
his  behalf,  to  show  the  bona  fides  with  which  he  acted  (Blackburn  v.  Black- 
burn, 4  Bing.  395). 

A  deft,  has  been  allowed  to  give  evidence  palliating,  though  not  justifying 
his  act  in  publishing  a  libel ;  e.  g.,  that  he  copied  it  from  a  newspaper,  but 
not  that  it  appeared  concurrently  (Saunders  v.  Mills.,  6  Bing.  213). 

In  an  action  for  libel  contained  in  a  newspaper,  the  deft,  has  a  right  to 
have  read,  as  part  of  the  plt.'s  case,  another  part  of  the  same  newspaper 
referred  to  in  the  libel  complained  of  (Thornton  v.  Stephens,  2  M.  &  R. 
45). 

Where  tHe  declaration  alleged  that  the  words  "  black  sheep"  were  used 
by  the  defts.  to  mean  bad  characters,  and  then  stated  a  libel,  calling  the  pit. 
a  black  sheep,  the  meaning  assigned  to  the  words  cannot  be  disproved  by 
the  deft,  under  not  guilty,  for  it  is  inducement  (M'Gregor  v.  Gregory,  11  M. 
&  W.  287). 

It  was  determined  in  the  Court  of  Exchequer,  in  Jones  v.  Stevens,  11  Pri. 
235,  that  evidence  of  the  plt.'s  general  bad  character  was  not  admissible  in 
mitigation  of  damages  under  the  general  issue:  as  the  deft,  is  not  permitted, 
on  the  general  issue,  to  prove  the  truth  of  the  charge,  so  neither  is  the  pit. 
at  liberty  to  give  evidence  of  its  falsehood  (Stuart  v.  Lovell,  2  Stark.  93  ; 
see  1  Saund.  244;  notes  by  Patteson  and  Williams,  JJ.).  Such  evidence 
was  admitted  by  Lord  Tenterden  in  Mawly  v.  Barber,  2  Stark.  Ev.  470  ; 
and  it  is  generally  admitted  now  (see  Duncombe  v.  Daniel,  cited  7  Dowl.  P. 
C.  472).  The  deft,  cannot  give  in  evidence  that  pit.  was  in  the  habit  of 
libelling  deft.  (Wakley  v.  Johnson,  R.  &  M.  422);  nor  other  libels  published 
of  him  by  pit.,  not  distinctly  relating  to  the  same  subject  (May  v.  Brown,  3 
B.  &  C.  113 ;  4  D.  &  R.  670;  2  Camp.  77  ;  Finnerty  v.  Tipper,  ib. ;  Tarp- 
ley  v.  Blabey,  2  Bing.  N.  C.  437) ;  unless  they  are  shown  to  be  the  cause 
of  the  libel  charged,  and  to  have  come  to  deft.'s  knowledge  before  the  publi- 
cation of  his  own  libel  (Watts  v.  Fraser,  7  Ad.  &  E.  223). 

*The  deft,  may  show  that  the  libel  is  a  correct  report  of  an  in-  [*968  ] 
vestigation  at  a  coroner's  inquest  (East  v.  Chapman,  M.  &  M.  46). 

By  6  &  7  Viet.  c.  96,  s.  1,  the  deft,  may  (after  notice  given  at  the  time 
of  delivering  the  plea)  show  in  mitigation  that  he  offered  an  apology  before 
action  brought,  or  as  soon  after  as  he  had  an  opportunity,  in  case  the  action 
was  commenced  before  there  was  one. 

Where  the  pit.  declared  as  proprietor  and  editor  of  a  newspaper,  it  was 
proved  that  pit.  was  proprietor,  but  that  his  servant  was  editor:  held  to  be 
a  fatal  variance  (Heriot  v.  Stuart,  1  Esp.  437). 

An  executor  may  under  17  Car.  II.  c.  8,  s.  1,  enter  up  judgment  on  a 
verdict  obtained  by  his  testator  in  an  action  for  libel. 

In  an  action  for  libel  the  judge  may  certify  under  3  &  4  Viet.  c.  24,  s. 
2,  that  the  grievance  for  which  the  action  was  brought  was  wilful  and  mali- 
cious (Forster  v.  Pointer,  8  M.  &  W.  395). 

Doubts  having  arisen  whether  on  the  trial  of  an  indictment  or  informa- 
tion for  a  libel  upon  the  plea  of  not  guilty,  it  was  competent  to  the  jury  to 
give  their  verdict  upon  the  whole  matter  in  issue,  it  was  by  32  Geo.  III.  c. 
60,  enacted  and  declared,  that  the  jury  may  give  a  general  verdict  of 
guilty,  or  not  guilty,  upon  the  whole  matter  put  in  issue,  and  shall  not  be 
required  or  directed  by  the  court  to  find  the  deft,  guilty  merely  on  the  proof 
of  the  publication,  and  of  the  sense  ascribed  to  the  same  in  the  indictment 
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or  information;  provided  that  the  court  shall  givo  their  opinion  and  direction 
to  the  jury  on  the  matter  in  issue,  as  in  other  criminal  cases ;  and  provided 
also,  that  the  jury  may,  in  their  discretion,  find  a  special  verdict  and  also 
that  the  defts.,  if  found  guilty,  may  move  in  arrest  of  judgment,  as  before 
the  passing  of  this  act;  and  the  foregoing  statute  does  not  affect  civil  cases, 
but  is  confined  to  criminal  (Levi  v.  Milne,  4  Bing.  195).  See  further  on 
the  subject  of  indictments  for  the  publication  of  defamatory  libels,  6  &  7 
Viet.  c.  96,  ss.  4,  5,  6. 

Costs.]  By  statute  21  Jac.  I.  c.  16,  s.  6,  "  In  all  actions  upon  the  case 
for  slanderous  words,  if  the  jury  upon  the  trial  of  the  issue,  or  the  jury  that 
shall  inquire  of  the  damages,  assess  the  damages  under  forty  shillings,  then 
the  pit.  shall  recover  only  so  much  costs  as  the  damages  so  assessed  amount 
to.  This  statute  does  not  extend  to  actions  founded  on  special  damage  only, 
because,  properly  speaking,  they  are  not  actions  for  words,  but  for  the  spe- 
cial damage  (Lowe  v.  Harewood,  Jon.  W.  196  ;  Collier  v.  Guillard,  2  Bla. 
1062).  But  where  words  are  actionable  in  themselves,  and  special  damage 
is  laid  in  the  declaration,  only,  by  way  of  aggravation,  although  the  special 
damage  be  proved,  yet  if  the  damages  recovered  are  under  forty  shillings, 
there  shall  be  no  more  costs  than  damages  (Burry  v.  Perry,  2  Ld.  Raym. 
1583;  Turner  v.  Horton,  Willes,  438).  In  Baker  v.  Hearne,  argued  by 
Dunning,  for  pit.,  and  Ashhurst,  for  deft.,  the  distinction  was  not  controver- 
ted by  plt.'s  counsel ;  the  court  being  of  opinion  that  the  words  were  action- 
able, as  relating  to  the  pit.,  in  his  way  of  trade,  they  allowed  no  more  costs 
than  damages,  the  damages  being  under  forty  shillings,  notwithstanding  the 
special  damages  laid  in  the  declaration  (2  Selw.  N.  P.  1269).  If  some  of 
the  counts  in  the  declaration  be  for  words  that  are  actionable,  and  others  for 
words  not  actionable,  and  special  damages  be  laid  referring  to  all  the  counts, 
and  there  be  a  general  verdict  for  pit.,  he  is  entitled  to  full  costs,  though  he 
recover  less  than  forty  shillings  damages  (Savill  v.  Jardine,  2  H.  Bl.  531). 
In  a  case  where  the  declaration  embraced  two  distinct  objects,  viz.  a  charge 
for  speaking  words  actionable  in  themselves,  and  a  charge  that  deft,  procured 
pit.  to  be  indicted,  without  probable  cause,  for  felony  ;  it  was  holden,  that 

such  an  action  not  being  merely  an  action  for  words,  but  also  *an 
[  *969  ]  action  on  the  case,  for  a  malicious  prosecution,  was  not  within  the 

statute;  and,  therefore,  although  pit.  recoveied  damages  under 
forty  shillings,  yet  he  should  be  entitled  to  full  costs  (Topsail  v.  Edwards, 
Cro.  Car.  807).  In  cases  within  the  statute,  if  damages  are  under  forty 
shillings,  pit.  cannot  have  more  costs  taxed  than  the  damages,  notwithstand- 
ing deft,  has  justified  (Halford  v.  Smith,  4  East,  567 :  said,  per  Clive,  J.,  in 
Bartlett  v.  Robins,  to  have  been  determined  in  the  court  of  K.  B.  (2  Wils. 
258,  E.  T.  5  Geo.  I.).  By  statute  58  Geo.  III.  c.  30,  s.  2,  in  actions  or 
suits  for  slanderous  words  in  courts  not  holding  plea  to  the  amount  of  forty 
shillings,  if  the  jury  assess  the  damages  under  thirty  shillings,  the  pit.  shall 
recover  costs  only  to  the  amount  of  the  damages  (see  the  new  statute  relat- 
ing to  costs,  3  &  4  Viet.  c.  24). 

Direction  to  Jury  in  Slander.]  The  question  in  an  action  for  words  is, 
not  what  the  party  using  them  considered  their  meaning  by  any  secret 
reservation  in  his  own  mind,  but  what  he  meant  to  have  understood  as  their 
meaning  by  the  party  to  whom  he  uttered  them  (Read  v.  Ambridge,  6  C.  & 
P.  308).  In  an  action  for  words,  some  of  which  if  spoken  and  understood 
in  their  ordinary  sense,  would  certainly  be  actionable,  the  jury  may  consider 
whether  taking  the  whole  of  the  conversation  together  the  particular  parts 
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are  so  qualified  by  the  other  parts  of  the  conversation  as  to  show  that  they 
were  not  intended  to  convey  the  idea  which  their  primary  and  ordinary  mean- 
ing would  give  (Shipley  v.  Todhunter,  7  C.  &  P.  680).  Where,  in  an  action  for 
slandering  the  pits,  in  their  business  of  bankers,  it  was  proved  that  W.  said 
to  the  defts.,  "  I  hear  that  you  say  that  the  plt.'s  bank  at  M.  is  stopped ;  is 
it  true?"  and  the  deft,  answered,  "Yes,  it  is;  I  was  told  so.  It  was  reported 
at  C.,  and  nobody  would  take  their  bills,  and  I  came  to  town  in  consequence 
of  it  myself."  Held,  that,  as  in  slander  there  are  two  sorts  of  malice,  the 
one  in  fact,  the  other  in  law,  it  ought  to  have  been  left  to  the  jury  to  say, 
first,  whether  the  deft,  understood  W.  as  asking  for  information,  and  whe- 
ther he  had  uttered  the  words  merely  by  way  of  honest  advice  to  regulate 
W.'s  conduct,  and  if  they  were  of  that  opinion;  secondly,  whether  in  so 
doing,  he  was  guilty  of  any  malice  in  fact  (Bromage  v.  Prosser,  4  B.  &  C. 
247).  Where  three  witnesses  were  called  for  the  pit.,  the  evidence  of  two 
of  whom  was  quite  inconsistent  with  the  notion  of  a  confidential  communi- 
cation :  held,  that  it  was  not  a  misdirection  in  the  judge  to  leave  it  to  the 
jury  to  say,  whether  or  not  they  believed  the  communication  to  be  confiden- 
tial, and  that  it  was  not  necessary  for  him  in  distinct  terms  to  tell  them  that 
if  they  believed  the  evidence  they  must  find  their  verdict  for  the  pit.  (Picton 
v.  Jackman,  4  C.  &  P.  257).  A.  seeing  apartments  were  to  let  at  a  house 
occupied  by  B.  inquired  of  C.,  a  neighbour  of  B.'s,  who  was  his  landlord, 
arid  C.  told  A.  that  B.  had  not  paid  his  rent,  and  that  if  A.  moved  in  his 
goods  they  would  be  seized.  B.  having  sued  C.  for  slander,  the  judge  told 
the  jury  he  thought  it  was  a  privileged  communication,  by  C.,  unless  they 
were  of  opinion  it  was  made  maliciously;  that  the  question  for  them  was, 
did  the  deft,  honestly  believe  at  the  time  he  spoke  the  words  that  the  state- 
ment contained  in  them  was  true,  or  was  he  actuated  by  malice  in  making 
such  statement :  held,  that  there  was  no  misdirection,  but  the  court  granted 
a  new  trial,  not  being  satisfied  of  the  fact  whether  C.'s  statements  were  made 
officiously,  or  in  answer  to  A.'s  inquiries  (Chapman  v.  Wright,  1  Arn.  241). 
A.  having  undertaken  to  build  a  house  for  B.  employed  C.,  a  carpenter,  to 
do  some  of  the  woodwork  contained  in  A.'s  estimate  ;  the  bill  sent  in  having 
exceeded  the  estimate,  B.  applied  to  D.  to  *recommend  him  a  sur- 
veyor to  measure  the  work ;  upon  which  D.  told  B.  that  he  had  [  *970  ] 
seen  C.  take  away  some  of  the  quarterings.  B.  informed  A.  of  it, 
who  came  to  D.,  and  asked  him  did  he  say  so,  to  which  D.  answered, 
"  Yes,  I  saw  the  men  employed  by  you,  take  from  B.'s  house  two  long 
pieces  of  quartering,  I  hallooed  to  the  man."  In  slander  by  B.  against  D., 
the  judge  left  it  to  the  jury  to  say  whether  the  words  imputed  felony,  and  if 
they  thought  they  did,  told  them  that  still  the  pit.  was  not  entitled  to  recover 
unless  he  showed  express  malice,  or  the  jury  believed,  from  his  circum- 
stances, that  the  deft  was  actuated  by  malicious  motives :  held  right  (Kine 
v.  Sewell,  3  M.  &  W.  297).  The  existence  of  express  malice  is  only  a 
matter  of  inquiry  where  the  words  complained  of  are  spoken  upon  a  justifi- 
able occasion  (Hooper  v.  Truscott,  2  Bing.  N.  C.  457).  A  jury  was  directed 
to  find  whether  a  libel  was  a  privileged  communication,  and  if  so  whether 
it  was  attended  with  express  malice,  and  they  found  for  the  pit.,  with  dam- 
ages, but  that  the  deft,  was  not  actuated  by  express  malice :  held,  that  the 
verdict  was  right,  and  that  the  pit.  was  entitled  to  retain  his  damages  (Black- 
burn v.  Blackburn,  4  Bing.  395). 

Libel.']  In  these  cases  where  the  natural  tendency  of  the  libel  is  to 
defame  and  injure  pit.,  the  judge  ought  to  direct  the  jury  that  it  is  a  libel,  and 
not  leave  it  as  a  question!  to  them  to  say  whether  the  deft,  intended  to  injure 
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the  pit.,  for  every  man  must  be  presumed  to  intend  the  natural  and  ordinary 
consequence  of  his  own  act  (Maire  v.  Wilson,  9  B.  &  C.  643;  Fisher  v. 
Clement,  10  B.  &  C.  472).  Upon  the  trial  of  an  issue  of  not  guilty,  it  is  no 
misdirection,  if  the  judge  leave  generally  to  the  jury  the  question  whether 
the  publication  be  libellous  without  stating  his  own  opinion  as  to  the  parti- 
cular publication,  or  defining  what  generally  constitutes  a  libel  (Baylis  v. 
Lawrence,  11  Ad.  &  E.  920).  The  judge  is  not  bound  to  state  to  the  jury  as 
matter  of  law,  whether  the  publication  complained  of  be  a  libel  or  not,  but  the 
proper  course  is  for  him  to  define  what  is  a  libel  in  point  of  law,  and  to  leave 
it  to  the  jury  to  say  whether  the  publication  in  question  falls  within  that 
definition,  and  as  incidental  to  that  whether  it  is  calculated  to  injure  the  cha- 
racter of  the  pit.  (Parmiter  v.  Coupland,  6  M.  &  W.  105). 

A  publication  may  be  a  libel  on  a  private  person,  which  would  not  be  a 
libel  on  a  person  in  a  public  capacity,  but  any  imputation  of  unjust  or  cor- 
rupt motives,  is  equally  libellous  in  either  case  (Ib.).  The  rule  with  respect 
to  libels  on  public  characters  and  persons  in  authority,  is,  that  every  person 
has  a  right  to  comment  openly  and  strongly  on  his  conduct,  provided  it  be 
done  bona  fide,  and  without  imputing  to  them  any  corrupt  or  dishonest 
motive  (Ib./.  The  judge  may  give  his  opinion  that  the  publication  com- 
plained of  conveys  a  certain  meaning,  and  that,  therefore,  it  is  libellous,  but 
it  is  still  for  the  jury  to  say  whether  or  not  the  publication  does  convey 
the  meaning  which  the  judge  ascribes  to  it  (Empson  v.  Fairford,  1  Jur. 
20). 

An  article  published  in  a  magazine,  imputing  that  the  pit.,  who  was  secre- 
tary to  a  railroad  company,  had  brought  the  company  into  disrepute  by  cer- 
tain libels  written  by  him,  and  by  other  acts,  is  a  libel  on  the  pit.  (Robertson 
v.  Wilde,  1  Arn.  157). 

Whether  the  vituperative  terms  contained  in  a  libel  are  truly  applied,  is 
a  question  of  fact  for  the  jury;  and,  therefore,  where  the  libel  was  that  the 
pit.  was  a  "  great  defaulter,"  and  he  was  proved  to  be  a  defaulter,  the  jury 
were  to  say  whether  it  was  true  that  he  was  a  "  great  defaulter"  (Warman 
v.  Hine,  1  Jur.  820). 

The  statute  32  Geo.  III.  c.  60,  has  not  taken  from  the  court  the 
[  *971  ]  *power  of  pronouncing  a  paper  to  be  a  libel,  where  it  is  such  on 
the  face  of  it  (Reeves  v.  Templar,  2  Jur.  187,  Ex.). 

In  the  following  publication,  in  a  newspaper,  "  We  again  assert  against 
A.  S.  and  A.  H.  the  facts  formerly  put  by  us  upon  record,  to  be  words  such 
as  no  gentleman  or  honest  man  would  resort  to."  The  words  "  assert 
against,"  &c.,  may  either  mean  in  accusation  of  A.  S.  and  A.  H.,  or  in  con- 
tradiction to  the  assertion  of  A.  S.  or  A.  H.,  the  former  of  which  amounts  to 
a  libellous  imputation,  the  latter  not  (Hughes  v.  Reeves,  4  M.  &  W.  204); 
and,  on  motion  in  arrest  of  judgment,  held,  that  the  jury  must  be  presumed 
to  have  understood  them  in  the  former  sense  (Ib.). 

In  an -action  for  a  libel,  the  deft,  pleaded  the  general  issue,  and  a  justifica- 
tion. At  the  trial,  his  counsel  abandoned  the  plea  of  justification,  and  con- 
tended that  the  letter  containing  the  libel  was  a  privileged  communication, 
being  addressed  to  a  former  partner  of  the  deft.,  on  the  subject  of  the  plt.'s 
conduct  while  in  their  employ.  The  judge  told  the  jury  that  if  the  commu- 
nication was  not  bona  fide,\\\e  pit.  was  entitled  to  a  verdict,  and  in  that  case 
the  putting  of  the  plea  of  justification  on  the  record  was  to  be  taken  into 
account  by  them  in  estimating  the  damages,  but  that  they  were  not  to  con- 
sider the  plea  of  justification  in  determining  whether  the  communication  was 
privileged  or  not :  held,  that  the  direction  was  right  (Wilson  v.  Robinson,  14 
Law  J.  196,  Q.  B. ;  9  Jur.  726). 
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Where  the  first  count  set  out  a  libel  which  was  referred  to  in  the  subse- 
quent counts,  alleging  other  libels,  and  the  original  cause  of  action  for  libel 
in  the  first  count  was  barred  by  the  Statute  of  Limitations,  but  a  re-publica- 
tion of  it  within  six  years  was  proved,  it  was  held  that  the  judge  was  not 
bound  to  direct  the  jury  to  give  damages  for  the  libel  in  the  first  count,  with 
reference  only  to  its  publication  (The  Duke  of  Brunswick  v.  Harmer,  19 
Law  J.,  Q.  B.,  20). 

A  libel  upon  the  pit.  contained  charges  of  misconduct  in  his  office  of 
coroner,  and  concluded  in  these  terms:  "There  can  be  no  court  of  justice 
unpolluted  which  this  libellous  journalist  (meaning  the  pit.),  this  violent  agi- 
tator and  sham  humanitarian,  is  allowed  to  disgrace  with  his  presidentship." 
The  defts.,  in  justification  of  the  words  "  libellous  journalist,"  pleaded  that 
the  pit.,  on  the  29th  of  March,  1838,  being  the  proprietor  of  a  public  journal, 
intending  to  injure  one  C.  in  his  profession,  published  of  him  a  false,  scan- 
dalous, and  malicious,  &c.,  libel,  setting  it  out.  The  proof  was,  that  in  the 
year  1828  an  action  of  libel  had  been  sought  by  C.  against  the  pit.  in  respect 
of  the  said  libel  published  by  the  pit.,  as  proprietor  of  the  "  Medical  Times," 
in  which  action  100/.  damages  had  been  recovered :  held,  that  the  words 
"  libellous  journalist"  imputed  to  the  plt.'s  habitual  libelling  and  moral  mis- 
conduct, and  that  the  judge  did  not  misdirect  the  jury,  in  stating  that  the 
question  was  whether  the  libel  on  C.  was  a  scandalous  and  malicious  libel, 
and  that  the  deft,  ought  to  have  produced  other  evidence  than  that  of  the 
record  of  that  action,  for  the  purpose  of  proving  that  it  was  a  scandalous 
and  malicious  libel  (Wakley  v.  Cooke,  19  Law  J.,  Ex.,  91). 


SOLVIT  AD  ET  POST  DIEM,  see  ante,  p.  625.— SON  ASSAULT 
DEMESNE,  ante,  Vol.  I.,  p.  143,  150.— SPECIALTY,  see  "DEED," 
"  DEBT."— STAKEHOLDER,  ante,  p.  379;  post,  "VENDOR  AND  PUR- 


*STAMPS.(a)  [  *972  ] 

• 
^STATUTES,  ACTION  ON.(£>)  [*1022] 

Form  of  Remedy. 

DEBT  is  the  most  frequent  remedy  on  statutes,  either  at  the  suit  of  the 
party  grieved,  or  of  a  common  informer  (Com.  Dig.  Action  on  Statute,  E ; 
Bac.  Abr.  Debt,  A ;  1  Ch.  PI.  125).  It 'is  frequently  given  to  the  party 
grieved,  by  the  express  words  of  the  act  (1  Saund.  34,  35,  39,  218 ;  4  Geo. 
II.  c.  28,  s.  1,  &c.;  Luke  v.  Smith,  1  N.  R.  174) ;  and,  if  a  statute  pro- 
hibit the  doing  an  act,  under  a  penalty  or  forfeiture,  to  be  paid  to  a  party 

(a)  This  title  is  omitted,  p.  972  to  1022.    See  post,  page  1057. 

(&)  3  U.  S.  Dig.  p.  482 ;  2  Supp.  U.  S.  Dig.  p.  807  ;  1  Ann.  Dig.  p.  450 ;  2  Id.  p.  336 ; 
3  Id.  p,  405. 
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grievod,  and  do  not  proscribe  any  mode  of  recovery,  it  may  be  recovered  in 
this  form  of  aclion  (1  Rol.  Abr.  508,  pi.  18,  19;  Physicians  (College  of)  v. 
Salmon,  1  Ld.  Raym.  682;  Underbill  v.  Ellicombe,  1  M'Cle.  &  Yo.  457  ; 
Savage  q.  t.  v.  Smith,  2  Bl.  R.  1101).  And,  where  an  act  of  parliament 
casts  upon  a  party  an  obligation  to  pay  a  specific  sum  of  money  to  particu- 
lar persons,  such  persons  may  sue  in  debt  (Tilson  v.  Warwick  Gas  Com-' 
pany,  4  B.  &  C.  962 ;  7  D.  &  R.  409;  Garden  v.  General  Cemetery  Com- 
pany, 5  Bing.  N.  C.  253).  Where  a  penal  statute  expressly  gives  the  whole 
or  a  pnrt  of  a  penalty  to  a  common  informer,  and  enables  him  generally  to 
sue  for  the  same,  debt  is  sustainable  (Com.  Dig.  Action,  Debt,  E,  1,  2);  and 
he  need  not  declare  qui  tarn,  unless  where  a  penalty  is  given  for  a  contempt 
(Ib. ;  2  Saund.  374,  n.  1,  2);  buf,  if  there  be  no  express  provision  enabling 
an  informer  to  sue,  debt  cannot  be  supported  in  his  name  for  the  recovery 
of  the  penalty  (Fleming  q.  t.  v.  Bailey,  5  Eastx  5,  313;  R.  v.  Mallard,  2 
Stra.  828). 

Where  a  statute  prescribes  a  particular  remedy,  that  alone  can  be  taken ; 
therefore  debt  will  not  lie  for  a  poors'  rate  (Stevens  v.  Evans,  2  Burr.  1157, 
per  Denison,  J.);  nor  will  debt  lie  at  the  suit  of  surveyors  of  highways,  to 
recover  compensation-money,  duly  assessed  in  lieu  of  statute  duty,  the  acts 
prescribing  a  remedy  by  distress  (Underbill  v.  Ellicombe,  supra).  Nor 
can  arrears  of  assessed  taxes  be  recovered  by  information,  in  the  nature  of 
a  popular  action  of  debt,  under  43  Geo.  111.  c.  99,  s.  45;  and  5 
[*1023]  &  6  Will.  IV.  c,  20,  s.  13,  *for  the  latter  section  provides,  that 
the  amount  shall  be  recoverable  from  the  person  or  persons  making 
default,  as  a  debt  upon  record  to  the  king's  majesty.  The  proceedings 
should  be  by  sci.  fa.  or  extent,  or  information  upon  the  record  itself  (Attor- 
ney-General v.  Sewell,  4  M.  &  W.  77).  No  action  can  be  maintained 
against  a  corporation  for  the  performance  of  duties  imposed  upon  a  party  by 
the  provisions  of  an  act  which  does  not  provide  any  recompence  (Jones  v. 
Carmarthen  (Mayor  of),  8  M.  &  W.  605). 

Though  a  statute  may  in  some  respects  be  considered  as  a  specialty,  yet 
assumpsit  may  be  supported  for  money,  &c.,  accruing  due  to  the  pit. 
under  the  provisions  thereof,  he  not  being  thereby  restricted  under  it  to 
any  other  particular  remedy  (1  Saund.  37,  38;  B.  N.  P.  129;  Peck  v. 
Wood,  5  T.  R.  130;  Rann  v.  Green,  Cowp.  474;  Com.  Dig.  Action  on 
Statute). 

Some  statutes  expressly  give  a  remedy  by  action  on  the  case  (Com.  Dig. 
Action  upon  Statute,  A,  F,  Pleader,  2,  sched.  1,  2,  s.  30);  and,  whenever  a 
statute  prohibits  an  injury  to  an  individual,  or  enacts  that  he  shall  recover  a 
penalty  or  damages  for  such  injury,  though  the  statute  be  silent  as  to  the 
form  of  the  remedy,  this  action  may  be  supported  (1  Ch.  PL  161;  Rep.  75 
6;  2  Inst.  486;  Physicians  (College  of)  v.  Salmon,  2  Salk.  451 ;  6  Mod. 
26;  Bristow  v.  Wright,  Doug.  665;  13  Edw.  I.  st.  2,  cc.  1,  2;  2  Saund. 
374,  375;  3  East,  400,  457);  as,  on  the  statute  8  Anne,  c.  14,  at  the  suit 
of  a  landlord  against  a  sheriff  for  taking  goods  under  an  execution,  without 
paying  a  year's  rent  (Bristow  v.  Wright,  Doug.  665;  see  Arnitt  v.  Garnitt, 
3  B.  &  Ad.  440;  Andrews  v.  Dixon,  3  B.  &  A.  645  ;  Lane  v.  Crockett,  7 
Pri.  566;  Harrison  v.  Barry,  ib.  690;  Reed  v.  Thoyts,  6  M.  &  W.  410; 
Forster  v.  Cookson,  1  Gal.  &  Dav.  58) ;  or,  on  different  statutes  relative  to 
irregularities,  in  making  or  disposing  of  a  distress  (I  Ch.  PI.  161).  So, 
case  is  the  proper  form  of  action  against  the  commissioners  of  a  local  act, 
who  have  granted  an  annuity  on  the  credit  of  the  rates,  in  pursuance  of  the 
powers  given  by  the  act,  if  they  neglect  to  pay  the  annuity  when  they  have 
sufficient  rates  in  their  hands  (Cane  v.  Chapman,  1  Nev.  &  P.  104).  But, 
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in  some  instances,  a  statute  prescribes  a  particular  remedy  in  conferring  a 
new  right,  or  creating  a  liability;  and  in  that  case  the  remedy  pointed  out, 
and  no  other,  can  be  pursued.  In  many  cases  the  common-law  remedy  is 
altered  by  a  statute.  Thus,  the  43  Geo.  III.  c.  141,  enacts,  "  that  in  all 
actions  against  any  justice  of  the  peace  for  any  conviction,"  &c.,  which 
may  have  been  quashed,  or  for  any  matter  done  by  him  for  carrying  it  into 
effect,  the  pit.  shall  not  recover  more  than  the  sum  levied  under  the  convic- 
tion, and  twopence  damages,  unless  it  be  expressly  alleged  in  the  declara- 
tion, which  shall  be  in  an  action  on  the  case  only,  that  such  acts  were  done 
maliciously,  and  without  any  reasonable  cause  (see  Massey  v.  Johnson,  12 
East,  67). 

If  a  statute  give  a  remedy  in  the  affirmative,  without  a  negative  expressed 
or  implied,  for  a  matter  which  was  actionable  by  the  common  law,  the  party 
may  sue  at  common  law,  as  well  as  upon  the  statute  (Com.  Dig.  Action 
upon  Statute,  C).  It  has  been  held,  that  where  a  navigation  act  empowered 
the  company  to  sue  for  calls,  &c.,  by  action  of  debt  or  on  the  case,  an  action 
on  the  case  in  tort  might  be  supported,  though  the  deft,  were  thereby  de- 
prived of  making  a  set-off  (7  T.  R.  36). 

No  action  can  be  supported  by  a  common  informer,  unless  he  be  ex- 
pressly authorized  to  sue  (5  East,  313).  Debt  on  a  penal  statute  will  not 
lie  against  several  for  what  in  law  is  a  separate  offence  in  each,  as  against 
two  proctors  for  not  obtaining  and  entering  their  certificates  (1  N.  R.  245  ; 
2  E;.ist,  574);  or  against  several  for  bribery  (Griffith  v.  Stratton, 
^judgment  in  error  in  the  House  of  Lords,  from  the  Exchequer  in  [*1024] 
Ireland,  17th  April,  A.  D.  1806,  1  Ch.  PI.  74).  An  action  cannot 
be  maintained  against  an  executor  for  a  penalty  forfeited  by  his  testator 
under  a  penal  statute  (Com.  Dig.  B,  15;  sed  vide  Sir  T.  Raym.  57,  72; 
Vin.  Abr.  Executors,  H,  a,  pi.  21,27;  1  Ch.  PI.  78).  If  the  action  be 
against  several,  for  an  offence  which  may  be  committed  jointly,  the  pit.  will 
succeed,  if  he  prove  either  of  the  defts.  liable  (Garth.  361  ;  2  East,  569 ;  1 
N.  R.  245). 

Where  a  statute  confers  a  right,  and  annexes  certain  penalties  for  its  in- 
fringement, an  action  for  damages  will  lie  against  the  party  infringing  the 
right  by  the  party  aggrieved  (Stevens  v.  Jeacock,  12  Jur.  477 ;  17  Law  J., 
163,  Q.  B.). 

Form  of  Pleadings. 

Declaration.']  The  31  Eliz.  c.  5,  s.  2,  enacts  "  that  in  any  declaration 
or  information,  the  offence  against  any  penal  statute  shall  not  be  laid  to  be 
done  in  any  other  county  but  where  the  contract  or  other  matter  alleged  to 
be  the  offence  was  in  truth  done;"  and  21  Jac.  I.  c.  4,  s.  2,  enacts  "  that  in 
all  informations,  declarations,  &c.,  for  any  offence  against  any  penal  stat- 
ute, whether  on  behalf  of  the  king,  or  any  other  person,  the  offence  shall 
be  laid  and  alleged  to  have  been  committed  in  the  county  where  such  offence 
was  in  truth  committed,  and  not  elsewhere,  or  the  deft,  upon  the  general 
issue  shall  be  found  not  guilty;"  and,  in  a  penal  action,  for  the  omission  of 
a  local  duty  prescribed  by  a  statute,  the  venue  is  local  (Butterfield  v.  Win- 
die,  4  East,  393).  The  21  Jac.  I.  c.  4,  s.  2,  does  not  extend  to  subsequent 
statutes  (Attorney-General  v.  Hines,  Park.  186;  French  q.  t.  v.  Coxon, 
Andr.  25;  2  Stra.  1081 ;  R.  v.  Gaul,  1  Salk.  372,  373;  Com.  Dig.  Action, 
N,  10;  Bac.  Abr.  Action,  qui  tarn  C;  1  Saund.  312  c,  in  the  notes;  Bulst. 
195;  Tidd,  Pr.  9th  ed.  430).  The  31  Eliz.  c.  5,  s.  2,  extends  as  well  to 
subsequent  as  to  prior  penal  statutes,  and  consequently  in  all  penal  actions 
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the  venue  is  now  local  (Barber  v.  Tilson,  3  M.  &  S.  429 ;  Wynne  v.  Bel- 
man,  5  Taunt.  754;  1  Marsh.  320;  Robinson  v.  Garthwaite,  9  East,  296; 
Tidd,  Pr.  9th  ed.  430;  see  Rex  v.  Windon,  3  Camp.  78).  This  statute 
also  extends  to  ofTences  of  omission  as  well  as  commission  (Whitehead  v. 
Wynn,  5  M.  &  S.  427 ;  2  Chit.  Rep.  420) ;  and  a  penal  action  for  non-resi- 
dence, must  be  brought  in  the  county  in  which  the  living  is  situated  (1  Ch. 
PI.  284).  But  the  statutes  do  not  extend  to  actions  brought  by  the  party 
grieved  (Calliford  v.  Blanford,  1  Show.  354;  Bulst.  196;  Tidd  Pr.  9th  ed. 
430  ;  Fyfe  v.  Bousfield,  6  Q.  B.  100 ;  Pope  v.  Davis,  2  Taunt.  262).  Upon 
the  common-law  principle,  where  there  are  two  penal  acts,  and  one  hap- 
pened in  one  county,  and  the  other  in  another  county,  it  has  been  supposed 
that  the  venue  might  be  laid  in  either  (Pope  v.  Davis,  2  Taunt.  252;  Butter- 
iield  v.  Windle,  4  East,  385).  But  where  an  usurious  contract  was  made 
in  one  county,  and  the  usurious  interest  is  taken  in  another,  in  an  action  for 
the  penalty  the  venue  must  be  laid  in  the  latter  county  (Pearson  v.  M'Gow- 
ran,  3  B.  &  C.  700;  5  D.  &  R.  616);  and  according  to  the  terms  of  21 
Jac.  I.  c.  4,  s.  2,  it  seems  safer  to  lay  the  venue  in  the  county  where  the 
offence  was  committed  or  perfected  (Fyfe  v.  Bousfield,  6  Q.  B.  100 ;  and  as 
to  how  to  describe  the  venue,  ante,  Vol.  I.  p.  913). 

The  commencement  of  the  declaration  in  debt  on  a  statute  at  the  suit  of 
a  party  grieved,  or  by  an  informer,  where  the  whole  of  the  penalty  is  given 
to  him,  is  the  same  as  in  debt  on  a  contract;  but  where  a  part  of  the  pen- 
alty is  given  to  the  informer  and  the  king,  or  the  poor  of  the  parish,  &c., 
the  commencement  and  other  parts  of  the  declaration  usually  state  that  the 
pit.  sues  qui  tarn,  &c.,  though  this  is  not  necessary,  unless  there  has  been 
a  contempt  of  the  king  (Com.  Disj.  Action  on  Statute,  E,  1 ;  The  King  v. 
Lovet,  7  T.  R.  152 ;  1  Ch.  PI.  386).  As  to  how  to  describe  a  statute  sen 
1  Ch.  PI.  3  ;  ante,  Vol.  I.  p.  52.  The  commencement  of  the  action 
[*1025]  is  proved  *by  the  writ ;  the  record  will  show  the  day  on  which  it 
issued  (see  2  Will.  IV.  c.  39). 

The  offence,  or  act  charged  to  have  been  committed  or  omitted  by  the 
deft,  must  appear  to  have  been  within  the  provision  of  the  stature;  all  cir- 
cumstances necessary  to  support  the  action  must  be  alleged,  or  in  effect 
appear  on  the  face  of  the  declaration.  A  declaration  for  feloniously  setting 
fire  to  two  stacks  of  oats  suffices,  though  the  words  of  the  act  are,  unlawfully 
and  maliciously  (3  Wils.  318  ;  Allan  v.  Kirton  (Hundred  of),  2  Bl.  R.  842  ; 
Ilex  v.  Stevens,  5  East,  244).  It  is  usual,  though  unnecessary,  when  the 
particular  statute  limits  the  time  within  which  the  action  should  be  brought, 
to  aver  that  the  offence  was  committed  within  such  time  (Lee  v.  Clarke,  2 
East,  340 ;  Rex  v.  Steventon,  2  East,  362).  In  stating  the  offence  it  is 
sometimes  necessary  to  allege  a  contract,  which  must  be  proved  as  stated 
(Parish  v.  Burwood,  5  Esp.  33;  Everett  v.Tindall,  5  Esp.  169:  Phillips  v. 
Da  Costa,  1  Esp.  59;  Partride  v.  Coates,R.  &  M.  153;  Fox  v.  Keeling,  2 
Ad.  &  E.  670).  In  an  action  for  exercising  a  trade  without  serving  an 
apprenticeship,  the  pit.  need  not  prove  that  deft,  exercised  the  trade  all  the 
time  laid  in  the  declaration,  it  being  averred  that  he  forfeited  forty  shillings 
for  each  month  (Powell  v.  Farmer,  Pea.  Ca.  57). 

The  declaration  must  show  that  the  deft,  is  not  within  the  exemption,  but 
if  there  be  an  exception  in  a  subsequent  clause  that  is  matter  of  defence,  and 
the  other  party  must  show  it  to  exempt  himself  from  the  penalty  (Spieres  v. 
Parker,  1  T.  R.  144, 145 ;  The  King  v.  Pratten,  6  T.  R.  559 ;  Bac.  Abr.  Stat- 
ute, L ;  The  King  v.  Stone,  1  East,  646,  647 ;  Ward  v.  Bird,  2  Chit.  Rep. 
582  ;  The  Grand  Junction  Railway  v.  White,  8  M.  &  W.  221).  And,  if  an 
act  of  parliament,  in  the  enacting  clause,  create  an  offence,  and  give  a  pen- 
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alty,  and  in  the  same  section  a  proviso  follows,  containing  an  exception, 
which  is  not  incorporated  with  the  enacting  clause  by  any  words  of  refer- 
ence, it  is  not  necessary  for  the  pit.  in  suing  for  the  penalty,  to  negative 
such  exceptions  (Steel  v.  Smith,  1  B.  &  A.  94).  Sometimes  a  clause  appar- 
ently containing  an  exception,  is  to  be  considered  as  merely  explanatory  of 
the  enacting  clause  (Looker  v.  Halcomb,  4  Bing.  183,  189).  Merely 
placing  the  proviso  in  the  same  section  of  the  printed  act  does  not  make  it 
necessary  to  notice  it  in  pleading,  unless  it  is  also  incorporated  in  the  enact- 
ing sentence,  for  statutes  are  not  divided  into  sections  upon  the  rolls  of  par- 
liament (per  Holroyd,  J.,  Wells  v.  Iggulden,  3  B.  &  C.  189;  5  D.  &,  R. 
19).  In  the  case  of  Vavasour  v.  Ormrod  (6  B.  &  C.  430),  which  was  an 
action  upon  a  lease,  the  declaration  described  the  reddendum  as  containing 
an  absolute  reservation  of  rent.  In  fact,  the  reddendum  was  yielding  and 
paying  during  the  said  term,  except  as  hereinafter  mentioned,  the  yearly 
sum,  &c.  In  the  latter  part  of  the  lease  there  was  a  covenant  and  proviso, 
by  which  a  deduction  was  to  be  made  if  a  certain  event  happened:  and  it 
was  held  that  the  declaration  was  bad.  And  Lord  Tenterden  said,  "  If  an 
act  of  parliament  or  a  private  instrument  contain  in  it,  first,  a  general  clause, 
and  afterwards,  in  a  separate  and  distinct  clause,  something  which  would  other- 
wise be  included  in  it,  a  party  relying  upon  the  general  clause  in  pleading 
may  set  out  that  clause  only,  without  noticing  the  separate  and  distinct  clause, 
which  operates  as  an  exception.  But  if  the  exception  itself  be  incorporated 
in  the  general  clause,  then  the  party  relying  upon  it  must,  in  pleading,  state 
it,  with  the  exception ;  and,  if  he  state  it  as  containing  an  absolute,  uncondi- 
tional stipulation,  without  noticing  the  exception,  it  will  be  a  variance.  This 
is  a  middle  case.  Here  the  exception  is  not  in  express  terms  introduced  in 
the  reservation,  but  by  reference  only  to  some  subsequent  matter 
in  the  instrument.  The  words  are  *« except  as  hereinafter  men-  [*1026] 
tioned.'  The  rule  here  applies,  Verba  relata  inesse  videntur.  And 
the  clause  thereinafter  mentioned  must  be  considered  as  an  exception  in  the 
general  clause  by  which  the  rent  is  reserved ;  and  then,  according  to  the 
rule  above  laid  down,  the  pit.  ought,  in  his  declaration,  to  have  stated  the 
reservation  and  the  exception.  Not  having  done  so,  I  am  of  opinion  that  the 
variance  is  fatal,  and  that  there  is  no  ground  for  setting  aside  the  nonsuit" 
(see  Tempany  v.  Burnard,  4  Camp.  20 ;  Howell  v.  Richards,  11  East,  640 ; 
Sicklemore  v.  Thisleton,  6  M.  &  S.  9).  In  a  declaration  on  the  game  laws, 
it  is  not  necessary  to  negative  the  particular  qualifications,  though  it  has 
been  holden  otherwise  in  an  information  (Spieres  v.  Parker,  1  T.  R.  144; 
Whitwiche  v.  Osbarton,  1  Lev.  26 ;  R.  v.  Stone,  1  East,  639 ;  Bluet  v. 
Needs,  2  Com.  Rep.  524).  Where  an  act  which  has  recently  passed, 
enacts  that  if  a  party  commit  an  offence  after  a  named  day,  he  shall  be  lia- 
ble to  a  penalty,  it  is  usual  to  aver  that  the  offence  was  committed  after  that 
day  ;  but  where  the  act  has  been  long  passed  such  averment  is  not  necessary 
(1  Ch.  PI.  386). 

The  declaration  should  conclude  against  the  form  of  the  statute  or  statutes, 
where  the  act  or  omission  complained  of  was  an  offence  created  only  by 
statute  (Lee  v.  Clarke,  7  East,  339;  1  Saund.  134,  n.  3;  R.  v.  Southerton, 
6  East,  140  ;  Clanricarde  (Earl)  v.  Stokes,  7  East,  516 ;  Wells  v.  Iggulden, 
3  B.  &  C.  186 ;  Bennett  v.  Talbut,  1  Salk.  212 ;  Daman  v.Marret,  1  Taunt. 
128 ;  Lee  v.  Cass,  1  Taunt.  511 ;  Barnard  v.  Gostling,  1  N.  R.  245 ;  Rex  v. 
Winter,  13  East,  258);  or  the  declaration  should  show,  at  least,  that  it  is 
founded  on  the  statute,  by  introducing  the  words  de  placito  transgressionis 
ct  contemptus  contra  formam  statuti  (Lee  v.  Clarke,  2  East,  341  ;  see  Wells 
v.  Iggulden,  supra).  The  introduction  of  the  usual  words,  "  whereby  arid 


1026  STATUTES,  ACTION  ON. 

by  force  of  the  statute,"  will  not  suffice  (Wells  v.  Iggulden,  3  B.  &  C.  186  ; 
5  D.  &  R.  13;  but  see  9  Pri.  397).  Where  the  action  is  founded  on  two 
statutes,  the  conclusion  should  IK-  ?i gainst  the  form  of  the  statutes,  not  in  the 
singular  number  (Lee  v.  Clarke,  2  East,  340;  Bnrnaby  v.  Mandiko,  1  Lut. 
212;  4  Haw.  C.  P.  71  ;  Com.  Dig.  Action,  Statute,  H).  Where,  however, 
a  statute  refers  to  a  former  act,  and  adopts  and  continues  the  provision  of  it, 
the  declaration  should  conclude  only  against  the  form  of  the  statute  (Barnaby 
v.  Mandike,  1  Lut.  212;  1  Saund.  135,  n.  3 ;  2  Saund.  377,  n.  12;  Clanri- 
carcle  (Earl)  v,  Stokes,  7  East,  510);  and,  where  the  offence  is  prohibited 
by  several  statutes,  if  only  one  is  the  foundation  of  the  action,  and  the  others 
are  explanatory  or  restrictive,  a  conclusion  against  the  form  of  the  statute 
in  the  singular  number  would  be  proper  (Yelv.  116;  2  Saund.  377,  n.  12). 
The  omission  of  the  words,  "  against  the  form  of  the  statute,"  or  "  statutes," 
when  proper  to  be  inserted,  is  fatal,  even  after  verdict  (Lee  v.  Clarke,  2  East, 
333;  Middleton  v.  Wynne,  Willes,  599;  Fyfe  v.  Bousfield,  6  Q.  B.  100; 
Wells  v.  Iggulden,  supra;  see  1  Ch.  PI.  831).  In  a  qui  lam  action  the 
breach  should  be,  "  hath  not  as  yet  paid  to  our  said  lady  the  queen  and  to 
the  pit.  who  sues  as  aforesaid,"  &c.  The  usual  conclusion,  "  by  means  of 
the  premises,  and  by  force  of  the  statute  in  such  case  made  and  provided,  an 
action  had  accrued,"  &c.,  appears  unnecessary  (1  Ch.  PI.  388).  In  an 
action  bv  a  common  informer,  as  he  is  not  entitled  to  damages,  no  damages 
should  be  inserted  (Frederick  v.  Lookup,  4  Burr.  2021 ;  Cuming  v.  Sibley, 
4  Burr.  2490). 

Pleadings.]  In  an  action  upon  the  statute  3  &  4  Will.  IV.  c.  15,  s.  2,  for 
penalties  for  the  representation  of  a  dramatic  piece  of  the  plt.'s  at  a  "  place 
of  dramatic  entertainment"  without  his  consent,  it  is  sufficient  to  describe  the 
offence  in  the  words  of  the  act  (Lee  v.  Simpson,  3  C.  B.  871). 

To  a  declaration  for  work  and  labour  the  deft,  pleaded,  that  the  work, 
&c.,  consisted  of  an  appraisement  of  personal  property,  which  the  pit.  ap- 
praised in  expectation  of  reward  to  be  therefor  paid  by  the  deft,  to  him  with- 
out being  duly  licensed  according  to  46  Geo.  III.  c.  43:  held,  that  the  plea 
was  sufficient,  without  stating  that  the  pit.  did  the  work  as  an  appraiser,  as 
it  followed  the  words  of  the  statute  (Palk  v.  Force,  12  Jur.  797 ;  17  Law  J. 
299,  Q.  B.):  held,  also,  that  the  plea  need  not  negative  that  the  appraisement 
was  for  the  purpose  of  ascertaining  legacy  duty  (Ib.). 

There  is  no  difference,  in  respect  of  declarations  and  subsequent  pleadings, 
as  to  negativing  exceptions  in  acts  of  Parliament  (Ib.). 

The  Metropolitan  Paving  Act,  57  Geo.  III.  c.  29,  gives  power  to  appre- 
hend all  persons  who,  not  being  employed  by  or  contracting  with  the  com- 
missioners under  that  act,  shall  carry  away  "  any  dust,  cinders,  or  ashes" 
within  their  district.  By  sect.  136  no  action  shall  be  brought  against  any 
person  for  anything  done  in  pursuance  of  that  act,  until  after  twenty-one 
days'  notice  in  writing ;  and  if  it  shall  appear  that  such  action  was  brought 
before  twenty-one  days'  notice  was  given,  tlie  jury  shall  find  a  verdict  for 
the  deft.:  want  of  notice  of  action  must  be  specially  pleaded  (Law  v.  Dodd, 
17  Law  J.  65,  M.  C.,  Exch.). 

Plea.]  It  is  sufficient  in  a  qui  tain  action,  to  entitle  the  plea  with  the 
names  of  the  parties  without  the  addition  ofq.  t.  &c.,  tolheplt.'s  name  (Dale 
q.  t.  v.  Beer,  7  East,  333). 

By  21  Jac.  I.  c.  4,  s.  4,  it  is  enacted,  that  if  any  information, 

[  *1027  ]  suit  or  ^action,  shall  be  brought  or  exhibited  against  any  person 

or  persons  for  any  offence  committed  or  to  be  committed  against 
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the  form  of  any  penal  law,  either  by  or  on  the  behalf  of  the  king,  or  by  any 
other,  or  on  the  behalf  of  the  king  and  any  other,  it  shall  be  lawful  for  such 
defts.  to  plead  the  general  issue,  that  they  are  not  guilty,  or  that  they  owe 
nothing,  and  to  give  such  special  matter  in  evidence  to  the  jury  that  shall 
try  the  same,  which  matter  being  plended  had  been  a  good  and  sufficient 
matter  in  law  to  have  discharged  the  said  deft,  againsyhe  said  information, 
suit,  or  action,  and  the  said  matters  shall  be  then  as  available  to  him  or 
them,  to  all  intents  and  purposes,  as  if  he  or  they  had  sufficiently  pleaded, 
set  forth  or  alleged,  the  same  matter  in  bar  to  discharge  of  such  information, 
suit  or  action.  An  action  of  debt,  for  penalties  for  not  setting  out  tithes,  on 
2  &  3  Edw.  VI.  c.  13,  is  within  this  statute;  nil  debet  is  therefore  a  good 
plea  (Spencer  (Earl)  v.  Swannell,  3  M.  &  W.  160).  ft  applios  also  to  penal 
actions  given  by  subsequent  statutes  (Jones  v.  Williams,  4  M.  &  W.  375  ; 
7  Dowl.  P.  C.  206  ;  3  Jur.  224).  Therefore,  in  an  action  of  debt,  on  the  11 
Geo.  II.  c.  19,  s.  4,  for  the  double  value  of  goods  fraudulently  removed  from 
the  premises  of  a  tenant,  the  plea  of  nil  debet,  or,  semble,  not  guilty,  is  still 
pleadable,  notwithstanding  the  new  rules,  and  puts  all  the  facts  in  issue 
(Jones  v.  Williams,  supra).  In  another  case  it  was  held,  that  the  plea  of 
not  guilty  put  in  issue  all  the  allegations  of  fact  which  are  necessary  to  make 
out  the  offence  (Faulkner  v.  Chevell,  2  P.  &  D.  262  ;  10  Ad.  &  E.  76 ;  3 
Jur.  1148  ;  Spencer  v.  Swannell,  3  M.  &  W.  154).  The  words  by  statute 
must  be  inserted  in  margin  (see  Rule  T.  T.  1  Viet.).  But  ft  only  applies 
to  informers  and  not  to  actions  brought  by  the  party  grieved  (Fyfe  v.  Bous- 
field,  2  Dowl.  &  L.  481 ;  6  Q.  B.  100);  and  an  action  for  pound  breach, 
under  2  Will.  &  M.  c.  5,  is  not  within  it  (Castleman  v.  Hicks,  1  C.  &  M. 
266  ;  2  Moo.  &  R.  422).  Where  a  clause  in  an  act  of  parliament,  furnish- 
ing a  defence  to  an  action  of  trespass,  contains  a  proviso  or  an  exception, 
the  deft,  should  negative  it  in  his  plea;  but  where  the  proviso  or  exception 
is  in  another  clause,  in  order  to  show  the  case  to  be  within  it,  or  the  former 
clause  not  applicable,  such  matters  should  be  replied  (Grand  Junction  Rail- 
way Company  v.  White,  2  Railw.  C.  559). 

Nil  debet  is  the  proper  plea  to  an  action  of  debt  on  a  statute,  though,  in- 
deed, not  guilty  in  some  cases  will  suffice  (Coppin  q.  t.  v.  Carter,  1  T.  R. 
462 ;  Com.  Dig.  Pleader,  2,  s.  11,  17  ;  Clanricarde  v.  Stokes,  7  Ad.  &  E. 
516  ;  Lee  v.  Clarke,  supra).  It  would  suffice  in  an  action  on  the  case,  upon 
a  statute.  Under  the  general  issue,  deft,  may  show  he  comes  within  an 
exemption  of  the  act,  or  in  another  act  (1  B.  N.  P.  225;  2  Rol.  Abr.  683; 
1  T.  R.  320).  The  Statute  of  Limitations  need  not,  in  this  action,  be  pleaded 
specially  (2  Saund.  636 ;  2  East,  336).  But  a  former  recovery  by  a  third 
person  must  (1  Stra.  701).  In  general,  the  pendency  of  a  former  action 
must  be  pleaded  in  abatement  (ante,  Vol.  I.  p.  21);  but  in  a  penal  action,  at 
the  suit  of  a  common  informer,  the  priority  of  a  pending  suit  for  the  same 
penalty,  in  the  name  of  a  third  person,  may  be  pleaded  in  bar,  because  the 
party  who  first  sues  is  entitled  to  the  penalty  (Say.  216).  The  plea,  when 
two  suits  were  commenced  in  the  same  term,  should  show  the  precise  day 
or  time  when  the  prior  suit  was  commenced  (3  Burr.  1423  ;  1  Bl.  R.  437). 
To  entitle  the  deft,  to  a  verdict  under  this  plea,  the  former  suit,  and  decla- 
ration therein,  must,  in  effect,  be  the  same  as  that  to  which  the  deft,  pleads 
(see  4  B.  &  C.  920 ;  7  D.  &  R.  409).  The  action  must  be  brought  within 
two  years  after  cause  of  action  (3  &  4  Will.  IV.  c.  42,  s.  3). 
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[  *1028  ]  ^Precedents. 

See  various  forms  of  precedent*,  Index,  3  Ch.  PI.  tit.  Statute.    See  form  of  commence- 
ment of  declaration,  qui  Jam,  &e.  ante,  Vol.  I.  p.  908. 


Evidence.]  As  to  the  mode  of  proving  the  statute,  see  ante,  "  ACT  OF 
PARLIAMENT."  As  to  proving  commencement  of  action,  ante,  Vol.  I.  p. 
260  ;  and  the  locality  of  the  offence,  ante,  p.  1024.  The  proof  of  the  cause 
of  action  must  be  adduced  fully,  according  to  the  averments  in  the  declara- 
tion :  see  evidence  in  debt  for  not  setting  out  tithes,  po*t,  "  TITHES  ;"  for 
usury,  post,  "  USURY." 

Competency  of  Witnesses. 

The  pit.  in  the  action,  or  informer,  who  is  entitled  to  any  part  of  the 
penalty,  is  an  incompetent  witness  (see  3  Stark.  Ev.  776);  but  sometimes 
informers  are  expressly,  by  statute,  made  witnesses,  and  in  some  other 
instances  informers  have  been  held  to  be  competent  by  necessary  inference, 
from  particular  statutes,  on  the  consideration  that  such  statutes  would  other- 
wise be  nugatory  (3  Stark.  Ev.  1130 ;  4  East,  182  ;  Say.  289 ;  Willes,  425). 
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Form  of  Remedy. 

CASE  will  lie  against  the  Bank  of  England  and  East  India  Company  for 
refusing  to  transfer  stock  (Coles  v.  England  (Bank  of),  2  P.  &  D.  521 ;  10 
Ad.  &  E.  437  ;  see  Stracey  v.  England  (Bank  of),  6  Bing.  754;  Henley  v. 
Lyme  (Mayor  of),  5  Bing.  91,  108 ;  Sutton  v.  England  (Bank  of),  1  C.  & 
P.  193;  Foster  v.  England  (Bank  of),  15  Law  J.  212,  Q.  B.;  Partridge  v. 
England  (Bank of),  15  Law  J.  395,  Q.  B.;  Slornan  v.  England  (Bank  of). 
14  Law  J.  226,  Q.  B. ;  Gregory  v.  East  India  Company,  ib.). 

Indebitatus  assumpsit  lies  for  stock  in  the  public  funds  sold  and  trans- 
ferred (M'Callan  v.  Mortimer,  7  M.  &  W.  20 ;  9  M.  &  W.  636).  A  party 
whose  stock  has  been  sold  under  a  forged  power  of  attorney  may  recover 
the  value  as  money  had  and  received  from  the  purchaser  (March  v.  Keating, 
1  Bing.  N.  C.  198).  Money  lent  is  not  sustainable  if  the  loan  were  effected 
by  a  transfer  of  bank  stock,  for  stock  is  not  money  (Ch.  Contr.  508;  but 
see  Samuel  v.  Banbuiy,  2  C.  B.  803);  money  had,  &c.,  will  not  lie  to  recover 
the  value  of  stock  improperly  transferred  to  deft.,  and  still  standing  in  his 
name  (Ch.  Contr.  525). 

A.  offered  B.  20,000/.  of  a  proposed  government  loan,  which  B.  agreed 
to  take,  provided  he  should  have  the  20,000^.  if  A.  was  not  wholly  excluded. 
A.  applied  to  government  for  200,000/.  but  had  only  35,000/.  allowed  him, 
whereupon,  he  offered  to  B.  3,500<?. :  held,  that  B.  was  entitled  to  recover 
from  A.  the  whole  20,000/.  (Mocatto  v.  Franco,  3  Doug.  11).  A  party  who 
pays  a  deposit  to  a  loan  contractor  upon  a  scrip  receipt  entitling  him  to  a 
certain  portion  of  the  loan  on  payment  of  the  subsequent  instalments,  receives 
a  full  equivalent  for  the  deposit,  in  the  option  to  become  a  holder  of  stock, 
and  if  he  omit  to  pay  such  instalments  at  the  stipulated  periods  he  cannot 
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afterwards  require  the  contractor  to  accept  the  instalments  with  interest  or 
return  the  deposit  (Rothschild  v.  Hennings,  9  B.  &  C.  470). 

* Declaration.']     The  declaration  for  not  transferring  stock  must  [*1029] 
aver  the  name  of  the  proposed  transferrer  (Gregory  v.  East  India 
Company,  14  Law  J.  220 ;  9  Jur.  687).     Stock  cannot  be  sued  for  as  money 
(Nightingale  v.  Deniesme,  2  Bla.  684). 

In  an  action  upon  a  contract  for  the  sale  of  stock,  the  declaration  ought  to 
show  the  manner  of  transferring  the  stock,  and  the  time  and  place  at  which 
it  is  usually  transferred,  these  being  matters  of  which  the  courts  cannot  take 
judicial  notice  (Stapleton  v.  Shelburne  (Lord),  1  Bro.  P.  C.  217).  A.  con- 
tracted  with  B.  for  the  sale  of  200/.  South  Sea  Stock  for  1360/.,  to  be  paid 
on  or  before  the  day  of  shutting  the  transfer  books  in  order  to  make  the 
Christmas  dividend.  The  money  not  being  paid,  A.  brought  his  action  upon 
the  covenant,  and  in  his  declaration  alleged  that  he  attended  at  the  South  Sea 
House  for  the  space  of  one  hour  before  the  shutting  of  the  books,  and  was 
ready  to  transfer  the  stock  to  the  deft.,  but  that  he  was  not  ready  to  receive 
it.  On  a  demurrer  judgment  was  given  for  the  deft,  the  pit.  not  having  made 
a  sufficient  tender  of  the  stock  (Stapleton  v.  Shelburne  (Lord),  supra).  The 
contract  laid  in  the  declaration  was  to  deliver  stock  on  the  27th  of  February, 
that  proved  was  to  deliver  stock  on  ihe  settling  day,  which  at  the  time  was 
fixed  for,  and  understood  by  the  parties  to  mean  27th  February:  held,  that 
the  proof  supported  the  declaration  (Wickes  v.  Gordon,  2  B.  &  A.  335). 
In  case  for  not  accepting  stock,  to  be  transferred  on  request,  an  averment 
that  the  pit.  was  ready  and  willing  to  transfer,  and  requested  the  deft,  to 
accept  the  stock,  which  he  refused,  can  only  be  satisfied  by  showing  an  actual 
tender  and  refusal,  or  that  the  pit.  waited  at  the  bank  on  the  day  when  it  was 
understood  that  the  transfer  was  to  be  made,  until  the  close  of  the  transfer- 
books,  which  was  the  latest  time  when  the  transfer  could  be  made  (Bordenave 
v.  Gregory,  5  East,  407).  Evidence  that  the  stock  was  to  be  transferred  on 
a  certain  day,  was  said  not  to  support  an  averment,  that  it  was  to  be  trans- 
ferred on  request  (Bordenave  v.  Bartlett,  5  East,  111).  It  appeared  that  the 
pit.  tendered  the  stock  on  the  day  agreed  on  for  making  the  transfer,  and  the 
deft,  refused  to  accept  it;  held,  that  the  pit.  need  not  wait  until  the  end  of 
the  day,  but  might  sell  the  stock  to  a  third  person  immediately  after  the 
tender  and  refusal  (Dorriens  v.  Hutchinson,  1  Smith,  420). 

To  debt  on  bond  conditioned  to  replace  stock  with  all  dividends  which 
should  have  accrued  due  from  the  date  of  the  bond  upon  three  months' 
notice,  the  deft,  pleaded  that  pit.  did  not  give  three  months'  notice  to  replace 
the  stock  with  the  dividends  which  would  have  become  due  from  the  date  of 
the  bond.  The  replication  alleged  that  more  than  three  months  before  the 
action  pit.  gave  notice  at  the  expiration  of  three  months  to  replace  the  stock 
with  all  dividends  which  had  accrued  due  on  the  same,  from  the  date  of  the 
bond,  and  then  went  on  to  assign  a  breach  in  the  non-transfer  of  the  stock  ; 
held,  that  the  notice  set  out  in  the  replication  was  sufficient,  and  that  the 
assignment  of  the  breach  was  unnecessary  and  informal,  but  that  the  objec- 
tion could  betaken  only  by  way  of  special  demurrer  for  duplicity  (Hudson 
v.  Smith,  1  M.  &  R.  489). 

As  to  damages  for  not  replacing,  ante,Vo\.  I.  p.  238 — 242.  Where  stock 
was  transferred  by  way  of  loan  upon  land,  with  a  condition  to  replace  the 
stock  six  months  after  the  date,  and  in  the  mean  time  to  pay  interest  at  five 
per  cent.,  but  the  stock  was  not  replaced:  held,  that  being  depreciated  the 
obligee  was  entitled  to  the  value  of  the  stock  at  the  time  of  the  transfer,  with 
interest  at  five  per  cent,  to  the  date  of  the  report,  credit  being  given  for  some 
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payments  on  account  of  the  principal  (Forrest  v.  Ehves,  4  Vcs.  jun.  493). 

In  an  action  *recently  alter  breach  of  an  agreement  to  transfer 
[*1030]  stock,  the  rise,  if  any,  would  be  given  in  damages  (Ib.).  Where  a 

bond  is  given  by  the  borrower  of  stock  to  secure  the  replacement 
of  the  stock,  and  payment,  in  the  mean  time,  of  sums  equal  to  the  interest 
and  dividends,  and  a  bonus  is  afterwards  declared  upon  the  stock,  the  lender 
has  an  equity  to  be  placed  in  the  same  situation  as  if  the  stock  had  remnined 
in  his  name,  and  is  consequently  entitled  to  the  replacement  of  the  original 
stock,  increased  by  the  amount  of  the  bonus,  and  to  dividends  in  the  mean 
time,  as  well  upon  the  bonus  as  upon  the  original  stock  (Vaughan  v.  Wood, 
1  Myl.  &  K.  403).  If  A.  agree  to  reinvest  a  sum  in  the  three  per  cent. 
Consols  in  the  name  of  B.,  charging  the  stock  at  a  price  not  exceeding  66$ 
per  cctit.,  or  to  repay  the  sum  in  bank  notes,  on  B.  giving  A.  six  months' 
notice,  it  is  in  the  election  of  B.  whether  he  will  have  the  money  reinvested 
or  paid  in  bank  notes  (Chippendale  v.  Thurston,  4  C.  &  P.  98).  In  assess- 
ing damages  on  a  writ  of  inquiry,  on  a  bond  to  replace  stock,  the  fair  rule 
is  to  take  the  price  of  the  stock  on  the  day  of  the  trial,  or  the  day  previous 
(Harrison  v.  Harrison,  1  C.  &  P.  412);  and  not,  as  was  formerly  held,  on 
the  day  when  it  ought  to  have  been  replaced,  or  the  price  at  the  day  of  the 
trial,  at  the  option  of  the  pit.  (M'Arthur  v.  Seaforth,  2  Taunt.  257;  S.  P. 
Dovvnes  v.  Back,  1  Stark.  318).  On  a  bond  conditioned  for  replacing  stock, 
the  obligee  is  not  entitled  to  special  damages  fora  profit  he  might  have  made, 
if  it  had  been  sooner  replaced,  unless  he  shows  that  he  actually  would  have 
made  it  (M'Arthur  v.  Seaforth,  svpra).  But  in  one  case  it  was  held  not 
enough  to  take  the  value  of  the  stock  on  that  day,  if  it  have  risen  in  the 
mean  time,  but  the  highest  value  as  it  stood  at  the  time  of  the  trial,  there 
being  no  offer  of  the  deft,  to  replace  it  in  the  intermediate  time,  while  the 
market  was  rising  (Shepherd  v.  Johnson,  2  East,  211). 

Plea.]  Indclitatys  assumpsit  for  stock  sold  and  caused  to  be  transferred 
by  the  pit.  to  the  deft.,  and  by  the  deft,  duly  accepted.  Plea,  that  the  stock 
alleged  to  be  caused  to  be  transferred  was  so  caused  to  be  transferred  by 
virtue  of  an  agreement  with  the  pit.  for  the  transfer  of  the  same,  in  considera- 
tion of  4531/.  55.,  to  be  therefore  paid  to  the  pit.  for  the  same;  and  that  at 
the  time  of  the  making  such  agreement  the  pit.  was  not  actually  possessed 
or  entitled  to  the  stock  in  his  own  right,  &c.,  by  reason  whereof  the  said 
contract  became  and  was  null  and  void  :  held,  that  the  plea  was  not  an 
answer  to  the  action,  and  the  contract  was  not  within  the  7  Geo.  II.  c.  8,  s. 
8  (Mortimer  v.  M'Callan,  7  M.  &  W.  20);  that  statute  only  renders  illegal 
such  contracts  for  the  sale  or  transfer  of  stock  as  are  executory,  and  does 
not  invalidate  a  sale  or  transfer  of  stock  made  on  a  promise  to  pay  the 
amount,  notwithstanding  a  previous  executory  agreement,  illegal  by  the 
statute,  had  been  entered  into  by  the  parties  for  such  sale  (M'Callan  v. 
Mortimer,  in  error,  9  M.  &  W.  636;  6  Jur.  196). 

Transfer  of  Stock-']  Property  in  stock  is  not  transferred  from  the  owner 
by  being  placed  under  a  forged  power  of  attorney  to  the  name  of  another 
person  in  the  books  of  the  Bank  of  England  (Davis  v.  England  (Bank  of), 
2  Bing.  393).  A  party  may  recover  dividends  from  the  bank,  although  he 
knew  that  the  stock  had  been  transferred  under  a  forged  power,  and  had 
omitted  to  inform  the  bank  of  the  circumstance,  and  did  not  demand  payment 
of  the  dividends  until  after  the  escape  of  the  offender  (Ib.).  The  holder  of 
bank-stock  may  disable  himself  by  negligence  from  recovering  from  the 
bank  the  stock  which  has  been  transferred  under  a  forged  power  (Cole  v. 
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England  (Bank  of),  10  Ad.  &  E.  437).  *In  an  action  for  not  transferring 
stock,  the  property  of  plt.'s  testatrix,  the  bank  pleaded  not  guilty ;  secondly, 
that  'estatrix  was  not  possessed.  It  appeared  that  testatrix  was,  many  years 
before  her  death,  very  old  and  infirm,  and  when  she  received  her  dividends 
was  accompanied  by  her  nephew,  who  was  a  clerk  in  the  bank.  He  asked 
for  the  amount,  and  she  signed  receipts,  both  in  the  dividend  warrants  and 
bank  books.  It  appeared  probable  that  he  had  paid  her  from  time  to  time 
the  dividends  on  her  whole  stock,  but  he  had  at  intervals  taken  another 
woman  to  the  bank,  who  personated  the  testatrix,  and  forged  her  signature 
to  several  transfers.  The  jury  found  that  the  testatrix  was  not  proved  to 
have  knowledge  of  the  transfers,  but  that  she  had  the  means  of  knowledge  ; 
that  she  was  guilty  of  gross  negligence,  in  leading  the  bank  to  believe  that 
she  sanctioned  the  transfers,  and  that  the  bank  was  not  guilty  of  negligence 
in  transferring,  without  ascertaining  her  identity  more  fully;  held,  that  the 
facts  found  constituted  an  answer  to  the  action,  and  were  available  under  the 
pleading  (Ib.).  A  transfer  of  stock  is  evidence  of  payment  (Breton  v.  Cope, 
Pea.  30). 

Evidence. 

Action  for  Slock  sold  and  transferred.}  Indebitatus  assumpsit  in  5000/. 
for  certain  three  per  cent,  stock  alleged  to  be  sold,  and  caused  to  be  trans- 
ferred  by  the  pit.  to  the  deft.,  and  by  deft,  duly  accepted.  Pleas,  first,  non 
assumpsit;  secondly,  that  the  deft,  did  not  accept  the  stock  from  the  pit.  At 
the  trial  it  appeared  one  T.,  a  stock-broker,  had  applied  to  the  pit.  a  stock- 
jobber, for  the  purchase  of  stock  to  the  amount  of  5000/.,  for  the  deft.;  the 
pit.  not  having  any  stock  of  his  own  applied  to  W.,  who  agreed  to  transfer, 
and  did  accordingly  transfer  stock  standing  in  his  name  to  the  deft.,  evidence 
was  given  that  it  was  the  usage  on  the  stock  exchange  to  give  credit  to  the 
broker,  even  though  the  principal  was  disclosed,  though  credit  is  sometimes 
given  to  the  principal,  and  his  cheque  taken  where  the  broker's  credit  is  not 
thought  sufficient :  held,  that  under  these  circumstances  the  learned  judge 
was  right  in  leaving  it  to  the  jury  to  consider  whether  pit.  sold  the  stock  on 
the  credit  of  T.,  and  T.  only,  or  on  the  credit  and  responsibility  of  the  prin- 
cipal, the  deft.,  and  that  the  jury  having  found  the  latter,  the  verdict  was 
right  (Mortimer  v.  M'Callum,  6  M.  &  W.  58). 

A  witness  having  been  called  to  prove  on  the  part  of  the  pit.,  that  imme- 
diately after  the  transfer  had  taken  place,  the  pit.  requested  T.  to  give  him 
the  cheque  of  his  principal :  held,  that  this  evidence  was  admissible,  not  as 
amounting  to  an  admission,  but  as  a  part  of  the  res  gestce  (Ib.).  In  order  to 
prove  the  acceptance  of  the  stock  by  the  deft.,  evidence  was  adduced  thatT., 
and  a  person  unknown  to  the  clerk  in  the  bank,  came  there  with  T.,  and 
made  an  entry  of  his  acceptance  of  the  stock,  and  a  witness  was  then  called 
who  proved  that  he  had  inspected  the  bank  books,  and  that  the  signature  to 
the  acceptance  of  the  stock  was  in  the  deft.'s  handwriting ;  held,  that  this 
evidence  was  admissible  to  prove  the  acceptance  of  the  stock  by  the  deft., 
and  that  it  was  not  necessary  that  the  bank  books  themselves  should  be  pro- 
duced, they  not  being  removeable  on  the  groun'd  of  public  convenience  (Ib.). 
On  the  part  of  the  deft.,  several  letters  containing  accounts  between  the  deft, 
and  T.  were  offered  in  evidence  to  prove  the  existence  of  a  debt  from  T.  to 
the  deft.,  to  the  amount  of  the  debt  transferred.  Other  evidence  had  been 
given  which  showed  that  fact  on  the  part  of  the  pit.,  and  the  plt.'s 
counsel  admitted,  in  his  reply,  that  the  existence  of  the  debt  *from  [  *1032  ] 
T.  to  the  deft.,  had  been  sufficiently  established.  The  defence 
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turned  on  a  point  collateral  to  this  question.  This  evidence  having  being 
rejected,  held,  that  rejection  of  it  did  not  form  a  sufficient  ground  for  a  new 
trial  (Ib.).  Held,  also,  that  the  allegation  in  the  declaration  of  the  accept- 
ance  of  stock  from  the  ph.,  was  sufficiently  shown,  although  made  through 
the  medium  of  W.  (Ib.).  The  rule  of  the  stock  exchange,  by  which  the 
broker  is  considered  the  person  liable,  in  the  first  instance,  for  the  value  of 
stock  sold,  is  nothing  more  than  an  honorary  regulation  among  its  mem- 
bers (Ib.). 

Inspection  of  Bank  Books — Transfer.]  Pit.  having  been  a  holder  of  3j 
per  cent,  stock,  brought  an  action  against  the  Bank  of  England  for  refusing 
to  pay  the  dividends.  The  defts.  pleaded,  denying  that  pit,  was  proprietor 
of  the  stock,  in  manner  and  form,  &c. ;  and  their  defence,  in  fact,  was,  that 
before  the  dividends  became  due  the  stock  had  been  transferred  out  of  the 
plt.'s  name.  Issue  being  joined,  and  notice  of  trial  given,  the  court,  on 
motion,  made  an  order  that  the  pit.  should  be  at  liberty  to  inspect  that  par- 
ticular entry  in  the  transfer-book  at  the  bank  which  related  to  the  transfer 
of  the  stock  in  question,  but  not  any  other  part  of  the  bank  books.  A  party 
having  executed  a  transfer  of  stock  in  the  form  prescribed  by  stat.  1 1  Geo. 
IV.  &  1  Will.  IV.  c.  13,  s.  13,  cannot,  in  an  action  against  the  bank,  dis- 
pute the  title  of  the  transferee,  on  the  ground  that  he  has  not  subscribed  an 
acceptance  of  the  transfer,  as  directed  by  that  clause  (Foster  ?.  England 
(Bank  of),  8  a  B.  6S9). 
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Effect  of,  fc.]  Stock-jobbing  is  a  species  of  illegality,  introduced  by  7 
Geo.  II.  c.  8^  and  made  perpetual  by  10  Geo.  II.  c.  8 ;  and  which  has  the 
effect  of  avoiding  any  security  or  contract  which  is  the  subject  of  it.  Where 
a  bill  has  been  given  for  the  amount  of  stock-jobbing  differences,  it  will  be 
void  in  the  hands  of  an  indorsee,  with  notice  (Steers  v.  Lashly,  6  T.  R.  61 : 
1  Esp.  166).  Money  borrowed  to  pay  a  stock-jobbing  transaction,  though 
from  a  partner  in  it,  is  recoverable,  and  not  within  the  statute  (Faikney  v. 
Reynons,  1  Bl.  R.  633). 

By  7  Geo.  II.  c.  8,  s.  1,  all  contracts  and  agreements  made  and  entered 
into,  upon  which  any  premium,  or  consideration  in  the  nature  of  a  premium, 
shall  be  given  or  paid  for  liberty  to  put  upon,  or  to  deliver,  receive,  accept, 
or  refuse  any  public  or  joint  stock,  or  other  public  securities  whatsoever,  or 
any  part,  share,  or  interest  therein ;  and  also  all  wagers  and  contracts  in 
the  nature  of  wagers,  and  all  contracts  in  the  nature  of  putts  and  refusals 
relating  to  the  then  present  and  future  price  or  value  of  any  such  stock  or 
securities  as  aforesaid,  are  null  and  void  to  all  interests  and  purposes  what- 
soever; and  all  premiums  and  sums  of  money  whatsoever  given,  rece: 
paid  or  delivered  upon  all  such  contracts  or  agreements,  or  upon  any  such 
wagers  or  contracts  in  the  nature  of  wagers  as  aforesaid,  shall  be  restored 
and  repaid  to  the  person  who  shall  give,  pay,  or  deliver  the  same ;  who  shall 
have  liberty  within  six  months  from  and  after  the  making  such  contract  or 
agreement,  or  laying  any  such  wager,  to  sue  for  and  recover  the  same  from 
the  person  to  whom  the  same  was  paid  or  delivered,  with  double  costs  of  sui: 
by  action  of  debt  founded  on  the  act. 

*By  sect.  2,  persons  sued  on  the  act  are  obliged  to  answer  on 
[*1033]    oath  to  a  bill  of  discovery. 


STOCKJOBBING,  DEFENCE  OF.  1033 

Sect.  4  gives  500/.  penalty  on  making  or  executing  any  such  putts  or 
bargains. 

Sect.  5  gives  100/.  penalty  on  giving  or  receiving  money  to  compound 
differences  relating  to  stock  not  actually  delivered. 

By  sect  6,  stock  sold  and  not  paid  for  at  the  time  prefixed  may  be  sold  to 
any  other  person. 

By  sect.  7,  if  stock  be  bought  and  not  transferred  at  the  time  prefixed, 
the  buyer  may  purchase  other  stock,  and  recover  his  damage. 

Sect.  8  gives  500/.  penalty  on  buying  or  selling  stock,  of  which  the  par- 
ties are  not  actually  possessed  at  the  time  of  contract,  and  100£  penalty  on 
the  broker's  negotiating  such  contract. 

By  sect.  9,  ail  contracts  for  stock  are  to  be  truly  entered  in  the  brokers 
book. 

By  sect.  11,  the  act  is  not  to  hinder  persons  from  lending  money  on 
public  stock,  or  prevent  the  re-delivery  thereof,  on  repayment  of  the  money 
lent. 

Nor  is  dealing  in  lottery  produces  within  that  statute  (Mortimer  v.  Sal- 
keld,  4  Camp.  42).  And,  though  by  the  statute  it  is  requisite  that  persons 
selling  stock  shall  be  actually  possessed  thereof  at  the  time  of  the  contract, 
yet  it  is  sufficient  if  a  principal,  selling  stock  through  the  medium  of  a 
broker,  be,  at  the  time  of  the  sale,  possessed  thereof,  although  the  broker 
did  not,  at  the  time  of  the  bargain,  disclose  the  name  of  his  principal  (Saun- 
ders  v.  Kentish,  8  T.  R.  162 ;  see  Tate  v.  Wellings,  3  T.  R.  532). 

As  time-bargains  in  foreign  funds  are  not  within  the  act,  nor  illegal  at 
common  law,  the  broker  employed  in  effecting  them  will  be  entitled  to  sue 
for  his  commission  in  respect  thereof,  as  also  for  the  money  he  may  have 
paid  for  differences  (Elsworth  v.  Cole,  2  M.  &  W.  31 ;  Robson  v.  Fallowes, 
supra).  If  the  principal  be  really  possessed  of  stock  bargained  to  be  sold 
at  a  future  day  by  his  broker,  such  contract  is  not  illegal  within  the  statute, 
although  the  broker  did  not  disclose  the  name  of  his  principal  at  the  time  of 
the  bargain  made,  and  the  purchaser  may  maintain  an  action  for  the  differ- 
ence against  the  principal  (Child  v.  Morley,  8  T.  R.  610).  In  an  action  on 
the  Stock-jobbing  Act  to  recover  damages  against  one  who  had  refused  to 
accept  and  pay  for  stock  agreed  to  be  sold  to  him,  it  is  necessary  to  prove 
an  actual  transfer  of  the  stock  to  some  other  person  before  the  action 
brought,  and  proof  alone  of  a  contract  to  sell  to  such  other  person  before 
the  action  brought,  though  followed  up  by  an  actual  transfer  afterwards,  is 
not  sufficient  to  sustain  the  action  (Hicksche  v.  Gregory,  4  East,  607). 
Qucere,  whether  an  action  of  assumpsit  can  be  supported  on  the  statute 
(Billing  v.  Flight,  6  Taunt.  419;  and  see  Billing  v.  Palley,  6  Taunt.  442, 
where  the  Court  of  Common  Pleas  amended  the  declaration  by  changing  it 
from  assumpsit  to  debt). 

A  broker  who  contracts  with  others  for  the  sale  of  stock  on  a  certain  day, 
by  the  authority  and  as  the  agent  of  his  principal,  who  afterwards  refuses 
to  make  good  the  bargain,  cannot,  by  paying  the  difference  to  such  third 
person,  sue  his  principal,  upon  an  implied  promise  for  money  paid,  to  reco- 
ver the  amount.  The  remedy  if  any  is  by  special  action  to  recover  dam- 
ages for  refusal  to  transfer  the  stock  (Child  v.  Morley,  8  T.  R.  610;  see 
Lightfoot  v.  Creed,  8  Taunt.  268;  Edmiston  v.  Wright,  1  Camp.  86; 
Young  v.  Cole,  4  Sco.  489 ;  Sutton  v.  Tatham,  10  Ad.  &  E.  27). 

Pleadings  as  to.]     A  defence  under  this  act  may  be  established  under  the 
general  issue,  in  assumpsit  or  debt  on  simple  contract,  *but  it  must 
be  pleaded  specially  in  an  action  founded  on  a  deed  (ante,  Vol.  I.   [*1034] 


1034  STOCKJOBBING,  DEFENCE  OF. 

p.  906).      The  deft,  cannot   plead  non  assumpsit  and   the  Stock-jobbing 
Act  with  it  (Shaw  v.  Everett,  1  B.  &  P.  222 ;  1  M.  &  P.  145). 

Evidence  as  to.']  Time-bargains,  at  the  Stock-Exchange,  are  where  nei- 
ther buyer  nor  seller  has  any  stock,  but  the  buyer  agrees  nominally  to  buy 
stock  of  the  seller,  at  a  certain  day,  viz.  1000/. :  when  that  day  arrives,  if 
the  stock  is  at  a  lower  price  than  when  the  bargain  was  made,  the  buyer 
pays  the  seller  as  much  per  cent,  on  the  1000/.  as  the  stock  has  fallen  ;  but, 
if  the  stock  has  risen,  the  seller  pays  the  buyer  in  a  similar  way  (1  C.  & 
P.  13).  Jobbing  in  omnium  is  within  the  7  Geo.  II.  (Brown  v.  Turner,  7 
T.  R.  630 ;  2  Esp.  631 ;  Olivierson  v.  Coles,  1  Stark.  496) ;  but  dealing  in 
Colombian  bonds  is  not  within  the  statute,  as  the  words,  "  public  or  joint- 
stock,"  mentioned  in  that  statute,  relate  merely  to  stock  of  this  country,  and 
the  object  of  which  was  merely  to  prevent  jobbing  in  the  British  funds 
(Henderson  v.  Bise,  3  Stark.  158 ;  see  Patterson  v.  Powell,  9  Bing.  320 ; 
Wells  v.  Porter,  2  Bing.  N.  C.  722 ;  Oakley  v.  Rigby,  2  Bing.  N.  C.  732  ; 
Elsworth  v.  Cole,  3  M.  &  W.  31 ;  Robson  v.  Fallowes,  3  Bing.  N.  C.  392 ; 
Morgan  v.  Pebrer,  3  Bing.  N.  C.  457) ;  nor  is  gambling  in  foreign  funds 
illegal  at  common  law  (Morgan  v.  Pebrer,  supra). 

Railway  shares  are  not  joint  stock  within  the  meaning  of  the  act  (Hewelt 
v.  Price,  4  Man.  &  G.  355). 

If  two  persons  jointly  engage  in  a  stock-jobbing  transaction,  and  incur 
losses,  and  employ  a  broker  to  pay  the  difference,  and  one  of  them  repay 
the  broker,  with  the  privity  and  consent  of  the  other,  the  whole  sum,  he 
may  recover  a  moiety  from  that  other  in  an  action  for  money  paid  to  his 
use,  notwithstanding  the  7  Geo.  II.  c.  8  (Petrie  v.  Hannay,  3  T.  R.  418; 
and  see  Child  v.  Morley,  3  T.  R.  610).  Money  lent  and  applied  by  the 
borrower  for  the  express  purpose  of  paying  or  compounding  differences  on 
illegal  stock-jobbing  transactions,  to  which  the  lender  was  no  party,  cannot 
be  recovered  back  by  him  in  an  action  for  money  had  and  received  (Cannan 
v.  Bryce,  3  B.  &  A.  179;  see  M'Kinnell  v.  Robinson,  3  M.  &  W.  434).  A 
bond  given  to  an  indorsee  to  recover  payment  of  a  note  originally  given  for 
an  illegal  stock-jobbing  transaction,  of  which  the  indorsee  had  notice  before 
he  took  the  bond,  is  void  (Amory  v.  Merryweather,  4  D.  &  R.  86 ;  2  B.  & 
B.  573).  To  an  action  of  debt,  on  bond,  conditioned  for  the  payment  of 
500/.  by  two  instalments,  the  deft,  pleaded,  "  that  he,  by  his  agent  W.,  made 
unlawful  contracts  for  the  purchase  and  sale  of  shares  in  the  public  funds ; 
that  these  contracts  were  not  performed,  but  that  W.,  as  the  agent  of  the 
deft.,  voluntarily  paid  500/.  to  compound  the  differences  against  the  form  of 
the  statute;  that  to  secure  to  W.  the  repayment  of  that  sum,  the  deft,  gave 
his  promissory  note  to  W.,  which  he  indorsed  to  the  pit.  long  after  it  had 
become  due ;  that  they  afterwards  threatened  to  sue  the  deft,  on  the  note, 
and  that  he,  in  fear  of  that  suit,  and  at  the  request  of  the  pits.,  gave  the 
bond,  which  the  pits,  accepted  in  lieu  of  the  note,  and  the  money  thereby 
secured,  they  well  knowing  that  the  note  had  been  given  by  the  deft,  for  the 
purpose,  and  on  the  occasion  in  the  plea  mentioned."  And  it  appeared  in 
evidence  that  W.  received  the  note  as  a  security  for  money,  which  he  was 
at  some  future  time  to  pay  for  stock-jobbing  transactions ;  and  that  the  pits, 
took  the  note  after  it  was  due,  and  had  notice  of  the  illegal  consideration 
before  the  bond  was  given :  held  first,  that  the  evidence  did  not  support  the 
plea  which  alleged  that  the  note  was  given  to  secure  the  repay- 
[*1035]  ment  of  money  already  *advanced,  and  actually  paid  by  W.;  and, 
secondly,  that  as  the  note  was  taken  after  it  was  due,  and  they  had 
notice  of  the  illegal  consideration  before  the  bond  was  given,  they  were  both 
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equally  void,  and  that  no  action  could  be  maintained  on  the  latter;  but  lib- 
erty was  given  to  the  deft,  to  amend  his  plea  on  payment  of  costs,  and  to 
the  pits,  to  reply  de  novo  (Amory  v.  Merry  weather,  svpra).  A  bill  void 
under  the  Stock-jobbing  Act  is  available  in  the  hands  of  a  bona  fide  holder 
for  value  without  notice  (Day  v.  Stuart  or  Steward,  6  Bing.  109 ;  3  Moo.  & 
P.  334).  A  bill  accepted  for  differences  on  time-bargains  in  stock,  is  valid 
in  the  hands  of  an  indorsee  without  notice  (Greenland  v.  Dyer,  2  M.  &  R. 
422).  So,  if  it  had  been  indorsed  for  value  after  it  become  due  (Brown  v. 
Turner,  7  T.  R.  630;  2  Esp.  631).  In  an  action  on  a  bill  of  exchange,  a 
stock-broker  may  refuse  to  give  evidence  that  the  consideration  was  founded 
on  stock-jobbing  difference  on  time-bargains  for  stock ;  but  it  seems  that  he 
is  obliged  to  produce  his  book  in  which  he  was  bound  to  enter  all  purchases 
and  sales  made  by  him,  in  pursuance  of  the  stat.  7  Geo.  II.  c.  8,  s.  9  (Rawl- 
ings  v.  Hall,  I  C.  &  P.  11). 


SUBPCENA. 
See  post,  "WITNESS." 

SUGGESTION  OF  BREACHES. 
See  ante,  Vol.  I.  p.  652. 

STOPPAGE  IN  TRANSITU. 
See  "TROVER." 

Nature  of.]  IN  trover,  a  frequent  defence  is  stoppage  in  transitu,  which 
arises  out  of  the  right  of  the  vendor  of  goods  to  stop  them  on  their  passage 
before  delivery  to  the  vendee  upon  his  insolvency,  and  this  defence  is  in 
general  specially  pleaded :  whether  it  pperates  as  a  revesting  of  the  posses- 
sion, or  a  rescinding  of  the  contract  and  a  revesting  of  the  right  of  property, 
is  not  yet  decided  (see  Clay  v.  Harrison,  10  B.  &  C.  106 ;  Wentworth  v. 
Outhwaite,  10  M.  &  W.  436).  But  whichever  way  it  operates,  it  would 
seem,  upon  principle,  to  be  admissible  under  a  plea  putting  in  issue  the  pos- 
session. 

The  stoppage  of  part  of  the  goods  will  not  revest  the  property  in  the 
whole,  though  the  subject  of  one  entire  contract  (Wentworth  v.  Outhwaite, 
supra;  see  Jones  v.  Jones,  8  M.  &  W.  431).  This  right  exists,  although 
the  vendor  has  received  the  acceptance  of  the  vendee,  and  has  not  tendered 
it  back  (Edwards  v.  Brewer,  2  M.  &  W.  375). 

A  trader  here  gives  an  order  to  his  correspondent  abroad  to  ship  him  cer- 
tain goods,  which  the  latter  procures  upon  his  own  credit,  without  naming 
the  trader  here,  and  ships  to  him  at  the  original  price,  charging  his  commis- 
sion :  held,  that  the  correspondent  abroad  is  so  far  a  vendor  as  between  him 
and  the  trader  here,  that  on  the  bankruptcy  of  the  latter  he  may 
stop  the  goods  in  transitu  by  procuring  *the  bill  of  lading  from  [  *1036  ] 
the  bankrupt's  brother;  and  this  though  the  trader  here   had 
before  his  bankruptcy  accepted  bills  drawn  on  him  by  his  correspondent  for 
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the  amount  of  the  goods ;  such  acceptances  proveable  under  his  commission 
amounting,  at  most,  to  part  payment  for  the  goods,  which  does  not  take 
a.vay  the  vendor's  right  to  stop  in  transitu  (Feise  v.  Wray,  3  East,  93). 
Where  goods  are  consigned  on  the  joint  account  of  the  consignor  and  cor- 
signee,  the  former  may  stop  them  in  transitu  (Nevvsom  v.  Thornton,  6 
East,  17).  But  one  who  accepts  bills  drawn  for  the  price  of  the  goods  ly 
the  vendor,  cannot  stop  the  goods  in  transitu  (LifTken  v.  Wray,  6  Eatt, 
371). 

Wlicn  the  Transitus  is  at  an  end.]  The  seller  may  stop  the  goods  in 
every  sort  of  passage  till  they  reach  the  hands  of  the  buyer.  The  general 
rule  is,  that  the  transitus  is  not  at  an  end  until  the  goods  arrive  at  the  actual 
or  constructive  possession  of  the  consignee  (Stokes  v.  La  Reviere,  cited  in 
Ellis  v.  Hunt,  3  East,  466 ;  Jackson  v.  Nicholl,  5  Ring.  N.  C.  516 ;  Mills 
v.  Ball,  2  B.  &  P.  461).  The  principle  to  be  deduced  from  the  cases  is  that 
the  transitus  is  not  at  an  end  until  the  goods  have  reached  the  place  named 
by  the  buyer  to  the  seller  as  the  place  of  their  destination  (Coates  v.  Railton, 
6  B.  &  C.  427,  per  Bay  ley,  J. ;  Edwards  v.  Brewer,  2  M.  &  W.  623;  Smith 
v.  Cross,  1  Camp.  28^ ;  Mills  v.  Ball,  2  B.  &  P.  457) ;  and  evidence  may 
be  adduced  to  show  that  the  consignee  has  not  taken  possession  of  the  goods 
as  owner  (James  v.  Griffin,  2  M.  &  W.  623). 

It  is  not  absolutely  requisite  that  the  purchaser  should  take  actual  posses- 
sion of  the  goods ;  he  may  do  some  act  which  will  be  equivalent  thereto, 
and  by  it  destroy  the  right  to  stop.  Thus,  where  goods  were  sent  from 
Sheffield  by  wagon  to  the  purchaser  in  London,  and  when  at  the  wagon- 
office  there  the  provisional  assignee  of  the  vendee,  who  had  become  bank- 
rupt, put  his  mark  upon  them,  he  being  unable  to  remove  them,  in  conse- 
quence of  an  attachment,  the  transitus  was  held  to  be  at  an  end  (Ellis  v. 
Hart,  3  T.  R.  464;  Foster  v.  Frampton,  6  B.  &  C.  107).  It  has  been 
ruled  that  the  possession  of  the  vendee,  to  defeat  the  right,  must  be  a  posses- 
sion obtained  on  the  completion  of  the  voyage  (Hoist  v.  Pownall,  1  Esp. 
240;  but  see  Mills  v.  Ball,  supra;  Oppenheim  v.  Russell,  3  B.  &  P.  54; 
James  v.  Griffin,  2  M.  &  W.  631,  per  Parke,  B.).  A  mere  demand,  how- 
ever, by  the  vendee,  without  any  delivery  before  the  voyage  has  completely 
terminated,  will  not  destroy  the  right  (Jackson  v.  Nicholl,  5  B.  &  C.  519). 
If  one  has  been  in  the  habit  of  using  the  warehouse  of  a  wharfinger  as  his 
own,  and  depositing  his  goods  there,  the  arrival  of  the  goods  at  that  ware- 
house will  put  an  end  to  the  transitus  (Richardson  v.  Goss,  3  B.  &  P.  127  ; 
Leeds  v.  Wright,  ib.  320;  Rowe  v.  Pickford,  8  Taunt.  83;  Dodson  v. 
Wentworth,  5  Sco.  N.  R.  821). 

Where  goods  were  ordered  to  be  sent  by  sea,  and  the  ship-master  gave  a 
receipt  to  the  vendee,  purporting  that  the  goods  were  received  from  him,  the 
right  of  stoppage  was  determined ;  the  vendors,  by  empowering  the  carrier 
to  give  the  receipt,  recognised  the  right  of  property  in  vendee  (Noble  v. 
Adams,  Holt,  N.  P.  248;  but  see  Craven  v.  Ryder,  Holt,  P.  C.  100;  6 
Taunt.  433 ;  Ruck  v.  Hataeld,  5  B.  &  A.  632). 

T.,  a  merchant  in  America,  shipped  goods  to  the  account  of  C.  and  T., 
merchants  in  this  country,  against  whom  a  fiat  issued  on  the  8th  of  May. 
On  the  arrival  of  the  goods  on  the  5th,  7th,  and  9th  of  May,  the  defts. 
during  the  continuance  of  the  transitus  gave  notice  to  the  master  and  con- 
signees of  a  claim  to  stop  the  goods  in  transitu  on  behalf  of  T. ; 
[  *1037  ]  deft.'s  were  not  T.'s  agents,  nor  did  they  act  under  his  Author- 
ity.    On  the  llth  of  May,  pit.  (official  assignee)  demanded  from 
the  master  and  consignee  the  cargoes  which  were  then  on  board,  but  delivery 
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was  refused.  The  same  day  the  master  delivered  the  goods  to  the  deft., 
who,  on  the  12th,  refused  to  deliver  them  to  the  assignees.  On  the  13th, 
H.  having  received  from  T.  a  power  of  attorney,  executed  on  the  28th  ot 
April,  to  stop  the  goods,  on  the  same  day,  adopted  and  confirmed  the  pre- 
vious stoppage  of  deft. :  and  T.  before  action  ratified  the  acts  of  deft,  and  H. 
Held,  that  there  was  no  valid  stoppage  in  transitu,  after  the  demand  of  the 
goods  by  the  pit.  on  the  llth  of  May,  and  that  the  ratification  by  T.  after 
the  transitus  was  ended  was  too  late,  and  had  not  the  effect  of  altering  retro- 
spectively the  property  in  the  goods,  which  at  that  time  notwithstanding  the 
act  of  defts.  had  become  vested  in  the  pits.  (Bird  v.  Brown,  19  Law  J.  154, 
Ex.). 

L.,  S.,  and  Co.,  the  correspondents  at  Rio  of  B.  and  Co.,  merchants  at 
Liverpool,  purchased  a  quantity  of  coffee  on  their  own  credit  principally,  but 
in  part  with  funds  supplied  by  B.  and  Co.  For  the  amount  of  the  purchase 
on  their  credit,  L.,  S.  and  Co.  drew  bills  on  B.  and  Co.,  and  the  coffee  they 
shipped  on  board  a  vessel  of  B.  and  Co.,  bound  for  "Cork  and  a  market." 
An  invoice  was  made  out  stating  the  coffee  to  be  shipped  by  order  and  on 
account  and  risk  of  B.  and  Co.,  but  L.,  S.  and  Co.  procured  the  captain  to 
sign  bills  of  lading  making  the  coffee  deliverable  to  their  order  or  assigns, 
"freight  free."  One  of  these  bills  they  indorsed  in  blank,  and  transmitted 
by  post  to  B.  and  C.  on  the  21st  of  September.  At  the  end  of  September, 
A.  W.,  the  agent  in  England  of  L.,  S.  and  Co.,  asked  the  principal  partner 
in  the  firm  of  B.  and  Co.  to  cause  the  bill  of  lading  to  be  placed  in  third 
hands  to  secure  the  bills  drawn  on  account  of  the  purchase,  to  which  he 
agreed,  and  on  the  16th  of  October  gave  a  written  order  to  that  effect.  On 
the  12th  of  November,  which  was  after  B.  and  Co.  had  committed  an  act  of 
bankruptcy,  the  bill  of  lading  arrived,  and  was,  in  pursuance  of  the  above- 
mentioned  agreement,  delivered  to  A.  W.  for  the  above  mentioned  purpose, 
who  after  the  fiat,  pledged  it  for  a  large  advance  with  the  pits.,  merchants 
at  Rotterdam.  The  cargo  having  afterwards  arrived,  the  assignees  got  pos- 
session of  it,  and  trover  was  brought  by  the  pits,  as  indorsees  of  the  bill  of 
lading:  held,  that  though  the  contract  was  prima  facie  made  on  behalf  of 
the  vendors,  it  was  a  question  for  the  jury,  looking  at  the  form  of  the  bill  of 
lading,  and  language  of  the  invoice,  &c.,  whether  the  goods  were  not  really 
delivered  on  board  to  be  carried  for  and  on  account,  and  at  the  risk  of  the 
bankrupts,  and  if  they  were  the  right  of  stoppage  in  transitu,  and  also  the 
power  of  rescinding  by  the  bankrupts,  so  as  to  defeat  the  rights  of  their  cre- 
ditors, were  both  at  an  end;  but  if  the  jury  should  think  from  the  form  of 
(he  bill  of  lading,  that  it  was  intended  to  preserve  the  rights  of  the  unpaid 
vendors,  until  some  further  act  was  done  by  transferring  the  bill  of  lading, 
the  right  to  stop  the  goods  in  transitu,  and  also  the  power  of  rescinding 
would  continue  until  the  bill  of  lading,  indorsed,  reached  the  hands  of  the 
bankrupts,  in  which  latter  case  it  was  competent  for  them  to  give  the  unpaid 
vendors  a  lien  on  the  whole  for  the  part  not  paid  (Van  Casteel  v.  Booker,  2 
Exch.  691). 

How  put  an  end  to.]  The  delivery  of  part  of  goods  sold  under  one  entire 
contract  will  operate  as  a  delivery  of  the  whole,  if  it  appear  to  be  so  intended, 
and  destroys  the  right  of  stoppage  (Slabey  v.  Heyward,  2  H.  Bl.  504  ; 
Hammond  v.  Anderson,  1  N.  R.  69;  Crawshay  v.  Eades,  1  B.  &  C.  183; 
Dixon  v.  Yates,  5  B.  &  Ad.  313;  Bunney  v.  Poyntz,  4  B.  &  Ad.  570; 
Tanner  v.  Scovell,  14  M.  &  W.  28).  Where  a  carrier,  having  landed  a 
part  of  the  goods  on  the  *wharf  of  the  consignee,  resumed  them, 
and  took  the  whole  to  his  own  premises,  in  order  to  secure  his  [*1038] 
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own  demand  for  freight,  this  was  held  not  to  be  such  a  delivery  as  to  put 
an  end  to  the  consignor's  right  (Crawshay  v.  Eades,  1  B.  &  C.  181). 

An  assignment  of  a  bill  of  lading  will  put  an  end  to  the  right  of  the 
vendor  to  stop  goods  in  transitu  (Lickbarrow  v.  Mason,  2  T.  R.  63 ;  see 
the  cases  on  this  subject  collected  in  Smith's  Leading  Cases,  388,  et  seq.)  ; 
and  the  assignment  must  be  for  a  valuable  consideration  (Morrison  v.  Gray, 
2  Bing.  260  ;  see  Waring  v.  Cox,  1  Camp.  369 ;  Cox  v.  Harden,  4  East, 
217) ;  and  the  assignee  must  have  acted  with  fairness  and  honesty  ;  the  test 
is,  did  the  purchaser  take  the  assignment  fairly  and  honestly?  (Gumming  v. 
Brown,  9  East,  514;  Solomons  v.  Nissen,  2  T.  R.  674).  But  the  know- 
ledge  that  the  consignor  has  not  received  money,  but  has  taken  the  con- 
signee's acceptance,  will  not  destroy  the  effect  of  the  assignment  (Gumming 
v.  Brown,  supra;  Jones  v.  Jones,  8  M.  &  W.  431).  But  a  pledging  the  bill 
of  lading  has  not  the  same  effect  as  a  sale  of  it  (In  re  Westzinthus,  5  B.  & 
Ad.  817).  An  actual  indorsement  and  delivery  of  a  bill  of  lading  are  not 
essential  (Dick  v.  Lumsden,  Pea.  189 ;  Davis  v.  Reynolds,  4  Camp.  267). 
The  deft,  sold  to  the  pit.  some  goods,  which  were  to  be  paid  for  by  draft  on 
receipt  of  the  bill  of  lading ;  the  goods  were  shipped  on  the  plt.'s  order  for 
and  on  account  of  and  at  plt.'s  risk,  the  pit.  received  the  bill  of  lading,  but 
no  draft:  held,  that  the  right  of  stoppage  was  gone  (Wilmshurst  v.  Bowker, 
7  Man.  &  G.  882). 

Where  goods  are  lodged  in  dock,  the  indorsement  of  the  dock-warrant  for 
for  a  valuable  consideration  will  destroy  the  right  of  stoppage  (Spears  v. 
Travers,  4  Camp.  251  ;  Zwinger  v.  Samuda,  7  Taunt.  265  ;  Reyser  v. 
Suse,  Gow,  58).  The  change  of  mark  from  A.  to  B.  on  goods  in  a  ware- 
house will  destroy  the  right  to  stop  (Stowld  v.  Hughes,  14  East,  308; 
Swanwick  v.  Sothern,  9  Ad.  &  E.  895).  So,  where  goods  in  the  hands  of 
a  warehouseman  were  sold,  and  the  vendor  gave  a  delivery  order  to  the 
purchaser,  which  was  lodged  with  the  warehouseman,  and  he  transferred 
the  goods  in  his  book  to  the  vendee :  held,  that  the  right  to  stop  was  gone 
(Harman  v.  Anderson,  3  Camp.  242).  So,  where  a  warehouseman  sold 
goods,  and  received  warehouse  rent  from  the  purchaser  (Harry  v.  Mangles, 
1  Camp.  452).  Where  the  consignor  was  indebted  to  the  consignee  on  the 
balance  of  accounts,  including  bills  of  exchange  still  running,  accepted  by 
the  consignee  for  him,  goods  shipped  on  account  of  this  balance  cannot  be 
stopped  by  the  consignor  upon  the  consignee  becoming  insolvent  before  the 
bills  are  paid  (Virtue  v.  Jewell,  4  Camp.  31).  If  any  thing  is  to  be  pre- 
viously done  on  the  part  of  the  seller  to  ascertain  the  amount  of  the  price  or 
quantity,  &c.,  as  by  weighing,  &c.,  the  vendor  may  stop  them  (Withers  v. 
Lyss,  4  Camp.  237 ;  Shepley  v.  Davis,  5  Taunt.  617 ;  Busk  v.  Davis,  2 
M.  &  S.  397 :  Abb.  Sh.  by  Shee,  379). 

Goods  contracted  to  be  sold  and  delivered  "  free  on  board,"  to  be  paid 
for  by  cash  or  bills,  at  the  option  of  the  purchasers,  were  delivered  on 
board,  and  receipts  taken  from  the  mate  by  the  lighterman  employed  by  the 
sellers,  who  handed  the  same  over  to  them.  The  sellers  apprised  the  pur- 
chasers of  the  delivery,  who  elected  to  pay  for  the  goods  with  a  bill,  which 
the  sellers  having  drawn,  was  duly  accepted  by  the  purchasers ;  the  sellers 
retained  the  mate's  receipts  for  the  goods,  but  the  master  signed  the  bill  of 
lading  in  the  purchasers'  names,  who,  while  the  bill  they  accepted  was  run- 
ning, became  insolvent:  held,  by  the  Judicial  Committee  of  the  Privy  Coun- 
cil (reversing  the  verdict  and  judgment  of  the  Supreme  Court  at  Bombay), 

that,  in  such  circumstances,  trover  would  not  lie  for  *the  goods,  for 
[*1039]    that  on  their  delivery  on  board  the  vessel  they  were  no  longer  in 

transitu,  so  as  to  be  stopped  by  the  sellers;  and  that  the  retention 
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of  the  receipts  by  the  sellers  was  immaterial,  as  after  their  election  to  be 
paid  by  the  bill,  the  receipts  of  the  mate  were  not  essential  between  the  seller 
and  the  purchaser  (Cowasjee  v.  Kebbel,  5  Moo.  165). 


SUNDAY. 

THE  1  Car.  I.  prohibits  sports  on  Sundays. 

The  3  Car.  I.  c.  1,  enacts,  "that  no  carrier,  with  any  horse  or  horses, 
nor  wagonman,  carman,  wainman,  nor  drovers,  shall  travel  on  Sunday, 
under  a  penalty  of  twenty  shillings;"  and  prohibits  butchers  from  killing  on 
that  day.  The  29  Car.  If.  c.  7,  s.  1,  enacts,  "  that  no  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,  shall  do  or  exercise  any 
worldly  labour  or  business,  or  work  of  their  ordinary  callings  on  Sunday, 
works  of  necessity  and  charity  only  excepted :"  and  prohibts  the  sale  and 
hawking  of  goods  and  wares. 

Sect.  2,  prohibits  drovers,  horse-coursers,  wagoners,  butchers,  higglers, 
and  their  servants,  from  travelling,  and  the  use  of  boats,  wherries,  lighters 
or  barges,  except  on  extraordinary  occasions. 

Sect.  3,  excepts  dressing  of  meat  in  families,  dressing  and  selling  of  meat 
in  inns,  cooks'  shops  or  victualling  houses,  and  crying  milk  before  nine,  and 
after  four. 

By  10  &  11  Will.  III.  c.  24,  ss.  13, 14,  mackerel  may  be  sold  before  and 
after  divine  service ;  and  forty  watermen  may  ply  on  the  Thames  between 
Vauxhall  and  Limehouse. 

By  34  Geo.  III.  c.  61,  bakers  in  London  are  prohibited  from  baking  or 
selling  on  Sunday,  except  between  nine  and  one  o'clock,  so  as  the  person 
requiring  baking  carry  or  send  to  the  oven. 

The  11  &  12  Viet.  c.  49,  prohibits  the  sale  of  wine,  spirits,  beer,  or  other 
fermented  or  distilled  liquors  on  Sunday  before  half-past  twelve,  or  the  usual 
termination  of  morning  service,  if  later,  except  as  refreshment  for  travellers. 
The  act  applies  to  licensed  victuallers,  persons  licensed  to  sell  beer  by 
retail,  vintners  of  the  city  of  London,  and  to  any  places  of  public  resort 
(SS.  1—4). 

The  29  Car.  II.  invalidates  a  sale  of  goods  on  a  Sunday,  in  the  ordinary 
course  of  the  trade  or  business  of  the  party  attempted  to  be  charged  upon 
such  contract  (Fennell  v.  Rider,  5  B.  &  C.  406  ;  R.  v.  Whitnash  (Inhabitants 
of),  7  B.  &  C.  602) ;  but  not  either  by  the  statute  or  common  law,  if  the 
sale  is  not  made  in  the  exercise  of  the  trade  or  ordinary  calling  of  the 
vendor,  or  his  agent  (Drury  v.  Delafontaine,  1  Taunt.  131);  Blocksome  v. 
Williams,  3  B.  &  C.  233). 

An  agreement  entered  into  on  a  Sunday,  by  which  an  attorney  renders 
himself  personally  liable  for  the  settlement  of  his  client's  debts,  is  not  a  work 
of  his  ordinary  calling  (Peate  v.  Dickens,  1  C.  M.  &  R.  422).  The  statute 
does  not  apply  to  attorneys  (Peate  v.  Dickens,  supra). 

The  statute  only  contemplates  the  case  of  persons  exercising  their  trades, 
&c.,  on  a  Sunday ;  and,  therefore,  where  A.  sent  a  mare  to  S.,  a  farmer,  to 
be  covered  by  a  stallion  belonging  to  him,  and  the  mare  was  taken  to  S.'s 
stables,  and  covered  accordingly  on  a  Sunday :  held,  that  the  contract  was 
not  void,  it  not  having  been  made  by  S.  in  the  exercise  of  his  ordinary  call- 
ing (Scarfe  v.  Morgan,  4  M.  &  W.  270).  As  the  statute  29  Car.  II.  c.  7, 
s.  5,  prohibits  only  the  labour,  business,  or  work  done  in  the  course 
of  a  man's  *ordinary  calling,  it  does  not  apply  to  a  contract  of  [*1040] 
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hiring;  and,  therefore,  such  a  contract  for  a  year,  made  on  Sunday, 
between  a  farmer  and  a  labourer,  is  valid,  and  service  under  it  confers  a 
settlement  (R.  v.  Whitnash,  7  B.  &  C.  596  ;  1  Moo.  &  R.  452).  Where, 
in  an  action  by  an  indorsee  against  an  acceptor  of  a  bill  of  exchange,  it 
appeared  that  the  bill  was  drawn  on  a  Sunday :  held,  that  the  bill  was  not 
void  under  the  statute  29  Car.  II.  c.  7  (Begbie  v.  Levi,  1  C.  &  P.  180  ;  1 
Tyrw.  130).  An  apprentice  to  a  barber,  in  Scotland,  bound  by  his  inden- 
ture, "  not  to  absent  himself  from  his  master's  business  on  holidays  and 
week-days,  late  hours  or  early,  without  leave,"  went  away  on  Sundays, 
Avithout  leave,  and  without  shaving  his  master's  customers :  held,  by  the 
Lords,  reversing  the  interlocutor  of  the  Court  of  Sessions,  that  the  appren- 
tice could  not  be  lawfully  required  to  attend  his  master's  shop  on  Sundays, 
for  the  purpose  of  shaving  the  customers,  and  that  work  and  all  other  sorts 
of  handicraft  were  illegal  in  England  as  well  as  in  Scotland,  not  being  work 
of  necessity,  or  mercy,  or  charity  (Phillips  v.  Innes,  4  Cl.  &  Fin.  234). 

The  plea  must  be  specially  pleaded,  and  need  not  conclude  contra  formam 
statuti  (Peate  v.  Dickens,  1  C.  M.  &  R.  422).  To  a  count  for  goods  sold 
and  delivered,  the  deft,  pleaded  that  they  were  goods  sold  and  delivered  to 
him  by  the  pit.,  in  the  way  of  his  trade,  on  a  Sunday,  contrary  to  the  statute. 
The  pit.  replied,  that  the  deft,  after  the  sale  and  delivery  of  the  goods  kept 
them  for  his  own  use,  without  returning  or  offering  to  return  them,  and  had 
thereby  become  liable  to  pay  the  sum  mentioned  in  the  plea,  being  so  much 
as  they  were  reasonably  worth  :  held  bad,  on  demurrer  (Simpson  v.  Nichols. 
3  M.  &  W.  240).  Semble,  if  the  replication  had  stated  a  subsequent  pro- 
mise, it  would  have  been  sufficient  (Simpson  v.  Nichol,  3  M.  &  W.  240; 
see  Williams  v.  Paul,  6  Bing.  653).  A  coach  proprietor  having  refused  to 
carry  the  pit.,  because  there  were  no  other  passengers,  he  hired  a  post- 
chaise  to  go  to  his  destination :  held,  that  the  proprietor  was  liable  for  the 
chaise  hire,  notwithstanding  the  contract  was  made  on  a  Sunday  (Sandiman 
v.  Breach,  7  B.  &  C.  96).  The  statutes  3  Car.  I.  c.  1,  and  29  Car.  II.  c. 
7,  do  not  make  it  illegal  for  stage-coaches  to  travel  on  a  Sunday  (Sandiman 
v.  Breach,  7  B.  &  C.  97). 

But  the  contract  in  order  to  bring  it  within  the  statute,  must  be  completed 
on  the  Sunday.  Therefore,  if  a  parol  contract  for  a  horse  be  entered  into 
on  a  Sunday,  and  it  is  not  delivered,  nor  anything  paid  until  a  subsequent 
day,  the  contract  is  valid ;  for,  under  the  Statute  of  Frauds  there  was  no 
binding  contract  on  the  Sunday  (Blocksome  v.  Williams,  3  B.  &  C.  232). 
And  where  there  is  a  delivery  and  acceptance  within  the  Statute  of  Fraud?, 
before  the  Sunday,  the  contract  will  not  be  void,  although  the  vendor  may 
not  have  sent  away  the  goods  from  his  premises  until  that  day  (Beaumont 
v.  Brengeri,5  C.  B.  301).  If  deft,  keep  goods  sold  on  a  Sunday,  and  after- 
wards promise  to  pay  for  them,  he  will  be  liable  on  a  quantum  meruit  (Wil- 
liams v.  Paul,  6  Bing.  653).  In  an  action  for  not  accepting  goods,  it  appeared 
that  the  contract  was  effected  by  a  broker  on  Sunday,  and  at  the  deft.'s  re- 
quest a  bought  note  was  then  delivered  to  him,  and  on  the  same  day  the 
broker  entered  the  contract  in  his  book,  but  for  some  days  did  not  deliver 
the  sold  note  to  the  pit.,  the  vendor:  held,  a  complete  contract  on  the  Sun- 
day, and  was  void,  though  entered  into  by  an  agent,  and  that  the  deft,  might 
avail  himself  of  the  objection,  although  he  desired  that  the  contract  should 
be  perfected  on  the  Sunday  (Smith  v.  Sparrow,  4  Bing.  84).  It  has  been 
held  that  a  deft.,  who  having  brought  or  received  some  cattle  of 
[*1041]  the  deft.,  a  drover,  kept  them,  and  afterwards  expressly  *pro- 
mised  payment,  was  liable  upon  a  quantum  mervit  (Williams  v. 
Paul,  6  Bing,  653;  commented  on  in  Simpson  v.  Nichols,  3  M.  &  W.  240). 
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It  has  been  held,  that  the  statute  does  not  apply,  and  the  purchaser  may 
avail  himself  of  the  contract,  if  he  did  not  know  that  the  vendor  was  exer- 
cising his  ordinary  calling  on  the  Sunday,  by  entering  into  the  contract, 
although  the  vendor  be  on  that  ground  unable  to  sue  thereon  (Bloxsome  v. 
Williams,  3  B.  &  C.  232;  5  D.  &  R.  82;  1  Taunt.  135);  though  this  ap- 
pears to  have  been  doubted  (Fennell  v.  Ridler,  5  B.  &  C.  406 ;  8  D.  &  P. 
204).  It  has  been  held,  that  a  horse-dealer  cannot  maintain  an  action  up<  n 
a  contract  for  the  sale  and  warranty  of  a  horse,  made  by  him  on  a  Sunday 
(lb.).  But  a  sale  on  a  Sunday,  which  is  not  made  in  the  exercise  of  tie 
ordinary  calling  of  the  vendor,  or  his  agent,  is  not  void  at  common  law,  bit 
it  would  seem  to  be  so  by  the  statute  (Ib.).  The  parties  named  in  the  act 
are  inserted  there  to  show  what  parties  the  legislature  meant,  and  the  words, 
"  other  persons  whatever,"  must  be  construed  as  ejusdem  generis. 

A.  agreed  to  purchase  of  B.  a  carriage  then  standing  in  the  shop  of  B., 
A.  at  the  same  time  desiring  that  certain  alterations  might  be  made  in  it. 
The  alterations  having  been  made,  the  carriage  was,  at  A.'s  request,  placed 
in  the  back  shop.  On  Saturday,  the  14th  November,  A.  called  at  the  shop, 
and  requested  B.  to  hire  a  horse  and  man  for  him,  and  to  send  the  carriage 
to  his  house  on  the  following  day,  in  order  that  he  might  take  a  drive  in  it ; 
A.  having  previously  intimated  his  intention  to  take  the  carriage  out  a  few 
times,  in  order  that,  as  he  was  going  to  take  it  abroad,  it  might  pass  the 
Custom-house  as  a  second-hand  carriage.  The  carriage  was  accordingly 
sent  to  and  used  by  A.  on  the  Sunday,  A.  paying  for  the  hire  of  the  horse 
and  man.  A.  afterwards  refused  to  take  or  pay  for  the  carriage :  held,  that 
there  was  a  sufficient  acceptance  of  the  carriage  by  A.  before  Sunday,  the 
15th  of  November,  within  the  17th  section  of  the  29  Car.  2,  c.  3,  to  entitle 
the  pit.  to  recover  upon  a  count  for  goods  bargained  and  sold  (Beaumont  v. 
Brengeri,  5  C.  B.  301).  Qucere,  whether  the  statute  29  Car.  2,  c.  7,  avoids 
a  previous  parol  contract  for  the  sale  of  goods  where  the  delivery  and  ac- 
ceptance take  place  on  a  Sunday  (Ib.). 


SURETY,   see   ante,   "  GUARANTEE."— SURGEON,   ante,  "APOTHE- 
CARY. "—SURPLUS  AGE,  ante,  Vol.  I.,  pp.  185,  918. 


SURREBUTTER  AND  SURREJOINDER. 

A  SURREBUTTER  is  the  plt.'s  answer  in  pleading  to  the  deft.'s  rebutter 
(ante,  "REBUTTER"):  a  surrejoinder  is  the  plt.'s  answer  in  pleading  to  the 
deft.'s  rejoinder  (ante,  "  REJOINDER").  They  very  seldom  occur  in  prac- 
tice: when  they  do,  they  are  governed  by  the  same  rules  of  pleading  as  those 
applicable  to  replications  (ante,  «  REPLICATION"). 


SURRENDER,  see  ante,  Vol.  I.,  p.  831.— SURVEYS,  ante,  pp.  736, 
173  ;post,  "  TITHES."— TENANTS  IN  COMMON,  ante,  Vol.  1.,  p.  1003  ; 
ante,  "  PARTNERS."— TENANT,  ante,  "  LEASE,"  and  post,  "  USE  AND  Oc- 
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TENDER.(a) 

PLEADINGS  AS  TO,  p.  1041. — Replication,  p.  1044. 
PRECEDENTS,  p.  1045. 

EVIDENCE,  p.  1046. — Effect  of,  p.  1046. — When  made,  p.  1046. — Byichom 
made,  p.  1047. —  To  whom  made,  p.  1047. — How  made,  p.  1049. — 
Money  must  be  produced  and  offered,  p.  1049. — The  Tender  must  le 
unconditional,  p.  1050. —  The  full  Debt  must  be  offered,  p.  1052.—  Tte 
Offer  must  be  in  Money,  p.  1054. — Proof  as  to  prior  or  sufcequent  De- 
mand, p.  1054. — Proof  as  to  issuing  of  Writ,  p.  1055. 


Pleadings  as  to. 

A  tender  cannot  be  given  in  evidence  under  the  general  issue  in  any  action 
(1  Saund.  33,  n.  2).  It  must  be  pleaded  specially.  A  *ten<ler 
[  *1042  ]  can  be  pleaded  only  to  a  money  demand,  for  which  debt  or  in- 
debitatus  assumpsit  would  lie,  and  wherein  deft,  could  pay  money 
into  court  (Com.  Dig.  Bac.  Abr.  tit.  Tender;  see  ante,  p.  417).  Lord  Holt 
is  said  to  have  been  of  opinion  that  a  tender  could  not  be  pleaded  to  a  count 
upon  a  quantum  meruit  (Giles  v.  Hartis,  1  Raym.  255);  but  the  contrary 
has  been  since  settled  on  demurrer  (Johnson  v.  Lancaster,  1  Stra.  576 ;  Cox 
v.  Brain,  3  Taunt.  98 ;  see  Dearie  v.  Barrett,  2  Ad.  &  E.  82,  per  Lord  Den- 
man,  C.  J.). 

It  is  applicable  whenever  the  demand  is  in  the  nature  of  a  debt,  though 
the  amount  has  not  been  expressly  fixed  or  agreed  upon  by  the  parties,  but 
cannot  be  effectually  made  where  the  action  is  brought  specially  for  the  re- 
covery of  unliquidated  damages  for  the  non-performance  of  a  contract  (as 
for  not  repairing),  and  which  damages  it  is  purely  the  province  of  the  jury 
to  estimate  (Dearie  v.  Barrett,  2  Ad.  &  E.  82 ;  Ch.  Contr.  688).  In  an 
action  by  landlord  against  tenant  for  not  repairing,  the  court  refused  to 
allow  the  deft,  to  pay  money  into  court  by  way  of  compensation  and  amends, 
under  3  &  4  Will.  IV.  c.  42,  s.  21,  under  the  plea  given  by  r.  17,  H.  T.  4 
Will.  IV.,  and  under  a  plea  of  tender  before  action  brought  (Dearie  v.  Bar- 
rett, 4  Nev.  &  M.  200).  As  to  tender  of  amends,  see  "  TRESPASS,"  "  JUS- 
TICE OP  THE  PEACE." 

Where  the  money  has  not  been  formally  tendered  before  writ  issued,  the 
deft,  should  pay  it  into  court,  with  the  special  plea  given  by  the  R.  G. 
H.  T.  1834;  (ante,  p.  418);  but  on  this  plea  deft,  pays  costs  if  pit.  do  not 
proceed. 

A  bare  covenant  for  the  payment  of  money  the  deft,  may  plead  a  tender 
(Johnston  v.  Clay,  1  Moo.  200  ;  7  Taunt.  486).  Therefore,  where  an  action 
for  debt  was  commenced  against  the  deft,  for  the  non-payment  of  rent,  and 
discontinued,  and  an  action  of  covenant  was  then  brought  for  the  same  rent, 
which  the  deft,  tendered  previously  to  its  commencement :  held,  that  such 
tender  might  be  pleaded  (Johnston  v.  Clay,  supra').  This  case  has  been 
doubted  (see  Poole  v.  Tunbridge,  2  M.  &  W.  223).  If  the  deft,  plead  a 
tender,  without  paying  the  money  into  court,  the  pit.  may  sign  judgment 

(a)  3  U.  S.  Dig.  p,  513;  2  Supp.  U.  S.  Dig.,  p.  836;  1  Ann.  Dig.  p.  457;  2  Id.  p. 
344. 
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(Anon.,  1  Tidd,  Pr.  612  ;  see  Chapman  v.  Hicks,  2  Dowl.  P.  C.  641 ;  2  C. 
M.  &  R.  633). 

A  plea  of  tender  is,  in  practice,  seldom  successful,  and  Lord  Tenterden, 
C.  J.,  observed,  that  he  was,  on  that  account,  always  sorry  to  see  such  a 
plea  on  the  record  (Leatherdale  v.  Sweepstone,  3  C.  &  P.  342). 

With  respect  to  iheform  of  the  plea,  it  may  be  entitled  of  the  term  it  is 
pleaded,  though  subsequent  to  the  declaration  (1  Saund.  33,  n.  2).  A  tender 
may  also  be  pleaded  to  the  whole  declaration,  though  the  usual  practice  was 
to  plead  it  to  a  particular  count  only,  if  there  were  more  than  one  in  the  de- 
claration. But  the  deft,  will  not  be  permitted  to  plead  double:  first,  non 
assmnpsitj  or  non  estfactum^iQ  the  iv  hole  declaration;  and,  secondly,  a  plea 
of  tender  as  to  part  (Dowgall  v.  Bowman,  3  Wils.  145 ;  Maclellan  v.  Howard, 
4  T.  R.  194;  Jenkins  v.  Edwards,  5  T.  R.  297;  Orgill  v.  Kemshead,  4 
Taunt.  459).  The  plea  should  be  non  assumpsit  to  the  part  not  tendered, 
and  as  to  that  part  a  tender  (see  Archer  v.  Gerrard,  3  M.  &  W.  63).  Pay- 
ment may  be  pleaded  to  part  of  the  plt.'s  claim,  and  a  tender  as  to  the  residue, 
without  showing  that  the  payment  was  made  before  the  tender,  or  any  other 
reason  for  tendering  a  portion  only  of  the  demand  (Jones  v.  Owen,  5  Ad.  & 
E.  222).  The  precise  sum  tendered  should  be  stated,  and  the  averment  will 
be  proved  though  deft,  tendered  a  larger  sum  than  that  stated  (3  Stark.  Ev. 
1559).  The  sum  stated  to  have  been  tendered  is  material  and 
traversable  (Marks  v.  Lahee,  3  Bing.  N.  C.  408).  The  precise  [  *1043  ] 
day  when  the  tender  was  made  is  immaterial.  It  is  necessary  to 
state  that  the  deft,  actually  offered  to  pay  the  money  (French  v.  Wilson,  2 
Wils.  74;  10  East,  101).  It  is  not  sufficient  to  state  that  the  deft,  is  and 
always  has  leen  ready  to  pay;  it  must  be  averred  that  deft,  was  always 
ready  to  pay  (1  Saund.  33,  n.  2 ;  Hume  v.  Pcploe,  8  East,  168,  169). 

The  principle  of  a  plea  of  tender  is  that  the  deft,  has  always  been  ready 
at  all  times  to  pay  upon  request,  and  on  a  particular  occasion  offered  the 
money  (Hesketh  v.  Fawcett,  11  M.  &  W.  356).  If  the  declaration  and  plea 
show  that  the  deft,  was  not  always  ready  and  witling  to  pay,  such  plea  would 
be  bad  (see  Hume  v.  Peploe,  10  East,  168,  in  which  case  it  was  held,  that 
the  acceptor  of  a  bill  of  exchange,  having  dishonoured  it  when  due,  cannot 
plead  a  subsequent  tender  of  the  amount,  charges,  and  interest,  before  action 
brought;  see  Giles  v.  Hart,  Salk.  622). 

A  plea  by  the  acceptor  of  a  bill,  that  after  the  bill  became  due  he  tendered  the 
amount  to  the  pit.,  with  interest  from  the  day  it  became  due,  is  bad  on  de- 
murrer, though  it  should  seem  that  if  the  acceptor  go  to  the  holder's  residence 
on  the  day  the  bill  becomes  due,  but  cannot  find  him,  but  subsequently  ten- 
ders him  the  money,  a  plea  of  these  facts  would  be  good  (Poole  v.  Tun- 
bridge,  2  M.  &  W.  228 ;  nom.  Poole  v.  Compton,  5  Dowl.  P.  C.  468).  A 
tender  cannot  be  pleaded  to  a  bill  or  note  after  it  becomes  due,  unless  the 
note  be  payable  on  demand  (Poole  v.  Tunbridge,  2  M.  &  W.  225 ;  Norton 
v.  Ellam,  ib.  463). 

A  plea  of  tender  is  applicable  only  to  cases  where  the  party  pleading  it 
has  never  been  guilty  of  any  breach  of  his  contract  (per  Ld.  Ellenborough, 
C.  J.).  Such  a  plea  was,  however,  pleaded  in  Rivers  v.  Griffiths,  (5  B.  & 
A.  630),  and  no  objection  was  made  to  it.  But  the  drawer  or  indorser  of  a 
bill  of  exchange  may  plead  a  tender  made  within  a  reasonable  time  after 
notice  of  dishonour  (Walker  v.  Barnes,  5  Taunt.  240;  1  Marsh.  36).  The 
tender  should  be  shown  to  have  been  made  before  the  commencement  of  the 
suit.  The  writ  of  summons  is  now  the  commencement  of  the  action. 

If  deft,  intended  to  deny  altogether  the  contract  and  facts  stated  in  any 
particular  count,  the  general  issue  only  should  be  pleaded  thereto,  and.  the 
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plea  of  tender  should  not  relate  to  such  count  (Cox  v.  Brain,  3  Taunt.  9,~>  ; 
Jewell  v.  Wyatt,  2  Jur.  442).  It  was  held,  before  the  R.  G.  H.  T.  1834, 
abolishing  the  common  rule  to  pay  money  into  court,  that  in  such  case  the 
money  should  not  be  paid  into  court  in  the  common  form,  because  such  pay- 
ment, although  the  plea  of  tender  was  applied  to  part  only  of  the  declaration, 
admitted  a  special  contract  laid  in  another  portion  thereof  (Buhver  v.  Home, 
4  B.  &  Ad.  132). 

The  action  of  assumpsit  being  to  recover  damages  against  the  deft,  for 
the  non-performance  of  his  promise,  a  tender  cannot,  in  this  action,  !>•• 
pleaded  in  bar  of  the  damages,  for  that  would  be  to  preclude  the  pit.  from 
recovering  his  debt,  which  cannot  be,  for  the  debtor  must,  nevertheless,  pay 
the  debt.  Therefore,  the  form  of  the  plea  in  that  case  is  to  confess  tin' 
damages  due,  and  bring  the  money  into  court,  and  pray  judgment  of 'further 
damages,  sucli  as  interest  and  the  costs  of  bringing  the  action  ;  but,  in  (kt>t, 
as  the  judgment  is  to  recover  the  debt,  and  damages  are  merely  ancillary, 
being  only  for  the  detention  and  delay  of  the  debt,  the  proper  form  is  to 
plead  a  tender  in  bar  of  the  damages ;  but  still  the  tender  is  no  bar  to  the 
action  in  debt,  any  more  than  in  assumpsit  (Giles  v.  Hartis,  2  Salk.  623  ;  1 
Raym.  254;  12  Mod.  152,  153;  Shelley  v.  Wright,  Willes,  13). 
[  *1044  ]  The  plea  should  be  signed  by  counsel.  A  plea  *of  tender  is 
an  issuable  plea,  and  may  be  pleaded  after  obtaining  time  (1 
Saund.  33,  n.  2 ;  Kilwick  v.  Maidman,  1  Burr.  59 ;  Moore  v.  Smith,  1  II. 
Bl.  369). 

The  sum  tendered  must  be  paid  into  court,  or  pit.  may  sign  judgment  as 
for  want  of  a  plea  as  to  the  sum  tendered,  but  not  for  the  residue  of  the  de- 
mand stated  in  the  declaration  (Chapman  v.  Hicks,  2  Dowl.  P.  C.  641  ;  2 
C.  M.  &  R.  633 ;  Pether  v.  Shelton,  1  Stra.  638),  Money  deposited  in  court 
in  lieu  of  bail  cannot  be  transferred  to  the  account  of  a  payment  into  court 
on  a  plea  of  tender  (Stultz  v.  Heneage,  10  Bing.  561).  As  to  tender  of 
goods  in  performance  of  a  contract,  see  Stourtup  v.  Macdonald,  6  Man.  & 
G.  593;  Isherwood  v.  Whitmore,  10  M.  &  W.  757.  Tender  on  a  bill, 
Wain  v.  Baily,  10  Ad.  &  E.  616. 

Replicatio?t.]  To  a  plea  of  tender,  the  replication  may  either  deny  the 
tender  generally,  or  its  sufficiency,  or  state  that  a  writ  was  previously  issued, 
(1  Saund.  33,  n.;  Briggs  v.  Caverley,  8  T.  R.  629 ;  5  Taunt.  307  ;  Beard- 
more  v.  Rattenbury,  5  B.  &  A.  452);  but,  if  the  plea  stated  that  the  tender 
was  made  before  the  commencement  of  the  suit,  instead  of  exhibiting  the  bill, 
then  there  appeared  no  necessity  to  reply  the  writ,  and  it  would  be  sufficient 
to  produce  it  in  evidence  (Beardmore  v.  Rattenbury,  5  B.  &  A.  452  ;  1  i). 
&  R.  27);  or  the  pit.  might  reply  a  prior  or  subsequent  demand  of  the  pre- 
cise sum  tendered  (Rivers  v.  Griffiths,  5  B.  &  A.  630;  2  Salk.  6^2);  or, 
admitting  the  tender,  might  proceed  to  trial  on  the  plea  of  non  assumpsit, 
when  he  was  prepared  or  prove  that  more  was  due  than  the  sum  tendered 
(1  Ch.  PI.  607).  But  as  the  Uniformity  of  Process  Act  (2  Will.  IV.  c.  39) 
treats  the  writ  as  the  commencement  of  the  action,  it  is  not  now  necessary 
in  any  case  to  reply  specially  the  time  of  issuing  the  writ  (1  Ch.  PI.  607  : 
Poole  v.  Tunbridge,  2  M.  &  W.  225). 

As  the  principle  of  a  plea  of  tender  is  that  the  deft,  has  always  been  ready 
at  all  times  to  pay  upon  request  (see  ante,  p.  1043),  where  a  tender  has  been 
actually  made,  its  effect  may  be  defeated  by  showing  a  prior  or  a  subsequent 
demand,  and  refusal  of  the  identical  sum  tendered,  because  the  pit.  thereby 
negatives  that  the  deft,  was  always  ready  to  pay  (Ch.  PI.  by  Pearson,  Ten- 
der, seQpost,  p.  1054).  Qucere,  whether  a  replication  to  a  plea  of  tender, 
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that  a  larger  sum  was  due  than  that  tendered,  be  good  (see  Tyler  v.  Bland, 
9  M.  &  W.  338 ;  Brandon  v.  Newington,  3  Q.  B.  915).  The  pit.  may  take 
out  of  court  the  money  brought  therein,  on  a  plea  of  tender,  although  he 
reply  denying  the  tender  (Le  Grew  v.  Cooke,  1  B.  &  P.  332  ;  see  Bac.  Abr. 
Tender,  1).  But  if  the  pit.  permit  the  money  to  remain  in  court,  and  a  ver- 
dict pass  for  the  deft.,  the  court  will  retain  it  to  secure  the  deft.'s  costs  (1 
Saund.  33  6,  n.  2). 

A  replication  that  the  pit.  had,  before  tender,  instructed  his  attorney  to 
sue  out  a  writ,  and  that  the  attorney  had,  before  tender,  applied  for  such  a 
writ,  which  was  afterwards  sued  out,  is  not  good  (Briggs  v.  Calverly,  8  T. 
R.  629 ;  Moffatt  v.  Parsons,  5  Taunt.  307  ;  1  Marsh.  35). 

To  a  declaration  in  debt,  consisting  of  two  counts,  demanding  the  sum  of 
26/.  in  each  count,  deft,  pleaded  as  to  5£,  parcel,  &c.,  tender  of  51.  before 
action  brought.  Replication,  that,  at  the  time  of  the  tender,  and  before 
making  the  demand  and  refusal  thereinafter  mentioned,  there  was  owing 
from  the  defts.  to  the  pit.  a  larger  sum  than  5£.,to  wit,  the  sum  of  13/.,  being 
an  indivisible  sum  due  on  an  entire  contract,  and  that  pit.  then  demanded 
that  larger  sum,  which  defts.  refused  to  pay.  Held,  that  the  re- 
plication was  *good  in  substance  and  in  form,  inasmuch  as  the  [  *1045  ] 
tender  of  part  of  an  entire  debt  is  a  bad  tender,  and  the  existence 
of  a  set-off  should  come  by  way  of  rejoinder  JDixon  v.  Clarke,  16  Law  J. 
237,  C.  P.). 

To  a  replication  of  a  writ  issued  before  the  tender,  deft,  may,  in  his  re- 
joinder, deny  the  pit.  had  any  cause  of  action  when  he  sued  out  the  writ  (1 
Wils.  141);  or  mav  show  the  real  time  of  issuing  out  the  writ,  when  the 
pit.  only  states  the  feste  (2  Burr.  950 ;  3  B.  &  C.  328 ;  7  B.  C.  408 ;  5  D. 
&R.  149;  7  D.  &  R.  729). 

Where  the  deft,  pleads  non  assumpsit  as  to  all  but  a  particular  sum,  and 
as  to  that  sum  a  tender,  and,  upon  the  trial,  the  fact  of  the  tender  is  found 
for  him,  but  that  the  sum  tendered  was  not  sufficient,  by  which  the  pit.  has 
a  verdict  on  the  general  issue,  and  judgment  for  his  damages  and  costs,  the 
deft,  was  not  formerly  allowed  any  costs  on  the  issue,  on  the  plea  of  tender 
(per  Lord  Ellenborough,  C.  J. ;  Postan  v.  Stanway,  5  East,  262).  But  now 
a  deft,  is  entitled  to  the  costs  of  an  issue  found  for  him.  If  the  issue  on  the 
plea  of  tender  be  found  for  the  pit.,  and  on  non  assumpsit  for  the  deft.,  the 
pit.  is,  it  seems,  entitled  to  the  general  costs  of  the  cause  (Hibbert  v.  Fox, 
5  Taunt.  160);  the  deft,  being  entitled  to  the  costs  of  the  issue  found  for 
him. 

The  court  of  conscience  acts  do  not,  in  general,  apply  to  cases  in  which 
the  pit.  recovers  less  than  the  limited  amount,  if  the  debt  were  originally 
beyond  it,  and  were  reduced  by  means  of  a  tender  (Heaward  v.  Hopkins,  2 
Doug.  448;  Waistell  v.  Atkinson,  3  Bing.  289;  11  Moo.  14;  Jordan  v. 
Strang,  5  M.  &  S.  196  ;  Tidd,  Pr.  9th  ed.  958,  959 ;  Jenkinson  v.  Moreton, 
1  M.  &  VV.  300) ;  aliter,  where  reduced  by  Statute  of  Limitations  (Bailey 
v.  Chitty,  2  M.  &  W.  28 ;  Moreau  v.  Hicks.  2  Ad.  &  E.  782 ;  4  Nev.  & 
M.  565). 
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Precedents. 

Flea  of  non  assumpsif,  and  lender. 
In  the  Q.  B.  (or  C.  P.  or  Ex.).      On  the  day  of  A.  D.  1 850. 

C.  D.  i  And  the  deft,  by  E.  F.  his  attorney  as  to  the  said  declaration  except  as  to  the 
uts.  >  sum  of  £ —  (the  exact  sum  tendered)  parcel  of  the  moneys  in  the  said  declaration 
A.  B.  }  <or  in  the  said  count)  says  that  ho  did  not  promise  in  manner  and  form  as  in  the 
said  declaration  (or  count)  is  in  that  behalf  alleged  and  of  this  he  puts  himself  upon  the 
country  &c. 

And  as  to  the  said  sum  of  £ —  parcel  &c.  the  deft,  says  that  the  pit.  ought  not  to  have 
or  maintain  his  aforesaid  action  thereof  against  him  to  recover  any  more  or  greater  dam- 
ages than  the  said  sum  of  £ —  parcel  &c.  in  this  behalf  because  he  says  that  after  ihe 
accruing  of  the  said  several  causes  of  action  as  to  the  said  sum  of  £ —  parcel  &c.  and 
before  the  commencement  of  this  suit  to  wit  on  &c.  (day  of  tender,  or  about  it)  he  the  deft, 
was  ready  and  willing  and  then  tendered  and  offered  to  pay  to  the  pit.  the  said  sum  of 
£ —  parcel  &c.  to  receive  which  of  the  deft,  he  the  pit.  then  wholly  refused.  And  the 
deft,  further  snith  that  he  hath  always  from  the  time  of  the  accruing  of  the  said  several 
causes  of  action  as  to  the  said  sum  of  £ —  parcel  &c.  hitherto  been  ready  to  pay  and  still  is 
ready  to  pay  to  the  pit.  the  said  sum  of  £ —  parcel  &.c.  and  he  now  brings  the  same  into 
court  ready  to  be  paid  to  the  pit.  if  he  will  accept  the  same  and  this  he  the  deft,  is  ready 
to  verify  wherefore  he  prays  judgment  if  the  pit.  ought  to  maintain  his  aforesaid  action 
thereof  against  him  to  recover  any  more  or  greater  damages  than  the  said  sum  of  £ — 
parcel  &c.  in  this  behalf  &,c. 

See  other  forms  of  general  issue,  tender,  and  set-off,  3  Ch.  PI.  90  ;  plea  of  tender  in 
debt,  ib.  170;  in  covenant,  generally,  ib.  23i) ;  tender  of  rent  on  the  land,  ib.  235  ;  plea  in 

trespass  of  tender  of  amends,  by  officer  of  *customs,  &c.,  ib.  315  ;  the  like  by 
[  *1046  ]  a  justice  of  the  peace,  ib.  316;  plea  of  involuntary  trespass,  and  tender  of 

amends,  ib.  317. 

See  form  of  replication,  3  Ch.  PI.  430;  replication  of  a  prior  demand,  ib.  431  ;  of  a  sub- 
sequent demand,  ib.  432;  replication,  admitting  tender,  ib.  432 ;  replication  in  trespass, 
that  amends  were  not  sufficient,  ib.  468  ;  replication  in  replevin,  ib.  516,  517. 

See  form  of  rejoinder  in  assumpsit,  3  Ch.  PL  511 ;  rejoinders,  denying  a  prior  or  subse- 
quent demand,  ib. 


Evidence. 

Effect  of.]  A  tender  has  the  same  effect  in  the  admission  of  the  cause  of 
action  as  the  payment  of  money  into  court,  ante,  p.  417.  Therefore,  if 
pleaded  to  a  special  count,  it  admits  the  contract  and  facts  stated  in  the 
declaration,  and  goes  only  in  bar;  if  pleaded  to  a  common  count,  it  is  an 
admission  only  of  the  extent  of  the  sum  tendered  (Johnson  v.  Clay,  7  Taunt. 
487 ;  Cox  v.  Brain,  3  Taunt.  95 ;  Buhver  v.  Home,  1  Nev.  &  M.  117) ;  as 
where  a  count  averred,  in  consideration  that  the  pit.  would  let  to  the  deft, 
certain  tithes,  the  deft,  agreed  to  pay  41/.,  and  that  the  pit.  did  let  the  said 
tithes,  and  did  permit  the  deft,  to  take  them,  a  tender  on  all  the  counts  gene- 
rally precluded  the  deft,  from  showing  a  legal  interruption  to  his  taking 
them,  if  any  such  interruption  had  subsisted  (Cox  v.  Brain,  3  Taunt.  95). 
It  has  been  doubted  whether  a  plea  of  tender  of  part  of  the  sum  claimed  in 
the  declaration,  there  being  only  one  contract  proved,  admits  the  contract 
(Jones  v.  Flint,  2  P.  &  D.  598).  It  does  not  extinguish^the  debt  (Waisteli 
v.  Atkinson,  3  Bing.  290) ;  but  it  bars  the  claim  to  damages  and  interest  for 
not  paying  it  or  for  detaining  it,  and  the  costs  of  the  action  brought  to 
recover  the  demand  (Ch.  Contr.  794). 
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To  a  declaration  containing  counts  for  use  and  occupation,  and  the  other 
indebiiatus  counts,  each  count  claiming  a  certain  sum  exceeding  7/.,  the 
deft,  pleaded  a  tender  of  11.  "  parcel  of  the  moneys  in  the  declaration  men- 
tioned  :"  held,  that  the  plea  did  not  necessarily  admit  that  something  was 
due  on  each  count  (Robinson  v.  Ward,  15  Law  J.  271,  Q.  B. ;  8  Q.  B. 
920).  A  person  to  whom  money  is  tendered  should  accept  it,  and  in  doing 
so  makes  no  admission,  though  he  claims  more  (Bovven  v.  Owen,  11  Jur. 
972,  Q.  B.). 

A  promise  to  pay  the  debt  of  another  need  not  be  proved  to  bo  in  writing, 
when  the  deft,  pleads  a  tender  to  the  count  on  such  promise  (Middleton  v. 
Brewer,  Pea.  15).  On  an  issue  joined  as  to  the  tender,  the  date  of  the  writ, 
as  stated  on  the  record,  is  conclusive  at  N.  P.  (Whipple  v.  Manby,  1  M.  & 
W.  432). 

If  deft,  plead  a  tender  of  a  single  sum  "  as  to  parcel  of  the  moneys  in  the 
declaration  mentioned,"  which  the  pit.  traverses,  and  there  are  several  inde- 
bitatus  counts,  proof  of  the  tender  as  to  the  demand,  in  one  of  the  counts, 
satisfies  the  plea  (Robinson  v.  Ward,  8  Q.  B.  920).  Pit.  may  be  nonsuited, 
although  this  plea  be  pleaded  (see  Tidd,  Pr.  9th  ed.  624,  625,  868). 

Proof  of  Tender,  as  to  when  made.']  The  tender  must  be  made  before 
the  action  was  commenced — that  is,  before  the  issuing  the  writ  (Bro.  Abr. 
Tender,  pi.  9;  Bac.  Abr.  Tender,  D).  The  teste  of  the  writ  need  not  be 
regarded  (Smith  v.  Key,  Stra.  638 ;  Wynne  v.  Wynne,  1  Wils.  39).  The 
tender  cannot  be  defeated  by  the  creditor  issuing  a  writ  at  a  subsequent  hour 
of  the  day  on  which  the  tender  was  made  (see  Kerton  v.  Braithwaite,  1  M. 
&  W.  310).  The  tender  *\vill  be  good  though  made  after  instruc- 
tions left  with  the  plt.'s  attorney  to  issue  the  writ,  if  not  actually  [*1047] 
issued  (Briggs  v.  Calverley,  8  T.  R.  629;  5  Taunt.  307);  or 
though  a  writ  be  afterwards  issued  on  the  same  day.  Where  the  pit.  brings 
an  action  of  debt  for  the  non-payment  of  rent,  and  afterwards  discontinues  the 
action,  and  brings  a  fresh  one  in  covenant,  a  tender  before  the  commence- 
ment of  the  latter  action  will  be  good  (see  1  Moo.  200).  When  a  tender 
has  been  made  in  a  term  prior,  in  fact,  to  the  commencement  of  the  action, 
but  the  declaration  is  of  the  same  term,  as  that  refers  to  the  first  day  of  the 
term,  the  deft,  shall  not  be  allowed  to  prove  the  tender  in  evidence,  as  there 
should  have  been  a  special  memorandum  of  the  day  (Rolfe  v.  Norden,  4 
Esp.  72;  sed  quare,  see  Cowp.  456;  5  B.  &  C.  149;  7  D.  &  R  729); 
showing  the  pit.  has  a  right  to  set  up  the  fact  against  the  fictitious  relation  in 
order  to  support  his  plea.  As  to  showing  and  replying  a  subsequent  demand 
(see  ante,  p.  1044  ;  post,  1054. 

Where  by  the  terms  of  a  contract  the  money  is  to  be  paid  on  a  future  day 
certain,  the  tender  must  be  on  the  very  day  (Dixon  v.  Clark,  5  C.  B.  365, 
per  cur.).  It  should  be  observed,  that  there  is  always  a  breach  of  contract 
by  the  deft,  in  not  paying  the  money  the  day  he  was  bound  to  do  it,  and  all 
that  a  tender  after  the  day  can  do,  is  to  go  in  mitigation  of  damages,  which 
in  general  can  amount  to  nothing  in  the  case  of  a  mere  money  demand,  and 
are  never  given  by  a  jury  ;  in  some  cases,  however,  where  special  damage 
can  be  shown  to  have  arisen,  the  same  may  be  given  (see  Sweetland  v. 
Squire,  Salk.  622;  Johnson  v.  Clay,  7  Taunt.  48ti;  Wood  v.  Ridge,  Fort. 
376).  A  plea  of  tender  by  the  acceptor,  after  the  day  of  payment,  of  a  bill 
of  exchange,  and  before  action  brought,  is  not  good,  though  deft,  aver  that 
he  was  always  ready  to  pay  from  the  time  of  the  tender,  and  that  the  sum 
tendered  was  the  whole  money  then  due,  owing  or  payable  .to  the  pit.  in 
respect  of  the  bill,  with  interest  from  the  time  of  the  default,  for  the  damages 
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sustained  by  the  pit.  by  reason  of  the  non-performance  of  the  promise 
(Hume  v.  Peploe,  8  East,  168;  Poole  v.  Tunbridgc,  2  M.  &  W.  223). 
How  far  such  tender  is  good  when  made  by  the  drawer  or  indorsers,  ante, 
Vol.  I.,  p.  621  ;  and  the  tender  causes  the  interest  on  the  bill  to  cease  (Ch. 
Bills,  421).  A  tender  and  refusal  of  principal  and  interest  due  on  a  bond, 
after  the  day  mentioned  in  the  condition,  and  before  action  brought,  cannot 
be  pleaded  (Underbill  v.  Mathews,  B.  N.  P.  171);  where  a  bill  or  note  is 
payable  on  demand,  a  tender  of  the  amount  with  interest  at  any  time  before 
action  is  good  (Norton  v.  Ellam,  2  M.  &  VV.  461,  per  Parke,  B.) ;  but 
where  the  obligee  of  a  bond  receives  the  whole  principal  after  it  is  payable, 
he  cannot  recover  in  an  action  on  the  bond,  as  sotvit  post  diem  is  a  good 
plea  (Dixon  v.  Parkes,  1  Esp.  110). 

By  whom  made.]  The  tender  must  be  made  by  the  debtor,  or  some  one 
on  his  behalf  (Cropp  v.  Hambleton,  Cro.  Eliz.  48  ;  1  Rol.  Abr.  421).  Any 
party,  being  an  agent  of  the  debtor,  may  tender  the  money,  and  the  tender 
enures  to  the  benefit  of  the  debtor,  although  the  agent  was  authorized  only 
to  tender  a  less  sum  (Read  v.  Goldring,  2  M.  &  S.  86).  As  to  tender  by  a 
stranger  without  the  privity  of  the  debtor,  see  1  Inst.  207 ;  Co.  Lit.  206  ; 
Watkins  v.  Ashwicke,  Cro.  Eliz.  132;  Harding  v.  Davis,  2  C.  &  P.  77). 
Any  person  may  make  a  tender  on  behalf  of  an  idiot  (1  Inst.  206).  A  ten- 
der by  an  agent  at  his  own  risk  of  more  than  the  money  given  him  by  his 
principal,  is  good  (Read  v.  Goldring,  2  M.  &  S.  86). 

To  whom  made.']  It  may  be  taken  as  a  general  rule,  that  whenever  a 
*payment  to  a  party  would  be  good,  so  would  a  tender  to  him, 
[  *1048  ]  ante,  "PAYMENT;"  therefore,  a  tender  of  money  to  an  agent  or 
servant  authorized  to  receive  payment  is  a  good  tender  to  the 
creditor  himself  (Goodlead  v.  Blewith,  1  Camp.  477  j  1  Esp.  349 ;  Kirton 
v.  Braithwaite,  1  M.  &  W.  310).  Qucere,  whether  a  broker  employed  to 
sell  goods  has  authority  to  receive  payment  or  a  tender  of  the  price  (Jack- 
son v.  Jacob,  3  Bing.  N.  C.  869).  A  tender  of  damages  to  the  plt.'s  attor- 
ney on  record  is  good  (4  B.  &  C.  28 ;  6  D.  &  R.  132).  It  has  been  consi- 
dered that  a  tender  to  an  authorized  agent  is  enough,  although  the  principal 
directed  him  not  to  receive  it ;  and,  where  a  creditor  tells  his  clerk,  pre- ' 
viously  authorized  to  receive  money,  not  to  receive  a  sum  if  offered  him  by 
a  certain  debtor,  for  that  he  had  put  it  into  the  hands  of  his  attorney,  and 
the  clerk,  on  tender  made,  refuses  to  receive  the  money,  and  assigns  the 
reason  :  held,  that  this  is  a  good  tender  to  the  principal  (Muffat  v.  Parsons,  1 
Mor.  55  ;  5  Taunt.  307).  But  a  tender  made  to  the  managing  clerk  of  plt.'s 
attorney,  who  at  the  time  said  that  he  had  no  authority  from  his  master  to 
receive  the  debt,  was  held  insufficient  (Bingham  v.  Allport,  1  Nev.  &  M. 
398). 

A  tender  to  an  attorney  on  record  of  a  debt  sued  for,  is  a  good  tender 
(Crozer  v.  Pilling,  4  P.  &  C.  26).  A  tender  to  a  person  in  the  office  of 
the  plt.'s  attorney,  to  whom  the  deft,  was  referred  to  by  one  of  the  clerks  in 
the  office,  and  who  refused  the  tender  merely  on  the  ground  of  its  insuffi- 
ciency, is  a  good  tender,  without  showing  who  the  person  was  to  whom  the 
the  tender  was  made  (Wilmott  v.  Smith,  3  C.  &  P.  453 ;  Moo.  &  M.  238). 
A  tender  to  a  person  in  a  merchant's  place  of  business,  who  appeared  to  be 
conducting  it,  is  a  good  tender  to  the  merchant,  though  such  person  be  not 
in  fact  authorized  to  receive  money  (Barrett  v.  Deere,  Moo.  &  M.  200).  Jf, 
however,  the  payment  is  not  connected  with  the  plt.'s  place  of  business,  but 
quite  collateral  to  it,  it  would  not  be  a  good  tender  (Sanderson  v.  Bell,  2  C. 
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&  M.  304) ;  and  where  the  money  was  delivered  to  the  servants  at  the  plt.'s 
house,  and  he  appeared  to  take  it  to  his  master,  it  was  held  to  be  evidence 
from  which  a  jury  might  infer  a  tender  (Anon.  1  Esp.  349).  Where  a  per- 
son demands  the  payment  of  money  at  his  office,  such  demand  amounts  to  a 
special  authority  for  his  clerk  there  to  receive  it ;  therefore,  in  his  absence, 
a  tender  to  the  clerk  is  a  good  tender,  although  he  states  that  he  is  not 
atuhorized  to  receive  the  money  (Kinston  v.  Braithewaite,  1  M.  &  W.  310 ; 
5  Dowl.  P.  C.  101 ;  2  Gale,  48).  Semble,  that  a  tender  must  be  taken  to 
be  made  on  the  behalf  of  the  person  who  owes  the  money  (Cheminant  v. 
Thornton,  2  C.  &  P.  50). 

Some  authority  of  the  principal  for  the  agent  to  receive  payments  must 
exist  (ante,  p.  632).  An  offer  of  a  101.  note  to  a  collector  appointed  by  the 
solicitor  to  a  commission  of  bankruptcy,  for  the  payment  of  4/.  145.  6^.,  the 
sum  demanded  being  III.  4s.  6d.,  is  not  a  good  tender  in  substance,  the  col- 
lector having  no  discretion  on  the  subject :  if  he  had  such  discretion,  it  is 
doubtful  whether  the  tender  would  be  good,  even  in  point  of  form  (Blow  v. 
Russell,  1  C.  &  P.  365).  A  tender  to  one  of  several  partners  suffices : 
therefore,  if  A-,  B.,  and  C.  have  a  joint  demand,  and  C.  has  a  separate 
demand  on  D.,  and  D.  offer  A.  to  pay  him  both  the  debts,  which  A.  refuses, 
without  objecting  to  the  form  of  the  tender,  on  account  of  his  being  entitled 
only  to  the  joint  demand,  D.  may  plead  this  tender  in  bar  of  an  action  on 
the  joint  demand,  and  should  state  it  as  a  tender  to  A.,  B,,  and  C.  (Douglas 
v.  Partrick,  3  T.  R.  683).  A  tender  to  an  executor,  even  before  he  has 
proved  the  will,  is  good,  provided  he  afterwards  prove  it  (Eq.  Gas.  Abr.  319  ; 
Bac.  Abr.  Tender,  E). 

*Haw  to  be  made.]  In  order  make  a  tender  effectual  the  debtor 
must  actually  produce  and  make  an  unconditional  offer  to  pay  [*1049] 
the  full  amount  of  the  debt  due,  and  no  more,  in  money.     The 
creditor  may,  however,  dispense  with  some  of  these  requisites. 

There  must  be  a  Production  of  Money  and  Offer  to  Pay.~\  To  make  a 
legal  tender,  the  money  tendered  must  be  at  hand,  and  actually  offered  and 
produced,  or  the  production  of  it  must  be  dispensed  with,  by  the  express 
declaration  or  equivalent  act  of  the  creditor  (Finch  v.  Brook,  1  Sco.  70, 
per  Tindall,  C.  J.).  The  mere  refusal  to  take  money  does  not  waive  the 
"necessity  for  showing  it,  and  actually  offering  it  to  the  creditor,  for  though 
he  might  refuse  it  at  first  yet  the  production  of  the  money  might  tempt  him 
to  take  it.  Therefore,  when  the  deft.,  on  departing  from  home,  left  10£  with 
his  clerk  for  the  pit.,  of  which  the  clerk  informed  the  pit.,  when  he  called 
and  demanded  a  larger  sum,  and  the  pit.  said  he  would  not  receive  the  10/. 
nor  anything  less  than  the  whole  demand,  but  the  clerk  did  not  offer  the 
10/.,  this  was  held  to  be  no  tender  (Thomas  v.  Evans,  10  East,  101).  A 
tender  is  not  good  where  the  money  is  not  in  sight,  but  the  witness  suppo- 
sed it  was  in  a  desk,  and  never  saw  it  produced,  so  that  it  did  not  appear 
that  if  the  party  was  willing  to  accept  the  money  it  could  be  immediately 
paid  (Glascott  v.  Day,  5  Esp.  48  ;  Huxham  v.  Smith,  2  Carnp.  21).  Going 
with  money  in  hand  to  make  a  tender,  and  demanding  whether  the  creditor 
has  a  receipt-stamp,  and  receiving  an  answer  in  the  negative,  without  an 
actual  offer  of  the  money,  will  not  support  a  plea  of  tender  (Ryder  v. 
Townsend,7  D.  &  R.  119).  Where  the  deft,  ordered  A.  to  pay  the  ll.  12s., 
and  the  clerk  of  the  plt.'s  attorney  demanded  Si.,  on  which  A.  said  that  he 
was  only  ordered  to  pay  ll.  12s.  which  sum  was  in  the  hands  of  B.  and  B. 
put  his  hand  to  his  pocket,  with  a  view  of  pulling  out  his  pocket-book  to 
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pay  71.  12s.,  but  did  not  do  so  by  the  desire  of  A.,  but  B.  could  not  say 
whether  he  had  that  sum  about  him,  but  swore  that  he  hud  it  in  his  house, 
at  the  door  of  which  he  was  standing  at  the  time :  IK  Id,  that  this  was  not  a 
legal  tender,  as  the  money  should  have  been  produced  to  the  attorney's  clerk 
(Kraus  v.  Arnold,  7  Moo.  59).  To  prove  a  tender,  the  deft,  showed  that 
lie  and  a  friend  went  to  the  plt.'s  attorney,  and  said  that  ho  hud  come  to  set- 
tle the  plt.'s  account ;  that  he  produced  a  paper  containing  a  statement  of 
the  account  on  which  he  made  the  balance  5/.,  which  he  said  he  was  ready 
to  pay,  but  produced  no  money  or  notes,  and  that  the  plt.'s  attorney  said  he 
could  not  take  that  sum,  as  his  client's  demand  was  above  SI. ;  it  was  held  an 
insufficient  tender  (Dickenson  v.  Shee,  4  Esp.  07  ;  Bac.  Abr.  Tender,  B,  1). 
On  the  other  hand,  if,  at  an  interview  between  the  pit.  and  deft.,  when  deft, 
was  willing  to  pay  10/.  a  third  person,  present,  offered  to  go  upstairs  and 
fetch  that  sum,  but  was  prevented  by  the  plt.'s  saying  he  could  not  take  it, 
such  offer  is  a  good  tender ;  and  although  the  deft,  did  not  at  the  time  take 
notice  of  what  was  done,  yet  his  pleading  it  afterwards  is  a  sufficient  ratifi- 
cation of  the  act  (Harding  v.  Davis,  2  C.  &  P.  77  ;  and  see  Black  v.  Smith, 
Pea.  88).  Where  the  deft,  went  to  the  pit.  and  told  him  that  he  had  eight 
guineas  in  his  pocket,  which  he  had  brought  for  the  purpose  of  satisfying 
his  demand,  but  the  pit.  told  him  he  need  not  give  himself  the  trouble  of 
offering  it,  for  he  would  not  take  it,  the  tender  was  held  to  be  good  (Douglas 
v.  Patrick,  3  T.  R.  684).  In  an  issue,  denying  a  plea  of  tender,  the  deft, 
proved  that  he  sent  the  money  by  his  servant  to  the  plt.'s  house,  and  the 
deft.'s  servant  swore  that  she  carried  it  to  the  plt.'s  house,  and,  having  seen 
a  servant  there,  who  informed  her  that  her  *master  was  at  home, 
[*1050]  she  delivered  the  money  to  that  servant,  to  be  delivered  to  her 
master ;  that  the  servant  took  it,  and  went  into  the  house,  as  she 
supposed  to  deliver  it  to  the  pit.,  and  returned  with  an  answer  that  he  could 
not  receive  it,  but  that  she  must  go  to  his  attorney  ;  Lord  Kenyon  held  this 
evidence  to  go  to  a  jury,  from  which  they  might  infer  a  tender  was  made 
(Anon.  1  Esp.  Ca.  439).  Where  a  person  offered  a  sum  of  money  by  way 
of  tender  and  stated  the  precise  sum  he  so  offered,  which  he  held  in  his 
hand,  it  was  a  sufficient  tender,  although  it  was  twisted  up  in  bank  notes, 
and  not  shown  to  the  party  ;  but  if  the  amount  of  the  sum  had  not  been 
mentioned,  it  seems  it  would  not  have  been  a  good  tender  (Alexander  v. 
Brown,  1  C.  &  P.  288). 

Where  the  creditor  insists  on  more  being  due  it  is  not  necessary  to  pro- 
duce money  tendered  (Black  v.  Smith,  Pea.  88).  On  a  plea  of  tender  of 
I/.  10s.  5d.,  the  jury  found  specially,  that  deft.'s  attorney  called  on  pit.  and 
said,  "  I  come  to  pay  you  I/.  12s.  5d.  which  del't.  owes  you ;"  that  the  at- 
torney put  his  hand  in  his  pocket,  but  did  not  produce  the  money ;  the  pit. 
said  "  I  cannot  take  it,  the  matter  is  now  in  the  hands  of  my  attorney  :" 
held  upon  a  writ  of  false  judgment,  that  such  finding  did  not  warrant  a 
judgment  for  the  deft.  (Finch  v.  Brook,  1  Sco.  70;  2  Sco.  511 ;  1  Bing.  N. 
C.  253  ;  2  Hod.  97).  The  facts,  however,  appearing  on  a  special  verdict 
in  which  the  jury  had  not  found  that  there  was  a  valid  tender:  held,  that 
though  the  jury  might  have  inferred  a  tender  the  court  could  not  (Finch  v. 
Brook,  supra).  The  broker  of  A.  purchased  certain  shares  of  the  brokers 
of  B. ;  but  could  not  get  the  latter  to  hand  them  over ;  the  former  applied 
to  B.,  threatening  proceedings  unless  these  shares  were  immediately  deliv- 
ered. B.  returned  for  answer,  among  other  things,  "  With  regard  to  the 
fifty  shares  sold  to  you,  the  reason  they  have  not  been  delivered  has  arisen 
from  the  defalcations  of  a  party  in  Bristol,  I  am  most  anxious  to  fulfil 
my  engagements ;  all  I  require  is  a  little  time  to  arrange  matters."  Held, 
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that  after  the  above  communication  a  tender  would  have  been  but  a  matter 
of  form ;  and  that  where  a  vendor  admits  it  would  be  fruitless,  a  tender  is 
unnecessary  (Jackson  v.  Jacob,  3  Bing.  N.  C.  869 ;  5  Sco.  79  ;  3  Hod. 
219).  If  a  party  tell  his  creditor  he  will  pay  him  so  much,  and  put  his 
hand  in  his  pocket  to  take  out  the  money,  but  before  he  can  get  it  out,  the 
creditor  leaves  the  room,  and  the  money  consequently  is  not  produced  till 
he  is  gone,  this  is  no  tender  (Leatherdale  v.  Sweepstone,  3  C.  &  P.  342). 
Under  a  plea  of  tender,  where  the  pit.  disputes  the  quantum,  to  prove  a 
tender  some  money  must  be  proved  to  have  been  produced,  though  it  is  not 
necessary  to  prove  the  exact  sum  (Dickinson  v.  Shee,  4  Esp.  68). 

The  Tender  must  le  unconditional.']  A  tender  must  be  unconditional, 
and  unaccompanied  with  any  terms  ;  therefore  a  plea  of  tender  is  not  sup- 
ported  by  evidence,  that  the  deft,  took  a  sum  of  money  out  of  his  pocket, 
and  said  to  the  pit.,  If  you  give  me  a  stamped  receipt  I  will  pay  you  the 
money,  as,  by  the  stat.  43  Geo.  III.  c.  126,  s.  4,  the  person  from  whom  the 
money  is  due  may  require  the  person  receiving  it  to  give  him  a  receipt, 
and  pay  the  amount  of  the  stamp-duty,  and,  if  he  refuses  to  do  so,  he  is 
liable  to  a  penalty  (Laing  v.  Maeder,  1  C.  &  P.  257).  But  if,  on  a  tender 
being  made,  the  creditor  insists  on  receiving  a  larger  sum  of  money,  he 
cannot  afterwards  object  to  the  formality 'of  the  tender  on  account  of  the 
debtor  having  required  a  receipt  (Cole  v.  Blake,  Pea.  179  ;  and  see  Bull  v. 
Parker,  2  Dowl.  N.  S.  345  ;  Richardson  v.  Jackson,  8  M.  &  W.  298).  If 
a  person  tender  money,  but  will  not  pay  it  unless  the  person  to  whom  it  is 
tendered  will  give  him  a  recept  in  *iull  of  all  demands,  such  a 
tender  is  bad  (Griffith  v.  Hodges,  1  C.  &  P.  419;  and  see  Glas-  [*1051] 
cott  v.  Day,  5  Esp.  48  ;  Huxham  v.  Smith,  2  Camp.  31 ;  Higham 
v.  Baddely,  Gow,  213;  Ryder  v.  Townsend,  7  D.  &  R.  119;  Foord  v. 
Noll,  2  Dowl.  N.  S.  618;  Jennings  v.  Mayer,  8  C.  &  P.  67 ;  Bowen  v. 
Owen,  11  Jur.  972  ;  11  Q.  B.  131  ;  see  Richardson  v.  Jackson,  8  M.  & 
W.  298).  An  offer  to  pay  a  sum  of  money  to  be  accepted  as  the  whole 
balance  due,  where  a  larger  sum  is  claimed,  does  not  amount  to  a  legal  ten- 
der (Strong  v.  Harvey,  3  Bing.  304 ;  Evans  v.  Judkins,  4  Camp.  156  ; 
Hough  v.  May,  4  Ad.  &  E.  954 ;  Bowen  v.  Owen,  11  Jur.  972  ;  11  Q.  B. 
131,  per  Earle,  J.).  Nor  the  offer  of  a  sum  of  money  as  all  that  is  due  ; 
for  if  a  pit.  take  a  sum  properly  tendered,  he  does  not  thereby  compromise 
his  future  claim  for  more,  which  he  would  do  if  he  took  a  sum  offered  as 
"  all  that  is  due"  (Sutton  v.  Hawkins,  8  C.  &  P.  259).  "I  went  to  pit.  and 
told  him  I  came  with  the  amount  of  O.'s  bill ;"  he  said  it  was  not  his  ;  I 
offered  it  as  the  amount  of  his  bill :  held,  a  good  tender,  and  that  accept- 
ance would  have  been  no  admission  that  no  more  was  due  (Henwood  v.  Oli- 
ver, 1  Gal.  &  Dav.  25 ;  see  Bull  v.  Parker,  2  Dowl.  N.  S.  345).  The  au- 
thority of  Sutton  v.  Hawkins,  supra,  is  doubted Jby  Wightman,  J.,  in  the 
case  of  Henwood  v.  Oliver,  supra. 

If  a  person  put  down  a  sum  of  money,  and  the  pit.  offer  to  take  it  in  part, 
and  the  deft,  will  not  allow  him  to  do  so,  saying  that  no  more  is  owing,  this 
is  not  a  good  tender  (Peacock  v.  Dickerton,  2  C.  &  P.  51,  n.).  Where  deft, 
tendered  seven  sovereigns  in  payment  of  a  demand  of  61.  175.  6s?.,  and  said 
to  the  pit.,  "  There,  take  your  demand,"  and  at  the  same  time  delivered  a 
counter  claim  upon  the  pit.  of  ll.  55.,  who  said,  "  You  must  go  to  my  attor- 
ney ;"  held,  that  this  was  not  sufficient  to  support  a  plea  of  tender  to  an 
action  brought  for  6/.  175.  6d.  (Brady  v.  Jones,  2  D.  &  R.  305;  Holland  v. 
Phillips,  6  Esp.  46,  sed  qucere). 

Plea  of  tender  of  a  half-year's  rent  simply  is  not  supported  by  evidence  of 
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a  tender  of  the  half-year's  rent,  but  requiring  the  lessor  to  get  change,  and 
pay  back  the  property-tax  (Robinson  v.  Cooke,  6  Taunt.  336).  Where  the 
maker  of  a  promissory  note  paid  money  into  the  hands  of  an  agent  to  retire 
it,  and  the  agent  tendered  the  money  to  the  holder  of  the  note  on  condition 
of  having  it  delivered  up,  but,  the  note  being  mislaid,  this  condition  was  not 
complied  with,  and  the  agent  afterwards  became  bankrupt,  with  the  money 
in  his  hands :  held,  that  the  maker  was  still  responsible  on  the  note,  but  that 
interest  was  not  recoverable  after  the  time  of  the  tender  (Dent  v.  Dunn,  3 
t'ump.  296). 

Where  the  pit.  offered  to  take  the  sum  tendered  in  part  of  his  demand, 
but  the  deft,  would  only  allow  him  to  take  it  "  as  a  settlement,"  it  was  held 
not  a  good  tender  (Mitchell  v.  King,  6  C.  &  P.  237).  A  tender,  accom- 
panied with  a  protest  against  the  party's  liability,  was  held  to  be  insufficient 
(Simmons  v.  VVilmott,  2  Esp.  94).  A  tender  of  a  less  sum  than  is  due, 
accompanied  with  a  statement  "  that  it  is  more  than  was  due,  but  that  the 
pit.  may  take  it  all,"  is  a  good  tender  of  the  amount  offered  (Thorpe  v.  Bur- 
gess, 8  Dowl.  P.  C.  603).  The  acceptance  of  such  a  tender  does  not  pre- 
clude the  party  accepting  it  from  proceeding  for  the  remainder  of  his  claim 
(Thorpe  v.  Burgess,  supra). 

Whether  a  tender  be  conditional  or  not  is  generally  a  question  for  the  jury 
(Eckstein  v.  Reynolds,?  Ad.  &  E.  80;  Marsden  v.  Goode,2  C.  &  K.  133). 
Where  a  sufficient  tender  is  made  in  a  letter,  which  requests  that  a  receipt 
may  be  sent  back,  such  request  does  not  vitiate  the  tender,  for  it  is  not  a 
condition  (Jones  v.  Arthur,  8  Dowl.  P.  C.  442;  4  Jur.  859).  If  ten  sove- 
reigns are  offered  to  a  person,  and  he  is  told  that  he  may  take 
[*1052]  those  ten  sovereigns  in  full  *of  his  demand,  that  is  not  a  good 
tender  (Cheminant  v.  Thornton,  2  C.  &  P.  50).  An  offer  of  a 
certain  sum  in  full  of  a  demand  is  not  a  legal  tender  (Strong  v.  Harvey,  3 
Bing.  304;  11  Moo.  72).  A  tender,  to  be  good,  must  not  be  clogged  by  any 
condition.  The  attorney  of  A.  put  down  18/.,  and  said  to  the  other  party, 
"  I  tender  you  181.  for  Mr.  M. :"  held  that  this  was  a  good  tender,  and,  semblc, 
that  the  proper  course  for  the  other  party  was  to  have  taken  the  money,  say- 
ing that  "  he  did  not  take  it  in  full  satisfaction  of  his  debt,  but  still  claimed 
more,"  and  that  the  person  making  the  tender  should  then  have  let  him  take 
the  money,  stating  that  he  might  take  .some,  and  get  more,  if  a  jury  found 
him  entitled  to  it  (Jennings  v.  Majar,  8  C.  &  P.  61).  A  tender  is  not  vitiated 
by  the  person  making  it  saying,  at  the  time  of  making  it,  that  it  was  all  the 
deft,  considered  to  be  due  (Robinson  v.  Ferreday,  8  C.  &  P.  752).  If  a 
person,  in  tendering  a  sum  of  money,  say,  "I  tender  you  2l£,  in  payment 
of  the  half-year's  rent  due  at  Lady-day  last,"  this  will  make  the  tender  bad, 
because,  by  accepting  the  money,  the  other  party  would  admit  that  the  sum 
was  the  amount  of  half  a  year's  rent  (Hastings  (Marquis  of)  v.  Thorley,  8 
C.  &  P.  573).  A  good  tender  cannot  be  made  in  terms  which,  by  taking 
the  money,  would  cause  the  other  party  to  make  an  admission  (Hastings 
(Marquis  of)  v.  Thorley,  supra).  A  tender  of  a  quarter's  rent,  coupled  with 
a  demand  of  a  receipt  to  a  particular  day,  there  being  a  dispute  as  to  whether 
one  or  two  quarters'  rent  was  due,  is  bad  (Finch  v.  Miller,  5  C.  B.  428). 
Whether  a  creditor  for  20/.  is  bound  to  accept  a  tender  of  10/.  towards  his 
debt,  quare  (Jones  v.  Owen,  5  Ad.  &  E.  222 ;  2  H.  &  W.  191 ;  6  Nev.  & 
M.  620).  Semble,  that,  in  order  to  raise  the  question  whether  a  creditor  is 
bound  to  accept  a  tender  of  part  on  account,  the  pit.  should  reply  that,  at 
the  time  of  the  tender,  the  other  sum  was  unpaid  (Jones  v.  Owen,  supra). 
A  tender  of  so  much  money  under  protest  is  not  conditional  (Manning  v. 
Lunn,  2  C.  &  K.  13). 
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A.  demanded  201.  as  rent  due  from  B.,  and  B.  having  claimed  certain  de- 
ductions, which  A.  would  not  allow,  B.  then  put  down  twenty  sovereigns, 
and  said,  "I  tender  you  twenty  pounds,  under  protest:"  held  a  good  tender, 
as  this  was  not  a  conditional  tender,  the  words  "  under  protest"  merely  im- 
porting that  B.  did  not  acquiesce  in  the  demand  of  A.,  and  did  not  mean  to 
preclude  himself  from  recovering  the  money  back  again  if  he  could  (Man- 
ning v.  Lynn,  2  C.  &  K.  13). 

The  custom  of  the  Caen  stone  trade  being  to  pay  freight  half  in  cash  and 
half  by  a  bill  at  two  months,  the  agent  of  the  owners  of  Caen  stone,  which 
was  brought  by  a  vessel  to  an  English  port,  verbally  offered  the  captain  of 
the  vessel  which  brought  it  half  the  amount  of  the  freight  in  cash,  and  also 
offered  to  give  the  captain  per  proc.  the  acceptance  of  the  principal  for  the 
other  half,  if  the  captain  would  draw  a  bill;  this  the  captain  refused:  held, 
a  sufficient  tender  of  the  freight,  as  it  was  the  duty  of  the  captain  to  draw 
the  bill  (Luard  v.  Butcher,  2  C.  &  K.  29). 

The  full  Debt  due  must  le  tendered.]  The  full  amount  of  the  debt  due 
must  be  tendered.  A  tender  of  part  of  a  debt  will  be  of  no  avail,  a  creditor 
not  being  bound  to  accept  a  part  performance  of  an  entire  contract  (see  1 
Leon.  68;  Dixon  v.  Clark,  5  C.  B.  365).  But  if  a  debtor  owe  several  dis- 
tinct debts,  and  he  tender  the  amount  of  one  of  them,  naming  the  one  on. 
which  he  makes  the  tender,  such  tender  will  be  good  as  to  that  debt  (Bro.  Abr. 
Tender,  pi.  39  ;  Bac.  Abr.  Tender,  B ;  Lat.  R.  70).  So,  where  A.  demanded  of 
B.  \L  Is.  for  several  matters,  including  10s.  for  a  particular  service, 
and  there  was  a  tender  of  19s.,  without  applying  any  portion  of  it  [*1053] 
*to  A.'s  demand,  it  was  held  that  this  was  not  a  good  tender  of  the 
10s.  due  on  account  of  such  service  (Hardingham  v.  Allen,  5  C.  B.  793). 
But  where  the  sum  demanded  is  due  upon  a  single  entire  contract,  a  tender 
of  part  is  bad  (Cotton  v.  Godwin,  7  M.  &  W.  147).  But  it  must  appear  that 
the  contract  was  indivisible  (Hesketh  v.  Fawcett,  11  M.  &  W.  356).  It 
should  seem  that  a  plea  of  tender  of  part,  to  a  declaration  on  a  bill  of  ex- 
change or  a  promissory  note,  would  be  bad  (Cotton  v.  Godwin,  7  M.  &  W. 
147  ;  Hesketh  v.  Fawcett,  11  M.  &  W.  403 ;  Wain  v.  Baily,  10  Ad.  &  E. 
616).  If  that  demanded  were  made  up  of  a  sum  due  under  the  contract  on 
which  the  action  is  brought,  and  of  some  other  debt  between  the  parties,  the  • 
fact  of  there  having  been  a  demand  and  refusal  of  the  larger  sum  will  not 
invalidate  a  tender  of  the  sum  actually  due  on  such  contract  (Brandon  v. 
Newington,  3  Q.  B.  915  ;  Hesketh  v.  Fawcett,  supra;  Dixon  v.  Clark,  supra, 
overruling  Tyler  v.  Bland,  9  M.  &  W.  338).  It  seems  that,  where  a  quar- 
ter's rent  is  tendered  and  refused,  and  another  quarter  accrues  and  is  ten- 
dered, such  second  tender  is  sufficient,  without  tendering  the  whole  rent  then 
due  (Bassett  v.  Prior  of  St.  John  of  Jerusalem  in  England,  M.  2,  H.  6,  fol. 
4,  pi.  1). 

Where  a  party  has  separate  demands  for  unequal  sums  against  several 
persons,  an  offer  of  one  sum  for  the  debts  of  all  will  not  support  a  plea 
stating  that  a  certain  portion  of  the  sums  as  tendered  for  the  debt  of  one 
(Strong  v.  Harvey,  3  Bing.  304).  But  in  general  a  tender  of  more  than  is 
due  is  good  for  what  is  due  (Wade's  case,  5  Rep.  115;  Astley  v.  Reynolds, 
Stra.  916  ;  3  T.  R.  683).  The  tender  of  a  larger  sum  will  support*  a  plea 
of  tender  of  a  smaller  (Dean  v.  James,  4  B.  &  Ad.  548).  And  if  A.  be 
indebted  to  several  persons  in  different  sums  of  money,  and,  when  they  are 
all  assembled  together,  tender  them  one  gross  sum,  sufficient  to  satisfy  all 
their  demands,  which  they  refuse  to  receive,  insisting  on  more  being  due, 
this  is  a  good  tender  (Black  v.  Smith,  Pea.  88).  A  tender  of  a  larger  sum, 
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requiring  change,  is  not  a  good  tender  of  a  smaller  sum  (Robinson  v.  Cookc, 
G  Taunt.  336  ;  Betterbcc  v.  Davis,  3  Camp.  70 ;  Watkins  v.  Robb,  2  Esp. 
711 ;  Brady  v.  Jones,  2  D.  &  R.  305).  And  it  is  not  a  good  tender  of  a 
fractional  sum  for  the  debtor  to  offer  the  creditor  a  bank-note  to  a  larger 
amount,  and  to  desire  him  to  take  out  of  that  the  sum  to  be  paid  (Betterbee 
v.  Davis,  3  Camp.  70).  A  tender,  however,  of  a  bank-note,  in  payment  of 
a  fractional  sum,  is  good,  if  the  creditor  object  to  receive  it  merely  on  the 
ground  of  the  sum  offered  to  be  paid  being  less  than  the  sum  claimed,  and 
not  on  account  of  the  form  of  the  tender,  although  the  creditor  is  required 
to  return  the  difference  between  the  bank-note  and  the  fractional  sum  (Saun- 
ders  v.  Graham,  1  Gow,  121  ;  Black  v.  Smith,  Pea.  Ca.  88).  So,  a  tender 
of  21.  to  pay  I/.  135.  is  good,  if  the  pit.  object  to  receive  it  only  because  he 
is  entitled  to  receive  a  larger  sum,  and  not  on  the  ground  that  he  has  no 
change  (Cadman  v.  Lubbock,  5  D.  &  R.  289). 

Proof  of  a  tender  of  20/.  95.  6r/.  in  bank-notes  and  silver  will  support  a 
plea  of  tender  of  201.  (Dean  v.  James,  4  B.  &  Ad.  546). 

Where  deft,  laid  down  a  gross  sum  in  coin,  and  desired  the  pit.  to  tell 
him  what  was  due  and  to  take  the  principal  and  interest  out  of  it,  this  is  a 
good  tender  (Bevans  v.  Rees,  5  M.  &  W.  306).  A  tender  to  one  of  several 
partners,  including  a  debt  due  to  the  partnership,  and  also  a  debt  due  to  that 
one  partner  individually,  is  a  good  tender  of  the  partnership  debt,  unless 
objected  to  on  account  of  the  form  of  tender  (Douglas  v.  Patrick,  3  T.  R. 
683 ;  see  Black  v.  Smith,  Pea.  Ca.  88). 

The  Tender  must  be  of  Money]  By  56  Geo.  III.  c.  68,  s.  11,  the  gold 
coin  of  the  realm  is  declared  to  be  the  only  legal  tender  for  pay- 
[*1054]  ments  *(except  as  thereinafter  provided)  within  the  limited  king- 
dom  of  Great  Britain  and  Ireland,  and  by  sect.  12,  no  tender  of 
payment  of  money  made  in  the  silver  coin  of  the  realm,  of  any  sum  ex- 
ceeding the  sum  of  405.,  at  one  time,  shall  be  legal  tender.  Copper  coin  is 
not  legal  tender,  unless  for  sums  less  than  6d.  (2  Bla.  Com.  by  Steph.  539). 
From  and  after  the  1st  day  of  August,  1834,  a  tender  of  a  note  or  notes  of 
the  Bank  of  England,  expressed  to  be  payable  to  bearer  on  demand,  shall 
be  a  legal  tender  to  the  amount  expressed  in  such  note  or  notes  for  all  sums 
above  5/.,  on  all  occasions  on  which  a  tender  of  money  may  be  legally  made, 
so  long  as  the  Bank  of  England  shall  continue  to  pay  on  demand  their  said 
notes  in  legal  coin ;  provided  that  no  such  note  shall  be  deemed  a  legal  ten- 
der of  payment  by  the  Bank  of  England,  or  any  of  its  branch  banks  (stat. 
3  &  4  Will.  IV.  c.  98,  s.  6). 

Some  money  must  be  proved  to  be  produced  (Dickinson  v.  Shee,  4  Esp. 
68  ;  Polglass  v.  Oliver,  2  Cr.  &  J.  15).  The  money  should  he  current  coin 
of  the  realm,  or  foreign  money  legally  made  current  by  proclamation  (Bac. 
Abr.  Tender,  B,  2 ;  5  Rep.  114;  see  Polglass  v.  Oliver,  supra).  Bank- 
notes are  not  a  legal  tender  (Grigby  v.  Oakes,  2  B.  &  P.  526);  but  a  tender 
of  a  Bank  of  England  note  is  good,  if  not  objected  to  at  the  time  (Brown  v. 
Saul,  4  Esp.  267;  Wright  v.  Read,  3  T.  R.  554;  see  3  &  4  Will.  IV.  c. 
98,  supra);  and  so  of  a  cheque  on  a  banker  (Wilby  v.  Warren,  Tidd,  Pr. 
9th  ed.  187,  n.  (m)  ).  A  tender  of  a  Bristol  bank  bill  was  held,  in  the 
Exchequer,  not  to  be  a  good  tender,  though  no  objection  was  made  to  it  on 
that  account  (Mills  v.  Safford,  Pea.  180,  n.);  but,  before  and  after  that  case, 
it  was  held  in  K.  B.  that  a  similar  sort  of  tender  was  good  (Lockyer  v. 
Jones,  Pea.  180,  n. ;  Tiley  v.  Courtier,  2  Cr.  &  J.  16,  n.). 

An  offer,  in  fact,  may  be  made  equivalent  in  law  to  a  tender  of  money  by 
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waiver  of  the  legal  requisites  of  a  strict  undeniable  tender  by  putting  it  on 
a  ground  which  works  a  dispensation  (Polglass  v.  Oliver,  2  Cr.  &  J.  Is;  1 
Pri.  P.  C.  133  ;  2  Tyr.  89).  Thus,  an  offer  in  country  bank  notes,  of 
money  due,  may  be  in  effect  a  good  legal  tender ;  as  where  it  is  refused  on 
the  ground  of  insufficient  amount  (Polglass  v.  Oliver,  supra}.  To  invali- 
date a  tender,  or  divest  an  offer  to  pay  of  the  effect  of  a  tender,  if  the  objec- 
tion be  to  the  medium  of  the  offer  to  satisfy,  and  not  to  the  sum  offered,  tho 
ground  of  the  rejection  must  be  stated,  or  it  is  a  waiver  of  the  objection  of 
insufficiency  in  that  particular  respect,  and  it  cannot  afterwards  be  taken 
advantage  of  in  court,  on  the  score  of  not  being  an  effective  legal  tender, — 
in  other  words,  an  objection  on  a  point  of  law;  such  waiver  may  be  implied, 
though  not  expressed  (Polglass  v.  Oliver,  supra).  A  tender  made  in  the 
form  of  a  banker's  cheque,  in  a  letter,  is  a  good  tender  where  no  objection 
is  made  to  the  quality,  but  only  to  the  quantum  of  the  tender ;  and  though 
the  letter  contain  a  request  that  a  receipt  may  be  sent  back,  yet  such  request 
does  not  vitiate  the  tender,  for  it  is  not  a  condition  (Jones  v.  Arthur,  8  Dowl. 
P.  C.  442  ;  4  Jur.  859). 

Proof  of,  as  to  prior  or  subsequent  Demand  and  Refusal.]  If  to  a  'plea  of 
tender  the  pit.  replies  a  subsequent  demand  and  refusal,  such  a  plea  admits 
the  tender  made,  and  it  becomes  incumbent  on  the  pit.  to  prove  that  after 
the  tender  admitted  in  the  pleadings,  he  demanded  of  the  deft,  the  exact 
sum  specified,  as  having  been  before  tendered  and  refused  (Spybey  v.  Hide, 
1  Camp.  181  ;  1  Esp.  115,  116;  Rivers  v.  Griffiths,  1  D.  &  R.  215;  5  B. 
&  A.  630 ;  see  Dixon  v.  Clark,  5  C.  B.  365).  A  letter,  demanding  pay- 
ment of  a  debt,  sent  to  deft.'s  house,  and  to  which  an  answer  is  returned 
that  the  demand  should  be  settled,  is  sufficient  evidence  to  go  to  a 
jury,  *of  a  demand,  on  the  issue  of  a  subsequent  demand  and  re-  [*1055] 
fusal,  to  a  plea  of  tender  (Hay ward  v.  Hague,  4  Esp.  93).  The 
subsequent  demand  of  the  debt,  to  do  away  the  effect  of  the  tender,  must  be 
by  some  one  authorized  to  receive  it,  and  to  give  the  debtor  a  discharge 
(Coles  v.  Bell,  1  Camp.  478,  n.;  Coore  v.  Galloway,  1  Esp.  115).  A  de- 
mand by  the  clerk  of  the  plt.'s  attorney  is  not  in  general  sufficient,  although 
a  demand  by  the  attorney  himself  would  suffice  (1  Esp.  115,  116).  If  the 
agent  refuse  to  produce  his  authority,  or  show  a  reasonable  ground  for  the 
debtor  to  discover  the  agency,  the  demand  will  be  insufficient  (see  7  East, 
363).  In  replevin,  where  a  tender  is  pleaded,  and  a  subsequent  demand 
and  refusal  replied,  the  demand  must  be  made  by,  and  the  refusal  be  to,  the 
deft.;  if  so  made  to  one  sent  or  authorized  by  him,  the  evidence  does  not 
support  the  issue  (Pirn  v.  Grevill,  6  Esp.  95).  After  a  tender  of  what  is 
due  from  two  persons  on  a  joint  contract,  a  subsequent  application  to  one  of 
them  is  sufficient  to  support  a  replication  to  a  plea  of  tender,  that  the  pit.' 
subsequently  demanded  payment  from  the  defts.  (Peirse  v.  Bowles,  1  Stark. 
323).  In  some  cases,  a  formal  demand  of  the  debt  must  be  made  before 
action  brought :  thus,  a  formal  demand  is  necessary  before  an  action  can  be 
commenced  against  overseers  for  the  surplus  arising  from  a  distress  for  poor- 
rates,  under  the  statute  27  Geo.  II.  c.  20,  s.  2 ;  and  a  plea  of  lender,  which 
is  proved  to  cover  the  plt.'s  demand,  will  not  cure  the  objection  (Simpson  v. 
Routh,  4  D.  &  R.  181 ;  2  B.  &  C.  682). 

A  letter  sent  by  the  pit.,  and  received  by  the  deft.,  demanding  the  sum 
tendered,  is  not,  it  seems,  sufficient  evidence  of  a  subsequent  demand;  for, 
at  the  time  of  the  demand  the  deft,  should  have  an  opportunity  of  paying  the 
debt  by  a  personal  demand  (Edward  v.  Yeales,  R.  &  M.  360 ;  but  see  Hay- 
ward  v.  Hague,  4  Esp,  93).  At  ail  events,  if  the  demand  were  made  at  the 
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debtor's  residence  when  absent,  he  ought  to  be  allowed  a  reasonable  time 
and  opportunity  (Gibbs  v.  Stead,  8  B.  &  C.  528). 

Proof  as  to  Writ  issued.]  As  to  when  pit.  may  reply,  and  prove  a  writ 
was  issued  prior  to  the  tender,  see  ante,  p.  1045.  As  to  proof  of  the  writ 
issued,  see  ante.  Vol.  I.  p.  2G6,  and  post,  "  WRIT." 

Costs.']  If  the  issue  on  the  tender  be  found  for  pit.,  and  that  on  non 
assumpsit  for  deft.,  the  pit.  it  seems  is  entitled  to  the  general  costs  of  th«' 
cause,  and  the  deft,  to  the  costs  of  the  other  issue  found  for  him  (Ilibbert  v. 
Fox,  4  Taunt.  100,  R.  G.  II.  T.  2  Will.  IV.). 


TERRIERS  AND  SURVEYS,  &c. 

TERRIERS  are  either  temporal  or  ecclesiastical :  the  former  arc  evidence 
to  prove  old  tenures,  or  boundaries,  and  the  latter  in  question  of  tithes. 

Old  terriers,  or  surveys  of  a  manor,  are  evidence  of  manorial  tenures  or 
boundaries  (Gilb.  Ev.  69) ;  but  they  are  not,  in  general,  admissible  in  evi- 
dence, without  proof  of  having  come  from  the  proper  repository  (1  Stark. 
Ev.,  Terrier ;  see  ante,  p.  736). 

An  ecclesiastical  terrier  is  evidence  of  the  possessions  of  a  church,  where 
it  has  been  regularly  made,  and  preserved  in  the  proper  repository,  and  they 
are  constantly  received  in  questions  of  tithes.  Terriers  derive  their  autho- 
rity from  being  found  in  the  Bishop's  Register  Office  (4  Gwil.  1406;  see 
ante,  p.  737) ;  they  may,  however  be  admitted  though  found  in  other  places, 
if  such  circumstance  be  sufficiently  ^accounted  for.  Thus,  a  ter- 
[*1056]  rier  found  in  the  registry  of  the  dean  and  chapter  of  Lichfield,  is 
admissible  in  evidence  against  a  prebendary  (Miller  v.  Forster,  4 
Gwill.  1406,  1453;  2  Anst.  387,  n.),  it  being  found  annexed  to  an  old  and 
nearly  contemporary  lease :  but,  where  the  custody  is  merely  private,  and 
unconnected  with  the  subject-matter,  they  will  not  be  admitted  (Phil.  Ev. 
419 ;  Potts  v.  Durrant,  supra). 

On  an  issue  respecting  the  boundaries  of  two  parishes,  certain  old  papers 
were  produced  by  the  pit.  (the  rector  of  one  of  the  parishes),  which  had 
come  into  the  possession  of  the  son  of  a  former  rector,  on  his  father's  death, 
and  which  had  been  delivered  by  him  as  papers  belonging  to  the  parish,  to 
the  witness,  an  attorney:  it  was  held,  that  the  papers  were  sufficiently  authen- 
ticated, without  calling  the  son  of  the  former  rector  (Earl  v.  Lewis,  4  Esp. 
1.).  Where  a  book,  purporting  to  be  a  book  of  a  former  rector,  came  out 
of  the  custody  of  the  deft.,  his  grandson,  the  proof  was  held  insufficient,  as 
it  was  not  shown  in  what  manner  it  came  into  the  deft.'s  custody  (Randolph 
v.  Gordon,  5  Pri.  312).  And  a  terrier  found  in  the  charter-chest  of  Trinity 
College,  Cambridge,  which  had  property  in  the  parish,  was  held  inadmis- 
sible (2  Anst.  416,  n.).  And  thus,  an  instrument,  purporting  to  be  an 
endowment,  without  the  seal  of  the  bishop,  and  another,  purporting  to  be  an 
inspezimus  of  the  former,  under  his  seal,  were  rejected,  because  they  came 
out  of  the  hands  of  a  private  person,  entirely  unconnected  with  the  matters 
contained  in  them  (Ib. ;  4  Gwill.  1450).  And  a  grant  to  an  abbey,  con- 
tained in  a  manuscript,  entitled  "  Secretum  Abbatis"  in  the  Bodleian  Library 
at  Oxford,  was  rejected,  as  not  coming  from  the  proper  custody  (Michell  v. 
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Rabbits,  3  Taunt.  91 ;  The  Bank  v.  Anderson,  4  Sco.  83) ;  and,  on  the 
same  ground,  an  ancient  grant  to  a  priory,  from  the  Cottonian  MSS.  in  the 
British  Museum,  was  rejected,  as  it  did  not  appear  that  the  possession  of  the 
grant  was  connected  with  any  person  having  an  interest  in  the  estate  (Swin- 
neston  v.  Stafford  (Marquis  of),  3  Taunt.  91).  And  an  ancient  writing 
enumerating  the  possessions  of  a  monastery,  produced  from  the  Herald's 
Office,  is  inadmissible  (Lygon  v.  Strutt,  2  Anst.  601). 

Terriers  are  not  documents  of  such  conclusive  authority  as  to  exclude 
other  evidence,  but  are  to  be  construed  and  explained  by  the  usage  proved 
respecting  the  subject-matter  to  which  they  refer  (Atkins  v.  Drake,  M'Cle. 
&  Yo.  213).  They  are  strong  evidence  against  a  person,  but  are  inadmis- 
sible for  him,  unless  signed  by  a  churchwarden,  or  by  some  of  the  substan- 
tial inhabitants  of  the  parish,  where  the  churchwardens  are  nominated  by 
them  (B.  N.  P.  248 ;  Earl  v.  Lewis,  4  Esp.  3).  A  terrier,  which  is  imper- 
fect, not  being  ignored  by  the  impropriate  rector,  nor  by  any  person  for  him, 
is  evidence  against  him  as  to  his  right  of  tithes  in  the  parish  (Armstrong  v. 
Hewitt,  4  Pri.  216),  though  they  are  generally  signed  by  the  minister.  Old 
terriers,  signed  by  the  rector,  churchwardens,  and  other  inhabitants  of  the 
parish,  are  evidence  for  a  succeeding  rector,  against  the  landowners,  on  a 
question  of  farm  modus,  although  they  are  not  proved  to  have  been  signed 
by  occupiers  of  the  farm,  or  by  any  persons  from  whom  the  landowners 
derive  title  (Mytton  v.  Harris,  3  Pri.  19;  1  Ph.  Ev.  420) ;  see  more  fully, 
j  p.  737. 


TESTAMENT  AND  TESTATOR. 
See  «  WILLS." 

_^_  A 

*THREATS.  [*1057] 

See  "  DURESS." 

TITHES,  ACTION  FOR.(«) 


(<t)  This  title  occupies  in  the  English  edition  p.  1057  to  1081,  and  his  been  omitted  as 
inapplicable  to  this  country.    This  omission  will  account  for  the  leap  in  the  paging. 


*1082  TRESPASS. 

"TRAVERSE.  Sec  ante,  p.  813. 

[  '1083]  *TRESPASS.(a) 

SEE  "ADULTERY,"  "ASSAULT  AND  BATTERY,"  "FALSE  IMPRISONSIENT," 

"  SEDUCTION." 

WHEN  THE  PROPER  FORM  OF  REMEDY,  p.  1083.  —  Injury  immediate  and 
not  consequential,  p.  1083.  —  Where  both,^.  1083.  —  Intent  immaterial, 
p.  1086.  —  Legality  of  Act  immaterial,  p.  1087.  —  Injury  to  something 
tangible,  p.  1091.  —  Injury  must  be  committed  with  Force,  p.  1091.  — 
When  may  site  in  Assumpsit,  p.  1091. 

FORM  OF  PLEADINGS,  p.  1093.  —  Declaration,  p.  1093.  —  Several  Counts,  p. 
1097.  —  Pleas,  p.  1097.  —  General  Issue,  p.  1097.  —  Injuries  to  Personal 
Property,  p.  1100.  —  Possessory  Title,  p.  1101.  —  To  the  Person,  p. 
1101.  —  No  Notice  of  Action,  p.  1101.  —  General  Issue  by  Statute,  p. 
1103.—  Estoppel,  p.  1104.—  Right  of  Way,  p.  1104.—  Rigid  of  Com- 
mon,  p.  1104.  —  Accord  and  Satisfaction,  p.  1105.  —  Limitation  of 
Action,  p.  1105.  —  Tender  of  Amends,  p.  1105.  —  Judgment  recovered, 
p.  1106.  —  Payment  into  Court,  p.  1106.  —  Leave  and  License,  p.  1106. 

—  Denial  of  Plaintiff's  Title,  p.  1107.—  Several  Pleas  to  Real  Pro- 
perty, p.  1108.  —  To  Personal  Property,  p.  1109.  —  Replication,  ij-c.,  p. 
1109.—  Costs,  p.  1109. 

PRECEDENTS,  p.  1111. 

EVIDENCE  FOR  PLAINTIFF  IN  TRESPASS  TO  PERSONAL  PROPERTY,  p.  1112. 

—  Proof  that  Thing  injured  was  the  Subject  of  an  Action  of  Trespass, 
p.  1112.  —  Maintiff"'s  Right  thereto,  p.  1113.  —  The  Injury,  and  that 
Dcfendant*ommitted  it,  p.  1117.  —  The  Damages,  p.  1121.  —  Under 
De  Injurid,  p.  1123. 

EVIDENCE  FOR  DEFENDANT,  p.  1123.  —  Under  General  Issue,  p.  1123.  — 
Under  a  Plea  denying  Plaintiff^  Property,  p.  1125. 

EVIDENCE  FOR  PLAINTIFF  IN  TRESPASS  TO  REAL  PROPERTY,  p.  1126.  — 

Proof  that  Property  injured  ivas  the  Sulject  of  an  Action  of  Trespass, 
p.  1126.  —  Acts  of  Ownership,  p.  1  126.  —  Proof  of  Situation  of  Premises, 
p.  1126.  —  Plaintiffs  Right  thereto,  p.  1  127.  —  Of  Possession  by  Entry, 
p.  1131.  —  The  Injury,  and  that  Defendant  committed  it,  p.  1133.  — 
Trespasses  ab  Imtio,  p.  1  1  34.  —  The  Damages,  p.  1  1  34.  —  Utuler  Special 
.  1134. 


EVIDENCE  FOR  DEFENDANT,  p.  1134.  —  Costs,  p.  1134. 


When  the  proper  Form  of  Remedy. 

TRESPASS  vi  et  armis  lies  to  recover  damages  for  immediate  wrongs,  ac- 
companied with  force;  to  the  person,  by  menace,  assault,  battery,  wounding, 

(a)  3  U.  S.  Dig.  p.  530;  2  Supp.  U.  S.  Dig.  p.  847;  1  Ann.  Dig.  p.  458 ;  2  Id.  p.  347;  3 
Id.  p.  134. 
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mayhem,  or  false  imprisonment;  to  real  property,  as  houses,  lands,  or  water- 
courses ;  and  to  personal  property,  by  destroying,  damaging,  taking  away, 
detaining,  or  converting  cattle  or  goods. 

A  principal  is  not  liable  in  trespass  for  the  wrongful  acts  of  his  agent, 
though  he  receives  benefit  from  them,  unless,  at  the  time  of  the  receipt,  he 
has  notice  of  the  illegality  (Freeman  v.  Kosher,  18  Law  J.  340,  Q.  B.). 

Where  a  broker,  under  a  warrant  from  the  landlord,  authorizing  him  to 
distrain  the  goods  and  chattels  of  the  tenant,  seized  a  fixture,  which  was 
afterwards  sold,  and  the  proceeds  paid  to  the  landlord  :  held,  that  the  receipt 
of  the  proceeds  did  not  make  the  landlord  a  trespasser,  it  not  being  shown 
that  he  was  aware  of  the  illegal  seizure  (Ib.). 

Injury  immediate,  and  not  consequential.]  To  sustain  trespass  the  injury 
must  be  immediate,  and  not  consequential.  An  injury  may  be  considered 
immediate  when  the  act  complained  of  itself,  and  not  a  mere  consequence  of 
that  act,  occasions  the  injury;  as  if  a  party  pour  water  on  another  person, 
or  his  land  (Reynolds  v.  Clerk,  2  Ld.  Raym.  1403);  or  do  any  act  thereon 
(Shapcot  v.  Mugford,  1  Ld.  Raym.  188);  or  throw  a  log  into  a  highway; 
and,  in  the  act  of  throwing,  hit  another  (Reynolds  v.  Clerk,  1  Stra.  633 ; 
and  see  3  Wils.  403  ;  2  Bl.  R.  892  ;  1  Ch.  PI.  141).  Or  if  a  wild  beast,  or 
other  dangerous  thing,  be  turned  out,  or  put  in  motion,  and  *mis- 
chief  immediately  ensue  (Leame  v.  Bray,  3  East,  596);  or  if  a  [  *1084  ] 
party  lay  rubbish  so  near  the  plt.'s  wall,  that  the  necessary  and 
natural  consequence  is  that  some  of  it  will  roll,  and  it  accordingly  comes 
against  the  wall  (Gregory  v.  Piper,  9  B.  &  C.  591)  the  injury  is  immediate, 
and  trespass  lies.  So,  where  a  lighted  squib  was  thrown  into  a  market- 
place, and  afterwards  thrown  about  by  others  in  self-defence,  and  ultimately 
hurt  the  pit.,  the  injury  was  considered  as  the  immediate  act  of  the  first 
thrower,  and  a  trespass,  the  new  force  given  to  it  by  the  other  persons  not 
being  a  new  trespass,  but  merely  a  continuation  of  the  original  force  (Scott 
v.  Sheppard,  3  Wils.  407 ;  Ogle  v.  Barnes,  8  T.  R.  190).  So,  it  is  a  tres- 
pass to  injure  the  person  of  another  by  driving  a  carriage  against  the  car- 
riage wherein  such  person  was  sitting,  although  the  last-mentioned  carriage 
be  not  the  property  of,  nor  in  the  possession  of  the  party  injured;  and  where 
deft,  drove  his  chaise  against  a  vehicle,  whereby  the  plt.'s  wife  was  much 
hurt  and  injured,  it  was  held,  that  the  husband  and  wife  properly  sued  in 
trespass  (Hopper  v.  Reeve,  7  Taunt.  698 ;  1  Ch.  PI.  142).  So,  where  deft., 
when  driving  in  the  dark  on  the  wrong  side  of  the  road,  by  accident  drove 
against  the  plt.'s  curricle:  held,  that  for  the  injury  which  the  pit.  had  sus- 
tained, trespass  lay  (Leame  v.  Bray,  3  East,  593;  see  Covill  v.  Laming,  1 
Camp.  497 ;  Lotan  v.  Cross,  2  Camp.  465  ;  Day  v.  Edwards,  5  T.  R.  648  ; 
see  Rogers  v.  Imbledon,  2  N.  R.  117  ;  Huggett  v.  Montgomery,  2  N.  R.  446; 
Hall  v.  Pickard,  3  Camp.  188  ;  Chandler  v.  Broughton,  1  C.  &  M.  29).  Case 
must  be  adopted  where  deft.'s  servant,  and  not  deft,  personally,  caused  the 
injury  by  his  carelessness  (1  Ch.  PI.  142,  146;  see  "  MASTER  AND  SER- 
VANT"). 

The  mere  detainer  of  plt.'s  goods  by  locking  them  up,  and  refusing  access 
to  them,  is  no  trespass  (West  v.  Nibbs,  4  C.  B.  172).  The  continuance  of 
a  trespass,  though  without  fresh  violence,  is  a  new  trespass,  and  a  recovery 
with  satisfaction  for  the  first  trespass  does  not  operate  as  a  purchase  of  the 
right  to  continue  the  erection  (Holmes  v.  Wilson,  10  Ad.  &  E.  503;  see 
Bowyer  v.  Cook,  4  C.  B.  236).  There  being  a  legal  obligation  upon  a  wrong- 
doer to  discontinue  a  trespass,  or  remove  a  nuisance,  though  there  is  no  such 
obligation  upon  a  trespasser  to  replace  what  he  has  destroyed ;  yet  he  is 
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liable  in  an  action  of  trespass  to  compensate  in  damages  the  loss  which  he 
has  occasioned  (Clegg  v.  Dearden,  17  Law  J.  233,  Q.  B.). 

For  direct  injuries  to,  or  the  tortious  seizure  of  goods,  trespass  is  main- 
tainable, if  the  plt.'s  interest  be  not  merely  in  reversion,  and  he  had  the  pos- 
sessory right,  or  the  actual  possession,  as  against  the  wrongdoer,  at  the  time 
of  the  committing  of  the  injury  (Hartly  v.  Moxham,  3  Q.  B.  701 ;  Young  v. 
Hickens,  6  Q.  B.  606 ;  Pugh  v.  Roberts,  2  M.  &  W.  438).  It  lies  against 
a  corporation  for  seizing  goods,  but  not  for  a  mere  refusal  to  deliver  up 
goods  (Maund  v.  Monmouthshire  Canal  Company,  2  Dowl.  N.  S.  113;  4 
Man.  &  G.  452 ;  Wilson  v.  Tummon,  6  Man.  &  G.  236).  A  mere  ratifi- 
cation of  a  previous  trespass  by  another  will  not  make  the  party  ratifying  a 
trespasser  (Wilson  v.  Tummon,  ib.). 

On  the  other  hand,  where  the  injury  ensues  not  immediately  from  the  act 

complained  of,  it  is  a  consequent  injury,  and  trespass  will  not  lie  for  it  (Leame 

v.  Bray,  supra;  Covill  v.  Laming,  Day  v.  Edwards,  supra);  as,  if  a  person 

place  a  spout  on  his  buildings,  in  consequence  whereof  the  rain  afterwards 

ran  thereout  on  to  plt.'s  property  (Reynolds  v.  Clark,  1  Stra.  634 ;  2  Ld. 

Raym.  1399,-  Howard  v.  Banks,  2  Burr.  1114);  or,  if  a  person  throw  a  log 

into  a  highway,  and  afterwards  an  injury  ensue  from  the  conse- 

[  *1085  ]  quence  of  its  being  in  the  way  (Leame  v.  Bray,  3  East,  603  ; 

*Reynolds  v.  Clark,  Stra.  636),  the  injuries  would  in  such  cases 

be  consequential  and  case  would  be  the  proper  form  of  remedy  for  them. 

Where  both  immediate  and  consequential  Injury.]  Trespass  or  case  may 
sometimes  be  supported  where  there  is  both  an  immediate  and  consequential 
injury,  and  such  injury  frequently  arises  in  running  down  ships,  driving  car- 
riages, &c.,  in  which  cases  pit.  may  sue  in  trespass  for  the  forcible  wrong, 
or  incase  for  the  deft.'s  negligence  (Hall  v.Pickard,  3 Camp.  187),  although 
the  deft,  (the  owner)  himself  were  driving,  and  the  injury  were  forcible  and 
immediate,  the  negligence  or  unskilfulness  being  charged  as  the  gravamen 
(Wells  v.  Ody,  1  M.  &  W.  462 ;  Moreton  v.  Hardern,  4  B.  &  C.  223;  Wil- 
liams v.  Holland,  10  Bing.  112 ;  see  Leame  v.  Bray,  3  East,  593  ;  Ogle  v. 
Barnes,  8  T.  R.  188 ;  Rogers  v.  Imbledon,  2  N.  R.  117  ;  Huggett  v.  Mont- 
gomery, 2  T.  R.  446).  The  rule  laid  down  in  Moreton  v.  Hardern,  supra, 
is,  that  where  the  injury  is  occasioned  by  the  carelessness  and  negligence 
of  the  deft.,  the  pit.  is  at  liberty  to  bring  an  action  on  the  case,  notwithstand- 
ing the  act  is  immediate,  so  long  as  it  is  not  a  wilful  act  (see  also  Wheatley 
v.  Patrick,  2  M.  &  W.  651).  Where  one  man  builds  his  house  overhang- 
ing that  of  another,  so  that  the  rain  falls  on  it,  he  may  sue  in  trespass  or  case 
(Wells  v.  Ody,  1  M.  &  W.  462 ;  and  see  Raine  v.  Alderson.  4  Bing.  N.  C. 
702 ;  Fay  v.  Prentice,  1  C.  B.  828). 

Where  the  act  arises  by  the  negligence  of  the  deft.'s  servant,  trespass 
cannot  be  maintained,  and  case  is  the  only  remedy  (Morley  v.  Gaisford,  2 
H.  Bl.  442  ;  Huggett  v.  Montgomery,  supra}.  But  if  the  master  and  servant 
are  sitting  together,  and  the  servant  is  driving  the  master,  the  act  of  the 
servant  is  the  act  of  the  master,  and  the  trespass  of  the  servant  is  the  tres- 
pass of  the  master  (Chandler  v.  Broughton,  1  C.  &  M.  29);  for  the  master 
can  control  the  servant,  and  the  case  differs  from  that  of  a  pilot  and  ship- 
master, the  pilot  being  independent  (Chandler  v.  Broughton,  supra,  per 
cur.;  Wheatly  v.  Patrick,  2  M.  &  W.  652).  Where  the  injury  is  occa- 
sioned by  an  immediate  act  done  to  the  servant,  but  the  act  is  of  such  a 
character  as  that  the  remedy  of  the  servant  is  in  case,  so  also  is  that  of  the 
master  (Martinez  v.  Gerber,  3  Man.  &  G.  88).  So,  trespass  and  case  lie 
concurrently  for  criminal  conversation  and  seduction  (see  these  titles  respec- 
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tively;  2  T.  R.  167;  6  East,  388;  Woodward  v.  Walton,  2  N.  R.  476; 
Ditcham  v.  Ward, 2  M.  &S.  436;  Chamberlain  v.  Hazlewood,  5  M.  &  W.515). 
Where  the  act  arises  not  from  the  negligence  of  the  deft.,  and  is  botli 
wilful  and  immediate,  the  action  must  be  in  trespass  (Rogers  v.  Imbleton,  2 
N.  R.  117;  Ogle  v.  Barnes,  8  T.  R.  188 ;  Leame  v.  Bray,  3  East,  601  ; 
Hall  v.  Pickard,  3  Camp.  188;  1  B.  &  C.  145;  2  D.  &  R.  256;  Moreton 
v.  Hardern,  4  B.  &  C.  226;  post,  p.  1087;  see  "MASTER  AND  SERVANT;" 
Williams  v.  Holland,  10  Bing.  112);  and  if  both  parties  were  to  blame,  and 
guilty  of  negligence,  yet,  unless  the  pit.  might,  by  the  exercise  of  extraordi- 
nary  care,  have  avoided  the  consequence  of  the  deft.'s  negligence,  he  is  enti- 
tled to  recover  (Davies  v.  Mann,  10  M.  &  W.  546).  So,  where  there  has 
been  an  illegal  distress,  the  pit.  has  frequently  the  option  of  declaring  in 
case  or  in  trespass  (Branscombe  v.  Bridges,  1  B.  &  C.  145;  2  D.  &  R. 
256;  3  Stark.  171,  per  Lord  Denman,  C.  J. ;  Smith  v.  Goodwin,  4  B.  & 
Ad.  419).  Mr.  Justice  Blackstone  said  that  a  person  may  bring  trespass 
for  the  immediate  injury,  and  subjoin  a  per  quod  for  the  consequential  dam- 
age, or  case  for  the  consequential  damage,  passing  over  the  immediate 
injury  (Scott  v.  Shepherd,  2  Bl.  R.  897;  Bourden  v.  Alloway,  11  Mod. 
180;  4  Rep.  94,  95;  Wheatley  v.  Stone,  Hob.  180;  Sty.  99;  Turner  v. 
Hawkins,  1  B.  &  P.  475 ;  Haward  v.  Bankes,  2  Burr.  113;  *Pitts 
v.  Gaince,  1  Salk.  10).  And  where  the  declaration  was  in  case,  [*1086] 
and  stated  that  the  pit.  was  master  of  a  ship  laden  with  corn, 
ready  to  sail,  and  that  the  deft,  seized  the  ship  and  detained  her,  whereby 
the  pit.  was  prevented  from  proceeding  in  his  voyage,  an  exception  was 
taken  that  the  declaration  should  have  been  trespass,  and  several  cases 
were  cited ;  but  Lord  Holt  observed  that  in  those  cases  the  pit.  had  a  pro- 
perty in  the  thing  taken  ;  but  here  the  ship  was  not  the  master's,  but  the 
owners ;  the  master  only  declared  as  officer,  and  could  only  recover  for  his 
particular  loss,  yet  he  might  have  brought  trespass,  as  a  bailee  of  goods 
may,  and  declared  upon  his  possession,  which  is  sufficient  to  maintain  tres- 
pass (Pitts  v.  Gaince,  1  Salk.  10;  1  B.  &  C.  146 ;  Branscombe  v.  Bridges, 

2  D.  &  R.  256). 

In  some  cases,  by  particular  acts  of  parliament,  trespass  cannot  be  sup- 
ported, though  the  injury  be  immediate  and  committed  with  force,  as  in  the 
case  of  distresses  for  rent,  &c.  (see  ante,  Vol.  I.  p.  963).  As  to  when  a 
party  may  become  a  trespasser  ab  initio,  see  post,  p.  1134. 

Intent  of  Wrongdoer  immaterial.}  The  intent,  motive,  or  design  of  the 
wrongdoer  is  immaterial  as  to  the  question  whether  the  action  should  be 
trespass  (Sanderson  v.  Baker,  3  Wils.  309;  2  B!.  R.  832;  Leame  v.  Bray, 

3  East,  599 ;  Chandler  v.  Broughton,  1  C.  &  M.  29 ;  the  King  v.  Phillips, 
6  East,  644;  Haycroft  v.  Creasy,  2  East,  107;  Wright  v.  Smith,  5  Esp. 
214).     Although  it  may  be  considered  by  the  jury,  in  estimating  damages, 
(Hartley  v.  Halliwell,  2  Stark.  213).     It  is  clear  that  the  mind  need  not,  in 
general,  concur  in  the  act  that  occasions  an  injury  to  another,  and  if  the  act 
occasion  an  immediate  injury,  trespass  is  the  proper  remedy,  without  refer- 
ence to  the  intent  (Ogle  v.  Barnes,  8  T»  R.  190,  per  Ld.  Kenyon ;  Leame 
v.  Bray,  supra  ;  Covell  v.  Laming,  1  Camp.  497  ;  Lotan  v.  Cross,  2  Camp. 
465) ;  although  where  the  injury  which  forms  the  gist  of  the  action  is  both 
wilful  and  immediate,  trespass  is  the  only  remedy  (Savignac  v.  Roome,  6 
T.  R.  125  :  Day  v.  Edwards,  5  T.  R.  648  ;  Weeton  v.  Woodcock,  7  Dowi. 
P.  C.  853;  5  M.  &  W.  587  ;  see  Wells  v.  Ody,  5  Dowl.  P.  C.  95  ;  Rains  v. 
Alderson,  4  Bing.  N.  C.  702 ;  Chamberlain  v.  Hazlewood,  5  M.  &  W.  515). 

If,  in  pleading,  the  injury  be  stated  to  have  been  committed  wilfully,  and 
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in  other  respects  it  be  uncertain  whether  it  be  immediate  or  consequential, 
the  court  will  consider  it  as  an  immediate  injury  (Leame  v.  Bray,  supra; 
Ogle  v.  Barnes,  supra;  M'Manus  v.  Crickett,  1  East,  109;  Haward  v. 
Bankcs,  2  Burr.  1114). 

Though  the  injury  arise  from  accident,  trespass  still  lies  (see  Wakeman 
v.  Robinson,  1  Bing.  213;  Underwood  v.  Hewson,  1  Stra.  596;  Weaver 
v.  Ward,  Hob.  134;  Leame  v.  Bray,  3  East,  593).  As  where  the  deft., 
exercising  in  the  trained  band,  and  firing  his  musket,  by  accident  hurt  tho 
pit.  (Weaver  v.  Ward,  supra).  So,  where  one  uncocked  a  gun,  and  in  doing 
so  it  went  off  and  hurt  the  pit.  (Underwood  v.  Hewson,  supra).  So,  as  put 
by  Lord  Ellenborough,  C.  J.,  in  Leame  v.  Bray,  supra,  if  one  turning  round 
suddenly,  were  to  knock  down  another,  whom  he  did  not  see,  without 
intending  it,  no  doubt  the  action  should  be  trespass;  and  if  a  person  drive  a 
carriage  accidentally  against  that  of  another,  trespass  or  case  is  sustainable, 
though  the  deft,  was  in  no  otherwise  blameable  than  in  driving  on  the 
wrong  side  of  the  road  of  a  dark  night  (Leame  v.  Bray,  svpra;  Williams  v. 
Holland,  10  Bing.  112 ;  Lotan  v.  Cross,  2  Camp.  465;  Hopper  v.  Reeve,  1 
Moo.  407). 

We  have  just  seen,  however,  that  in  some  cases  trespass  is  the  only 
remedy  where  the  act  was  wilful  (supra).  As  to  suing  sheriff,  &c.,  in  tres- 
pass or  case,  see  ante,  p.  477,  878 ;  1  Ch.  PI.  691,  791. 

If  a  sheriff  after  a  secret  act  of  bankruptcy  committed  by  A.,  levy  his 
*goods  under  an  execution  against  him,  he  cannot  be  sued  by 
[*1037]    the  assignees,  in  trespass,  but  only  in  trover,  because  such  public 
officers  ought  not  to  be  made  trespassers  by  relation  (Smith  v. 
Mills,  1  T.  R.  480;  Bayley  v.  Bunning,  1  Sco.  173;  see  Cooper  v.  Chitty, 
1  Burr.  20).     But  the  law  in  this  respect  has  undergone  a  material  altera- 
tion by  2  &  3  Viet.  c.  29  (see  "  BANKRUPTCY,"  "  TROVER").     If  a  sheriff 
illegally  take  the  goods  of  B.,  under  an  execution  against  the  goods  of  A.,  it 
seems  that  even  the  sheriff's  vendee  is  liable,  but  it  seems  the  latter  is  not 
liable  if  the  process  were  only  irregular,  and  the  real  deft.'s  goods  wero 

taken  (1  Ch.  PI.  90,  192;  Farrant  v. ,  3  Stark.  130;  Farrant  v. 

Thompson,  2  D.  &  R.  1);  but  if  a  second  trespasser  take  goods  out  of  the 
custody  of  the  first  trespasser,  the  owner  may  sue  in  trespass  such  second 
taker,  his  act  not  being  excusable  (Wilbraham  v.  Snow,  Sid.  438). 

If  a  person  bona  fide,  intending  to  pursue  the  authority  given  by  the 
Building  Act,  14  Geo.  III.  c.  78,  erects  a  party  wall,  without,  in  fact,  pursu- 
ing the  directions  of  the  statute,  and  thereby  injures  his  neighbour,  he  is  liable 
to  an  action;  but  the  action  must  be  brought  after  twenty-one  days'  notice, 
and  within  three  months  after  the  injury  done  (Pratt  v.  Hillman,  6  D.  &  R. 
360).  It  seems  to  be  a  general  rule  that  if  a  party  be  in  the  prosecution  of 
a  legal,  act,  an  action  does  not  lie  for  an  injury  from  inevitable  and  unavoid- 
able accident,  which  occurs  without  any  blame  or  default  on  his  part  (Davis 
v.  Saunders,  2  Chit.  Rep.  639;  Wakeman  v.  Robinson,  1  Bing.  213).  If 
the  injury  arise  from  the  want  of  care  or  negligence  of  the  servant,  case  is 
the  remedy  ;  but  if  it  occurred  as  the  necessary,  probable,  or  natural  con- 
sequence of  the  act  ordered  by  the  master,  than  the  act  is  the  master's,  and 
he  should  be  sued  in  trespass,  if  the  act  were  forcible  and  immediate  (Gregory 
v.  Piper,  9  B.  &  C.  951  ;  ante,  p.  1085;  see,  also,  Chandler  v.  Broughton, 
1  Cr.  &  M.  29).  Where  a  person  steering  a  ship,  through  ignorance  or 
unskilfulness  runs  it  against  another,  trespass  lies  (Covell  v.  Laming,  1 
Camp.  497). 

Legality  of  tie  original  Act  immaterial.']    The  legality  or  illegality  of 
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the  original  act  is  immaterial  as  to  the  question  whether  the  action  should  be 
in  trespass,  for  a  party  may  become  a  trespasser  even  in  the  performance  of 
a  lawful  act  (Reynolds  v.  Clark,  1  Stra.  635 ;  Leame  v.  Bray,  3  East,  601  ; 
Scott  v.  Sheppard,  3  Wils.  409),  if  in  the  course  of  such  performance  he  be 
guilty  of  neglect,  as  if  he  hurt  another  by  accident  (Scott  v.  Sheppard,  ib. ; 
Underwood  v.  Hewson,  1  Stra.  596;  Wakeman  v.  Robinson,  1  Bing.  213). 

As  to  suing  in  trespass  for  an  act  done  under  process,  see"  FALSE  IMPRI- 
SONMENT," pp.  515,  561).  In  general  no  action  can  be  supported  for  an  act 
however  erroneous,  if  expressly  sanctioned  by  the  judgment  or  direction  of 
one  of  the  superior  courts  at  Westminster,  or  even  of  an  inferior  court  acting 
within  the  scope  of  its  jurisdiction  (10  Rep.  76  a\  Perkin  v.  Proctor,  3  Wils. 
384 ;  Ackerly  v.  Parkinson,  3  M.  &  S.  411  ;  Doswell  v.  Impey,  1  B.  &  C. 
169;  Cave  v.  Mountain,  1  Man.  &  G.  259).  Trespass  will  not  lie  if  the 
court  or  inferior  judge  have  jurisdiction  over  the  subject-matter,  however 
erroneous  the  conclusion  at  which  he  arrives  may  be  (Mills  v.  Collett,  6 
Bing.  85);  but,  where  the  magistrate  has  no  jurisdiction  he  is  liable  in  tres- 
press  (Cave  v.  Mountain,  supra] ;  but  where,  supposing  the  facts  alleged  to 
be  true,  the  magistrate  has  jurisdiction,  his  liability  to  be  sued,  or  his  exemp- 
tion from  such  liability  on  the  ground  of  jurisdiction,  cannot  be  affected  by 
the  truth  or  falsehood  of  these  facts,  or  by  the  sufficiency  or  insufficiency  of 
the  evidence  adduced  for  the  purpose  of  establishing  them  (Ib.).  And  an 
information  brought  before  a  magistrate,  which  charges  an  offence 
within  *his  cognizance,  will  give  jurisdiction,  although  it  disclose  [*1088] 
no  legal  evidence,  and  be  founded  upon  inadmissible  hearsay  evi- 
dence (Ib.).  And  knowledge  on  behalf  of  the  committing  magistrate  that 
a  prisoner  will  be  subjected  to  restrictions  unnecessarily  severe  in  the  gaol 
to  which  the  commitment  is  made,  will  not  make  the  magistrate  a  trespasser 
unless  he  expressly  direct  such  treatment  to  be  adopted  in  the  particular  case 
(Ib.).  Where  justices  have  jurisdiction,  and  the  conviction  is  still  subsisting, 
and  is  not  void  exfacie,  trespass  does  not  lie  against  either  the  justice  or  the 
officer  who  executes  the  warrant  (Baylis  v.  Strickland,  1  Man.  &  G.  591). 
But  if  the  conviction  be  bad  on  the  face  of  it,  as  including  more  than  one 
distinct  offence,  or  omitting  an  important  substantial  averment,  trespass  may 
be  supported  for  levying  a  penalty  by  distress  (Newman  v.  Bendyshe,  10 
Ad.  &  E.  11;  Newman  v.  Hardwicke  (Earl),  8  Ad.  &  E.  124;  see  Ashby 
v.  Harris,  2  M.  &  W.  673). 

Trespass  lies  where  the  inferior  court  has  jurisdiction  over  the  subject- 
matter,  but  is  bound  to  adopt  certain  forms  in  its  proceedings  from  which  it 
deviates,  and  whereby  the  proceedings  are  rendered  cor  am  won  judice  (Cole's 
case,  Jon.  171;  Davison  v.  Gill,  1  East,  64;  Smith  v.  Boucher,  Hardw. 
71;  Martin  v.  Marshall,  Hob.  63  ;  Weaver  v.  Clifford,  2  Bulst.  64).  As  to 
the  liability  of  a  convicting  magistrate  in  trespass  where  the  conviction  is 
quashed  on  appeal,  see  Jones  v.  Gurdon,  2  Gal.  &  Dav.  123;  or  where  he 
commits  for  disobedience  to  an  order  which  turns  out  to  be  invalid  (Wilkins 
v.  Hamsworth,  2  Nev.  &  P.  55;  see  "FALSE  IMPRISONMENT").  Where  an 
inferior  court  is  guilty  of  excess  of  jurisdiction,  trespass  lies  for  anything 
done  under  such  proceeding  (1  Ch.  PI.  88,  203 ;  Doswell  v.  Impey,  1  B.  & 
C.  169 ;  see  the  distinction  between  error  in  the  process  and  other  proceed- 
ings where  there  is  jurisdiction  over  the  subject-matter,  and  an  irregular 
proceeding  where  there  is  a  total  want  of  jurisdiction  (Ackerley  v.  Parkinson, 
3  M.  &  S.  425, 427, 428).  Trespass  is  the  proper  remedy  against  a  mayor 
of  a  corporation  for  issuing  a  warrant  of  distress  for  a  borough  rate  where 
he  has  no  jurisdiction  (Ferniey  v.  Worthington,  1  Man.  &  G.  491) ;  and  in 
case  of  an  error  by  a  ministerial  officer,  trespass  lies  if  the  injury  have 
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been  immediate  and  committed  with  force  (Grocnvelt  v.  Burwell,  1  Ld.  Rayrr. 
471  ;  Britton  v.  Cole,  1  Salk.  3<Jf>;  Morgan  v.  Hughes,  2  T.  R.  225;  see 
Holroyd  v.  Brcare,  2  B.  &  A.  473).  As  to  the  liability  of  a  judicial  officer, 
or  othl-r  public  agent,  for  having  exceeded  his  jurisdiction  or  authority,  or 
having  acted  with  negligence  in  the  exercise  of  his  duty,  see  1  Ch.  PI.  88, 
95,  203. 

Justices  arc  liable  in  trespass  in  the  following  cases :  viz.,  where  a  con- 
viction or  order  under  a  statute  does  not  on  the  face  of  it  show  that  any 
offence  has  been  committed,  and  in  fact  discloses  that  they  acted  without  any 
jurisdiction  (Crepps  v.  Deardcn,  Cowp.  640;  Bramwell  v.  Pinneck,  7  B.  & 
C.  536  ;  Elsee  v.  Smith,  supra  /  Gimbert  v.  Coyney,  1  M.  &  Y.  469).  So, 
where  the  conviction  or  order  shows  an  excess  of  jurisdiction  (Groome  v. 
Forrester,  5  M.  &  S.  314),  although  the  conviction  or  order  has  not  been 
quashed,  and  although  there  has  been  no  imputation  of  malice.  So,  where 
the  warrant  of  commitment  docs  not  show  an  offence  over  which  the  justice 
has  jurisdiction,  although  there  may  have  been  a  previous  regular  conviction, 
which  is  still  in  force  (Weeks  v.  Clutterbuck,  2  Bing.  483;  see  7  &  8  Geo. 
IV.  c.  29,  s.  30,  and  9  Geo.  IV.  c.  31).  So,  where  the  warrant  of  commit- 
ment  substantially  varies  from  the  conviction,  so  that  the  offence  stated  in 
each  is  in  law  wholly  different  in  its  nature  (Rogers  v.  Jones,  3  B.  &  C. 
409);  but  a  slight  discrepancy  is  immaterial  (Massey  v.  Johnson,  12  East, 
67).  So,  where  a  justice  maliciously  grants  a  warrant  against  another,  and 
causes  him  to  be  arrested  thereunder,  without  any  information 
[*1089]  upon  a  *supposed  charge  of  felony  (Morgan  v.  Hughes,  2  T.  R. 
225) ;  or  where  he  commits  a  party  charged  with  felony  for  re- 
examination  for  an  unreasonable  time,  but  without  any  improper  motive,  and 
it  seems  that  a  warrant  of  commitment  for  an  unreasonable  time  is  wholly 
void  (Davis  v.  Capper,  10  B.  &  C.  28 ;  see  Cave  v.  Mountain,  ante>  p.  1088). 
The  acts  of  a  justice  who  has  not  duly  qualified  are  not  absolutely  void,  so 
that  persons  seizing  goods  under  a  warrant  of  distress  signed  by  a  justice 
who  had  not  taken  the  oaths  at  the  Quarter  Sessions,  nor  delivered  in  the 
certificate  required,  are  not  trespassers  (Margate  Pier  Company  v.  Hannam, 
3  B.  &  A.  266). 

Where  the  court  has  no  jurisdiction  over  the  subject-matter,  trespass  is 
the  proper  form  of  action  against  all  the  parties  for  any  act  which,  inde- 
pendently of  the  process,  would  be  remediable  by  this  action  or  by  trover  if 
the  goods  had  been  taken  (10  Rep.  76  a;  Perkin  v.  Proctor,  2  Wils.  385; 
Bramwell  v.  Pennick,  7  B.&  C.  536;  see  Carratt  v.  Morley,  1  Q.  B.  18). 

The  judge  of  a  county  court  is  not  answerable  at  common  law  in  trespass 
for  an  erroneous  judgment,  or  for  the  wrongful  act  of  his  officer,  done  not 
in  pursuance,  though  under  colour  of,  a  judgment ;  but  he  is  responsible  for 
an  act  done  by  his  command  and  authority  when  he  has  no  jurisdiction 
(Houlden  v.  Smith,  19  Law  J.,  Q.  B.  170). 

Trespass  lies  if  commissioners  of  excise  adjudge  low  wines  to  be  strong 
waters  (Terry  v.  Huntington,  Hardr.  483 ;  Perkin  v.  Proctor,  supra) ;  or 
leather  searchers  improperly  seize  leather  (Warne  v.  Varley.  6  T.  R.  443). 
Where  no  fraud  is  attempted  in  concealing  articles  from  the  officers  of  the 
customs,  unless  a  previous  demand  is  made  by  them,  they  are  liable  in 
trespass  for  taking  goods  by  force,  but  not  in  an  action  of  trespass  de  bonis, 
&c.  (De  Gondouin  v.  Lewis,  2  P.  &  D.  283).  If  one  man  maliciously,  and 
without  probable  cause,  procure  another  to  be  arrested  either  by  civil  or 
criminal  process,  that  is  the  subject-matter  of  an  action  on  the  case,  for  the 
tort  consists  not  in  any  immediate  violence  to  the  plt.'s  person,  but  in  com- 
municating an  improper  direction  to  the  process  of  the  law  (Gosling  v.  Wil  - 
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cock,  2  Wils.  302 ;  Elsee  v.  Smith,  1  D.  &  R.  97 ;  Brown  v.  Chapman,  6 
C.  B.  365  ;  but  see  Morgan  v.  Hughes,  2  T.  R.  225) ;  and  trespass  will  not 
lie  against  a  man  who  merely  states  his  case  to  a  court  of  justice,  in  conse- 
quence of  which  it  issues  void  process  (Carratt  v.  Morley,  1  Q.  B.  19); 
though  he  say  he  will  take  the  process  at  his  peril,  or  the  like,  and  even  pre- 
pare it,  provided  he  take  no  part  in  executing  it  (Cooper  v.  Harding,  7  Q.  B. 
99) ;  but  if  the  deft,  without  having  recourse  to  legal  process  make  the 
arrest,  or  assist  in  making  it  of  his  own  authority,  or  direct  a  constable  to 
make  it,  the  remedy  is  trespass,  for  in  that  case  he  commits  an  unwarranted 
act  of  violence  (Stonehouse  v.  Elliott,  6  T.  R.  315;  West  v.  Smallwood,  3 
M.  &  W.  418 ;  Green  v.  Elgie,  5  Q.  B.  99).  So,  if  the  process  be  void 
(Parsons  v.  Lloyd,  3  Wils.  341 ;  Carratt  v.  Morley,  1  Q.  B.  19 ;  see  Bates 
v.  Pilling,  6  B.  &  C.  38).  Thus,  if  it  describe  the  deft,  by  a  wrong  Christian 
name  (Floye  v.  Bush,  2  Sco.  N.  R.  86 ;  Cole  v.  Hindson,  6  T.  R.  234 ;  see 
Finch  v.  Cocken,  2  C.  M.  &  R.  196) ;  but  not  so  if  it  be  merely  irregular, 
for  it  is  good  until  set  aside  (Riddell  v.  Pakeman,  5  Tyrw.  721).  But,  after 
it  is  set  aside,  trespass  lies  (Codrington  v.  Lloyd,  3  Ad.  &  E.  449 ;  Phillips 
v.  Biron,  1  Stra.  509 ;  Morgan  v.  Hughes,  2  T.  R.  225 ;  Hill  v.  Bateman,  1 
Stra.  710;  Ackerley  v.  Parkinson,  3  Moo.  &  S.  425;  Barnardiston's  case, 
7  St.  Tr.  442 ;  Johnson  v.  Sutton,  in  error,  1  T.  R.  545 ;  Reynolds  v.  Ken- 
nedy, 1  Wils.  232 ;  see  Sowell  v.  Champion,  6  Ad.  &  E.  407) ;  and  that  it 
was  set  aside  may  be  replied  (see  Collins  v.  Beaumont,  10  Ad. 
&  E.  225;  Codrington  v.  Lloyd,  8  *Ad.  &  E.  449);  and  both  [  *1090  ] 
attorney  and  pit.  are  liable  (Codrington  v.  Lloyd,  supra;  Par- 
sons v.  Lloyd,  3  Wils.  341 ;  Barker  v.  Braham,  ib.  361).  But  process  set 
aside  for  irregularity,  or  where  it  is  founded  on  a  judgment  which  is  void  for 
want  of  jurisdiction,  of  which  he  has  no  notice,  will  protect  the  officer 
(Andrews  v.  Morris,  1  Q.  B.  1);  but  not  if  he  has  notice  of  the  defect  of 
jurisdiction  (Watson  v.  Bodell,  14  M.  &  W.  57)  j  and  trespass  is  the  remedy 
where  the  process  has  been  misapplied,  as  where  A.  or  his  property  has 
been  taken  upon  process  against  B.  (Sanderson  v.  Baker,  2  Bl.  R.  833 ; 
Wall  v.  Hill,  1  Bulst.  149 ;  Coote  v.  Lighworth,  Moo.  457 ;  see  Reeve  v. 
Slater,  7  B.  &  C.  486). 

Trespass  will  notjie  for  suing  out  execution  and  arresting  thereon  a  man 
discharged  under  an  insolvent  debtors  act  (Ewart  v.  Jones,  14  M.  &  W. 
774;  Yearsley  v.  Heane,  14  M.  &  W.  322);  and  it  seems  there  is  no 
remedy  unless  the  arrest  be  made  maliciously,  and  without  reasonable  and 
probable  cause ;  and  no  action  lies  against  a  sheriff  or  his  officer  for  arresting 
a  party  having  some  personal  privilege  (Magnay  v.  Burt,  5  Q.  B.  381) ;  but 
for  a  continuance  of  his  imprisonment  after  his  discharge,  the  remedy  (if  any) 
is  trespass,  not  case,  though  malice  be  alleged  (Magnay  v.  Burt,  5  Q.  B.  381). 

Trespass  does  not  lie  for  arresting  a  person  having  personal  or  local  pri- 
vilege (10  Rep.  76  b;  6  Rep.  52  a;  Cameron  v.  Lightfoot,  2  Bl.  R.  1190; 
Tarlton  v.  Fisher,  Doug.  671  ;  Barker  v.  Braham,  3  Wils.  378;  Whalley 
v.  Pepper,  7  C.  &  P.  506).  Qucere,  whether  trespass  cannot  be  supported 
if  any  action  at  all  will  lie,  which  seems  doubtful,  except  there  be  malice 
(see  Stokes  v.  White,  1  C.  M.  &  R.  223;  Newton  v.  Constable,  1  Gal.  & 
Dav.  408 ;  Lloyd  v.  Jones,  5  Ad.  &  E.  228). 

When  a  ministerial  officer  proceeds  without  warrant  on  the  information  of 
another,  trespass  is  the  remedy  against  the  informer,  if  it  turn  out  that  no 
offence,  for  which  an  arrest  without  warrant  is  justifiable,  had  been  com- 
mitted by  any  person  (Stonehouse  v.  Elliott,  6  T.  R.  316 ;  Hedges  v.  Chap- 
man, 2  Bing.  523;  Flewster  v.  Royle,  1  Camp.  187).  And  if  there  had 
not  been  reasonable  or  probable  cause  for.  charging  the  pit.  with  having 
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committed  the  offence.  The  officer  is  not  liable  if  he  act  on  information  of 
a  felony,  although  no  offence  had  been  committed  (Lawrence  v.  Hedger,  3 
Taunt.  14;  Hedges  v.  Chapman,  2  Bing.  526).  In  trespass  by  A.  against 
B.  for  false  imprisonment,  the  latter  cannot  defend  himself  under  a  magis- 
trate's warrant  against  C.,  although  A.,  the  pit.,  was  the  party  charged  with 
felony,  and  was  the  person  against  whom  the  warrant  was  intended  to  issue 
(Hoye  v.  Bush,  1  Man.  &  G.  775). 

The  informer  is  liable  in  trespass  if  there  had  been  no  warrant,  although 
some  one  had  committed  the  offence,  and  it  be  one  for  which  an  arrest  might 
legally  be  made  without  a  warrant  (1  Ch.  PI.  208).  When  an  officer  pro- 
ceeds without  warrant,  and  without  foundation  upon  his  own  apprehension, 
trespass  is  the  proper  form  of  remedy  against  him  (Groenvelt  v.  Burwell,  1 
Salk.  396,  Lawrence,  J.). 

Trespass  does  not  lie  where  the  writ  or  warrant  is  regular,  but  case  lies 
for  the  malicious  motive  or  want  of  probable  cause  (1  Ch.  PI.  208,  and  cases 
cited). 

If  an  execution  creditor,  who  has  abandoned  his  writ,  afterwards  seizes 
goods  under  it,  he  is  liable  in  trespass  to  the  debtor,  or  any  purchaser  from 
him  (Samuel  v.  Duke,  3  M.  &  W.  201). 

In  some  cases,  though  the  act  were  in  the  first  instance  authorized  by 
law,  yet  a  party  may,  by  an  unnecessary  degree  of  violence,  become  a  tres- 
passer ab  initio  (Com.  Dig.  Trespass,  C.  2 ;  Bac.  Abr.  Trespass,  B ;  Six 
Carpenters'  case,  PI.  Com.  146).  As  in  the  cases  *of  distresses 
[*1091]  except  for  rent  or  poor's  rate  (1  H.  Bl.  13 ;  ante,  Vol.  I.  p.  964)  ; 
or  under  the  Turnpike  Act,  3  Geo.  IV.  c.  136,  s.  144;  or  where 
an  officer  neglects  to  remove  goods  attached  within  a  reasonable  time,  and 
continues  in  possession,  his  entry  becomes  a  trespass  ab  initio  (Reed  v. 
Harrison,  2  Bl.  R.  1218;  Taylor  v.  Cole,  3  T.  R.  292;  Shorland  v.  Go- 
vett,  5  B.  &  C.  488 ;  and  see  ante,  p.  811,  as  to  when  a  party  becomes  a 
trespasser  under  a  distress  for  rent).  But  in  the  case  of  an  authority  in 
fact  to  enter,  an  abuse  of  such  authority  will  not,  in  general,  subject  the 
party  to  this  action  (Lane,  90  ;  Bac.  Abr.  Trespass,  B).  And  case  will  lie 
for  doing  an  unlawful  act,  if  the  damage  sustained  thereby  be  not  immediate, 
but  consequential,  although  the  deft,  has  no  malicious  iritention  (Bourden  v. 
Alloway,  11  Mod.  180;  Scott  v.  Shepherd,  3  Wils.  410,  411 ;  2  Bl.  R.  895). 
However,  if  the  injury  were  committed  through  the  medium  of  and  under 
regular  process,  as  in  the  case  of  a  malicious  arrest  or  prosecution,  although 
such  injury  were  forcible  and  immediate,  yet  the  remedy  must  be  case  (Belk 
v.  Broadbent,  3  T.  R.  185;  Elsee  v.  Smith,  2  Chit.  Rep.  304;  1  D.  &  R. 
97  ;  see  "  MALICIOUS  PROSECUTION").  If,  however,  the  act  complained  of. 
amount  to  a  felony,  as,  if  the  house  were  entered,  or  the  goods  were  taken 
burglariously  or  feloniously,  the  civil  remedy  is  merged  in  the  criminal 
offence,  and  no  action  can  be  maintained  until  the  offender  has  been  duly 
prosecuted,  &c.,  (see  Dawkes  v.  Coveneigh,  Sty.  341 ;  Higgins  v.  Butcher, 
Yelv.  90 ;  Cooper  v.  Witham,  1  Sid.  375 ;  Parker  v.  Patrick,  5  T.  R.  175  ; 
Gimson  v.  Woodfall,  2  C.  &  P.  41). 

The  Injury  must  be  to  something  tangible.]  To  sustain  trespass,  the 
thing  injured  must  be  of  substance  and  tangible,  as  the  body,  personal  chat- 
tels, and  real  property  corporeal ;  if  it  be  not  tangible,  such  as  health,  repu- 
tation, and  real  property  incorporeal,  case  is,  in  general,  the  only  form  of 
remedy.  Trespass  is  the  only  remedy  for  trespasses  to  the  person,  by  me- 
naces, assaults,  imprisonments,  &c.  (ante,  Vol.  I.  p.  140;  Vol.  II.  p.  1).  It 
lies  for  injuries  to  the  relative  rights  of  persons  occasioned  by  force ;  as  for 
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criminal  conversation,  seduction,  &c.  (ante,  Vol.  I.  p.  875;  Vol.  II.  p.  853). 
Trespass  lies  for  taking  or  injuring  all  animals  usually  marketable,  as  mon- 
keys, parrots,  &c.  (Cro.  Jac.  262).  In  some  cases,  trespass  lies  for  taking 
animals  ferce  naturae,  and  not  reclaimed  (see  1  Ch.  PI.  152;  post,  p.  1112). 
Trespass  lies  for  an  injury  to  real  property,  where  it  is  tangible  and  fixed, 
as  a  house,  land,  or  land  covered  with  water,  in  which  the  pit.  has  an  exclu- 
sive interest  (1  Ch.  PI.  194;  see  post,  p.  1226) ;  but  if  the  injury  be  merely 
in  the  water,  case  is  the  only  remedy  (Challoner  v.  Thomas,  Yelv.  143).  It 
lies  at  the  suit  of  the  lord  of  a  manor  for  trespass  to  the  sea-shore  (Blun- 
dell  v.  Catterall,  5  B.  &  Ad.  268).  Trespass  lies  for  dredging  in  a  common 
navigable  river  contrary  to  13  Rich.  II.  st.  1,  c.  19  (Maldon  (Mayor  of)  v, 
Woolvet,  4  P.  &  D.  26). 

Must  be  committed  with  Force.]  To  sustain  trespass,  the  act  must  be 
committed  with  force  ;  force  is  either  implied  by  law,  or  actual ;  it  is  implied 
in  every  trespass  q.  c.  f.  (Green  v.  Goddard,  3  Salk.  641 ;  Co.  Lit.  257  b; 
1  Saund.  81,  140,  n.  4 ;  Weaver  v.  Bush,  8  T.  R.  78).  The  distinction  is 
this :  "  If  one  enter  into  my  ground,  I  must  request  him  to  depart,  before  I 
can  lay  hands  on  him  to  turn  him  out ;  for  every  impositio  manuum  is  an 
assault  and  battery,  which  cannot  be  justified  upon  the  account  of  breaking 
the  close,  in  law,  without  a  previous  request  to  depart;  the  other  is  an  actual 
force,  as  in  burglary  or  breaking  open  a  door  or  gate,  and  in  that  case  it  is 
lawful  to  oppose  force  to  force;  if  one  break  down  the  gate,  or  come  into 
my  close  vi  et  armis,  I  *need  not  request  him  to  be  gone,  but  may 
lay  hands  on  him  immediately.  So,  if  one  come  forcibly  and  take  [*1092] 
away  my  goods,  1  may  immediately  oppose  him,  for  there  is  no 
time  to  make  a  request"  (Green  v.  Goddard,  supra ;  Weaver  v.  Bush,  8  T. 
R.  78 ;  R.  v.  Wilson,  8  T.  R.  357).  The  degree  of  force  with  which  the 
act  is  done  makes  no  difference,  as  far  as  regards  the  form  of  action  (Leame 
v.  Bray,  3  East,  602  ;  Day  v.  Edwards,  5  T.  R.  649) ;  for  if  a  log  were 
put  down  in  the  most  quiet  way  upon  a  man's  foot,  the  action  should  be 
trespass,  but  if  thrown  into  the  road,  with  whatever  violence,  and  one  after- 
wards fell  over  it,  it  would  be  case,  and  not  trespass  (Leame  v.  Bray,  3  East, 
602;  Reynolds  v.  Clarke,  1  Stra.  636 ;  Day  v.  Edwards,  supra)',  and  tres- 
pass is  the  remedy  when  rubbish  is  laid  so  near  any  wall,  that  the  natural 
consequence  is,  that  some  of  it  rolls  against,  and  comes  in  contact  with  it 
(Gregory  v.  Piper,  9  B.  &  C.  591).  Trespass  does  not  lie  for  a  mere 
non-feasance,  for  where  there  has  been  no  act  there  can  be  no  force 
(Shapcott  v.  Mugford,  1  Ld.  Raym.  188;  Turner  v.  Hawkins,  1  B.  &  P. 
,476). 

Trespass  lies  against  the  governor  of  a  prison  for  causing  a  prisoner  to 
be  removed  by  force,  or  threats  of  force,  from  one  division  of  a  prison  to 
another  in  which  he  ought  not  by  law  to  be  confined,  although  he  acts  in 
obedience  to  a  rule  issued  by  the  Secretary  of  State,  if  such  rule  be  not  in 
accordance  with  the  statutes  as  to  the  classification  of  prisoners  (Cobbett  v. 
Grey,  19  Law  J.  137,  Ex.).  The  Secretary  of  State  is  also  liable  to  an 
action  if  he  improperly  direct  the  gaoler  so  to  remove  all  the  prisoners  of  a 
certain  class,  and  the  gaoler  does  remove  a  person  coming  within  that 
class  (lb.). 

When  may  ivaive  Trespass  and  sue  in  Assumpsit.]  A  person  may, 
in  some  instances,  waive  a  trespass  and  sue  in  assurnpsit;  as,  if  money  be 
obtained  under  duress,  pit.  may  sue  for  money  had  and  received  (2  Ld. 
Raym.  1216;  2  Bla.  827;  2  Stra.  915;  3  Wils.  304;  2  T.  R.144;  2  B. 
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&  B.  369;  Edwards  v.  Newman,  1  B.  &  C.  418;  2  D.  &  R.  568) ;  and  in 
general,  where  there  has  been  an  express  contract,  the  party  injured  may 
sustain  an  action  of  assumpsit,  though  the  breach  amount  to  a  trespass  (2 
Wils.  321 ;  3  Wils.  354;  1  Camp.  360).  So,  in  some  cases,  though  the 
injury  be  forcible  and  immediate,  the  pit.  may  waive  the  trespass,  and  sue  in 
case  for  the  consequential  damage,  and,  in  this  respect,  trover  and  trespass 
are,  generally,  concurrent  remedies  for  the  unlawful  taking  and  conversion 
of  personal  property  (Petts  v.  Gaince,  1  Salk.  10 ;  2  Stra.  851 ;  9  East, 
298;  ante,  Vol.  I.  p.  1081 ;  post,  1138;  Branscomb  v.  Bridges,  1  B.  &  C. 
146;  Smith  v.  Goodwin,  4  B.  &  Ad.  413;  Holland  v.  Bird,  10  Bing.  18; 
West  v.  Nibbs,  4  B.  &  C.  172 ;  Lear  v.  Caldecot,  4  Q.  B.  123 ;  Dawson  v. 
Cropp,  1  C.  B.  961).  As  to  the  right  of  a  party  who  has  sustained  an  in- 
jury which  forms  the  subject  of  an  action  of  trespass,  and  there  is  also  con- 
sequential damage  to  sue  in  trespass  or  case  at  his  election,  see  Wells  v. 
Oddy,  5  Dowl.  P.  C.  95.  There  is  no  doubt,  said  Parke,  B,,  that  there  is  a 
direct  injury,  and  also  a  consequential  damage  that  may  form  the  subject- 
matter  of  either  case  or  trespass  ;  but,  where  there  is  a  direct  injury  to  the 
soil  and  freehold,  there  is  no  other  remedy  but  trespass  (Weeton  v.  Wood- 
cock, 5  M.  &  W.  594 ;  see  Moreton  v.  Hardern,  4  B.  &  C.  224 ;  Williams 
v.  Holland,  10  Bing.  12;  Branscomb'v.  Bridges,  1  B.  &  C.  145;  Smith  v. 
Goodwin,  4  B.  &  Ad.  413;  see  Leame  v.  Bray,  supra).  As  to  whether 
trespass  or  case  will  lie  when  the  deft,  is  personally  present,  and  acting  in 
that  which  occasioned  the  mischief,  see  Moreton  v.  Hardern,  supra;  Leame 
v.  Bray,  supra;  Ogle  v.  Barnes,  8  T.  R.  188;  in  Rogers  v.  Imbledon,  2 
N.  R.  117;  see  Huggett  v.  Montgomery,  2  N.  R.  446). 

*Where  the  pit.  sues  in  case  for  an  immediate  but  negligent 
[  *1093  ]  act  of  violence,  the  declaration  should  contain  no  words  applica- 
ble only  to  trespass,  such,  for  instance,  as   import  wilful  force 
(Day  v.  Edwards,  5  T.  R.  648 ;  Williams  v.  Holland,  10  Bing.  112.) 

Where  the  pits,  declared  that  the  defts.  so  incautiously,  carelessly,  negli- 
gently, and  inexpertly  managed  and  steered  their  ship,  that  by  reason  of 
their  negligence,  &c.,  it  ran  foul  of  the  ship  of  the  pit.;  after  verdict  for  pit., 
the  court  refused  to  arrest  the  judgment  (Ogle  v.  Barnes,  8  T.  R.  188; 
Turner  v.  Hawkins,  1  B.  &  C.  472).  Where  the  declaration  alleged  that 
the  deft,  took  such  bad  care  of  his  horse  and  cart  in  driving,  that  through 
his  negligence  and  want  of  care,  &c.,  the  cart  struck  plt.'s  horse,  which  was 
hurt ;  demurrer ;  held,  that  as  the  injury  was  alleged  in  the  declaration  to 
have  arisen  from  mere  negligence  and  want  of  care,  the  demurrer  could  not 
be  sustained  (Rogers  v.  Imbledon,  2  N.  R.  117).  So,  where  the  action  was 
brought  against  several  persons  as  owners  of  a  coach  for  careless  and  negli- 
gent driving  by  the  servant,  &c.;  it  appeared  at  the  time  of  the  accident  one 
of  the  defts.  was  himself  driving,  and  it  was  objected  that  the  action  should 
have  been  trespass ;  but  the  court  held  it  rightly  brought,  for  that  the  pit. 
had  a  right  to  sue  all  the  defts.,  and  trespass  could  not  be  maintained  against 
them  all  (Moreton  v.  Hardern,  4  B.  &  C.  223 ;  see  Branscomb  v.  Bridges,  1 
B.  &C.  145;  Smith  v.  Goodwin,  4  B.  &  Ad.  413;  Williams  v.  Holland,  10 
Bing.  112).  It  is  not  to  be  taken  as  a  ge.neral  principle,  that  case  lies  for 
every  consequential  damage  arising  out  of  a  substantive  trespass  (Hemsworth 
v.  Fowkes,  4  B.  &  Ad.  458,  per  cur.).  Case  lies  for  building  a  party  wall, 
which  darkens  the  plt.'s  windows ;  though  trespass  lies  for  building  on  the 
plt.'s  half  (Wells  v.  Ody,  4  M.  &  W.  452).  So,  where  deft,  builds  a  weir, 
partly  on  the  plt.'s  land,  which  diverts  a  water-course  (Wells  v.  Ody,  supra, 
per  cur.). 

In  many  cases  before  commencing  an  action  against  a  justice,  constable. 
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customs  or  excise-officer,  public  company,  &c.,  it  is  necessary  by  statute 
to  give  deft,  a  written  notice  that  such  action  will  be  brought  (see  these 
titles). 

We  shall  consider  the  nature  of  the  plt.'s  interest,  to  entitle  him  to  main- 
tain this  action,  as  also  against  whom  the  action  lies  in  general,  post,  pp. 
861-863. 

An  attorney  is  liable  in  trespass  for  arresting  a  party  on  a  capias,  which 
is  afterwards  set  aside  for  irregularity  (Codrington  v.  Lloyd,  8  Ad.  &  E. 
449;  Jones  v.  Williams,  8  M.  &  W.  536);  for  issuing  execution  against  a 
wrong  party  (see  Davies  v.  Jenkins,  11  M.  &  W.  745;  Green  v.  Elgie,  5 
Q.  B.  99  ;  see  Bowles  v.  Senior,  15  Law  J.  231,  Q.  B.).  The  client  is  liable 
also  (Jarmain  v.  Hooper,  1  Dowl.  &  L.  769 ;  see  Wilson  v.  Zumman,  6  Man. 
&  G.  266).  But  case  will  not  lie  against  an  attorney  without  proof  of  malice 
for  wrongfully  suing  a  different  person  than  the  one  indicated  by  his  instruc- 
tions (Davies  v.  Jenkins,  11  M.  &  W.  745);  and  although  case  may  lie  on 
proof  of  malice  against  an  attorney  and  his  client  for  arresting  a  protected 
"bankrupt  or  insolvent,  yet  trespass  will  not  lie  (Yearsley  v.  Heane,  14  M.  & 
W.  322);  nor  does  trespass  lie  against  a  pit.  who,  without  notice,  takes  a 
party  in  execution,  who  has  been  discharged  under  the  Insolvent  Act  (Ewart 
v.  Jones,  14  M.  &  W.  774). 

Form  of  Pleadings. 

Declaration.']  The  venue  in  this  action  is  transitory,  if  it  be  for  an  injury 
to  the  person  or  personal  property;  except  in  certain  actions  against  justices, 
constables,  &c.  (see  those  titles  and  Chit.  PI.  285);  *but  if  it  be 
for  an  injury  to  land,  it  is  local  (Doulson  v.  Matthews,  4  T.  R.  [  *1094  ] 
503). 

The  precise  day  or  time  on  which  the  trespass  was  committed  need  not 
be  stated,  though  it  is  usual  to  state  it  (1  Saund.  24;  Co.  Lit.  283  a).  The 
trespass  may  be  laid  with  a  continuando  for  several  days,  to  prevent  the 
necessity  of  bringing  several  actions  (2  Rol.  Abr.  545,  pi.  1);  or,  as  is  now 
more  usual,  they  may  be  stated  to  have  been  committed  on  such  a  day,  and 
divers  other  days  and  times  between  that  day  and  the  commencement  of  the 
suit.  The  pit.  may  give  evidence  of  a  trespass  committed  at  different  times 
during  the  interval  mentioned  (Polkington  v.  Wright,  15  Law  J.  70,  Q.  B.). 
Where  a  particular  space  of  time  is  assigned  by  a  continuando  for  the  torts, 
it  seems  to  become  matter  of  description,  and  not  a  mere  formal  allegation 
of  time,  but  the  continuando  may  be  waived,  and  one  trespass,  even  before 
the  first  day  laid,  may  be  proved,  for  a  continuando  ought  not  to  place  the 
pit.  in  a  worse  position  than  if  one  trespass  only  were  laid  (Hume  v.  Old- 
acre,  1  Stark.  351  ;  1  Ch.  PI.  273);  and,  since  the  committing  of  a  trespass 
from  da)'  to  day  is  considered  in  law  a  several  trespass  on  each  day,  it  must 
be  directly  and  positively  answered  by  the  deft,  as  well  as  the  original  tres- 
pass (Monkton  v.  Pashley,  2  Ld.  Raym.  976).  The  removing  of  goods 
wrongfully  taken  at  first  from  one  place  to  another,  is  a  several  trespass  at 
each  place  (1  Saund.  24,  n.  1);  there  are  many  acts,  however,  which,  when 
executed,  cannot  be  done  again,  but  terminate  upon  the  commission  of  them, 
and  therefore  cannot  in  their  nature  be  continued,  as  where  a  man  assaults 
another,  or  kills  another's  horse,  or  cuts  down  his  tree  (Ib.;  Cowp.  828). 
The  laying  a  trespass  with  a  continuando,  where  it  ought  not  to  be  so,  is 
bad  on  special  demurrer  (1  Ld.  Raym.  240;  7  Mod.  152).  The  pit.  will 
riot  be  permitted  to  give  evidence  of  more  than  one  trespass,  if  the  declara- 
tion do  not  lay  it  to  have  been  committed  with  a  continuando^  or  on  divers 
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days,  &c.,  or  contain  several  counts  to  meet  it  (Ib.).  If  the  pit.  intends  to 
give  evidence  of  repeated  acts  of  trespass,  he  must  confine  himself  to  the 
time  in  the  declaration,  but  the  pit.  may  waive  the  time  in  the  declaration, 
and  prove  a  trespass  at  any  time  before  action  brought  (Ib.):  the  day,  there- 
fore,  stated  should  be  laid  back  as  far  as  to  be  anterior  to  the  first  act  of 
trespass  (Ib.;  1  Stark.  351). 

In  describing  the  local  situation  of  property,  care  must  be  taken  that  the 
description  corresponds  with  the  proof,  as  a  variance  would  be  fatal  (B.  N. 
P.  89;  2  Roll.  Abr.  678;  Taylor  v.  Hooman,  1  Moo.  161  ;  2  Camp.  4 ;  5 
B.  &  A.  201 ;  ante,  Vol.  I.  p.  899).  In  actions  of  trespass  q.  c.f.,  the  close 
or  place  in  which,  &c,,  must  be  designated  in  the  declaration  by  the  name 
or  abuttals,  or  oilier  description,  in  failure  whereof  the  deft,  may  demur 
specially  (Reg.  Gen.);  and  twoabuttals  are  in  general  sufficient;  if  there  be 
any  ambiguity  the  deft,  may  apply  to  a  judge  on  affidavit  (North  v.  Inga- 
mells,  9  M.  &  W.  249). 

The  object  of  this  rule  was  to  prevent  the  necessity  of  a  new  assignment 
upon  the  plea  of  liberum  tenementum  (Ch.  PI.  by  Pearson,  711 ;  see  ante, 
p.  293).  The  close  must  be  described  as  abutting  "on,"  and  not  "towards," 
&c. ;  but,  if  the  deft,  plead  liberum  tenementum,  this  description  will  suffice 
(Lempriere  v.  Humphrey,  3  Ad.  &  JB.  181 ;  Banks  v.  Angell,  7  Ad.  &  E. 
846).  Where  described  as  abutting  on  "  A.  or  B.,"  see  Lethbridge  v.  Win- 
ter, 2  Bing.  49.  If  pit.  give  an  accurate  description  of  his  close,  by  name 
or  abuttals,  he  need  not  new  assign  on  plea  of  liberum  tenementum,  although 
the  deft,  have  another  close  in  the  parish  with  a  similar  name  or  abuttals 
(Cocker  v.  Crampton,  1  B.  &  C,  489 ;  Cocks  v.  Jackson,  9  D.  & 
[  *1095  ]  R.  495;  Lempriere  v.  Humphrey,  supra).  *Where  the  locus, 
&c.,  was  described  as  abutting  on  five  places  landwards,  and  sea- 
wards on  the  sea,  and  was  really  in  contact  landwards  with  one  only  of 
those  places:  held,  a  substantial  misdescription  (Wibber  v.  Richards,  1  Q. 
B.  439) ;  and  it  is  sufficient  if  that  part  of  the  close  in  which  the  trespass 
occurred  is  correctly  described  (Bassett  v.  Mitchell,  2  B.  &  Ad.  99).  The 
declaration  stated,  that  defts.,  A.  and  B.,  broke  a  close  of  plt.'s  abutting  on 
a  close  of  the  deft.'s,  but  it  abutted  on  a  close  of  the  deft.  A.'s  only :  held,  a 
mere  ambiguity  (Walford  v.  Anthony,  8  Bing.  75).  A  strip  of  ground  re- 
cently added  to  a  close,  called  the  "  Hall  Close,"  may  be  described  by  that 
name  (Brownlow  v.  Tomlinson,  1  Man.  &  G.  494).  If  the  pit.  charge  the 
breaking  and  entering  into  the  plt.'s  dwelling-house,  the  pit.  will  fail  if  it 
appear  that  the  deft,  only  broke  an  external  rail  fence,  and  trespassed  on 
leads  forming  the  roof  of  a  counting-house,  occupied  by  A.  B.,  but  used  only 
as  an  easement  to  the  plt.'s  house  (Mudie  v.  Bell,  3  C.  &  P.  331).  As  tres- 
pass does  not  lie  for  wrongs  which  relate  to  incorporeal  hereditaments,  the 
word  "  tenement"  should  be  avoided  in  the  first  declaration  of  the  premises 
(1  Ch.  PI.  391). 

Where  the  plt.'s  close  is  misdescribed,  it  seems  the  proper  course  is  for 
the  deft,  to  traverse  his  possession  of  the  close  (Lempriere  v.  Humphrey, 
supra).  An  amendment  of  the  record  at  the  trial  was  allowed  by  substitut- 
ing "  Moor  Hill,"  for  "  Clover  Hill,"  (Howell  v.  Thomas,  7  C.  &  P.  342). 
As  to  the  description  of  the  abuttals  of  a  party  wall,  see  Murley  v.  M'Der- 
mott,  8  Ad.  &  E.  138.  Where  trespasses  in  several  closes  are  laid,  pit. 
may  recover  as  to  one  only  (Phythian  v.  White,  1  M.  &  W.  216).  Where 
the  trespass  is  in  the  plt.'s  river,  pond,  &c.,  it  is  to  be  described  as  an  entry 
on  the  plt.'s  close,  &c.,  or  land  covered  with  water  (Co.  Lit.  4  b;  Challoner 
v.  Thomas,  Yelv.  143) ;  or,  that  the  deft,  broke,  and  entered  the  pool  (Chal- 
lenor  v.  Thomas,  supra) ;  or,  broke  and  entered  the  several  fishery  of  the  pit. 
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and  fished  therein  for  fish,  but  it  is  disputed  whether  trespass  lies  for  fishing 
in  a  free  fishery  (Smith  v.  Kemp,  2  Salk.  637 ;  1  Ch.  PI.  and  cases  cited* 
195). 

If  a  close  be  described  as  abutting  towards  the  east,  and  it  proves  to  bo 
north,  inclining  to  the  east,  it  is  sufficient  (2  Roll.  Abr.  678  ;  see  1  Taunt. 
801  ;  ante,  Vol  1.  p.  989).  The  court  will  not  in  this  action  try  a  question 
of  parochiality ;  if,  therefore,  the  place  stated  as  a  parish  have  a  church  and 
overseers,  it  is  enough,  though  it  be  only  a  house  (2  Camp.  4).  If  there  be 
any  removal  of,  or  injury  to,  personal  property,  it  is  usual  to  add  a  count  to 
meet  it,  in  order  to  avoid  the  effect  of  a  misdescription  in  the  other  count  for 
the  injury  to  real  property  (1  T.  R.  479 ;  see  infra  ;  but  see  Ch.  PI.  by  Pear- 
son, 710  ;  Anon.  2  Camp.  5).  The  parish  must  be  described  as  stated  (Taylor 
v.  Hooman,  1  Moo.  161). 

The  injury  itself  is  stated  without  any  inducement  of  the  deft.'s  motive  or 
intent,  or  of  the  circumstances  under  which  the  injury  was  committed  ;  it 
should  be  stated  directly  and  positively,  and  not  by  way  of  recital ;  and, 
therefore,  a  declaration  "  for  that  whereas,"  or  "  wherefore"  the  deft,  did  the 
act  complained  of,  is  bad  on  special  demurrer  (Hare  v.  Chapman,  2  Salk. 
636 ;  Aruyon  v.  Shore,  1  Stra.  621 ;  Com.  Dig.  Pleader,  C.  86 ;  see  Wilder 
v.  Handy,  2  Stra.  1151 ;  Marshall  v.  Rigby,  2  Stra.  1163;  see  Brown  v. 
Thurlow,  16  Law  J.  46,  Ex.). 

In  actions  for  injury,  or  taking  away  goods  or  chattels,  it  is  in  general 
necessary,  that  their  quality,  quantity  or  number  and  value,  or  price  should 
be  stated,  for  a  former  recovery  cannot  otherwise  be  pleaded  in  bar  to  a  second 
action  (11  Rep.  25;  1  Saund.  333,  n.  7 ;  2  Saund.  74,  n.  1 ;  Bertie  v.  Pick- 
ering, 4  Burr.  2425  ;  Attorney-General  v.  Jeffreys,  M'Cle.  277  ;  Pope  v. 
Tillman,  7  Taunt.  642;  *Holmes  v.  Hodgson,  8  Moo.  379;  1 
Ch.  PI.  391).  But  they  may  be  described  in  a  general  way  as  [  *1096  ] 
two  packs  of  flax,  &c.  (2  Saund.  74,  n.  1 ;  Steph.  335);  and 
cattle  may  be  described  with  a  viz.,  under  the  word  chattels  (17  E.  III.  pi. 
41 ;  1  Ch.  PI.  392,  n.  (g)  ).  So,  where  the  gravamen,  or  gist  of  the  action, 
is  the  breaking  and  injuring  a  house,  and  the  injury  to  the  goods  is  laid  chiefly 
as  aggravation,  as  for  breaking  and  entering  a  house,  and  taking  several 
keys  of  the  doors  thereof,  or  damaging  the  goods,  and  chattels  therein,  and 
wrenching  open  and  injuring  the  doors  thereof  (Layton  v.  Grindall,  Salk. 
643  ;  Chamberlain  v.  Greenfield,  3  VV7ils.  292;  Steph.  335). 

With  regard  to  the  quality  or  species  of  the  goods,  the  pit.  is  perhaps 
bound  to  prove  the  fact  as  laid,  but  he  may  prove  a  less  quantity,  number, 
or  value 'than  laid  in  the  declaration,  but  not  more  (Steph.  337;  Crispin  v. 
Williamson,  8  Taunt.  107  ;  Attorney-General  v.  Jefferys,  M'Cle.  270  ;  2 
Saund.  746  ;  1  Ch.  PI.  392). 

Plt.'s  right,  title,  or  interest  in  the  subject-matter  of  the  suit  at  the  time  of 
the  wrong  committed  must  be  stated  in  the  declaration,  or  the  omission  will 
be  fatal,  even  after  verdict,  the  objection  being  the  total  omission,  and  not  the 
defective  statement  of  the  title  (2  Saund.  379  ;  1  Ch.  PI.  393).  But  the  error 
in  the  declaration  may  be  cured,  if  the  plea  admit  the  plt.'s  property  (Brooke 
v.  Brooke,  1  Sid.  184);  and  such  title,  whether  as  actual  owner,  or  as  hav- 
ing a  special  property  in  the  goods,  may  be  described  by  averring  that  they 
were  the  goods  "of  the  pit.,"  or  that  he  was  lawfully  possessed  of  them  as 
of  his  own  property  (2  Saund.  379,  n.  13 ;  Steph.  354 ;  1  Ch.  PI.  394).  So, 
for  an  injury  to  real  property,  it  may  be  averred,  that  the  close  or  house, 
&c.,  was  the  close,  &c.,  "of  the  pit.."  or  other  equivalent  allegation  (1  Ch. 
PI.  394). 

In  the  statement  of  these  injuries,  the  words   "  with  force  and  arms,"  or 
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vi  ct  armis,  should  be  adopted  (Com.  Dig.  Pleader,  3  M .  7  ;  1  Saund.  81, 82, 
n.  1  ;  140,  n.  4;  Sancliflev.  IIardwick,3  Dowl.769);  though  the  only  mode 
of  taking  advantage  of  the  omission  is  a  special  demurrer  (4  &  5  Anne,  c. 
16,  s.  1 ;  Parker  v.  Baily,  4  D.  &  R.  215).  A  property  or  possession  in  the 
pit.  in  the  property  injured,  must  be  stated  (Com.  Dig.  Pleader,  3  M,  9).  If 
there  wore  a  substantive  and  independent  injury  to  personal  property,  it  is 
advisable  to  state  such  injury  in  a  distinct  count,  on  account  of  costs,  &c. 
(Tidd,  Pr.  8th  ed.  1000 ;  7  Moo.  269  ;  and  see  supra,  as  to  its  being  advisa- 
ble to  add  such  count  where  pit.  declares  for  an  injury  to  real  property) :  as 
to  the  mode  of  describing  property,  see  ante,  Vol.  1.  p.  727.  No  unneces- 
sary matter  should  be  stated.  The  pit.  may,  however,  recover,  pro  tanto, 
though  he  fail  in  proving  the  residue  of  the  facts  stated  (R.  H.  T.  121 ;  2 
Saund.  74  b;  1  Ch.  PI.  407). 

As  to  the  statement  of  the  damage,  &c.,alia  enormia,  see  ante,  Vol.  I.  pp. 
16,739;^,  p.  1121. 

A  declaration  contained  two  counts,  the  first  in  the  usual  form  for  break- 
ing and  entering  the  plt.'s  rooms  :  the  second,  under  2  Will.  &  M.  sess.  1,  c. 
5,  s.  5,  for  distraining  goods  for  rent  pretended  to  be  due,  and  selling  them, 
and  claiming  their  value ;  there  was  only  one  act  of  trespass  committed  :  held, 
that  the  pit.  was  not  entitled  to  more  than  the  second  count  of  the  declaration 
under  which  he  could  recover  damages,  though  proof  of  a  single  act  of  tres- 
pass only  were  given  (Hoare  v.  Lee,  18  Law  J.  196,  C.  P.) 

See  a  form  of  allegation  of  special  damage,  that  the  goods  were  seized 

under  an  unfounded  claim  for  a  debt,  whereby  plt.'s  customers,  thought 

him  insolvent,  and  his  lodgers  left  the  house,  Brewer  v.  Day,  11  M.  &  \V. 

625.     The  measure  of  damages  is  the  damage  actually  done,  not  the  amount 

of  money  it  would  take  to  restore  the  *land  to  its  original  con- 

[   *1097   ]  dition  (Jones  v.  Gorday,  8  M.  &  W.   146);  and  an   action   for 

injury  to  personalty,  the  value  of  the  chattels  at  the  time  of  the 

injury  (Martin  v.  Porter,  5  M.  &  W.  551 ;  Wild  v.  Holt,  9  M.  &  W.  672  ; 

Morgan  v.  Powell,  3  Q.  B.  278). 

The  conclusion  in  trespass  should  be  "  against  the  peace  of  the  queen  :" 
the  omission  of  such  words,  however,  can  only  be  taken  advantage  of  by 
special  demurrer  (see  1  Ch.  PI.  409).  But  the  omission  is  cured  by  verdict 
(Hudson  v.  Nicholson,  5  M.  &  W.  237 ;  see  Harvey  v.  Brydges,  14  M.  & 
W.  437  ;  Wright  v.  Burroughs,  16  Law  J.  6,  C.  P.). 

Several  Counts.']  In  trespass,  if  there  had  been  two  or  more  assaults,  it 
was  formerly  proper  to  insert  as  many  counts  as  there  were  assaults,  in  order 
to  avoid  the  necessity  for  a  new  assignment  (1  Saund.  299,  n.  6;  Smith  v. 
Milles,  1  T.  R.  479) ;  and  if  there  were  only  one  count,  and  the  pit.  failed 
in  proving  one  battery,  he  could  not,  after  attempting  to  do  so,  give  in  evi- 
dence anoiher  assault,  as  he  might  do  if  there  had  been  two  counts  (Stanle 
v.  Pricket,  1  Campb.  473).  So,  in  trespass  q.  c.f.,  if  there  had  been  any 
asportation  of  personal  property,  it  was  usual  to  insert  two  counts  in  the  first, 
charging  an  injury  to  the  lands  and  taking  the  goods  there,  which  is  in  its 
nature  local,  and  must  be  proved  as  laid  ;  and,  in  the  second,  declaring  merely 
for  the  asportation  of  the  goods,  which  is  transitory,  and  may  be  supported, 
though  the  taking  be  proved  elsewhere  (Smith  v.  Milles,  1  T.  R.  479 ;  and 
see  Stead  v.  Gamble,  7  East,  3<I5).  And  where  there  has  been  an  asporta- 
tion of  personal  property,  which,  in  the  case  of  roots,  earth,  or  other  matter 
affixed  to  the  freehold,  must  be  an  actual  carrying  away  from  the  land  where 
the  same  was  dug,  &c.,  and  not  a  mere  conveyance  of  it  to  another  part  of 
the  premises  where  the  same  was  dug,  it  was  expedient  to  insert  the  common 
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asportavit  count  (1  Ch.  PI.  426).  If,  however,  the  declaration  contained 
two  counts,  and  the  deft,  pleaded  not  guilty  to  the  first,  and  suffered  judgment 
by  default  as  to  the  other,  arid  on  the  trial  the  pit.  only  proved  one  act  of 
trespass,  to  which  the  second  count  was  applicable,  he  was  not  entitled  to  a 
verdict  on  the  first  (see  Compere  v.  Hicks,  7  T.  R.  727 ;  but  see  now  R.  G. 
H.  T.  4  Will.  IV.  r.  5,  which  directs  that  several  counts  in  trespass,  for  acts 
committed  at  the  same  time  and  place,  are  not  to  be  allowed ;  see  R.  G.  2 
Will.  IV.  r.  74;  as  to  costs  of  several  counts,  R.  G.  2  Will.  IV.  r.  74). 

See  a  form  of  trespass  to  personal  property  by  an  executor,  Sharpe  v. 
Stall  wood,  1  D.  &  L.  24.  By  an  executor  for  an  injury  to  real  property  of 
the  testator,  Locken  v.  Patterson,  1  C.  &  K.  271 ;  3  &  4  Will.  IV.  c.  42,  s. 
2  ;  Powell  v.  Rees,  7  Ad.  &  E.  426.  See  forms  for  chasing  cattle,  shooting 
dogs,  &c.,  2  Ch.  PI.  654.  For  removing  a  tombstone,  and  defacing  the  in- 
scription, Spooner  v.  Brewster,  3  Bing.  136.  For  abusing  a  distress,  and 
putting  it  in  a  muddy  pond,  &c.  (Wilder  v.  Speer,  8  Ad.  &  E.  547).  For 
pulling  down  a  house  whilst  plt.'s  family  was  therein,  Perry  v.  Fitzhowe,  15 
Law  J.  239,  Q.  B.). 

Pleas. 

General  Issue.]  In  trespass,  whether  to  the  person,  or  personal  or  real 
property,  the  deft,  can,  under  this  plea,  give  in  evidence  matter  which  directly 
controverts  the  fact  of  his  having  committed  the  acts  complained  of  (Weath- 
erell  v.  Howard,  3  Bing.  135;  Pearcey  v.  Walter,  6  C.  &  P.  232 ;  2  Saund. 
159,  n.  10;  Ross  v.  Litton,  6  C.  &  P.  407;  Goodman  v.  Taylor,  5  C.  & 
P.  410).  Thus,  in  trespass  for  driving  the  shaft  of  a  gig  into  the  plt.'s  horse, 
if  in  fact  the  pit.  drove  his  horse  against  such  shaft,  and  thereby 
himself  occasioned  *the  injury,  or  if  the  injury  were  accidental,  [*1098] 
this  may  be  given  in  evidence  under  this  plea  (Pearcy  v.  Walter, 
supra).  So,  in  trespass  for  assault,  &c.,  with  a  tearing  of  clothes,  a  plea 
of  not  guilty  of  the  assault  modo,  &c.,  was  held  to  operate  as  a  denial  of  the 
battery  and  laceravit  as  well  as  the  assault  (Weatherell  v.  Howard,  supra). 
So,  he  may  show,  that  he  simply  touched  the  pit.  in  conversation  or  joke 
(Williams  v.  Jones,  Hardw.  301 ;  Kingsbury  v.  Collins,  4  Bing.  206).  In 
trespass  de  bonis  asportavit^  this  plea  operates  as  a  denial  of  the  deft,  having 
committed  the  trespass  alleged,  by  taking  or  damaging  the  goods,  mentioned, 
but  not  of  the  plt.'s  property  therein  (R.  G.  H.  T.  4  Will.  IV.).  If  deft, 
claim  the  goods  he  must  deny  the  plt.'s  property  or  possession,  or  plead  the 
facts  specially,  and  therefore  under  not  guilty  he  cannot  show  property  in 
himself  as  assignee  of  a  bankrupt,  or  otherwise. 

In  trespass  q.  c.f.,  not  guilty  puts  in  issue  the  commission  of  the  trespass 
alleged  in  the  plea  mentioned,  and  cannot  operate  as  a  denial  of  the  plt.'s 
possession,  or  right  of  possession  of  that  place,  which,  if  intended  to  be 
denied,  must  be  traversed  (R.  G.  H.  T.  4  Will.  IV.  r.  2).  This  plea,  there- 
fore,  admits  the  plt.'s  title  and  possession,  and  simply  denies  the  alleged  fact 
that  the  deft.,  by  himself,  or  his  servant,  or  his  cattle  (as  the  case  may  be), 
committed  the  trespass  laid  in  the  declaration,  and  no  excuse  or  justification 
can  be  set  up  under  it. 

The  deft.,  a  naval  commander  on  the  coast  of  Africa,  with  instructions  to 
suppress  the  slave  trade,  was  requested  by  the  governor  at  Sierra  Leone  to 
obtain  the  liberation  of  two  British  subjects  detained  as  slaves  at  the  Gallinas, 
by  the  son  of  the  king  of  that  country,  and  to  use  force,  if  necessary;  he 
accordingly  proceeded  thither  with  an  armed  force,  and  having  landed  at 
Domborocco,  took  military  possession  of  a  barracoou  of  the  pit.,  a  Spanish 
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slave  dealer  at  the  Gallinas:  he  then  communicated  with  the  king,  and  the 
two  British  subjects  were  released,  and  the  deft,  concluded  a  treaty  for  the 
abolition  of  the  slave  trade  in  that  country.  In  pursuance  of  which  deft.^ 
fired  the  barracoons  of  pit.,  and  carry  away  his  slaves  to  Sierra  Leone, 
where  they  were  liberated.  Some  of  the  plt.'s  goods  used  in  the  slave  trade 
were  claimed  by  the  king,  and  others  were  destroyed.  These  proceedings 
were  adopted  and  ratified  by  the  Lords  of  the  Admiralty,  and  the  Secretaries 
of  the  Foreign  and  Colonial  Departments:  held,  that  the  pit.  had  a  property 
in  the  slaves,  and  might  maintain  trespass  for  their  seizure  (Buron  v.  Den- 
man,  2  Ex.  167).  Held,  also,  that  the  ratification  of  deft.'s  acts  was  equiva- 
lent to  a  prior  command,  and  rendered  it  an  act  of  state  for  which  the  crown 
alone  was  responsible,  and  that  such  defence  was  open  under  the  general 
issue  (Ib.). 

In  all  actions  of  trespass  to  the  person,  personal  or  real  property,  matters 
in  discharge,  or  in  conlcssion  or  avoidance  of  the  action,  must  be  specially 
pleaded  (Bird  v.  Randall,  3  Burr.  1353;  Barker  v.  Dixon,  1  Wils.  45);  as 
award  and  satisfaction  (Bird  v.  Randall,  supra  ;  Doe  v.  Lee,  4  Taunt.  459); 
arbitrament,  release  (Bird  v.  Randall,  supra);  former  recovery  (1  Ch.  PI. 
88,  89,  535) ;  or  to  assault,  a  magistrate's  certificate  of  acquittal  (Harding 
v.  King,  ante;  "  ASSAULT")  ;  or,  tender  of  amends  (21  Jac.  I.  c.  16;  Com. 
Dig.  Pleader,  3  M,  36;  Vin.  Abr.  Trespass,  S,  a,  542  ;  Baseley  v.  Clark- 
son,  3  Lev.  37) ;  or,  the  Statute  of  Limitations  (21  Jac.  I.  c.  52);  which  in 
trespass  to  persons  is  four  years,  to  personal  or  real  property,  six  years 
(see  Macfadzen  v.  Olivant,  6  East,  390). 

In  trespass  to  the  person,  not  guilty  denies  that  the  deft,  committed  any 
assault,  battery,  or  imprisonment,  but  son  assault  demesne  (Gregory  v.  Hill, 
8  T.  R.  299  ;  1  Saund.  77,  296,  n.  1) ;  ^moderate  correction  of  a 
[*1099]  servant,  &c.  (Watson  v.  Christie,  2  B.  &  P.  224) ;  molliter  manus 
imposuitto  preserve  the  peace,  or  justification  in  defence  .of  the 
possession  of  real  or  personal  property  (Weaver  v.  Bush,  8  T.  R.  78 ; 
Gregory  v.  Hill,  supra) ;  or  by  authority  of  law  without  process  as  a  private 
individual  (Smith  v.  Edge,  6  T.  R.  562);  or,  under  civil  process  of  superior, 
inferior,  or  foreign  courts,  must  always  have  been  specially  pleaded  (Marker 
v.  Braham,  3  Wils.  370;  Collet  v.  Keith  (Lord),  2  East,  260;  Rowland  v. 
Veale,  Cowp.  18). 

No  person  is  bound  'to  justify  who  is  not  prima  facie  a  trespasser  (Bod- 
kin v.  Powell,  Cowp.  478) ;  but  where  the  act  would,  at  common  law  prima 
facie  appear  to  be  a  trespass,  or  done  by  virtue  of  a  warrant  or  authority, 
must  in  general  be  specially  pleaded  (Co.  Lit.  282  6,  283  a;  Doug.  6.11  ; 
2  Rol.  Abr.  682;  12  Mod.  120;  1  Saund.  298;  Com.  Dig.  Pleader,  E, 
15,  16,  17).  A  plea  of  justification  is  to  enumerate  and  cover  the  whole,  or 
the  pit.,  without  a  special  replication  or  new  assignment,  will  be  entitled  to 
a  verdict  for  the  trespasses  proved  and  not  justified  (Bush  v.  Parker,  1  Bing. 
N.  C.  72).  But  if  the  plea  consist  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  amount  to  a  good  defence,  it  would  (unless  in  pleas  of 
prescription)  support  the  justification  if  one  of  these  facts  be  found  by  the 
jury  (Spilsbury  v.  Micklethwaite,  1  Taunt.  146).  A  plea  justifying  an  im- 
prisonment on  the  ground  of  felony,  should  state  the  grounds  of  suspicion, 
and  the  averment  that  the  pit.  suspiciously  did  such  an  act,  is  not  suffi- 
cient (Mure  v.  Kay,  4  Taunt.  34 ;  Hedges  v.  Chapman,  2  Bing.  523 ;  ante, 
p.  21). 

In  order  to  justify  a  private  individual  for  causing  an  arrest  without  a 
warrant,  he  must  show  a  reasonable  ground  of  suspicion,  and  that  a  felony 
has  been  actually  committed  (Allen  v.  Wright,  8  C.  &  P.  522 ;  Matthew 
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v.  Biddulph,  3  Man.  &  G.  390;  ante,  p.  22).  Whereas  a  constable,  having 
reasonable  ground  to  believe,  on  a  charge  being  preferred  by  another,  that 
a  felony  has  been  committed,  may  arrest  without  warrant,  and  take  the 
party  before  a  magistrate,  although  no  felony  has  been  committed  (Bethwith 
v.  Philby,  6  B.  &  C.  637 ;  Samuel  v.  Payne,  Doug.  359 ;  White  v.  Taylor, 
4  Esp.  80 ;  see  "  OFFICER,  PUBLIC").  But  if  a  constable  act  of  his  own 
accord,  except  in  certain  cases  provided  for  by  statute,  he,  too,  must  show 
that  a  felony  has  actually  been  committed  (Hobbs  v.  Branscombe,  3  Camp. 
420;  Bac.  Abr.  Trespass,  D,  3;  2  Haw.  P.  C.  c.  13,  s.  11). 

A  plea  justifying  the  breaking  and  entering  a  house,  without  warrant, 
on  suspicion  of  felony,  ought  distinctly  to  show,  not  only  that  there  was 
reason  to  believe  that  the  suspected  person  was  there,  but  also  that  the  deft, 
entered  for  the  purpose  of  apprehending  him  (Smith  v.  Shirley,  3  C.  B. 
142). 

A  declaration  in  trespass  to  goods  charged  deft,  with  taking  and  carrying 
them  away,  alleging  a  conversion  to  his  own  use  :  held,  that  such  conver- 
sion was  merely  matter  of  aggravation,  and  that  a  plea  to  the  whole  decla- 
ration justifying  the  taking  the  goods  and  carrying  them  away,  but  omitting 
to  justify  their  conversion,  was  a  good  plea  (Pratt  v.  Pratt,  17  Law  J.  299, 
Ex.).  Where  the  declaration  alleges  a  forcible  entry,  the  deft,  may  confine 
his  justification  to  the  breaking  and  entering,  the  circumstances  of  entering 
manu  forti  being  matter  of  aggravation,  which  the  deft,  was  not  necessarily 
called  on  to  justify  in  a  civil  action  (Davison  v.  Wilson,  17  Law  J.  196,  Q. 
B.;  12  Jur.  647). 

But  there  are  cases  where  a  justification  had  better  be  pleaded,  without 
the  additional  plea  of  the  general  issue;  thus,  in  some  cases  where  the  com- 
mitting the  trespasses  complained  of  cannot  be  disputed,  *but  can 
be  justified,  it  is  advisable  to  plead  such  justification  alone,  for  by  [*1100] 
that  means  the  deft.'s  counsel  may  on  the  trial  have  the  general 
reply  (Hodges  v.  Holder,  3  Camp.  366).  Where,  in  trespass  q.  c.  f.,  plt.'s 
possession  cannot  be  disputed,  and  the  deft,  relies  upon  a  right  of  way,  it  is 
advisable  not  to  plead  the  general  issue,  for  if  only  the  right  of  way  were 
pleaded  and  traversed,  then  the  deft.'s  counsel  has  a  right  to  plead  at  the 
trial,  and  thereby  in  case  the  pit.  should  examine  any  witness  in  chief,  the 
deft.'s  counsel  would  have  the  advantage  of  the  reply  (Hodges  v.  Holder, 
supra). 

Reasonable  ground  of  suspicion  is  a  question  of  law  and  fact,  whether 
the  circumstances  shown  are  true  is  a  matter  of  fact,  but  whether  they 
amount  to  a  reasonable  ground  of  suspicion  is  a  question  of  law  (Davis  v. 
Russell,  5  Bing.  354).  A  private  person  may  arrest  one  on  the  point  of 
committing  treason  or  felony  (Bac.  Abr.  Trespass,  supra;  Haw.  P.  C. 
supra).  A  constable  may  arrest  upon  a  reasonable  charge  or  suspicion  of 
felony  or  treason,  without  warrant,  although  it  turn  out  none  was  in  fact 
committed,  and  he  did  not  see  the  transaction  (Hale,  P.  C.  587 ;  1  East,  P. 
C.  303 ;  Lewis  v.  Arnold,  4  C.  &  P.  354 ;  see  Led  wick  v.  Catchpole,  Cald. 
291 ;  White  v.  Taylor,  4  Esp.  80 ;  Stonehouse  v.  Elliott,  6  T.  R.  315 ;  R. 
v.  Akenhead,  Holt,  473).  It  is  imprudent  to  justify  a  charge  of  felony 
unless  the  proof  be  probable,  for  such  a  course  is  matter  of  aggravation  of 
damages  (Warwick  v.  Foulkes,  12  M.  &  W.  507).  Not  so  a  plea  stating 
only  ground  of  suspicion  (Ib.,  per  Lord  Abinger,  C.  B.).  The  evidence  of 
a  witness  who  admits  that  he  stole  property  at  the  same  time  should,  like  a 
trial  on  a  criminal  charge,  receive  confirmation,  as  if  he  were  an  accom- 
plice (Richards  v.  Turner,  1  Car.  &  M.  414).  If  a  plea  justify  entering  a 
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house  to  take  pit.,  the  purpose  for  which  the  house  was  entered  must  be  dis- 
tinctly stated  (Smith  v.  Shirley,  15  Law  J.  230,  C.  P.). 

And  a  plea  justifying  an  assault  and  imprisonment,  on  the  ground  of  a 
breach  of  the  peace  committed  by  the  ph.,  must  show  that  the  breach  of  the 
peace  was  continuing,  or  facts  from  which  the  renewal  of  the  breach  was  to 
be  apprehended,  leaving  as  little  as  possible  to  inference  (Baynes  v.  Brews- 
ter,  1  Gal.  &  Dav.  669 ;  ante,  p.  23).  The  deft,  pleaded  that  he  was  pos- 
sessed of  a  tavern;  that  pit.  came  there  and  made  a  disturbance  and  assaulted 
deft,  and  stood  in  the  public  highway  making  a  disturbance  and  menacing 
deft.,  and  caused  a  crowd  in  the  street  in  breach  of  the  peace,  obstruction 
of  the  deft.'s  business,  and  of  the  highway,  and  that  he  was  requested  to 
remove,  but  he  refused ;  wherefore  deft.,  in  order  to  restore  peace,  and  get 
rid  of  the  nuisance,  gave  pit.  in  charge  to  a  constable,  to  be  dealt  with 
according  to  law:  held  a  good  plea  in  justification  (Webster  v.  Watts,  11 
Q.  B.  311). 

A  private  person  may  arrest  persons  actually  fighting,  but  not  after  the 
affray  is  over,  unless  a  dangerous  wound  has  been  inflicted  (Bac.  Abr. 
Trespass,  D,  3;  2  Haw.  P.  C.  c.  13,  s.  11).  But  a  constable  has  no  power 
to  arrest  without  warrant,  even  on  a  positive  charge,  unless  the  affray  took 
place  in  his  presence,  or  there  is  reasonable  prospect  of  its  renewal  (supra, 
Coke  v.  Nethercote,  6  C.  &  P.  723;  Timothy  v.  Simpson,  1  C.  M.  &  R. 
760) ;  or  a  wound  has  been  inflicted,  which  there  is  reasonable  ground  for 
believing  may  terminate  in  felony  (Cowper  v.  Henley,  2  Esp.  540 ;  Price  v. 
Healey,  10  Cl.  &  Fin.  28). 

A  plea  by  a  sheriff  was  held  bad  as  an  argumentative  denial  of  the  plt.'s 
property,  which  justified  seizing  the  goods  under  a  fi.  fa.  against  a  third 
person  (Harrison  v.  Dixon,  12  M.  &  W.  142 ;  1  D.  &  L.  454). 

Injuries  to  Personal  Property '.]  In  actions  for  injuries  to  per- 
[*1101]  sonal  *property,  which  do  not  involve  a  taking  of  the  subject- 
matter  the  general  issue  only  denies  the  fact  of  the  commission  of 
the  act  complained  of:  so  that,  even  where  the  deft,  did  the  act  complained 
of  at  the  request  of  the  pit.,  that  defence  must  be  specially  pleaded.  There- 
fore where,  to  trespass  for  moving  the  plt.'s  barge,  the  deft,  pleaded  only  not. 
guilty,  it  was  held  that  he  could  not  give  in  evidence  that  he  removed  the 
barge  from  a  situation  of  danger  by  the  plt.'s  authority,  or  that,  being 
frozen  to  the  barge  of  a  third  person,  which  the  deft,  was  authorized  to 
remove,  the  one  was  necessarily  removed  with  the  other,  and  that  they 
were  both  brought  together  to  a  place  of  safety  (Milman  v.  Dolwell,  2 
Camp.  878). 

Pleadings  in  Actions  for  Trespasses  to  Real  Property.']  Under  the  plea 
to  a  declaration  in  trespass  qu.  cl.fr.  that  the  close  in  the  declaration  men- 
tioned was  not,  at  the  time  when,  &c.,  the  close  of  the  pit.,  the  deft,  may 
show  a  lawful  right  to  the  possession  of  the  close  either  in  himself  or  in 
some  other  person  under  whose  authority  he  claims  to  have  acted.  So  held 
(in  error)  in  the  Exchequer  Chamber,  per  Wilde,  C.  J.,  Coltman,  Maule,  and 
Williams,  JJ.;  dissentientibus  Coleridge  and  Wightman,  JJ.  (Jones  v.  Chap- 
man, 2  Exch.  803 ;  18  Law  J.,  Exch.,  456). 

In  an  action  of  trespass  for  breaking  and  entering,  digging  in,  &c.,  the 
plt.'s  close,  it  appeared  that  the  close  at  the  time  of  the  trespass  was  in  the 
occupation  of  L.,  the  plt.'s  lessee.  The  pit.  tendered  evidence  to  show  that 
she  resumed  possession  of  the  close  lor  a  time  after  the  trespass  was  com- 
mitted, and  before  action,  v.-hich  was  rejected  by  the  judge :  held,  that  the 
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evidence  was  inadmissible,  and  that  trespass  for  the  continuance  is  not  main- 
tainable by  a  person  who  comes  into  possession  after  the  commission  of  the 
trespass  (Pilgrim  v.  Southampton  and  Dorchester  Railway  Company,  18 
Law  J.  330,  C.  P.). 

A  declaration  stated  that  the  deft,  had  been  summoned  to  answer  the  pit. 
in  an  action  of  trespass,  and  charged  that  the  deft.,  vi  et  armis,  broke  and 
entered  a  fishery,  to  wit,  the  sole  and  exclusive  fishery  of  the  pit.,  in  a  cer- 
tain part  of  the  river  then  flowing  and  being  over  the  soil  of  one  P.  F.,  and 
then  fished  for  fish  in  the  said  fishery  of  the  pit.,  and  the  fish  of  the  said 
fishery  of  the  pit.,  and  being  in  the  said  fishery,  chased  and  disturbed,  &c.: 
conclusion,  contra  pacem :  held,  first,  by  the  Exchequer  Chamber,  affirming 
the  judgment  of  the  Court  of  Queen's  Bench,  that  trespass  lies  for  breaking 
and  entering  a  several  fishery,  though  no  fish  are  taken  (Holford  v.  Bailey 
(in  error),  13  Jur.  278 ;  18  Law  J.  109,  Q.  B.).  Held,  secondly,  that  the 
pit.  was  not  bound  to  state  any  further  title,  although  the  declaration  stated 
the  several  fishery  to  be  in  alieno  solo,  as  there  was  no  averment  upon  the 
record  to  show  that  the  deft,  claimed  title  or  authority  under  the  owner  of 
the  soil  (Ib.).  Held,  thirdly,  reversing  the  judgment  of  the  Court  below, 
that,  after  verdict,  the  words  "  sole  and  exclusive  fishery"  were  equivalent 
to  u  several  fishery,"  as  under  such  description  the  pit.  must  have  proved 
the  incorporeal  right  usually  described  as  a  several  fishery  (Ib.).  Semble, 
that  the  declaration  must  be  considered  as  a  declaration  in  trespass,  and  not 
in  case  (Ib,). 

In  trespass,  where  the  deft,  pleads  lib.  ten.  in  J.  S.,  and  justifies  the  tres- 
passes as  the  servant  of  J.  S.,  and  by  his  command,  a  replication  that  the 
deft,  did  not,  as  the  servant  of  J.  S.  and  by  his  command,  commit  the  tres- 
passes, is  bad  on  special  demurrer,  as  involving  a  negative  pregnant  (Jones 
v.Jones,  16  M.  &  W.  699). 

In  trespass  qu.  cl.fr.,  the  deft,  pleaded  specially,  deducing  title  to  the 
locus  in  quo,  under  an  inclosure  act,  in  J.  S.,  and  alleging  that  J.  S.  there- 
upon became  and  continued  possessed  thereof,  until  just  before  the  time 
when,  &c.,  and  the  deft,  then  justified  the  trespasses,  as  the  servant  of  J.  S., 
and  by  his  command.  The  pit.  replied,  that  the  deft,  entered  and  committed 
the  trespass  after  the  passing  of  the  Limitation  Act,  3  &  4  Will.  IV.  c.  27 ; 
that  the  entry  was  made  to  recover  the  close  in  which,  &c.;  and  the  right  to 
make  such  entry  did  not  first  accrue  to  J.  S.,  or  to  the  deft.,  or  any  person 
through  whom  J.  S.,  or  the  deft,  claimed,  within  twenty  years  next  before 
such  entry;  held  good,  on  special  demurrer;  and  that  it  was  not  necessary 
to  set  forth  the  particular  mode  in  which  the  estate  of  J.  S.,  or  the  party 
through  whom  he  claimed,  had  determined  (Ib.). 

A  declaration  alleged  that  the  deft.,  with  force  and  arms,  broke  and  entered 
the  plt.'s  dwelling-house.  Plea,  that  A.,  being  seised  in  fee  of  the  dwelling- 
house,  demised  it  to  B.  for  twenty-one  years ;  that  B.  demised  to  the  deft, 
for  all  the  residue  of  his  term,  wanting  one  day ;  and  that  the  pit.  claiming 
title  under  colour  of  a  charter  of  demise  pretended  to  have  been  thereof 
made  to  him  by  A.  for  life,  before  the  making  of  the  demise  by  A.  to  B., 
whereas  nothing  ever  passed  by  virtue  of  that  charter,  during  the  continua- 
tion of  the  several  terms,  entered  into  the  dwelling-house,  and  was  thereof 
possessed,  whereupon  the  deft,  entered,  &c.  Replication,  that,  before  the 
making  of  the  demise  from  B.  to  the  deft.,  and  whilst  B.  was  possessed  of 
the  term,  B.  demised  the  premises  to  D.  for  three  years,  and  that  D.  assigned 
his  term  to  the  pit.,  who  thereupon  became  possessed,  and  remained  so  until 
the  committing  of  the  trespasses.  Rejoinder,  that  the  demise  to  ^>.  was  sub- 
ject to  a  condition ;  that  the  condition  was  broken ;  and  that  the  cLft.  entered 
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for  the  breach.  Held,  first,  that  the  deft.,  heing  an  assignee  of  the  reversion, 
within  the  32  Hen.  VIII.  c.  34,  could  avail  himself  of  the  breach  of  condition 
(Wright  v.  Burroughes,  3  C.  B.  685).  Held,  secondly,  that  the  allegation 
of  a  mere  pretended  charter  of  demise  did  not  show  title  in  the  pit.  (Ib.). 
Held,  thirdly,  that  the  allegation  that  the  trespass  had  been  committed  with 
force  and  arms,  did  not  import  a  forcible  entry  (Ib.).  Held,  fourthly,  that 
the  replication  was  not  bad  for  departure  (Ib.). 

flea  of  Possessory  Title.']    A  special  plea  in  trespass,  claiming  for  deft,  a 
possessory  right  or  title,  must  give  express  colour,  otherwise  it  is  bad,  as 
amounting  to  the  general  issue,  and  violating  the  rule  that  a  plea  must  deny 
or  confess,  and  avoid  the  matter  alleged  in  the  declaration ;  but  a  plea  of 
liberum  tenementum  is  free  from  this  objection,  for  it  gives  apparent  colour, 
because  it  is  not  inconsistent  therewith  that  the  pit.  had  some  inferior  lease- 
hold or  minor  title  which  gave  him  a  possessory  right  or  title,  or  at  least 
possession.     It  admits  a  sufficient  possession  of  the  pit.  to  support  an  action 
against  a  wrong-doer,  but  denies  his  rightful  possession,  and  asserts  a  right 
to  immediate  possession  in  the  deft.  (Doe  v.  Wright,  10  Ad.  &  E.  763;  1 
Ch.  PI.  539);  whereas,  a  special  plea,  disclosing  a  possessory  title  in  the 
deft.,  as  a  leaseholder  or  termor,  is  at  variance  with,  and  contradicts  the 
foundation  of  the  plt.'s  action  of  trespass;  express  colour,  that  is  a  plausible 
or  apparent,  but  fictitious  title,  must  therefore  be  given  to  the  pit.;  the  object 
being,  to  compel  the  pit.  to  state  specifically  his  title,  or  deny  that  alleged 
in  the  special  plea,  but  which  is  rarely  to  be  attained  by  a  plea  of  liberum 
tenementum,  the  replication  to  which  may  simply  traverse  the  general  alle- 
gation (1  Ch.  PI.  539).     The  derivation  or  commencement  of  an  estate  in 
fee  simple  need  not  be  shown.   It  suffices,  in  general,  to  adduce  the  title  from 
the  last,  also  the  late  owner  in  fee,  from  or  through  whom  the  deft,  claims, 
although  the  fee  was  only  conditional  or  determinable  on  a  certain  covenant 
(Steph.  PI.  343).     In  the  case  of  particular  estates,  being  interests  on  titles 
less  than  on  seisin  in  fee  simple,  and  in  the  case  of  copyholds,  their  com- 
mencement must  be  shown,  that  is,  the  derivation  of  the  title  from  the  last 
seisin  in  fee  must  be  alleged  (Steph.  PI.  344;  1  Saund.  186  d,  n.  1).     One 
claiming  by  inheritance  or  descent,  must  show  how  and  in  what  character 
he  is  heir  (Steph.  PI.  347).     If  the  party  claim  by  conveyance,  each  distinct 
conveyance,  and  the  nature  thereof,  must  be  specially  set  forth  (Steph.  PI. 
347),  according  to  its  legal  import  and  effect,  rather  than  its  form  of  words 
(Steph.  PI.  347  ;  1  Saurid.  275  b,  n.  9).     If  the  conveyance  be  such  that  it 
would,  at  common  law,  be  valid  without  deed  or  writing,  no  deed  or  writing 
need  be  alleged  in  the  pleading,  though  such  document  exist,  and  a  statute 
render  it  necessary,  as  in  the  case  of  conveyance,  with  livery  of  seisin,  &c. ; 
but  if  the  conveyance  at  common  law  requires  a  deed  or  other  writing,  such 
instrument  requires  to  be  alleged,  as  in  the  case  of  a  grant  of  anything  which 
lies  in  grant  and  cannot  be  granted  with  deed  (Steph.  PI.  349;  1   Saund. 
276  a,  n.  2).     If  a  transfer  of  property  be  inoperative,  except  by  statute, 
and  the  statute  requires  it  to  be  in  writing,  as  in  the  case  of  devise  of  lands, 
the  plea  must  show  that  the  will  was  in  writing  (1  Saund.  276  a,  n.  2 ;  1 
Ch.  PI.  539,  540).  , 

Pleas  to  the  Person.]    If  the  accident  be  the  result  of  the  plt.'s  own  faulr, 

this  should  be  specially  pleaded  (Hall  v.  Fernley,  3  Q.  B.  919; 

[  *1102  ]  *Cotterill  v.  Starkie,  8  C.  &  P.  694).     So,  if  it  have  originated 

in  the  plt.'s  negligence  (Knapp  v.  Salisbury,  2  Camp.  500).    But 
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if  the  pit.  drove  against  the  deft.,  that  may  be  shown  under  the  general  issue 
(Pearcy  v.  Walter,  6  C.  &  P.  232). 

No  Notice  of  Action.]  A  defence  that  no  notice  of  action  was  given  pur- 
suant  to  a  local  act,  must  be  specially  pleaded  (Davey  v.  Warne,  14  M.  & 
W.  199 ;  Braham  v.  Watkins,  16  Law  J.  9,  Ex.;  16  M.  &  W.  77 ;  Law  v. 
Dodd,  1  Exch.  845 ;  see  5  &  6  Viet.  c.  97  ;  and  see  ante,  p.  264).  In  order 
to  entitle  a  deft,  to  notice  of  action,  he  must  have  acted  bonafide,  and  have 
reasonable  ground  for  believing  that  he  was  acting  under  the  statute  (Cann 
v.  Clipperton,  10  Ad.  &  E.  582);  and  he  will  be  protected,  though  the  real 
facts  afford  no  justification  under  the  statute  (Ib.).  It  is  a  question  for  the 
jury,  whether  he  intended  to  act  under  the  statute,  or  whether  it  was  really 
his  belief  that  he  was  doing  so  (Mason  v.  Newland,  9  C.  &  P.  575 ;  Rudd 
v.  Scott,  2  Sco.  N.  R.  631 ;  Haseldine  v.  Grove,  3  Q.  B.  997). 

It  must  also  be  pleaded  specially,  that  the  act  was  done  by  the  authority 
of  the  statute,  or  in  pursuance  of  it,  and  that  there  has  been  a  tender  of 
amends ;  or,  that  the  place  is  within  the  statutable  limits,  and  that  the  venue 
is  wrong ;  or,  that  the  pit.  has  not  commenced  his  action  in  time  (Richards 
v.Easto,  15M.  &  W.  244). 

In  trespass  for  entering  a  yard,  the  deft,  was  allowed  to  plead  that  he 
entered  for  the  purpose  of  viewing  a  mare  then  in  a  stable  in  the  yard  which 
had  been  recently  stolen  from  him  (Webb  v.  Beavan,  6  Man.  &  G.  1055). 

In  trespass  to  personal  property,  in  general,  matters  which  admit  the  plt.'s 
property,  as  well  as  the  seizure,  must  be  pleaded  (Com.  Dig.  Pleader,  3  M, 
25  ;  1  Ch.  PI.  439).  The  deft,  may  show  under  the  general  issue,  by  virtue 
of  the  11  Geo.  II.  c.  19,  s.  21,  that  he  took  the  goods  as  a  distress  for  rent, 
but  if  the  goods  were  taken  clandestinely  from  off  the  premises,  and  after- 
wards seized  by  the  deft.,  that  must  be  pleaded  specially  (Vaughan  v.  Davis, 
1  Esp.  256;  Furneaux  v.  Folherby,  6  Camp.  136;  see  ante,  "JUSTICES," 
"  OFFICER,"  &c.,  as  to  their  pleading  the  general  issue). 

In  trespass  against  B.  and  C.  for  seizing  and  converting  the  goods  of  A., 
B.  alone  justified  the  seizure  and  impounding  of  the  goods,  as  a  distress  for 
rent,  within  thirty  days  after  they  had  been  wrongfully  removed  from  the 
demised  premises.  A.  new  assigned,  and  he  brought  his  action,  not  for  the 
trespasses  in  the  plea  mentioned,  but  for  that  B.  after  the  seizure,  and  after 
the  payment  and  acceptance  of  the  rent  and  expenses,  and  after  he  ought  to 
have  restored  to  A.  the  goods  so  distrained,  retained  possession  thereof,  and 
sold  and  disposed  of  them ;  semble,  that  this  is  no  departure  (West  v.  Nibbs, 
4  C.  B.  172).  Qucere,  whether  a  departure  can  be  taken  advantage  of  on 
general  demurrer  (Ib.). 

If  deft,  imprison  pit.  by  process  of  a  superior  court,  and  pit.  bring  tres- 
pass, he  will  make  out  a  prima  facie  case,  by  showing  the  imprisonment  in 
consequence  of  deft.'s  act,  and  deft,  to  discharge  himself  must  plead  specially 
(Briant  v.  Glutton  ;  Sowell  v.  Champion,  6  Ad.  &  E.  416,jper  cur.).  And 
where  it  was  the  regular  course  of  proceeding  of  an  inferior  court  for  the 
judge  on  a  verdict  to  issue  execution,  the  fact  of  a  pit.  bringing  his  plaint  in 
that  court,  and  not  countermanding  the  execution,  was  considered  sufficient 
evidence  of  authority  for  executing  it  to  render  him  prima  facie  liable  in 
trespass  for  a  levy  regularly  made,  so  as  to  throw  upon  him  the  onus  of 
justifying  under  the  process  of  the  court  if  he  could  (Coomer  v.  Latham,  16 
M.  &  W.  713).  But  where  the  attorney's  defence  is  that  he  sued 
*out  a  legal  writ,  on  a  legal  judgment,  and  that  the  sheriff  of  his  [  *1103  ] 
own  wrong  executed  it  illegally,  that  is  a  defence  under  not  guilty 
(Sowell  v.  Champion,  6  Ad.  &  E.  416). 
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A  distress  or  seizure  for  tolls  (Bennington  v.  Taylor,  Lutw.  1519);  stal- 
lage at  a  fair  (Bodle  v.  Wilkins,  3  Lev.  224);  under  a  by-law  (Kirk  v. 
Nowill,  1  T.  R.  119);  or  for  damage  feasant  by  the  occupier  (1  Saund. 
221 ;  2  Saund.  294);  by  a  commoner  (1  Saund.  346 ;  Cope  v.  Marshall,  2  « 
Wils.  51);  or  other  matter  of  justification,  with  or  without  process,  must  be 
pleaded  specially,  even  before  the  New  Rules.  A  general  allegation  of  pos- 
session in  a  plea  justifying  trespass  damage  feasant  is  sufficient,  independ- 
ently of  the  statute  2  &  3  Will.  IV.  c.  71,  as  it  is  not  a  local  action  like 
trespass  q.  c.f.  (1  Saund.  221,  n.  1). 

An  adjudication  by  a  magistrate  under  the  Game  Act,  for  a  trespass  to 
land,  may  be  given  in  evidence  under  the  general  issue  (Robinson  v.  Vaughan, 
8  C.  &  P.  252). 

Where  a  count  in  trespass  is  improperly  substituted  for  one  in  case  or 
vice  versa,  or  where  trespass  and  case  are  misjoined,  it  is  ground  of  general 
demurrer,  motion  in  arrest  of  judgment,  or  a  writ  of  error  (Savignac  v. 
Roome,  6  T.  R.  125 ;  see  Cowp.  407 ;  1  B.  &  B.  476 ;  Weston  v.  Wood- 
cock, 7  Dowl.  P.  C.  853;  Holford  v.  Bayley,  8  Q.  B.  1000;  in  Exchequer 
Chamber,  on  writ  of  error,  Sept.  1848).  But  where  the  count  commences 
with  a  statement  of  a  writ  in  case,  and  contains  a  complaint  which  is  the 
subject  of  trespass,  it  is  good  after  verdict,  it  seems,  unless  specially  de- 
murred to  (Hudson  v.  Nicholson,  5  M.  &  W.  437  ;  see  Brown  v.  Boorman, 
11  Cl.  &Fin.  1). 

General  Issue  by  Statute.']  In  an  action  against  justices  of  the  peace, 
mayors,  constables,  and  other  peace  officers,  or  any  others  acting  in  their 
aid  and  assistance  or  by  their  command,  for  any  thing  done  by  them  by 
virtue  or  by  reason  of  their  offices,  the  special  matter  may  be  given  in  evi- 
dence under  the  general  issue  (21  Jac.  I.  c.  12,  s.  5;  Co.  Lit.  283 ;  Vaugh. 
Ill ;  see  Nathan  v.  Cohen,  3  Camp.  257;  M'Cloughan  v.  Clayton,  Holt, 
N.  P.  478;  ante,  pp.  18,  263).  So,  for  any  thing  done  in  pursuance  of 
the  Bankrupt  Act,  6  Geo.  IV.  c.  16,  s.  44;  although  this  defence  is  usually 
specially  pleaded  (see  1  Mont.  B.  L.  410).  So,  the  Lord  Chancellor,  if 
sued  for  committing  a  person,  may  plead  the  general  issue  (Decas  v. 
Brougham  (Lord),  6  C.  &  P.  249).  So,  under  the  Highway  Act,  Turnpike, 
Poor-Law,  Muncipal  Corporations  Act,  Militia  and  Assessed  Tax  Acts, 
building  and  other  acts  protecting  persons  acting  in  the  execution  of  their 
office,  or  others  in  aid  of  them  (1  Ch.  PI.  546 ;  Wells  v.  Ady,  2  C.  M.  & 
R.  128 ;  but  see  per  Alderson,  B.  ib.).  But  this  power  cannot  now  be  exer- 
cised in  those  cases  where  the  privilege  is  exercised  under  acts  commonly 
called  public,  local,  and  personal,  or  local  and  personal,  or  acts  of  a  local 
and  personal  nature  (5  &  6  Viet.  c.  97,  s.  3).  An  act  for  establishing  a 
local  court  of  requests  is  within  this  statute,  though  the  act  contained  a 
clause  making  it  a  public  act  (Cock  v.  Gent,  12  M.  &  W.  234).  But  neither 
the  Metropolitan  Building  nor  Police  Act  is  local  and  personal  within  the 
statute  (Richards  v.  Easto,  15  M.  &  W.  244;  Barnett  v.  Cox,  16  Law  J. 
27,  M.  C. ;  9  Q.  B.  617) ;  and  in  all  cases  where  the  general  issue  is 
pleaded  under  an  act  of  parliament,  the  words  "by  statute"  must  be  inserted 
in  the  plea  (R.  G.  T.  T.  1  Viet.).  Military  officers,  &c.,  acting  officially 
(6  Geo.  IV.  c.  108,  s.  97);  constables  (7  Jac.  I.  c.  5);  special  constables 
(1  &  2  Will.  IV.  c.  41) ;  metropolitan  police  (10  Geo.  IV.  c.  44,  s.  41  ;  2 
&  3  Viet.  c.  47,  s.  5) ;  Thames  police  (3  &  4  Will.  IV.  c.  19) ;  the  horse 
patrol  (6  &  7  Will.  IV.  c.  50,  s.  1) ;  police  constables  in  corporate  boroughs 
(5  &  6  Will.  IV.  c.  76,  s.  19),  and  those  who  act  in  *their  aid 
[*1104]  may  plead  the  general  issue  to  an  action  for  any  thing  done  in  the 
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execution  of  their  office,  and  give  the  special  matter  in  evidence  (see  Hodges 
v.  Chapman,  2  Bing.  523).  So,  parties  distraining  for  rent  arrear  (11 
Geo.  II.  c.  19,  s.  21). 

The  general  issue  by  statute  lets  in  not  only  defences  given  by  the  statute, 
but  also  those  which  would  have  arisen  at  common  law  (Ross  v.  Clifton,  11 
Ad.  &  E.  631 ;  9  Dowl.  1033,  and  Langford  v.  Woods,  7  Man.  &  G.  629); 
and  likewise  defences  resting  partly  on  the  statute,  and  partly  at  common, 
law  (Ib. ;  and  Maund  v.  Monmouthshire  Canal  Company,  1  C.  &  M.  606); 
and  it  extends  also  to  new  assignments  (Mason  v.  Newland,  9  C.  &  P.  574). 
Special  pleas  making  defences,  which  by  the  statute  might  be  given  in  evi- 
dence under  the  above  plea,  will  not  be  allowed  along  with  it  (Legge  v. 
Boyd,  1  Man.  &  G.  902;  9  Dowl.  59;  and  see  Williams  v.  Jones,  11  Ad. 
&  E.  643 ;  Eagleton  v.  Gutteridge,  11  M.  &  W.  105). 

Estoppel  must  be  specially  pleaded.']  Thus,  if  deft,  obtained  a  verdict 
against  the  pit.  in  a  former  action  upon  the  same  cause  of  action  as  that 
which  forms  the  subject  of  the  second  suit,  if  the  verdict  be  not  pleaded  as 
an  estoppel,  it  is  not  conclusive  against  the  pit.,  but  only  evidence  to  go  to  the 
jury  (Vooght  v.  Winch,  2  B.  &  A.  668 ;  Stafford  v.  Clark,  2  Bing.  377 ; 
ante,  Vol.  I.  pp.  62,  1086). 

Plea  of  Right  of  Way  to  be  taken  distributively .]  Where,  in  an  action 
of  trespass  q.  c.f.,  the  deft,  pleads  a  right  of  way  with  carnages  and  on  foot 
in  the  same  plea,  and  issues  taken  thereon,  the  plea  shall  be  taken  distribu- 
tively  ;  and  if  a  right  of  way  with  cattle  on  foot  only  shall  be  found  by  the 
jury,  a  verdict  shall  pass  for  the  deft,  in  respect  of  such  of  the  trespasses 
proved  as  shall  be  justified  by  the  right  of  way  so  found,  and  for  the  pit.  in 
respect  of  such  of  the  trespasses  as  shall  not  be  so  justified.  If  the  plea  set 
up  a  right  of  way  for  all  purposes,  and  the  jury  find  a  qualified  right  only, 
as  to  cart  timber,  the  verdict  cannot  be  entered  for  the  deft,  for  this  qualified 
right;  this  rule  does  not  extend  to  such  case  (Higham  v.  Rabett,  5  Bing.  N. 
C.  623 ;  and  see  Knight  v.  Moore,  3  Bing.  N.  C.  3 ;  Phythian  v.  White,  1 
M.  &  W.  216 ;  Pratt  v.  Mann,  3  Man.  &  G.  691 ;  see  "  WAY"). 

Plea  of  Right  of  Common  distributive.]  By  R.  G.  H.  T.  4  Will.  IV.  r. 
5 :  "  And  where,  in  an  action  of  trespass  q.  c.  /".,  the  deft,  pleads  a  right  of 
common  of  pasture  for  divers  kinds  of  cattle,  e.  g.  horses,  sheep,  oxen,  and 
cows,  arid  issue  is  taken  thereon,  if  a  right  of  common  for  some  particular 
kind  of  commonable  cattle  only  be  found  by  the  jury,  a  verdict  shall  pass 
for  the  deft,  in  respect  of  such  of  the  trespasses  proved  as  shall  be  justified 
by  the  right  of  common  so  found,  and  for  the  pit.  in  respect  of  the  trespass 
which  shall  not  be  so  justified."  Upon  the  trial  of  a  feigned  issue,  to  try 
whether  A.  was  entitled,  for  or  in  respect  of  Blackacre,  to  a  separate  right 
of  feeding  and  unfolding  a  limited  number  of  sheep  over  certain  open  fields 
and  commons,  it  appeared  that  A.  had  a  right  of  common  over  such  open 
fields  and  commons  in  respect  of  sheep  levant  and  couchant  in  Blackacre : 
held,  that  the  evidence  negatived  the  unlimited  right  claimed,  and  that  the 
verdict  was  properly  found  for  the  deft.,  notwithstanding  the  rules  of  H.  T. 
4  Will.  IV.,  which  do  not  apply  to  feigned  issues  (Pratt  v.  Mann,  3  Man.  & 
G.  691).  And  in  all  actions  in  which  such  right  of  way  or  common  as 
aforesaid,  or  other  similar  right,  is  so  pleaded,  if  the  allegations  as  to  the 
extent  of  the  right  are  capable  of  being  construed  distributively,  they  shall 
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be  taken  distributively  (R.  G.  II.  T.  4  Will.  IV.)     Notwithstanding  these 

*rules,  where  a  right  of  folding  cattle  without  limit  was  pleaded, 

[*1105]    and  a  right  of  common  for  cattle  levant,  &c.,  proved,  the  court 

would  not  enter  a  verdict  to  the  extent  of  the  right  proved  (Pratt 

v.  Mann,  3  Man.  &  G.  691 ;  see  "  COMMON"). 

Under  3  &  4  Will.  IV.  c.  71,  there  may  be  a  substantial  enjoyment  for 
thirty  years,  though  the  claimant  did  not  use  his  common  for  a  year  or  two, 
whilst  he  had  no  commonable  cattle,  and  that  is  a  question  for  the  jury  (Carr 
v.  Foster,  3  Q.  B.  581).  By  section  5,  it  is  enacted,  "  that  in  all  pleadings 
to  actions  of  trespass  it  shall  be  sufficient  to  allege  the  enjoyment  of  the 
above  rights,  as  of  right  by  the  occupiers  of  the  tenant  in  respect  of  which 
the  same  is  claimed  for,  and  during  such  of  the  periods  mentioned  in  that 
act,  as  may  be  applicable/o  the  case  and  without  claiming  in  the  name  or 
right  of  the  owner  of  the  fee,  as  was  usually  done  (see  "  ANCIENT  LIGHTS," 
«  COMMON,"  "  WAY"). 

An  excuse  of  the  trespass,  as  on  account  of  a  defect  of  fences  which  the 
pit.  was  bound  to  repair,  must  be  specially  pleaded  (Co.  Lit.  283 ;  2  Saund. 
285;  see  Cooper  v.  Monke,  Willes,  54  ;  Carruthers  v.  Hollis,  8  M.  &  W. 
113) ;  so  must  a  license  from  the  deft.  (Milman  v.  Dolwell,  2  Camp.  379; 
Bennett  v.  Alcott,  2  T.  R.  168;  Taylor  v.  Smith,  7  Taunt.  156 ;  Com.  Dig. 
3  M,  35  ;  1  Ch.  PI.  540  ;  see  Wood  v.  Leadbetter,  13  M.  &  W.  828  ; 
Kavanagh  v.  Gudge,  7  Man.  &  G.  316 ;  Roberts  v.  Davey,  2  B.  &  Ad.  664  ; 
Watson  v.  Waltham,  2  Ad.  &  E.  485) ;  so  must  a  justification  under  a  rent- 
charge,  or  in  respect  of  any  easement,  or  incorporeal  right,  as  common  of 
fishery,  of  pasture,  of  turbary,  a  public  or  private  right  of  way,  whether  by 
grant,  will,  or  prescription,  custom,  or  of  necessity  (see  "WAY,"  and  cases 
cited). 

An  entry  by  authority  of  law,  without  process,  must  also  be  specially  plea- 
ded,  as  that  the  locus  in  quo  was  an  inn  (Com.  Dig.  3  M,  35).  So,  an  entry 
to  demand  payment  of  a  debt  due  to  deft.  (Ib. ;  Holdringshaw  v.  Rag,  Cro. 
Eliz.  876) ;  or  prevent  murder  (Handcock  v.  Baker,  2  B.  &  P.  260) ;  to  abate 
a  nuisance  to  a  water-course  (Raikes  v.  Townsend,  2  Sm.  9).  So,  that  he 
entered  by  virtue  of  process  (1  Saund.  298,  n.  1  ;  Ratcliffe  v.  Barton,  3  B.  & 
P.  223;  Dennis  v.  Roults,  Lut.  914). 

A  plea  justifying  entering  another's  close  to  abate  a  nuisance  must  show 
previous  notice  to  remove  it ;  that  the  pit.  was  a  wrongdoer  in  placing  it  there, 
or  that  it  was  immediately  dangerous  to  life  (Jones  v.  Williams,  11  M.  &  W. 
176). 

The  deft,  may  plead  that  the  pit.  was  an  alien,  and  held  under  a  lease  void 
by  statute  (Lapiere  v.  M'Intosh,  9  Ad.  &  E.  857) ;  but  he  may  now  hold  a 
twenty-one  years'  lease,  for  the  purposes  of  residence  or  occupation  (7  &  8 
Viet.  c.  66  ;  see  Wootton  v.  Stephanoni,  12  M.  &  W.  129). 

The  deft,  must  also  plead  a  justification  in  respect  of  any  claim  by  custom, 
prescription,  or  grant,  to  any  right  of  common,  or  other  profit,  from  or  upon 
land,  or  to  any  way  or  other  easement,  or  to  any  watercourse,  or  to  the  use 
of  any  water  (1  Ch.  PI.  541). 

Accord  and  Satisfaction.}  This  must  be  special  pleaded  (see  a  form  of 
plea  in  Shurman  v.  Wild,  11  Ad.  &  E.  453;  see  Hey  v.  Moorhouse,  6 
Bing.  N.  C.  52).  A  satisfaction  from  the  person  by  whose  command  deft, 
committed  the  trespass  is  a  defence.  See  "  ACCORD  AND  SATISFACTION." 

L  imitation  of  Action.]    For  the  limitations  of  actions  against  justices, 
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constables,  excise  officers,  and  others,  see  these  titles,  and  generally,  "  LIMI- 
TATIONS, STATUTE  OF,"  "  CASE.") 

^Tender  of  Amends.]  See  "TENDER."  In  the  case  of  a  magis- 
trate, &c.,  being  sued  for  anything  done  in  the  execution  of  his  [*1106] 
office,  a  tender  of  amends  before  writ  is  a  defence  to  the  action  (24 
Geo.  II.  c.  44,  s.  2) ;  the  plea  will  not  cure  an  informality  in  the  notice  (3 
Ch.  PI.  316),  where  see  a  form,  as  well  as  in  Martin  v.  Upcher,  3  Q.  B. 
662 ;  see  a  form  of  plea  in  trespass  to  lands,  disclaimer  of  tiile,  and  tender 
of  amends  and  replication,  Williams  v.  Price,  3  B.  &  Ad.  695 ;  Thompson 
v.  Jackson,  1  Mag.  &  G.  245,  n.  (a)  ;  see  further,  ante,  pp.  24,  270). 

Judgment  recovered.]  See  "  JUDGMENT  ;"  and  see  a  form  of  plea,  Basham 
v.  Lumley,  3  C.  &  P.  489,  n.  (e).  A  recovery  against  a  co-trespasser  is  a 
bar  to  the  action,  and  cannot  be  given  in  evidence  even  in  mitigation  of  dama- 
ges under  the  general  issue  (Cro  Jac.  74 ;  Com.  Dig.  Action,  K,  4  L ;  1 
Saund.  207  a  ;  Day  v.  Porter,  2  MOO.&  R.  151  ;  and  see  Martin  v.  Kennedy, 
2  B.  &  P.  70). 

Payment  into  Court.]  See  ante,  p.  418,  and  the  late  stat.  6  &  7  Viet, 
c.  96,  s.  2,  empowers  the  deft,  to  pay  money  into  court  in  certain  actions 
for  defamation  ;  and  in  many  cases  it  is  judicious  to  follow  this  act  as  to  parts 
of  the  trespass  if  they  cannot  be  justified.  But  this  is  the  only  plea  that  will 
be  allowed  to  that  part  to  which  the  payment  is  pleaded  (Thompson  v.  Jack- 
son, 1  Man.  &G.  242  ;  see  3  Man.  &  G.  621).  Where  justices,  &c.,  plead 
this  plea,  they  need  not  state  the  character  in  which  the  money  is  paid  (Aston 
v.  Parkes,  3  D.  &  L.  655 ;  see  a  form  of  plea,  Bird  v.  Cooper,  4  Dowl.  148; 
also  to  a  new  assignment,  Griffiths  v.  Jones,  1  M.  &  W.  731  ;  see  post,  417). 

Leave  and  License.]  Where  a  license  to  take  possession  is  part  of  the 
original  bargain  in  a  demise,  that  cannot  be  given  in  evidence  under  the  gene- 
ral plea  of  license,  but  must  be  specially  pleaded  (Jenkins  v.  Lawrence,  8  C. 
&  P.  731  ;  Kavanagh  v.  Gudge,  1  D.  &  L.  927 ;  7  Man.  &  G.  316  ;  ante, 
p.  290).  A  license  even  where  it  is  by  deed  may  any  time  be  revoked  unless 
it  amount  to  a  grant  (Wood  v.  Leadbitter,  13  M.  &  W.  838  ;  ante,  p.  291). 
Pit.  being  distrained  on  for  rent,  gave  deft.,  her  landlord,  the  following  un- 
dertaking :  "  In  consideration  of  Mr.  C.  giving  me  the  furniture  distrained 
for  rent,  I  undertake  to  give  him  possession  of  the  premises  on  or  before  one 
week  from  the  date  hereof.  Pit.  acted  on  this  instrument,  by  selling  some 
of  the  furniture  for  her  own  use,  and  at  the  end  of  a  week  deft,  took  posses- 
sion. Pit.  having  sued  him  in  trespass,  and  deft,  having  pleaded  leave  and 
license  :  held,  that  this  instrument  established  the  plea  (Feltham  v.  Cartwright, 
5  Bing.  N.  C.  569).  Where  a  license  is  pleaded  to  several  trespasses,  it  has 
been  held  that  a  license  commensurate  with,  and  covering  all  the  trespasses 
proved,  must  be  established  by  deft.,  otherwise  he  will  fail  as  to  those  not 
licensed,  and  a  new  assignment  is  not  necessary  (Barnes  v.  Hunt,  11  East, 
451  ;  Hayward  v.  Grant,  1  C.  &  P.  448).  But  see  Bracegirdle  v.  Peacock, 
15  Law  j.  73,  Q.  B.,  per  Patteson,  J.;  1  Saund.  300, /,  g ;  see  LEAVE  AND 
LICENSE). 

Where  the  trespass  is  a  continuing  one,  the  pit.  may  deny  the  license,  and 
also  new  assign  (Loweth  v.  Smith,  12  M.  &  W.  582).  But,  in  general,  a 
new  assignment  of  excess  is  not  necessary  unless  the  pit.  goes  for  substantial 
damages  for  that  which  in  the  declaration  is  laid  only  as  aggravation  (Sy- 
mons  v.  Hearson,  12  Pri.  269;  Kavanagh  v.  Gudge,  1  D.  &  L.  927;  7 


1106  TRESPASS. 

Man.  &  G.  316).  A  revocation  of  the  license  before  the  trespass  should  be 
replied  (Feltham  v.  Cartwright,  supra-,  1  Saund.  300  a  ;  2  Saund.  5,  n.  3  ; 
see  "  LEAVE  AND  LICENSE"). 

*  Denial  of  Plaintiffs  Title.]  The  plea  cither  denies  that  the 
[  *1107  ]  close  is  the  plt.'s,  or  that  the  pit.  was  possessed  of  the  close.  A 
plea  denying  the  close  to  be  the  plt.'s  is  now  a  denial  of  the  plt.'s 
title  to  the  close,  just  as  it  was  formerly  requisite  to  prove  it  under  not 
guilty;  it  therefore  denies  the  possession  of  a  mere  wrong  doer,  or  in  other 
cases  the  right  to  the  possession,  and  is  therefore  a  denial  of  title  (Purnell  v. 
Young,  3  M.  &  W.  288) ;  the  plea  means  that  the  pit.  had  not,  at  the  time 
of  the  trespass,  such  a  possession  of  the  close,  &c.,  as  will  enable  him  to 
maintain  trespass  (Heath  v.  Milward,  3  Bing.  N.  C.  98;  Wheeler  v.  Monti- 
fiore,  3  Q.  B.  133).  To  a  declaration  for  breaking  and  entering  the  plt.'s 
close,  the  deft,  pleaded,  first,  the  general  issue ;  secondly,  that  the  close  was 
not  the  close  of  the  pit. ;  thirdly,  that  it  was  the  soil  and  freehold  of  the  deft. ; 
held,  that  evidence  of  possession  entitled  deft,  to  a  verdict  on  the  second  plea 
(Heath  v.  Milward,  2  Bing.  N.  C.  98) ;  and  in  Brown  v.  Dawson  (12  Ad.  & 
E.  628),  Lord  Denman,  C.  J.,  says,  "  We  agree  that  the  question  of  title  is 
not  to  be  raised  on  a  plea  of  possession.  We  agree,  also,  that  this  action  is 
possessory,  and  that  possession  is  sufficient  for  the  pit.  in  trespass  against  a 
wrong  doer.  But  these  elementary  principles  must  be  understood  reasona- 
bly. A  mere  trespasser  cannot  by  the  very  act  of  trespass,  immediately, 
and  without  acquiescence,  give  himself  what  the  law  understands  by  posses- 
sion against  the  person  whom  he  ejects,  and  drive  him  to  produce  his  title,  if 
he  can,  without  delay,  reinstate  himself  in  his  former  possession.  Where 
the  plea  only  traverses  the  plt.'s  possession  (Fleming  v.  Cooper,  5  Ad.  &  E. 
221),  it  would  seem  that  deft,  cannot  set  up  a  title  in  himself.  But  there  is 
a  difference  of  opinion  between  the  Queen's  Bench  and  Exchequer,  as  to  the 
effect  of  a  plea  denying  that  the  locus,  &c.,  is  the  close  of  the  pit.,  Parke,  B., 
being  of  opinion,  that  it  has  the  same  effect  as  not  guilty,  at  common  law, 
and  therefore  enabled  the  deft,  to  show  title  in  himself  (Purnell  v.  Young,  3 
M.  &  W.  288;  Harrison  v.  Dixon,  12  M.  &  W.  142);  the  Queen's  Bench 
holding,  that  the  plea  only  put  the  possession  in  issue,  and  that  a  title  in 
deft.,  or  another,  should  be  specially  pleaded  (Whittington  v.  Boxall,  5  Q.  B. 
139;  see  Heath  v.  Milward,  2  Bing.  N.  C.  98).  It  has  since  been  held, 
that  the  deft,  may  show  title  in  himself,  or  some  other  person  under  whose 
authority  he  claims  to  have  acted  (Jones  v.  Chapman,  18  Law  J.  456, 
Ex. ;  2  Ex.  803).  Qucere,  can  defence  of  tenancy  in  common  with  pit.,  be 
proved  under  not  possessed?  (Murray  v.  Hall,  18  Law  J.  16,  C.  P.). 

The  declaration  charged  an  injury  to  a  messuage  and  premises  in  the 
plt.'s  possession :  it  was  held,  that  he  was  entitled  to  recover  on  proof  of 
possession  of  only  two  rooms  in  the  house  (Fenn  v.  Grafton,  2  Bing.  N.  C. 
617).  But  a  justification  by  the  deft,  as  a  possessor  of  a  dwelling-house, 
will  not  be  supported  by  evidence  of  possession  of  two  rooms  in  a  house 
(Monkes  v.  Dykes,  4  M.  &  W.  567  ;  see  Bond  v.  Dounton,  2  Ad.  &  E.  26). 
Trespass  for  breaking  and  entering  three  closes.  Plea,  that  the  closes  were 
the  property  of  a  third  person,  and  that  deft,  entered  as  his  servant;  and 
the  pit.  replied,  showing  title  in  himself:  held,  that  on  the  pit.  proving  his 
case  as  to  two  only  of  the  closes,  the  issue  was  distributable,  and  that  the 
pit.  was  entitled  to  a  verdict  as  to  the  two  closes,  and  deft,  as  to  the  third 
(Phythian  v.  White,  1  M.  &  W.  216). 

It  is  no  defence  that  the  pit.  is  only  tenant  in  common  with  another ;  for 
this  is  a  matter  for  plea  in  abatement,  nor  can  the  deft,  show  on  this  plea 
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that  the  co-tenant,  not  joined,  had  licensed  him  to  commit  the  trespass,  where 
it  amounted  to  a  destruction  of  the  soil,  as  cutting  peat,  &c.  (Wilkinson  v. 
Haygarth,  16  Law  J.,  N.  S.,  *Q.  B.  103).     Where  a  mortgagee 
is  not  to  enter  till  default,  and  he  brings  trespass  against  a  third  [  *1108  ] 
party,  before  such  entry,  the  deft,  is  entitled  to  a  verdict  on  a  plea 
denying  that  the  land  is  the  land  of  the  pit.  (Wheeler  v.  Montefiore,  2  Q.  B. 
133).     Under  this  plea  the  abuttals,  or  other  description  of  the  close,  are 
put  in  issue  (Murdy  v.  M'Dermott,  8  Ad.  &  E.  138 ;  Webber  v.  Richards, 
1  Q.  B.  439). 

The  pit.  and  the  deft,  carried  on  business  as  partners  on  the  plt.'s  premi- 
ses :  the  duration  and  terms  of  the  partnership  were  not  definitely  settled. 
On  the  26th  of  December,  the  pit.  served  the  deft,  with  a  notice  of  dissolu- 
tion. On  the  2nd  of  January,  the  deft,  broke  and  entered  the  shop,  &c.,  of 
the  pit.,  where  the  partnership  concerns  were  carried  on,  and  the  books 
kept ;  for  which  entry  the  pit.  declared  in  trespass,  and  the  deft,  pleaded  not 
possessed.  Held,  that  the  pit.  was  entitled  to  recover.  Where  a  partner- 
ship at  will  exists  between  A.  and  B.,  the  business  being  carried  on  on  the 
premises  of  A.,  such  partnership  is  put  an  end  to  by  a, notice  of  dissolution, 
and  A.  can  maintain  trespass  for  a  subsequent  entry  by  B.  on  that  part  of 
his  premises  where  the  partnership  business  had  been  transacted  (Benham 
v.  Gray,  17  Law  J.  50,  C.  P. ;  5  C.  B.  138). 

If  to  two  counts  for  two  assaults  the  deft,  pleads  that  the  assaults  in  the 
different  counts  are  but  one  and  the  same,  and  then  son  assault  demesne,  this 
is  bad  on  demurrer  (1  Ch.  PI.  429).  But,  if  the  pit.  reply  to  the  plea 
instead  of  demurring,  he  admits  the  allegation  that  there  is  but  one  cause  of 
action,  and  is  restricted  thereto  at  the  trial  (Gall  v.  Dalrymple,  1  R.  &  M. 
118).  The  pit.  should  therefore  demur,  if  it  be  material  to  him  to  rely  upon 
each  separate  count,  and  not  to  be  limited  to  one  cause  of  action ;  or,  if 
there  be  two  distinct  causes  of  action,  he  might,  it  should  seem,  traverse  and 
take  issue  upon  the  allegation  that  the  torts  are  one  and  the  same  (1  Ch.  PI.  429). 

Several  Pleas  in  Trespass  to  Real  Property, .]  In  trespass  q.  c.f.  pleas 
of  soil  and  freehold  of  the  deft,  in  the  locus  in  quo,  and  of  the  deft.'s  right  to 
an  easement  there,  pleas  of  right  of  way,  of  common  of  pasture,  of  common 
of  turbary,  and  of  common  of  estovers,  are  distinct,  and  are  to  be  allowed. 
But  pleas  of  right  of  common  at  all  times  of  the  year,  and  of  such  right  at 
particular  times,  or  in  a  qualified  manner,  are  not  to  be  allowed.  So,  pleas 
of  right  of  way  over  the  locus  in  quo,  varying  the  termini,  or  the  purposes, 
are  not  to  be  allowed  (R.  G.  H.  T.  4  Will.  IV.)  These  examples  are 
given,  as  some  instances  only  of  the  application  of  the  rules  to  which  they 
relate,  but  the  principles  contained  in  the  rules  are  not  to  be  considered  as 
restricted  by  the  examples  specified  (Ib.).  As  to  the  mode  of  taking  ad- 
vantage of  a  departure  from  these  rules,  see  Ib.,  r.  6,  ante,  p.  665,  "  As- 
SUMPSIT." 

In  trespass  to  land  the  deft,  may  plead  not  guilty  ;  that  the  pit.  was  not 
possessed ;  that  the  deft,  was  seised  in  fee,  that  another  party  was  seised  in 
fee,  and  he  committed  the  trespasses  by  his  command  (Morse  v.  Appleby,  6 
M.  &  W.  141 ;  see  Leuchart  v.  Cooper,  1  Bing.  N.  C.  509 ;  Evans  v. 
Davis,  8  Ad.  &  E.  362;  Bully  v.  Fowkes,  7  Dowl.  P.  C.  839;  Baily  v. 
Cathrey,  1  Dowl.  N.  S.  456 ;  Johnstone  v.  Knowles,  ib.  30).  But  Parke, 
B.,  in  the  case  of  Chant  v.  Lifford,  refused  to  allow  a  plea  of  not  possessed 
and  a  plea  of  liberum  tenementum  of  deft,  to  be  pleaded  together  to  a  simi- 
lar action,  saying  that  the  case  of  Morse  v.  Appleby  had  not  been  properly 
understood  (1  Arch.  Pr.  254).  To  trespass  for  breaking  and  entering  plt.'s 
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close,  and  taking  away  divers  fixtures,  goods,  and  chattels,  the  deft,  was 
allowed  to  plead  not  guilty,  that  the  pit.  had  no  properly  in  the 
[  *1109  ]  goods  and  chattels  in  the  declaration  mentioned;  *that  one  T. 
was  seised  in  fee  of  the  close,  who  demised  to  B.,  and,  after  stat- 
ing various  demises,  that  one  F.  demised  to  II.,  who  became  bankrupt,  and 
that  the  defts.  entered  as  his  assignees,  giving  colour  to  the  pit.,  a  similar 
plea  down  to  the  demise  to  H.,  then  alleging  that  H.  mortgaged  to  one  R., 
and  continued  in  possession  as  tenant  to  him ;  that  H.  became  bankrupt,  his 
tenancy  under  R.  not  having  been  determined  ;  that  the  defts.  were  appointed 
H.'s  assignees,  and  elected  to  continue  tenants  to  R.,  and  entered  as  such, 
and  giving  colour  to  the  pit. ;  that  H.  being  possessed  of  the  premises  in  the 
declaration  mentioned,  for  the  residue  of  a  certain  term,  demised  to  R.,  by 
way  of  mortgage,  and  continued  in  possession  as  tenant  to  R. ;  that  after 
the  mortgage  H.  placed  certain  trade  fixtures  on  the  demised  premises ;  that 
H.  and  R.,  in  order  to  defraud  H.'s  creditors  and  assignees  of  these  fixtures, 
he  expecting  shortly  to  be  made  a  bankrupt,  demised  to  the  pit. ;  that  H. 
became  bankrupt,  and  that  the  defts.  were  appointed  his  assignees,  and  as 
such  entered  upon  the  premises  in  the  declaration  mentioned  (Pym  v.  Graze- 
brook,  3  Man.  &  G.  863). 

A  plea  of  Liberum  tenementum,  that  the  closes  are  not  the  plt.'s,  and  not 
guilty,  will  be  allowed  together  (Morse  v.  Appleby,  6  M.  &  W.  145;  8 
Dowl.  203;  see  "  PLEAS"). 

Trespass  to  Personal  Property.]  Where  the  first  count  was  for  entering 
a  steam-vessel,  and  the  second  for  seizing  and  detaining  her,  the  deft,  was 
allowed  to  plead  not  guilty,  leave  and  license ;  to  part  of  the  trespass  in 
the  first  count,  that  deft,  entered  the  vessel  to  prevent  a  breach  of  the  peace  ; 
to  the  first  count,  that  the  vessel  was  in  danger  of  being  wrecked,  and  the 
deft,  went  on  board  to  save  her ;  to  the  same  count,  that  a  third  party  had 
a  lien  on  the  vessel,  and  that  the  deft,  as  his  servant,  went  on  board  to  take 
possession  of  her ;  and,  to  the  second  count,  pleas  similar  to  the  last  two 
(Johnstone  v.  Knowles,  1  Dowl.  N.  S.  30).  In  false  imprisonment,  on  a 
charge  of  felony,  that  pit.  had  forged  the  acceptance  of  a  bill  of  exchange, 
and  that  deft,  therefore  caused  him  to  be  taken  before  a  magistrate  ;  that 
he  had  issued  an  acceptance  knowing  it  to  be  forged  ;  that  deft,  had  reason- 
able cause  to  believe  that  pit.  had  forged  the  acceptance,  &c.,  and  that  pit. 
had  obtained  money  on  the  bill  under  false  pretences,  &c. ;  the  pit.  refusing 
to  allow  the  circumstance  to  be  given  in  evidence  under  one  plea,  and  it  not 
necessarily  appearing  that  it  was  one  transaction  (Currie  v.  Almond,  5  Bing. 
N.  C.  224).  Where  the  same  facts  and  circumstances  are  differently  stated 
in  different  pleas,  the  rule  applies;  but  where  the  same  facts  lead  to  different 
conclusions  in  law,  it  is  material  to  the  deft,  and  it  is  of  advantage  to  the  pit., 
that  the  different  views  of  the  facts,  which  are  relied  on,  should  be  put  on 
the  record  (per  Tindal,  C.  J.). 

Replication.']  We  have  already  considered  how  to  reply  to  a  declaration 
in  trespass  to  persons  (ante,  p.  25,  and  Vol.  I.  p.  148).  In  trespass  to  per- 
sonal property,  where  the  deft,  has  in  his  plea  merely  justified,  in  his  own 
right,- the  doing  the  act,  the  pit.  may  in  general  reply  de  injurid  (1  East, 
212  ;  1  Ch.  PI.  513  ;  see  "  REPLICATION")  ;  but  if  the  deft,  has  justified  as 
servant  of  another  (Willes,  95 ;  1  B.  &  P.  80),  this  replication  will  not  suf- 
fice. If  the  justification  be  under  a  distress  for  rent  (Willes,  52);  or  the 
taking  and  impounding,  and  not  merely  the  chasing  of  cattle  (Willes,  101  ; 
Cro.  Jac.  225) ;  or  if  the  justification  be  under  a  fieri  facias,  or  other  pro- 
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cess,  the  replication  must  not  be  de  injurid  generally,  but  must  state  the 
particular  answer  to  the  plea  (ante,  p.  25). 

*See  form  of  replication  that  the  judgment  under  which  the 
deft,  justifies  was  set  aside  by  rule  of  court,  Jones  v.  Williams,    [  *1110  ] 
8  M.  &  W.  349. 

Where  an  arrest  is  made  under  process  which  is  afterwards  set  aside  for 
irregularity,  both  the  attorney  and  the  pit.  in  the  suit  are  trespassers  (Cod- 
rington  v.  Lloyd,  8  Ad.  &  E.  449  ;  Brown  v.  Jones,  15  M.  &  W.  191).  It 
is  necessary  in  a  replication  showing  that  the  capias  under  which  the  deft, 
justifies  was  set  aside,  to  show  the  ground  on  which  it  was  so  set  aside; 
because  if  the  writ  were  erroneous,  and  set  aside  on  that  ground,  no  action 
would  lie  (Prentice  v.  Harrison,  4  Q.  B.  857).  But  an  allegation  that  the  writ 
was  irregularly  issued  is  sufficient  (Rankin  v.  De  Medina,  I  C.  B.  183  ;  2 
D.  &  L.  813;  Brown  v.  Jones,  supra;  but  see  Small  v.  Attwood,  3  Y.  & 
C.  129,  per  Lord  Abinger,  C.  B.).  A  writ  of  execution  issued  on  a  judg- 
ment a  year  old,  without  a  sci  fa.,  is  only  voidable,  and  until  avoided,  is 
more  than  a  justification  to  parties  who  caused  it  to  be  executed  (Blanche- 
nay  v.  Burt,  4  Q.  B.  707). 

Where  the  pit.  relies  on  an  act  which  makes  the  deft,  a  trespasser  db  initio, 
he  must  reply  it ;  and  where  the  abuse  is  a  substantive  trespass,  but  not  one 
which  makes  a  trespass  ab  initio,  he  must  newly  assign  (1  Saund.  300,  n. ; 
Smith  v.  Eggington,  7  Ad.&  E.  167). 

Where  the  answer  to  the  plea  confesses  and  avoids  it,  the  replication 
should  be  special  (3  Wils.  26  ;  1  Salk.  221  ;  Cro.  Jac.  147  ;  1  Ch.  PI. 
514).  In  trespass  to  real  property,  if  the  deft,  has  justified  as  servant  or 
bailiff  of  a  freehold  or  termor,  the  pit.  cannot  traverse  the  deft.'s  authority, 
because  he  would  leave  unanswered  the  other  parts  of  the  plea,  and  thereby 
admit  that  another  person  is  entitled  to  the  possession  ;  but,  if  both  parties 
claim  under  the  same  person,  the  command  is  traversable  (1  East,  245  ;  1 
Saund.  357  c,  n.  4).  To  a  plea  of  escape  of  cattle  through  defect  of  fen- 
ces, which  the  pit.  ought  to  have  repaired,  it  is  said  that,  as  the  plea  con- 
tains mere  matter  of  excuse,  the  pit  may  reply  de  injurid  (Willes,  54  ;  Com. 
Dig.  Pleader,  3  M,  29  ;  1  Ch.  PI.  516) ;  or  he  may  deny,  in  particular,  the 
obligation  to  repair,  or  the  defect  of  the  fences,  or  the  deft.'s  right  to  put 
the  cattle  in  a  close  adjoining  the  locus  in  quo,  concluding  to  the  country 
(Ib. ;  1  Saund.  103  b);  but  he  should  apply  specially,  that  the  deft,  turned 
the  cattle  into  the  kens  in  quo,  or  that  they  were  unruly,  and  conclude  with 
a  verification  (Lut.  1358,  1359;  Com.  Dig.  Pleader,  3  M,  29).  As  to  the 
mode  of  replying  to  a  plea  which  gives  colour,  see  1  Ch.  PI.  446  ;  as  to  the 
mode  of  replying  to  the  pleas  of  liberum  tenementum,  license,  right  of  way, 
common,  see  those  titles,  ante,  and  post,  "  WAY  ;"  as  to  new  assignments, 
see  ante,  "  NEW  ASSIGNMENT." 

In  trespass  for  breaking,  entering,  and  expelling  pit.,  the  expulsion  is pri- 
md  facie  mere  matter  of  aggravation,  and  it  suffices  that  the  deft,  justify  the 
breaking  and  entering  only,  and  if  pit.  rely  on  the  expulsion  as  a  subsequent 
trespass,  he  must  new  assign  (Taylor  v.  Cole,  3  T.  R.  292). 

Where  the  deft,  relies  on  an  excess  only  he  should  reply  it  (see  Bone  v. 
Daw,  3  Ad.  &  E.  711  ;  Penn  v.  Ward,  2  C.  M.  &  R.  338,  per  Patteson, 
J.).  Where  he  relies  on  another  distinct  trespass  than  that  justified,  and 
there  is  no  second  count  adopted  to  such  further  trespass,  he  should  new 
assign  (see  NEW  ASSIGNMENT").  If  deft,  have  waived  a  forfeiture  incur- 
red, that  should  be  specially  replied  (Worrall  v.  Clare,  2  Camp.  629). 

Costs.]     As  to  costs  see  "  CASE,"  (3  &  4  Viet.  c.  24,  post). 
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* Precedents  (see  Ch.  PI.  tit.  Trespass). 

Commencement. — Conclusion  of  declaration. 
In  the  Q.  B.  (C.  P.  or  Exch.  of  P.).    On  the  day  of  A.  D.  1850. 

(venue}  to  wit.      A.  B.  by  E.  F.  his  attorney  (or  in  his  own  proper  person) 

complains  of  C.  D.  who  has  been  summoned  to  answer  the  said  A.  B.  (or  pit.)  in  an  action 
of  trespass  for  that  &c.  and  other  wrongs  to  the  pit.  then  did  against  the  peace  of  our 
said  lady  the  queen  and  to  the  damage  of  the  pit.  of  £  and  therefore  he  brings  hid 

suit  &c. 

See  forms  of  declarations  in  trespass  to  persons,  ante,  Vol.  I.  p.  149. 

See  precedents  of  declarations  on  stat.  8  Hen.  VI.  c.  9,  for  a  forcible  entry  and  detainer 

2  Ch.  PI.  865 ;  for  breaking  into  close,  setting  out  the  abuttals,  ib.  868 ;  for  cutting  down. 
&c.,  trees,  ib.  869  ;  for  laying  wood  in  a  close,  ib.;  for  digging  in  coal-mine,  ib.  870 ;  for 
hunting  In  a  close,  ib.  872,  873;  for  mesne  profits,  ante,  p.  355. 

Plea  of  general  issue. 
In  the  Q.  B.  (C.  P.  or  Exch.  of  P.).    The  day  of  A.  D.  1850. 

C.  D.  )  The  deft,  by  E.  F.  his  attorney  says  that  he  is  not  (if  several  defts.  jointly, 
ats.  >  that  they  are  not  nor  is  either  of  them)  guilty  of  the  said  supposed  trespasses 

A.  B.  ^  above  laid  to  his  (or  their)  charge  or  either  of  them  or  any  part  thereof  in  man- 
ner and  form  as  the  pit.  hath  above  thereof  complained  against  him  (or  them).  And  of 
this  the  deft,  puts  himself  (or  defls.  put  themselves)  upon  the  country  &.c. 

Sec  the  commencements  and  conclusions  of  other  pleas,  ante,  pp.  660,  662.  See  plea 
of  general  issue  as  to  part,  with  commencement  of  a  special  plea  as  to  residue,  Ch.  PI. 
by  Pearson,  715. 

See  forms  of  pleas  iu  bar  to  trespass  to  personal  property,  justifying  a  distress  of  cattle 
damage  feasant,  3  Ch.  PI.  1092;  justifying  taking  coals  under  prescriptive  right  to  port- 
duties,  ib. ;  justifying  killing  dog  lor  worrying  sheep,  ib.  1097. 

See  pleas,  justifying  trespass  to  real  property,  as  liberum  tenementum,  enumerating  the 
trespasses,  3"Ch.  PI.  1097  ;  and  the  like  in  a  more  concise  form,  ib.;  plea,  slating  seisin 
in  fee  by  a  copyholder,  3  Ch.  PI.  1100;  justifying  by  tenant  for  years,  giving  colour  to 
pit.  ib.  1101 ;  the  like  by  a  tenant  from  year  to  year,  ib.  1102  ;  justifying  cutting  trees, 
because  overshading  plt.'s  garden,  <fec.,  ib. ;  defect  of  fences,  ib.  1103;  license,  ante,  p. 
281 ;  plea  to  trespass  for  fishing,  that  locus  in  quo  was  deft.'s  freehold,  3  Ch.  PI.  1106;  the 
like  that  the  fishery  was  deft.'s  several  fishery,  in.  1107  ;  the  like  that  deft,  has  a  free  fishery 
in  the  fishery,  ib.  1108;  common  of  fishery,  ib. ;  locus  in  quo  a  navigable  river,  and  a 
public  right  lo  fish  therein,  ib. ;  see  plea  by  a  freeholder,  a  prescriptive  right  of  common 
pasture,  ib.  1109,  ante,  Vol.  I.  p.  811 ;  the  like  by  a  copyholder,  3  Ch.  PI.  1111 ;  prescrip- 
tive right  of  common  by  rector,  ib.  1112  ;  common  pur  cause  de  vicinage,  ib.  1113 ;  com- 
rnon  of  estrovers,  &c.  ib.  1115;  public  way  for  carriages,  &c.,  ib.  1116,  and  post;  private 
way  by  prescription,  by  a  freeholder,  3  Ch.  PL  1118,  and  post ';  the  like  by  a  copyholder, 

3  Ch.  PL  1120;  prescriptive  right  of  way,  that  deft,  has  closes  at  both  ends  of  way,  ib. 
1121 ;  private  way,  by  non-existing  grant,  ib.  1122;  the  like  in  another  form,  76.  1123; 
the  like  of  necessity,  ib.  1125 ;  the  like  by  tenant  under  a  lease,  or  from  year  to  year,  ib. 
1127;  the  like  to  a  well,  to  take  water  by  prescription,  ib. ;  plea,  justifying  entry  to  take 
tithe,  t&.  1128  ;  the  like  under  a  lalitat,  ib.  1130 ;  the  like  under  zfi.fa.  against  pit.  ib.  1 132  ; 

the  like  under  a  ji.  fa.  against  another  person,  ib.  1134;  the  like  by  sheriff', 

[*1112]    under  zji.fa.  ib.  1135;  by  surveyor,  under  highway  act,  13  Geo.  III.  c.  78,  ib. 

1136 ;  justifying  entry  to  make  distress  on  goods  fraudulently  removed,  ib.  1 137. 

See  precedents  of  replications  to  pleas  to  personal  properly,  to  a  justification  of  distress 
damage  feasant,  demise  by  E.  F.  to  pit.,  and  de  injund,  3  Ch.  PL  1205;  to  a  justification 
for  taking  cattle  dam"ge  feasant,  that  pit.  had  right  of  common  in  locus  in  quo,  i!>.  1*01) : 
to  the  like,  delect  offences,  16.;  to  ihe  like,  that  deft,  converted  distress,  ib.  1^07;  the  like 
under  a/i./a.,  that  writ  of  error  allowed,  ib. 
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See  precedents  of  replications  to  pleas  to  real  property,  to  liberum  lenementum,  denial 
of  plea,  3  Ch.  PI.  1208;  to  liberum  tenementum,  demise  by  defl.  to  pit.,  ib.  1209 ;  to  plea 
of  license,  denial  of  license,  ib. ;  to  plea  of  license,  a  countermand,  ib.  1210;  to  plea  of 
defect  of  fences,  that  deft,  turned  the  cattle  in,  ib.;  to  the  like,  that  defl.'s  cattle  were  un- 
ruly, &c.,  ih. ;  to  plea  of  prescriprive  right  of  common,  denial  of  the  right,  ib.  1211 ;  to 
plea  of  right  of  common  approvement  of  common,  ib.  1212 ;  observations  on  traverses  of 
rights  of  common  and  ways  in  general,  ib. 


Evidence  for  Plaintiff  in  Trespass  to  Personal  Property. 

As  to  evidence  in  action  for  trespass  to  persons,  see  ante,  p.  28  ;  and  Vol. 
L,  p.  152). 

Proof  that  the  Thing  injured  may  be  the  Subject  of  this  Form  of  Action.] 
We  have  already  seen  what  personal  property  may  be  the  subject  of  an  action 
of  trespass,  ante,  p.  1091. 

A  cestui  que  trust  or  other  person  having  only  an  equitable  interest  cannot 
in  general  sue  in  the  courts  of  common  law  against  his  trustee,  or  even  a 
third  person  (1  Saund.  on  Uses,  &c.,  222  ;  Goodtitle  v.  Jones,  7  T.  R.  47  ; 
see  Allen  v.  Imlett,  Holt,  N.  P.  641) ;  unless  where  the  action  is  against  a 
mere  wrong-doer,  and  for  an  injury  to  the  actual  possession  of  the  cestui  que 
trust  (Graham  v.  Peat,  1  East,  244 ;  2  Saund.  47  a). 

For  an  injury  to  ammalsferce  natures,  as  hawks,  hares,  rabbits,  fish,  phea- 
sants, &c.,  and  not  generally  merchantable,  it  should  be  alleged  and  proved 
that  they  have  been  reclaimed  or  dead,  or  at  least  that  pit.  was  actually  pos- 
sessed of  them  (Bac.  Abr.  Trespass,  Grymes  v.  Shack,  Cro.  Jac.  262 ;  Pol- 
lexfen  v.  Crispin,  1  Vent.  122;  Child  v.  Greenhill,  Cro.  Car.  554);  but  for 
an  injury  to  all  animals  usually  merchantable,  as  parrots,  monkeys,  &c.,  it 
is  not  necessary  to  show  in  the  pleadings  that  they  are  reclaimed  (Grymes 
v.  Shack,  Cro.  Jac.  262 ;  1  Saund.  84,  n.  2).  In  trespass  for  taking  fish, 
pit.  should  show  that  the  fish  were  edible  and  valuable  (5  Rep.  35;  11  Mod. 
74;  3  Salk.  9;  B.  N.  P.  79;  see  Somerset  (Duke  of)  v.  Fogwell,  5  B.  & 
C.  879).  If  the  action  be  for  taking  away  a  hare  or  rabbit,  &c.  killed  en 
the  plt.'s  land,  pit.  should  prove  it  is  his  land  (Sutton  v.  Moody,  2  Salk.  556  ; 
1  Ld.  Raym.  251 ;  Churchward  v.  Studdy,  14  East,  249);  or,  if  not  killed 
on  plt.'s  land,  he  should  prove  it  was  started  therefrom,  and  that  deft,  pur- 
sued it  (Child  v.  Greenhill,  Cro.  Car.  554;  Coney's  case,  Godb.  123;  Sutton 
v.  Moody,  Salk.  556).  The  same  rules  apply  in  the  case  of  fish  (Child  v. 
GreenhiH,  sipra). 

In  trespass  for  taking  and  killing  animals/ms  natures  not  reclaimed,  it  is 
advisable  in  pleading  to  state  (also  by  consequence  to  prove)  an  entry,  if 
any,  on  the  plt.'s  land,  and  it  is  said  that  trespass  for  killing  rabbits  without 
complaining  of  such  entry  cannot  be  supported  (1  Ch.  PI.  188). 

*It  lies  for  taking  or  injuring  all  inanimate  personal  property, 
and  certain  domiciled  and  tame  animals  of  which  the  law  takes    [*1113] 
notice,  as  dogs,  &c.  (1  Saund.  84,  notes  2,  23;  Com.  Dig.  Action, 
Trover,  C;  Edwards  v.  Engleton,  Hob.  283;  Ireland  v.  Higgins,  Cro.  Eliz. 
125;  Dand  v.  Sexton,  3T.  R.  37). 

Proof  of  Plaintiff's  Right  in  the  Thing  injured.']  The  pit.  must  show 
that,  at  the  time  when  the  injury  was  done,  he  had  -  ither  the  actual  possession 
(Young  v.  Hichens,  6  Q.  B.  606),  or  else  a  c  >•  -ruciive  possession  in  the 
thing  injured,  as  also  a  general  or  qualified  prop^.y  therein  (Mills  v.  Smith, 
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1  T.  R.  480;  Ward  v.  Macaulay,  4  T.  R.  490;  Gorden  v.  Harpur,  7  T. 
R.  9). 

Proof  of  actual  possession  by  the  pit.  of  the  chattel  at  the  time  of  the 
trespass  will  in  all  cases  suffice  to  maintain  this  action  against  a  mere 
wrongdoer,  not  being  the  real  owner  of  the  chattel  (2  Saund.  47  d;  4 
Taunt.  547;  1  Ch.  PI.  198) ;  and  this,  although  such  pit.  had  the  wrongful 
possession  (4  Taunt.  547  ;  Graham  v.  Peat,  1  East,  244  ;  Cro.  Eliz.  819  ;  2 
Marsh.  233) ;  or  was  the  mere  finder  of  the  chattel  (Ib.) ;  indeed  any  pos- 
session is  sufficient  property  against  a  third  person  who  has  no  title  at  all 
(Com.  Dig.  Trespass,  B,  4;  Nelson  v.  Cherrill,  8  Bing.  316).  The  master 
of  a  ship  or  boat  may  bring  trespass  for  an  injury  to  it,  though  not  his  pro- 
perty (Moore  v.  Robinson,  2  B.  &  Ad.  817).  To  support  trespass  de  bonis 
asportatis,  the  goods  must  have  been  in  possession  of  the  pit.  at  the  time  of 
the  injury  (Taylor  v.  Rowan,  7  C.  65  P.  74;  Harrell  v.  Ellis,  2  C.  B.  295); 
merely  locking  them  up  so  as  to  deprive  pit.  of  access  to  them  is  not  suffi- 
cient (Hartley  v.  Moxham,  1  C.  &  M.  504 ;  3  Q.  B.  701 ;  see  Lane  v. 
Dixon,  3  C.  B.  776 ;  Harvey  v.  Bridges,  1  Exch.  261,  263;  per  Lord  Den- 
man,  C.  J.). 

Even  a  gratuitous  bailee  may  maintain  trespass  (Booth  v.  Wilson,  1  B.  & 

A.  59) ;  but  he  cannot  sue,  if  he  be  a  mere  servant  (Blass  v.  Holman,  O\v. 
52  ;  3  Inst.  103;  2  Saund.  47  b,  c,  d't  3  Bla.  Com.  396).     A  distrainer  of 
goods  has  neither  such  an  actual  nor  constructive  possession  in  the  chattel 
seized,  as  will  enable  him  to  bring  trespass  for  an  injury,  the  goods,  till 
sold,  being  in  the  custody  of  law  (1  M'Cle.  &;  Yo.  118),  and  he  who  was  in 
possession  before  the  seizure  is  the  proper  person  to  sue  for  the  injury  (Bro. 
Abr.  Property,  52;  cited  in  1  M'Cle.  &  Yo.  118).     A  sheriff,  having  duly 
seized  goods  under  a  fi.  fa.,  has  a  sufficient  special  property  in  them  to 
enable  him  to  support  this  action  against  any  person  taking  them  out  of  his 
possession  (2  Saund.  47 ;  1  Vent.  52;  1  Lev.  282;  and  see  Swale  v.  Payn- 
ter,  1  D.  &  R.  307).     But  the  sheriff,  in  order  to  maintain  this  action,  must 
continue  in  actual  possession  of  the  goods ;  for,  where  a  sheriff's  officer 
seized  a  table  in  the  name  of  all  the  goods  in  a  house,  and  locked  up  his 
warrant  in  the  table-drawer,  and  left  the  house,  it  was  held,  the  sheriff  could 
not  sue  the  landlord,  who  afterwards  distrained  the  goods  for  rent  (Blades  v. 
Arundale,  M.  &  S.  711) ;  and,  where  the  sheriff  seizes  goods  in  the  posses- 
sion of  the  deft.,  which  he  obtained  by  fraud,  the  sheriff  cannot  maintain 
an  action  against  the  real  owner,  for  rescuing  them  out  of  his  custody  (see 
Bristol  (Earl  of)  v.  Wilsmore,  2  D.  &  R.  755 ;  1  B.  &  C.  514) ;  as  to  his 
re-seizing  goods  for  poundage,  see  7  B.  &  C.  26. 

By  indenture  between  A.  and  B.,  reciting  that  B.  had  become  surety  on 
behalf  of  A.  for  payment  of  600/.,  due  from  A.  to  C.,  in  consideration  of 
C.'s  forbearing  proceedings  against  A.,  A.,  for  the  purpose  of  securing  to 

B.  the  payment  of  the  600/.  in  case  he  should  be  required  to  pay  the  same 
to  C.,  had  executed  a  bond  to  B.,  conditioned  for  the  payment  to  B.,  his  exe- 
cutors, &c.,  of  600Z.  on  a  certain  day,  and  that  for  the  better  securing  to  B. 

the  payment  of  600Z.  *in  case  he  should  be  required  as  such  surety 
[*1114]  to  pay  the  same  to  C.,  A.  had  agreed  to  grant,  &c.,  his  household 

goods  and  effects,  &c.,  to  B. ;  A.,  in  consideration  of  B.  having 
become  such  surety,  granted  unto  B.,  his  executors,  &c.,  his  goods  and 
effects,  &c.,  for  ever,  with  proviso  to  be  void  on  payment  to  C.  of  6GO/.,  and 
interest  on  a  given  day;  a  covenant  by  A.  with  B.  to  pay  the  600Z.  to  C., 
and  to  indemnify  B.,  &c.;  a  covenant  for  quiet  enjoyment  by  B.  in  case  of 
default  to  C.;  covenant  to  insure,  and  a  power  of  sale  to  C. ;  held,  that  B. 
might  maintain  trespass  against  the  sheriff  for  seizing  those  goods  under  a 
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ft.  fa.  against  A.,  notwithstanding  that  up  to  the  time  of  seizure  they  re- 
mained in  A.'s  possession  (Watson  v.  Maguire,  5  C.  B.  836). 

Proof  of  the  pit.  having  the  absolute  or  general  property  over  the  chattel, 
without  proof  of  actual  possession,  is  sufficient  to  maintain  this  action,  for 
the  general  property  of  personal  chattels,  prima  facie,  draws  to  it  possses- 
sion  (Gordon  v.  Harpur,  7  T.  R.  9 ;  2  Saund.  47  a,  n.  (1) ;  Hebbert  v. 
Thomas,  1  C.  M.  &  R.  861 ;  R.  v.  London  (Mayor  of),  4  T.  R.  26).  The 
owner  of  goods,  though  he  has  deposited  them  in  the  hands  of  a  bailee,  may 
maintain  trespass  for  the  taking  of  them,  because  he  still  has  the  general 
property  (Gordon  v.  Harpur,  7  T.  R.  12  ;  Bertie  v.  Beaumont,  16  East,  33), 
in  which  case  there  is  also  a  mixed  possession,  viz.  actual  possession  in  the 
bailee,  and  an  implied  possession  in  the  owner  (4  T.  R.  490) ;  and  the  lord 
of  a  manor  may  recover  in  trespass  for  an  injury  done  to  an  estray,  waif, 
or  for  the  taking  away  a  wreck  before  seizure  by  him,  against  a  stranger, 
the  right  being  actually  vested  in  him  (Smith  v.  Mills,  1  T.  R.  480);  and 
the  owner  of  a  ship  has,  notwithstanding  a  charter-party,  a  sufficient  pos- 
session thereof  to  support  trespass  (Christie  v.  Lewis,  2  B.  &  B.  410 ;  Lucas 
v.  Nockells,  2  Y.  &  J.  310).  So,  an  executor,  for  the  goods  of  his  testator 
(Dunwick  v.  Sterry,  1  B.  &  Ad.  831  ;  Smith  v.  Mills,  4  Edw.  III.  c.  7; 
Thorpe  v.  Stallwood,  5  Man.  &  G.  760) ;  or  the  executor  of  an  executor 
(Com.  Dig.  Trespass,  B,  5),  or  an  administrator  (25  Edw.  III.  c.  11 ;  see 
Elliott  v.  Kemp,  7  M.  &  W.  307 ;  Bac.  Abr.  Executors,  H,  C ;  2  Saund. 
47  «;  Thorpe  v.  Stallwood,  12  Law  J.,  N.  S.,  C.  P.  241),  or  an  executor 
de  son  tort  (1  Ch.  PI.  191);  and  the  owner  of  tithe  may  support  trespass 
after  it  has  been  set  out,  against  a  person  for  injuring  it  (VVilliams  v.  Ladner, 
8  T.  R.  72  ;  see  "  TITHES"). 

The  vendee  of  goods,  even  before  delivery,  has  a  property  sufficient  to 
maintain  this  action  (Com.  Dig.  Trespass,  B,  4 ;  Thomas  v.  Phillips,  7  C. 
&  P.  573) ;  and  the  factor  or  consignee  of  goods,  before  actual  possession, 
has  such  a  constructive  one  as  will  enable  them  to  bring  trespass  (1  B.  &  P. 
47).  So  has  a  legatee  after  having  obtained  the  executor's  assent  to  the 
legacy,  and  he  may  bring  trespass  for  an  injury  committed  before  such 
assent  (Bro.  Abr.  Trespass,  pi.  25.)  Where  the  bonafide  assignee  of  a  bill 
of  sale,  executed  by  the  sheriff  under  a  fi.  fa.  against  the  goods  of  A., 
allowed  the  latter  to  remain  in  the  possession  and  enjoyment  of  the  goods, 
until  another  execution  was  put  in,  and  the  same  effects  were  again  seized,  it 
was  held  that,  the  first  execution  being  notorious,  the  assignee  of  the  bill  of 
sale  might  maintain  trespass  against  the  sheriff,  and  that  an  absolute  change 
of  possession  was  not  necessary  to  give  effect  to  the  bill  of  sale  against  cre- 
ditors (Latimer  v.  Batson,  7  D.  &  R.  106 ;  4  B.  &  C.  652).  The  landlord 
of  a  tenant  from  year  to  year,  although  there  be  no  reservation  of  the  tim- 
ber on  the  premises,  may  support  an  action  of  trespass  vi  et  armis  against 
a  third  person,  for  carrying  it  away,  after  it  has  been  cut  down  (Ward  v. 
Andrews,  2  Chit.  636 ;  post,  p.  1147).  But  the  lessee  cannot  have  an  action 
in  this  form  (Evans  v.  Evans,  2  Camp.  491).  And  a  lessor  may  have  an 
action  of  trespass  against  his  lessee,  for  felling  or  *damaging 
trees,  though  not  excepted  in  the  lease  (1  Saund.  322,  n.  5;  7  [*1115] 
T.  R.  13). 

But,  where  goods  are  delivered  out  of  the  possession  of  the  general  owner, 
and  intrusted  to  a  person,  who  is  to  have  the  exclusive  right  to  use  the  thing, 
the  general  owner  cannot  maintain  trespass  for  the  injury  done  by  a  stranger, 
while  such  person  continues  to  have  such  possession  and  right,  as,  where 
he  has  demised  the  goods  or  let  them  to  hire  for  a  term  unexpired  (1  Ch. 
PI.  70,  189;  Ward  v.  Macauley,  4  T.  R.  490  ;  Gordon  v.  Harper,  7  T.  R. 
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11;  Hall  v.  Pickard,  3  Camp.  187;  Benjamin  v.  England  (Rank  of),  ib. 
417;  Pain  v.  Whitakcr,  1  R.  &  M.  99;  Davics  v.  Connop,  1  Pri.  63;  see 
Bloxham  v.  Sanders,  4  B.  &  C.  911). 

An  auctioneer  put  into  possession  of  fixtures,  for  the  purpose  of  selling 
them,  the  purchaser  being  bound  to  detach  them  from  the  freehold  and  remove 
them,  is  not  entitled  to  maintain  trespass  de  lonis  asportatis  (Davis  v.  Danks, 
18  Law  J.  213,  Ex.;  3  Ex.  435). 

Nor  can  the  general  owner  support  this  action,  against  those  persons  with 
whom  the  actual  possession  and  exclusive  right  of  property  resides,  for  a 
mere  abuse  of  the  goods  intrusted  to  them,  though,  if  there  be  a  destruction 
of  the  chattel,  they  are  liable  in  trespass  for  the  injury  (2  Saund.  47  g).  If 
the  owner  of  a  chattel  gratuitously  permit  another  person  to  use  it,  he  may 
maintain  trespass  for  an  injury  done  to  it,  while  it  is  so  used  (Loland  v. 
Cross,  2  Camp.  4G4;  Hall  v.  Pickard,  3  Camp.  187;  Bertie  v.  Beaumont, 
supra)]  though  it  is  otherwise,  where  the  chattel  is  let  to  hire  (Croft  v.  Ali- 
son, 3  Camp.  187 ;  4  B.  &  A.  590 ;  Ward  v.  M'Cauley,  4  T.  R.  489,  supra"). 
Lord  Abingcr,  C.  B.,  was  of  opinion  that  where  the  pit.  left  a  certificate  of 
liis  character  with  the  deft,  he  could  not  maintain  trespass  for  an  injury  to 
it  whilst  in  the  deft.'s  possession  (Taylor  v.  Rowan,  1  Moo.  &  R.  491). 
AVhere  a  lessor,  during  the  term,  cut  down  some  oak  pollards  growing  upon 
the  demised  premises,  which  wero  unfit  for  timber,  it  was  held  that,  as  a 
tenant  for  life  or  years  would  have  been  entitled  to  them,  if  they  had  been 
blown  down,  and  was  entitled  to  the  usufruct  of  them  during  the  term,  the 
lessor  could  not,  by  wrongfully  severing  them,  acquire  any  right  to  them, 
and  consequently,  that  he,  or  his  vendee,  could  not  maintain  trespass  against 
the  tenant  for  taking  them  (Channon  v.  Patch,  5  B.  &  C.  897);  although,  if 
the  injury  were  sufficient  to  affect  his  reversionary  interest,  he  may  support 
a  special  action  on  the  case  (Gordon  v.  Harper,  7  T.  R.  9;  Biddingfield  v. 
Onslow,  3  Lev.  209 ;  Attersoll  v.  Stevens,  1  Taunt.  190). 

Proof  of  the  pit.  having  a  special  property  or  interest  of  a  limited  or  tem- 
porary nature  in  the  chattel,  at  the  time  of  the  injury,  without  proof  of  actual 
possession,  will  sometimes  suffice  to  maintain  this  action,  as  in  the  case  of  a 
bailee,  with  an  authority  from  the  absolute  or  general  owner,  coupled  with 
an  interest  (Fowler  v.  Down,  1  B.  &  P.  45;  Nicholls  v.  Bastard,  2  C.  M.  & 
R.  659;  2  Saund.  47,  6,  c,  d)]  as  a  factor,  or  consignee  of  goods,  in  which 
he  has  an  interest  in  respect  of  his  commission  (George  v.  Clagett,  7  T.  R. 
359;  Grove  v.  Dubois,  1  T.  R.  113;  Williams  v.  Millington,  1  II.  Bl.  81  ; 
B.  N.  P.  33).  A  tenant  for  years  may  support  trespass  for  cutting  down 
trees,  unless  they  were  excepted  in  the  lease,  though  he  cannot  support  tres- 
pass for  carrying  them  away  (see  Evans  v.  Evans,  2  Camp.  491 ;  Blackett 
v.  Lawes,  2  M.  &  S.  499).  A  shopkeeper,  to  whom  goods  were  sent  to  be 
sold,  or  returned,  has  such  a  special  property  in  them,  as,  being  coupled 
with  possession,  is  sufficient  to  enable  him  to  bring  trespass  against  a  person 
for  taking  them  away  (Colvill  v.  Reeves,  2  Camp.  576).  And  if 
[  *1116  ]  one  have  a  right  to  cut  all  *the  thorns  in  such  a  place,  he  may 
sustain  trespass  against  any  one  who  cuts  them  down,  even 
against  the  grantor;  but  if  he  have  a  right  of  estovers,  and  the  grantor  cuts 
the  whole,  the  remedy  is  case,  and  not  trespass  (2  Salk.  638;  Blackett  v. 
Jones,  supra;  Welch  v.  Nash,  8  East,  394). 

There  are  cases  in  which  the  party  having  the  bare  possession  of  goods, 
\vhich  is  prima  facie  evidence  of  property,  may  sue  a  mere  wrongdoer,  who 
takes  or  injures  them,  although  it  should  appear  that  the  pit.  has  not  the 
strict  legal  title,  there  being  no  claim  by  the  real  owner,  and  the  deft,  having 
no  right  or  authority  from  him  (2  Saund.  47  c,  d;  Nicholls  v.  Bastard,  2  C. 
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M.  &  R.  659 ;  Rackham  v.  Jessup,  3  Wils.  332 ;  Woodson  v.  Newton,  2 
Sira.  777 ;  Brown  v.  Hedges,  1  Salk.  290). 

The  finder  of  any  article  may  maintain  trespass  or  trover  against  any 
person  but  the  real  owner  (2  Saund.  47  d;  Catteris  v.  Cowper,  4  Taunt. 
547).  But  if  the  finder,  from  the  circumstances,  must  have  known  who  was 
the  owner,  and,  instead  of  keeping  the  chattel  for  him,  mean,  from  the  first, 
to  appropriate  it  to  his  own  use,  he  does  not  acquire  it  by  a  rightful  title,  and 
the  true  owner  may  maintain  trespass  (Merry  v.  Green,  7  M.  &  W.  632, 
per  Parke,  B.).  So,  a  person  in  possession  under  an  assignment,  fraudulent 
as  against  creditors,  may  support  trespass  against  a  person  who  cannot  show 
that  he  was  justified  in  what  he  did  as  a  creditor  (Young  v.  Wright,  2  Marsh. 
233). 

Trespass  may  be  supported  by  a  bankrupt  for  goods  acquired  since  his 
bankruptcy  against  a  wrongdoer  (7  T.  R.  397);  but  not  for  goods  acquired 
before  (1  C.  &  P.  147  ;  see  "  BANKRUPTCY").  A  bankrupt's  assignees  can- 
not maintain  this  action  against  a  sheriff  for  taking  the  goods  of  the  bankrupt 
in  execution  after  bankruptcy  (Smith  v.  Mills,  1  T.  R.  475 ;  Cooper  v. 
Chitty,  1  Burr.  20),  but  before  the  issuing  of  the  commission.  By  assign- 
ment, the  assignees  of  bankrupt  take  all  the  subsequently  acquired  property, 
as  well  as  the  property  possessed  by  him  at  the  time  of  his  bankruptcy  (2 
H.  Bl.  444;  see  "BANKRUPTCY");  and,  though  we  have  seen  that  a  bank- 
rupt may  bring  trespass  for  goods  acquired  since  his  bankruptcy,  yet  he 
cannot  do  so  if  the  assignees  interfere  (7  T.  R.  397);  and  for  goods  acquired 
by  him  before  the  act  of  bankruptcy  he  cannot  maintain  any  action,  even  if 
the  assignees  do  not  interfere  (1  C.  &  P.  147  ;  but  see  Clark  v.  Calvert,  8 
Taunt.  742).  An  uncertificated  bankrupt  cannot  maintain  trespass  against 
subsequent  creditors  for  breaking  open  his  house  and  seizing  his  after- 
acquired  property,  his  assignees  having  assented  to  the  seizure,  though  they 
were  unknown  to  the  defts.  until  after  the  commencement  of  the  action  (Hull 
v.  Pickersgill,  3  Mod.  612;  Nias  v.  Adamson,  3  B.  &  Ad.  225);  so  that 
assignees,  for  any  injury  committed  to  the  property  of  the  bankrupt,  which 
they,  by  law,  have  the  possession  of,  may  maintain  trespass  for  such  injury 
(2  II.  Bl.  444),  see  ante,  Vol.  I.,  p.  334)',  though  the  bankrupt  himself,  for 
a  personal  injury,  as  assault  and  battery,  slander,  and  the  like,  must  sue  in 
trespass  for  such  injury;  and  in  which  case  his  assignees  cannot  support  this 
action  (Jon.  W.  215  ;  see  ante,  "  BANKRUPTCY").  In  the  case  of  an  insol- 
vent, Abbott,  C.  J.  (1  C.  &  P.  147),  considered  it  as  analogous  to  that  of 
bankruptcy,  as  far  as  the  property  previously  or  subsequently  acquired  by 
him  was  concerned,  except  where- the  deft,  has  acquired  a  property  in  the 
goods  under  a  warrant  of  attorney  and  judgment,  in  which  case  the  Insol- 
vent Court  is  authorized,  under  1  Geo.  IV.  c.  19,  s.  25,  to  issue  execution 
(2  Bing.  372 ;  see  ante,  pp.  425,  221 ;  see  1  &  2  Viet.  c.  110;  5  &  6  Viet. 
c.  116). 

*It  has  been  held  that  a  party  might  support  trover  or  trespass 
against  his  assignees  if  he  were  not  liable  to  the  fiat  (1  Ch.  PL    [*1117] 
81.).     But,  by  5  &  6  Viet.  c.  122,  s.  54,  it  is  provided,  "  that 
no  official  assignee  shall  be  personally  liable  for  any  act  done  by  him,  or 
by  his  order  or  authority,  in  the  execution  of  his  duty  as  such  official 
assignee,  by  reason  of  the  debt,  trading,  and  act  of  bankruptcy,  or  either  of 
such    matters,  being  insufficient  to  support    the  adjudication"   (see  ante, 
"  BANKRUPTCY"). 

The  cases  in  trover,  by  and  against  assignees  of  a  bankrupt,  are,  for  the 
most  part,  applicable  in  trespass.  Where  the  personal  injury  to  the  bank- 
rupt is  the  primary  cause  of  action,  as  for  trespass,  for  entering  his  house, 


1117 


TRESPASS. 


seizing  his  goods,  and  annoying  his  family  (before  his  bankruptcy),  the 
assignees  cannot  sue  for  it,  but  the  bankrupt  may  (Rogers  v.  Spencer,  13 
M.  &  W.  571).  See  the  form  of  a  plea  of  plt.'s  bankruptcy  in  trespass  for 
taking  goods,  Brewer  v.  Day,  11  M.  &  W.  628. 

Proof  of  ike  Injury,  and  that  Deft,  committed  it.]  We  have  already 
seen  of  what  nature  the  injury  must  be,  in  order  to  maintain  this  action.  It 
must  be  immediate,  and  committed  with  force  (ante,  pp.  1083,  1093).  It 
must  be  shown  that  the  deft.,  or  his  servant,  by  his  command,  committed 
the  injury.  All  the  parties  to  the  trespass  need  not  be  joined  (6  Taunt.  29, 
35,  42).  There  can  be  no  doubt  but  that  every  person  is  liable  for  his  own 
immediate  act ;  but  he  may  also  be  liable  for  the  acts  of  another,  and  all 
persons  who  direct  or  assist  in  committing  a  trespass  are,  in  general,  liable 
as  principals,  though  not  benefited  by  the  act  (2  Saund.  47  i  ;  B.  N.  P.  41 ; 
Com.  Dig.  Trespass,  C,  1);  and  an  agent  or  servant  is  equally  liable  as 
principals,  whether  the  tortious  act  be  done  by  the  authority  of  his  master 
or  not  (Ib. ;  12  Mod.  448  ;  1  Wils.  328  ;  1  Ch.  PI.  72). 

Though  a  party  is  not  liable  for  the  act  of  a  stranger,  as  the  postilion  of 
a  hired  carriage,  &c.,  yet,  where  the  deft,  sat  on  the  box,  and  was  heard  to 
give  directions,  this  was  held  evidence  of  a  joint  trespass  in  the  case  of  a  col- 
lision (M'Laughlan  v.  Pryor,  4  Man.  &  G.  48).  But  where  it  was  proved 
that  A.  took  the  plt.'s  gun,  and  afterwards  delivered  it  to  B.,  who  refused  to 
deliver  it  up  to  the  pit.,  it  was  held  that  this  did  not  make  B.  a  joint  tres- 
passer by  relation  with  A.,  unless  it  appeared  to  have  been  taken  for  B.'s 
use  or  benefit  (Wilson  v.  Barker,  4  B.  &  Ad.  614).  And  if  a  sheriff's  officer 
take  goods  belonging  to  a  wrong  person,  the  original  pit.  is  not  a  trespasser 
by  relation  if  he  merely  ratifies  and  indemnifies  the  officer  for  such  taking 
(Wilson  v.  Tumman,  6  Man.  &  G.  236).  A  corporation  is  liable  in  trespass 
ibr  the  act  of  an  agent  in  the  course  of  his  duty;  as  where  he  distrains 
barges  for  tolls  claimed  to  be  due  (Maund  v.  Monmouthshire  Canal  Comp. 
4  Man.  &  G.  452).  Where  a  servant  authorized  to  distrain  cattle  damage 
feasant,  drives  them  off  the  plt.'s  land  on  the  master's,  and  then  distrains 
them,  the  master  is  not  liable  in  trespass  (Lyons  v.  Martin,  8  Ad.  &  E. 
512). 

We  have  already  considered  the  liability  of  a  sheriff  (see  ante,  p.  878). 
It  has  been  held,  that  the  vendee  of  a  growing  crop  of  grass,  who  is  in  pos- 
session of  the  field  for  the  purpose  of  making  it  into  hay,  may  maintain  tres- 
pass against  the  sheriff,  if,  when  cut,  the  close  be  entered,  and  part  of  the 
grass  carried  away  by  a  person  who  has  purchased  the  grass  of  a  bailiff  of 
the  sheriff,  who  had  seized  and  sold  it  under  a  fi.  fa.  against  the  original 
vendor,  where  the  person  actually  entering  claims  under  the  sale  of  the 
sheriff's  bailiff,  and  carries  off  the  crop  by  his  authority  (Tompkinson  v. 
Russell,  9  Pri.  287 ;  S.  P.  6  East,  602).  See  further,  as  to  the  liability 
of  an  agent,  ante,  Vol.  I.  p.  109";  as  to  the  liability  of  justices,  ante,  p. 
261. 

*A  party  who  sues  out  execution  is  liable  for  the  illegal  or  im- 
[*1118]  proper  seizure  made  by  the  sheriff  or  officer,  if  he  assented  thereto; 
but  such  assent  must  be  proved,  and  in  cases  of  subsequent  assent 
it  must  appear  that  the  trespass  was  for  his  use  (Barker  v.  Braham,  3  Wils. 
377  ;  Wilson  v.  Barker,  4  B.  &  A.  614 ;  Co.  Lit.  180  b,  n.  4,  3576),  as  by 
his  having  been  in  company  with  the  officer  at  the  time  of  the  seizure  (1  B.  & 
P.  369) ;  or  having  indemnified  the  sheriff  in  selling  the  goods  (B.  N.  P.  41) ; 
or  having  received  the  goods  or  money  levied  (1  M.  &  S.  583.)  And  where 
A.  employed  B.,  an  attorney,  to  enforce  payment  of  a  debt,  and  B.  directed 
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his  agent  to  sue  out  ajusticies  in  the  county  court,  and,  before  the  return  of 
the  justicies,  the  debtor  paid  the  debt  and  costs  to  B.,  and  his  agent,  not 
knowing  of  such  payment,  afterwards  entered  up  judgment  in  the  county 
court,  although  the  deft,  had  not  appeared,  and  sued  out  execution,  under 
which  the  goods  of  the  pit.  were  seized,  it  was  held  that  both  A.  and  B.  were 
liable  as  trespassers  (Bates  v.  Pilling,  6  B.  &  C.  38  ;  Crook  v.  Wright,  Moo. 
&  R.  278). 

An  attorney,  who  deliberately  directs  the  execution  of  a  void  writ,  is 
liable  in  trespass  (Green  v.  Elgie,  5  Q.  B.  99) ;  but  he  is  not  liable  for  the 
act  of  the  officer  in  executing  a  writ,  by  entering  a  house  out  of  the  jurisdic- 
tion, although  he  might  have  believed  that  the  officer  would  have  so  acted 
(Towell  v.  Champion,  6  Ad.  &  E.  407).  But  he  will  be  liable  if  he  deceive 
the  sheriff  by  indorsing  on  a  writ  a  direction  by  which  the  sheriff  is  induced 
to  seize  the  goods  of  a  wrong  person  (Rowles  v.  Senior,  8  Q.  B.  677).  Both 
attorney  and  principal  are  liable  in  trespass  where  the  writ  is  set  aside  for 
irregularity  (Codrington  v.  Lloyd,  8  Ad.  &  E.  449). 

The  mere  act,  however,  of  a  stranger,  of  making  an  inventory,  or  draw- 
ing a  notice  of  distress,  is  not  such  an  interference  as  will  subject  him  to  an 
action  (2  Esp.  553).  If  the  sheriff  or  a  stranger  illegally  take  the  goods  of 
another  in  execution,  and  sell  and  deliver  them  to  a  third  person,  trespass 
cannot  be  supported  against  the  latter,  because  they  came  to  him  without 
fault  on  his  part  (2  Rol.  Abr.  556,  pi.  50;  Bro.  Abr.  Trespass,  pi.  48); 
but,  if  a  second  trespasser  take  goods  out  of  the  custody  of  the  first  tres- 
passer, the  owner  may  support  trespass  against  such  second  taker,  his  act 
not  being  excusable  (Sid.  438).  If  A.  take  the  goods  of  C.,  and  B.  take 
them  from  A.,  C.  may  sue  A.  or  B.  (Bac.  Abr.  Actions,  B). 

A  bailee  of  a  chattel  for  a  certain  time,  coupled  with  an  interest,  may 
support  this  action  against  the  bailor,  for  taking  it  away  before  the  time,  even 
though  after  the  illegal  taking  the  goods  be  restored  (Heyden's  case,  Godb. 
173;  F.  N.  B.  86,  n.  (a) ;  Bro.  Abr.  Trespass,  pi.  221  ;  2  Rol.  Abr.  569, 
P.).  Where  the  thing  is  unlawful,  either  the  general  owner  or  the  bailee,  if 
answerable  over,  may  support  trespass,  but  a  recovery  by  one  is  a  bar  to  an 
action  by  the  other  (2  Saund.  47  e\  Bro.  Abr.  Trespass,  67 ;  2  Rol.  Abr. 
569,  P). 

Trespass  lies  for  any  immediate  injury  to  personal  property  occasioned 
by  actual  or  implied  force,  though  the  chattel  be  not  taken  away  or  disposed 
of;  as  for  shooting  or  beating  a  dog,  or  for  hunting  or  chasing  sheep  (Mar- 
low  v.  Weeks,  Barnes,  452;  Dand  v.  Sexton,  3  T.  R.  37;  Edwards  v. 
Engleton,  Hob.  283 ;  1  Ch.  PI.  193) ;  for  unintentionally  running  down  a 
ship  or  a  carriage  (Covell  v.  Laming,  1  Camp.  497  ;  ante,  p.  1084;)  for 
mixing  wine  with  water  (F.  N.  B.  88).  It  is  said  that  for  a  mere  battery  of 
a  horse,  not  accompanied  with  special  damage,  no  action  lies  (Slater  v. 
Swann,  2  Stra.  872;  see  Marlow  v.  Weeks,  Barnes,  452,  sed  qucere). 
Although  it  has  been  said,  that  if  a  bailee  of  a  beast  kill  it,  trespass  will  not 
lie  (Bac.  Abr.  Trespass,  G,  1  ;  Moo.  248) ;  yet  this  seems  to  be  doubtful, 
for,  although  the  party  may  not  be  a  trespasser  abinitio,  yet  *the 
wrongful  act  itself  will  make  him  a  trespasser  (Co.  Lit.  57  a\  [*1119] 
Salop  (Countess  of)  v.  Crompton,  Cro.  Eliz.  777;  5  Rep.  13  b; 
Bro.  Abr.  Trespass,  pi.  295;  Glosse's  case,  1  Leon.  87;  11  Rep.  82  a); 
and  if  a  person  be  bailee  of  a  chattel,  though  coupled  with  a  beneficial 
interest,  as  of  sheep  to  feed  his  land,  or  oxen  to  plough  it,  and  he  kill  or 
destroy  them,  his  interest  being  thereby  determined,  trespass  lies  (Co.  Lit. 
57;  Salop  (Countess  of)  v.  Crompton,  supra;  Gordon  v.  Harpur,  7  T.  R. 


1119  TRESPASS. 

Trespass  lies  for  nn  injury  or  wrongful  act  done  or  committed  to  a  per- 
sonal chattel  whilst  in  the  lawful  adverse  possession  of  the  wrongdoer,  as 
for  an  abuse,  which  renders  him  a  trespasser  ah  initio  (Buc.  Abr.  Trespass, 
B ;  2  Rol.  Abr.  562).  As,  where  a  person  who,  in  the  first  instance,  acted 
with  propriety  under  an  authority  or  license  given  by  law  afterwords  abuses 
it,  in  which  case  the  taking,  as  well  as  the  real  tortious  act,  is  illegal  (Six 
Carpenters'  case,  8  Rep.  146  b).  Trespass  lies  for  cutting  nets,  lawfully 
taken  damage  feasant  (Reynell  v.  Champernoon,  Cro.  Car.  228)  ;  or  for 
working  a  horse  distrained  (Bagshawe  v.  Goward,  Cro.  Jac.  147;  Oxley  v. 
Watts,  1  T.  R.  12;  Dye  v.  Leatherdale,  3  Wils.  20). 

A  master  is  not  liable  for  the  wilful  act  of  his  servant  (2  Rol.  Abr.  553, 
1.  25 :  Chandler  v.  Broughton,  1  C.  &  M.  29).  But  where  he  orders  his 
servant  to  do  an  act,  the  natural  consequence  of  which  is  a  trespass,  and  the 
servant  uses  ordinary  care,  the  master  is  liable,  though  he  direct  the  servant 
not  to  trespass  (Gregory  v.  Piper,  9  B.  &  C.  591 ;  ante,  Vol.  I.,  pp.  715, 
748). 

The  owner  of  an  -animal  mansuetce  natures  is  sometimes  liable  in  trespass 
for  an  injury  committed  by  it;  as,  if  the  animal  were  naturally  of  the  pro- 
pensity to  do  the  mischief  complained  of,  as  horses  and  cattle  to  trespass  on 
land,  though  the  owner  had  no  notice,  in  fact,  of  their  propensity,  he  is  liable 
for  such  mischief,  in  trespass  (2  Rol.  Abr.  568,  N,  1.  15;  3  Bl.  Com.  211 ; 
Mason  v.  Keeling,  1  Ld.  Raym.  608,  1583;  R.  v.  Huggins,Bac.  Abr.  Tres- 
pass,  G,  2).  But  a  person  from  whose  lands  animals/me  natures,  as  rabbits, 
&c.,  escape,  is  not  liable  for  an  injury  done  by  them  (5  Rep.  104;  Cooper 
v.  Marshall,  1  Burr.  259  ;  Beckwith  v.  Shordike,  2  Burr.  2093).  Trespass, 
however,  may  be  supported  for  an  injury  committed  by  animalsyme  nalurcz, 
or  notoriously  ferocious,  and  which  have  not  been  properly  confined  (R.  v. 
Huggins,  2  Ld.  Raym.  1583;  3  East,  595,  596;  see  1  Ch.  PI.  202;  ante, 
Vol.  I.  p.  755).  A  person  cannot  be  liable  for  the  act  of  cattle,  unless  he 
be  proved  to  be  the  general  owner,  or  he  actually  sent  them  into  the  place 
where  the  injury  was  committed^  1  Saund.  27).  If  the  cattle  of  A.  be  agisted 
to  B.,  and  they  escape  into  plt.'s  land,  &c.  B.  or  A.  may  be  sued  (Clayton, 
32,  33). 

In  general,  trespass  is  not  sustainable  against  a  bailee  who  has  the  pos- 
session, coupled  with  an  interest,  unless  he  destroy  the  chattel  (1  Ch.  PI. 
190,  192  ;  7  T.  R.  7,  11);  nor  against  a  joint-tenant,  or  tenant  in  common, 
for  merely  taking  away,  and  holding  exclusively,  the  property  from  his  co- 
tenant  (Holliday  v.  Camsell,  1  T.  R.  658;  Cowp.  430;  2  Saund.  47  #;  1 
Ch.  PI.  192),  because  each  has  an  interest  in  the  whole,  and  a  right  to  dis- 
pose thereof  (Graves  v.  Sawcer,  1  Lev.  29;  Martyn  v.  Knowllys,  8  T.  R. 
145;  Co.  Lit.  200  a;  Doe  v.  Prosser,  Cowp.  217;  Heath  v.  Hubbard,  4 
East,  1^1);  but,  if  the  thing  be  destroyed,  trespass  lies  (Co.  Lit.  200  a); 
as,  if  a  tenant  at  will  cut  down  trees,  trespass  lies  (7  T.  R.  11  ;  Co.  Lit.  57 
a  &c.).  And  this  action  may  be  supported  against  a  bailee  who  has  only  a 
•bare  authority,  as  if  a  servant  take  goods  of  his  masters  out  of  his  shop, 
and  convert  them  (Glosse  and  Hayman's  case,  1  Leon.  87 ;  Gum- 
[*1120]  bleton  v.  Grafton,  Cro.  Eliz.  781 ;  1  Leon.  87  ;  5  Rep.  13  b);  *and 
it  lies  by  an  out-going  tenant  against  the  in-coming  tenant,  for  taking 
the  manure,  though  the  latter  had  a  right  to  it  on  paying  for  it  (Batty  v. 
Gibbons,  16  East,  116).  One  joint-tenant,  or  tenant  in  common,  may  sup- 
port trespass  against  his  co-tenant,  when  the  chattel  is  destroyed  (2  Saund. 
47  6,  g;  8  T.  R.  146  ;  1  Ch.  PI.  192  ;  see  post). 

In  the  case  of  a  distress  for  rent,  where  there  has  been  an  illegal  taking, 
trespass  lies;  as  for  distraining  where  no  rent  was  due,  or  taking  implements 
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of  trade,  or  beasts  of  husbandry,  where  there  was  sufficient  of  other  pro- 
perty (Gorton  v.  Falkner,  4  T.  R.  565;  Hitchins  v.  Chambers,  1  Burr. 
579),  or  a  horse  while  his  rider  was  upon  him  (Storey  v.  Robinson,  6  T. 
R.  133;  Gorton  v.  Falkner,  supra}.  So,  if  a  distress  be  made,  the  outer 
door  being  shut,  or  if  any  person  expel  the  tenant,  or  continue  in  possession 
without  leave  more  than  five  days  (Etherton  v.  Popplewell,  1  East,  139  ; 
Winterbourne  v.  Morgan,  11  East,  395;  Messing  v.  Kemble,  2  Camp.  115  ; 
Ladd  v.  Thomas,  12  Ad.  &  E.  117;  see  Pott  v.  Shew,  1  B.  &  A.  208), for 
the  11  Geo.  II.  c.  19,  which  enacts  that  a  party  distraining  for  rent  shall  not 
be  a  trespasser  ab  initio,  only  applies  to  irregularities  after  a  lawful  taking 
(Wallace  v.  King,  1  H.  Bl.  13;  see  Pitt  v.  Shew,  4  B.  &  A.  208).  Tres- 
pass  lies  for  any  forcible  malfeasance  after  legal  entry  to  distrain  (1  Ch.  PI. 
191) ;  but  no  subsequent  irregularity  shall  render  a  legal  distress  a  trespass 
ab  initio,  and  the  statute  confines  the  tenant's  action  to  an  irregular  distress 
only  (see  Messing  v.  Kemble,  supra;  Winterbourne  v.  Morgan,  supra;  11 
Geo.  II.  c.  19).  Trespass  lies  against  a  landlord  for  distraining  goods 
fraudulently  and  clandestinely  removed  from  the  premises  before  the  rent 
becomes  due;  as  the  statutes  8  Anne,  c.  14,  and  11  Geo.  II.  c.  19,  do  not 
apply  to  such  a  removal  (Rand  v.  Vaughan,  1  Bing.  N.  C.  767).  Trespass 
lies  if  a  tender  of  satisfaction  be  made  before  the  goods  are  impounded,  but 
not  if  made  after,  and  the  rule  applies  to  goods  seized  for  rent  as  well  as  to 
cattle  taken  damage  feasant  (Ladd  v.  Thomas,  supra;  Ellis  v.  Taylor,  8 
M.  &  W.  415).  As  to  what  amounts  to  an  impounding,  see  Thomas  v. 
Harries,  1  Man.  &  G.  695 ;  see  further  "DISTRESS,  ILLEGAL." 

Where  the  pit.  rented  rooms  in  the  house  of  the  deft,  where  he  kept  his 
goods,  but  wishing  to  leave  temporarily  for  the  purpose  of  selling  some  of 
the  goods,  packed  them  up,  and  was  on  the  point  of  departing,  when  the 
deft,  interfered  and  demanded  payment  of  a  bill  for  rent  and  provisions,  and 
upon  non-payment  locked  up  the  plt.'s  goods  in  the  room  in  which  they  were, 
kept  the  key,  and  refused  to  let  the  pit.  have  the  goods,  although  he  had  pre- 
viously asked  for  the  goods,  and  wished  to  pay  the  rent:  held,  that  there 
was  no  sufficient  taking  to  support  trespass  (Hartly  v.  Moxham,  12  Law  J., 
N.  S.  41). 

A  landlord  who  has  accepted  the  rent  in  arrear,  and  the  expenses  of  the 
distress  after  the  impounding,  cannot  be  treated  as  a  trespasser  merely  be- 
cause he  retains  possession  of  the  goods  distrained,  although  his  refusal  to 
deliver  them  up  to  the  tenant  may  amount  to  a  conversion,  so  as  to  render 
him  liable  in  trover  (West  v.  Nibbs,  4  C.  B.  172). 

A  party  making  a  distress  for  two  causes,  as  to  one  of  which  he  is  justi- 
fied, and  entitled  to  notice  of  action,  is  nevertheless  liable  in  trespass  as  to 
the  other  (Lament  v.  Southall,5  M.  &  W.  416).  . 

The  pit.  being  vicar  of  E.,  and  owner  and  occupier  of  the  vicarial  tithes, 
and  being  also  occupier  of  the  rectorial  tithes,  which  belonged  to  B.,  and  on 
which  the  land  tax  had  been  redeemed,  was  assessed  to  the  land  tax  in  the 
gross  sum  for  vicarial  and  rectorial  tithes;  the  whole  sum  up  to  the 
quarter-day  last  past  being  demanded  by  deft.  *(the  collector),  the  [*1121] 
pit.  refused  to  pay  the  sum  at  which  the  rectorial  tithes  had  been 
redeemed,  but  paid  the  residue  of  the  assessment.  The  deft,  distrained 
under  38  Geo.  III.  c.  5,  s.  17,  for  the  amount  withheld;  the  distress  warrant 
did  not  specify  the  properly :  held,  that  the  distress  was  illegal  as  being  for 
a  sum  not  due,  and  because  the  assessment  should  have  separated  the  tithes 
belonging  to  different  proprietors  under  the  20  Geo.  III.  c.  17,  s.  3;  that 
trespass  lay  for  the  distress,  and  that  pit.  was  not  bound  to  appeal,  and  that 
the  demand  having  been  made  for  a  sum  alleged  to  be  due  for  a  quarter  then 
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expired,  deft,  could  not  justify  the  distress  by  showing  that  a  sum  was  due 
at  the  expiration  of  the  current  quarter  for  vicarial  tithes,  which  would  cover 
the  sum  distrained  for  (Charleton  v.  Alway,  11  Ad.  &  E.  993). 

A  party  may  be  liable  for  a  trespass  in  respect  of  his  previous  consent, 
or  request,  that  the  trespass  might  be  done;  as,  if  A.  command  or  request 

B.  to  commit  a  trespass  towards  C.,  and  B.  do  it,  this  action  lies  against  A. 
as  well  as  against  B.  (1  Camp.  187;  2  Bl.  R.  1055;  Com.  Dig.  Trespass, 

C,  1).     It  may  also  be  supported  against  a  person,  not  being  an  infant,  or 
feme  covert,  who  afterwards  assents  to  a  trespass  committed  for  his  use  or 

benefit  (Badkin  v.  Powell,  Cowp.  478 ;  3  Wils.  377) ;  for,  in  such  case,  his 
subsequent  assent  amounts  to  a  command,  according  to  the  maxim,  Omnis 
ratihabitio  retrotrahitur  et  mandate  priori  cequiparatur  (3  Moo.  619) ;  but 
such  subsequent  assent  would  not  subject  him  to  an  action  for  a  forcible 
entry  (4  Inst.  317;  Co.  Lit.  180  b,  n.  4).  But,  without  such  consent,  tres- 
pass does  not,  in  general,  lie;  as,  if  A.  command  his  servant  to  do  a  lawful 
act,  as  to  distrain  the  goods  of  B.,  and  he  wrongfully  take  the  goods  of  C., 

A.  is  not  liable  (3  Wils.  312,  317 ;  1  East,  108),  the  liability  of  a  sheriff 
being  an  exception  (ante,  p.  879).     And  the  mere  acceptance  of  goods  ille- 
gally taken  by  another,  does  not  always  furnish  evidence  of  an  assent  (2 
Roll.  555,  1.  50) ;  as,  if  a  pound-keeper  receives  goods  illegally  distrained 
(Badkin  v.  Powell,  Cowp.  476). 

As  to  the  liability  of  partners,  see  ante,  p.  619;  bankrupts,  ante,  Vol.  I. 
p.  442 ;  married  women  ante,  p.  194. 

Damages."]  Evidence  must  be  adduced  in  support  of  the  damages  stated 
in  the  declaration.  The  intent  with  which  the  trespass  was  committed 
may  be  taken  into  consideration  by  the  jury  in  giving  damages  (Sears  v. 
Lyons,  2  Stark.  218).  Under  the  usual  averment  of  damages  called  alia, 
enormia,  damages,  and  matters  naturally  arising  from  the  act  complained 
of,  may  be  given  in  evidence  in  aggravation,  though  not  stated  specially  (see 

B.  N.  P.  89 ;  Huxley  v.  Berg,  1  Stark.  98 ;  Lowden  v.  Goodrick,  Pea.  46 ; 
Pettit  v.  Addington,  ib.  62) ;  but  pit.  cannot,  under  this  averment,  show 
matter  which  would,  of  itself,  be  the  subject  of  an  action,  as  that  deft,  took 
away  plt.'s  horse,  or  that  he  debauched  his  daughter,  whereby  he  lost  her 
services,  or  the  like  (B.  N.  P.  89;  2  Ph.  Ev.  185;  Holt,  N.  P.  700;  Hux- 
ley v.  Berg,  1  Stark.  78) ;  though  he  might  give  in  evidence  the  mere  de- 
bauching of  his  daughter  (Ib.;  Russell  v.  Corrie,  6  Mod.  127). 

In  trespass,  for  taking  goods  under  process  in  a  place  out  of  the  jurisdic- 
tion of  the  court,  the  pit.  is  entitled  to  the  value  of  the  goods,  and  not  merely 
to  the  damage  sustained  by  reason  of  the  taking  in  a  wrong  place  (Sowell 
v.  Champion,  6  Ad.  &  E.  407). 

Where  a  landlord  distrained  goods  which  are  privileged,  and  the  tenant 
pays  the  rent,  he  is  only  entitled  to  damages  to  the  amount  of  the  value  of 
the  goods  so  taken  (Harvey  v.  Pocock,  11  M.  &  W.  740).  A  vendor,  who 
retakes  goods  sold  by  him  to  the  pit.,  is  entitled  *to  the  full  value, 
[*1122]  and  he  cannot  reduce  the  damages  by  setting  off  the  unpaid  price 
(Gillard  v.  Brittan,  8  M.  &  W.  578);  nor  can  pit.  reduce  the  dam- 
ages by  showing  a  repayment  of  the  price  of  the  goods  wrongfully  taken 
after  action  brought  (Rundle  v.  Little,  6  Q.  B.  174).  In  trespass,  for  taking 
plt.'s  goods  under  colour  of  a  judgment,  the  pit.  cannot  recover,  as  special 
damage,  the  costs  of  setting  aside  the  judgment,  though  laid  in  the  declara- 
tion (Holloway  v.  Turner,  ib.). 

Where  a  joint  trespass  has  been  committed,  damages  are  not  to  be  assessed 
according  to  the  act  of  the  least  or  the  most  guilty  of  the  defts.,  but  accord- 
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ing  to  the  injury  the  pit.  has  sustained  from  the  joint  act  of  the  trespassers; 
and  the  motives  of  the  deft,  are  not  material,  unless  they  tend  to  aggravate 
or  mitigate  the  injury  sustained  by  the  pit.  (Clark  v.  Newsam,  16  Law  J. 
296,  Ex.). 

The  deft,  drove  against  the  plt.'s  chaise,  and  the  collision  threw  the  per- 
son sitting  in  it  on  to  the  front  part  of  the  chaise,  which  caused  the  horse  to 
kick  and  break  the  chaise.  The  declaration  stated  that  the  deft,  drove  his 
chaise  against  the  plt.'s,  and  thereby  greatly  crushed  and  broke  to  pieces  the 
chaise  of  the  pit. :  held,  that  the  trespass  was  a  continuing  trespass ;  that 
the  pit.  had  properly  alleged,  and  was  entitled  to  recover  all  the  damages 
occasioned  by  the  collision  (Gilbertson  v.  Richardson,  17  Law  J.  112,  C.  P.; 
12  Jur.  292). 

In  trespass  for  destroying  a  picture,  deft,  might  show,  in  mitigation,  that 
it  was  a  scandalous  libel,  in  which  case  pit.  would  only  recover  the  value  of 
the  canvas  and  paint  (Du  Bost  v.  Beresford,  2  Camp.  511).  Quare,  if  he 
was  entitled  to  recover  at  all  (Fores  v.  Johnes,  4  Esp.  97). 

In  trespass  q.  c.  /.,  pit.  would  not,  under  this  allegation,  be  permitted  to 
give  evidence  of  deft.'s  taking  away  a  horse  (B.  N.  P.  89 ;  Lippard  v.  Bas- 
sett,  1  Sid.  225 ;  Newman  v.  Smith,  2  Salk.  643 ;  Dix  v.  Brookes,  1  Stark. 
98).  Where  plt.'s  house  was  broken  into  and  entered  under  a  false  charge 
of  felony,  the  jury  may  give  damages  for  the  trespass  as  aggravated  by 
such  false  charge  (Bracegirdle  v.  Orford,  2  M.  &  S.  77 ;  see  Meerest  v. 
Harvey,  5  Taunt.  442).  In  trespass  against  a  huntsman  for  riding  over 
lands,  he  is  liable  for  the  mischief  occasioned  by  himself,  as  well  as  by  the 
concourse  of  people  following  him  (Home  v.  Oldacre,  1  Stark.  351). 

In  an  action  of  trespass  to  land,  the  measure  of  damage  is  that  actually 
done,  and  not  the  amount  of  money  it  would  take  to  restore  the  land  to  its 
original  condition  (Jones  v.  Gooday,  8  M.  &  W.  146 ;  see  Holmes  v.  Wil- 
son, 10  Ad.  &  E.  503).  Where  the  action  is  for  a  trespass  to  chattels,  the 
value  of  them  at  the  time  of  the  injury  (Martin  v.  Porter,  5  M.  &  W.  551 ; 
Wild  v.  Holt,  9  M.  &  W.  672 ;  Morgan  v.  Powell,  3  Q.  B.  278). 

In  trespass  for  breaking,  &c.,  a  mine,  and  taking  plt.'s  coal,  he  is  entitled 
to  the  value  of  the  coal  when  it  first  existed  as  a  chattel,  without  deducting 
the  expense  of  getting  it  (Wild  v.  Holt,  supra;  see  Morgan  v.  Powell,  3  Q. 
B.  278 ;  Wood  v.  Morewood,  3  Q.  B.  440,  n.).  In  trespass  for  breaking 
and  entering  the  house  of  the  pit.,  he  may  give  in  evidence  that  his  wife  was 
so  terrified  that  she  was  immediately  taken  ill,  and  soon  afterwards  died  ; 
but  only  for  the  purpose  of  showing  how  outrageous  and  violent  the  trespass 
was  (Huxley  v.  Berg,  1  Stark.  98).  Where  the  pit.  complains  of  breaking 
his  house  and  taking  away  goods  therein,  not  alleging  them  to  be  his  goods, 
he  cannot  claim  damage  for  the  taking  (Pritchard  v.  Long,  9  M.  &  W.  666). 
If  there  is  any  circumstance  which  the  deft,  could  not  have  pleaded  in  jus- 
tification, he  may  show  it  under  this  allegation  (Rennell  v.  Wither,  Man.  In. 
2nd  ed.  291  ;  but  see  Simmons  v.  Norton,  7  Bing.  640).  *A  re- 
covery  against  a  co-trespasser,  not  joined,  is  not  admissible  in  [*1123] 
mitigation,  unless  specially  pleaded  as  a  bar  (Day  v.  Porter,  2 
Moo.  &  R.  151). 

If  there  be  special  damage,  it  must  be  alleged  specially.  See  a  form  of 
allegation  of  special  damage,  that  the  goods  were  seized  under  an  unfounded 
claim  for  a  debt,  whereby  plt.'s  customers  thought  him  insolvent,  and  his 
lodgers  left  the  house  (Brewer  v.  Day,  11  M.  &  W.  625). 

In  actions  of  trespass  to  the  person,  a  provocation,  though  not  arising  at 
the  time  of  the  trespass,  goes  in  mitigation  of  damages,  and  may  be  given 
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in  evidence  under  the  general  issue  (Fraser  v.  Berkeley,  2  Moo.  &  R.  3  ; 
see  also  Bainbridge  v.  Lax,  9  Q.  B.  817). 

Evidence  on  Replication  de  Injurid]  In  trespass  for  taking  goods,  deft, 
pleaded  that  he  removed  them  because  they  were  incurnbering  the  deft.'s 
room;  replication,  de  wjurid:  held,  that  the  plea  was  not  proved  by  show- 
ing that  the  deft,  locked  up  the  goods  in  the  room  and  took  away  the  key 
(Jones  v.Lewis,  7  C.  &  P.  343);  but  where  the  deft,  justified  the  removal 
of  something  which  was  wrongfully  incumbering  his  close,  it  was  held  that 
the  wrongfulncss  of  the  incumbrance  was  not  put  in  issue  by  de  injurid, 
but  only  the  fact  (Breton  v.  Knight,  Rose.  Ev.  511).  If,  in  trespass  for 
taking  goods,  the  deft,  justifies  under  afi.fa.,  and  the  pit.  replies,  admitting 
the  writ  de  wjurid  absque  residuo,  &c.,  he  may  prove  that  the  acts  of  the 
deft,  were  not  really  done  under  or  in  execution  of  the  writ,  but  for  some 
other  purpose,  and  under  some  other  claim,  and  that  the  plaint  and  the  pro- 
ceedings under  it  were  a  mere  contrivance  to  get  possession  of  the  goods 
(Lucas  v.  Nockles,  10  Bing.  157;  see  Price  v.  Peek,  1  Bing.  N.  C.  380  ; 
ante,  p.  829). 

In  trespass  for  taking  goods,  chattels,  and  effects,  deft,  pleaded  the  general 
issue;  and  secondly,  as  to  goods  and  chattels,  a  distress  for  rent;  replica- 
tion, a  denial  of  the  tenancy  :  held,  that  the  plea  covered  the  declaration,  and 
that  the  pit.  could  not  show  that  the  deft,  had  taken  some  fixtures,  but  should 
have  replied  that  fact  (Twigg  v.  Potts,  1  C.  M.  &  R.  89). 

Where  pit.  declared  for  taking  his  cattle,  and  deft,  pleaded  possession  of 
a  close  called  H.,  in  which  they  were  damage  feasant ;  replication,  denying 
the  possession  of  the  close  in  which,  &c. :  held,  that  the  deft,  must  show 
possession  of  a  close  called  H.,  and  also  that  it  was  the  close  in  which  the 
cattle  were  trespassing  (Bond  v.  Downton,  2  Ad.  &  E.  26). 

Where  the  plea  consists  of  two  parts,  either  of  which  would,  if  separately 
pleaded,  amount  to  a  good  defence,  it  would  suffice  to  prove  either  of  those 
iacts  (Spilsbury  v.  Micklethwaite,  1  Taunt.  146);  and  it  suffices  for  deft,  to 
prove  a  justification  which  covers  the  trespass,  although  it  does  not  cover 
the  matter  of  justification  (Taylor  v.  Cole,  3  T.  R.  292 ;  1  H.  Bl.  555;  and 
see  ante,  p.  432 ;  and  Vol.  I.  pp.  148,  149,  as  to  replying  excess,  or  new 
assigning). 

Evidence  for  Defendant. 

Evidence  under  General  Issue.]  Formerly,  under  this  plea,  the  deft, 
might  show  that  the  goods  were  not  the  property  of  the  pit.,  the  plea  deny- 
ing in  effect  the  taking  of  the  plt.'s  goods  (Martin  v.  Podger,  2  Bl.  R.  701). 
But  now  not  guilty  shall  operate  as  a  denial  of  the  deft,  having  committed 
the  trespass  alleged,  by  taking  or  damaging  the  goods  mentioned,  but  not  of 

the  plt.'s  property  therein  (R.  G.  H.  T.  4  Will.  IV.).  So  that 
[  *1124  ]  the  property  is  admitted  by  this  plea,  *and  if  intended  to  be  denied, 

must  be  traversed.  In  trespass  for  taking  goods  as  a  distress  for 
rent,  the  deft,  may  give  his  justification  in  evidence  under  not  guilty,  by  11 
Geo.  II.  c.  19,  s.  21.  But  where  the  goods  have  been  clandestinely  removed 
from  the  premises,  and  afterwards  seized  by  the  deft.,  the  defence  must  be 
specially  pleaded  (Vaughan  v.  Davies,  1  Esp.  257;  Furneaux  v.  Fatherly,  4 
Camp.  136).  In  trespass  for  injuring  the  plt.'s  cart,  a  variance  as  to  the 
person  who  was  sitting  in  it  is  immaterial  (Howard  v.  Pate,  2  Chit.  Rep. 
315).  In  trespass  for  seizing  goods,  deft,  cannot,  under  the  general  issue, 
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show  that  he  has  paid  over  their  proceeds  to  pit.  since  action  brought  (Run- 
die  v.  Little,  6Q.B.  174). 

In  trespass  for  taking  goods,  chattels,  and  effects,  it  is  no  evidence  to  show 
that  they  were  fixtures  (Pitt  v.  Shew,  4  B.  &  A.  206).  The  jury  may  find 
that  fixtures  easily  removable,  without  injury  to  the  freehold,  are  the  pro- 
perty of  another,  for  they  do  not  necessarily  become  part  of  the  freehold ; 
as  in  the  cases  of  hatches  put  up  in  a  steam  for  the  use  of  another,  by  the 
consent  of  the  fresholder  (Wood  v.  Hewett,  8  Q.  B.  913). 

In  general,  the  deft,  cannot  justify,  under  process  of  a  court,  without  a 
special  plea;  therefore,  where  the  course  of  an  inferior  court  is  to  issue  exe- 
cution without  the  application  of  the  party,  and  the  party  does  not  counter- 
mand it,  the  pit.  below  is  liable  in  trepass  on  a  plea  of  not  guilty  (Coomer 
v.  Latham,  16  M.  &  W.  713). 

Magistrates  are  not  liable  if,  having  jurisdiction  over  the  subject-matter, 
they  produce  a  conviction  drawn  up  in  due  form,  and  remaining  in  force, 
for  the  conviction  is  a  protection,  and  the  facts  therein  stated  cannot  be  con- 
troverted in  such  action,  there  being  a  regular  commitment  or  warrant  (Gray 
v.  Cookson,  16  East,  13;  Basten  v.  Carew,  3  B.  &  C.  649;  Fawcett  v. 
Fowlis,  7  B.  &  C.  394;  see  Massey  v.  Johnson,  12  East,  67).  Nor  are 
they  liable  in  trespass  upon  such  a  conviction  being  quashed,  for  the  statute 
provides  in  such  case  that  the  pit.  shall  not  recover  more  than  2d.  (without 
costs  of  suit),  besides  the  sum  levied,  if  any,  unless  it  be  alleged  in  the  decla- 
ration, and  which  shall  be  in  case  only,  that  the  justice  acted  maliciously, 
and  without  reasonable  or  probable  cause  (43  Geo.  III.  c.  141,  s.  1  ;  see 
Massy  v.  Johnson,  supra;  Gray  v.  Cookson,  16  East,  13).  They  are  not 
liable  for  a  mere  error  in  judgment,  or  a  mistake  in  the  particular  case,  if 
they  have  jurisdiction  over  the  subject-matter  (Mills  v.  Collett,  6  Bing.  85). 
Nor  are  they  trespassers  for  what  they  do  upon  a  charge  in  a  matter  over 
which  they  might  have  jurisdiction,  unless  all  the  facts  are  shown  to  have 
been  laid  before  them,  and  it  appear  that  full  opportunity  was  ofFeied  them 
of  forming  a  correct  judgment,  &c.  (1  Ch.  PI.  88,  206;  ante,  "CASE," 
"  JUSTICES"). 

With  respect  to  injuries  to  real  property,  if  either  party  die,  no  action  in 
form  ex  ddicto  could  be  supported,  either  by  or  against  his  personal  repre- 
sentatives, before  the  3  &  4  Will.  IV.  c.  42,  s.  2 ;  for  the  statute  4  Edw.  III. 
c.  7,  was  confined  by  the  decisions  in  its  operation  to  injuries  to  personal  pro- 
perty (1  Saund.  207,  n.  (/);  Mason  v.  Dixon,  Jon.  174 ;  Emerson  v.  Emer- 
son, 1  Vent.  187).  Therefore  an  executor  could  not  support  an  action  q.  c. 
f.,  or  merely  for  cutting  down  trees,  or  other  waste,  in  the  lifetime  of  his 
testator  (Mason  v.  Dixon,  supra;  Williams  v.  Breedon,  1  B.  &  B.  230,  n. 
(a));  and  though  a  declaration  by  an  executor  for  mowing,  cutting  down, 
taking  and  carrying  away,  might  be  supported,  the  allegation  of  the  mowing, 
cutting  down,  &c.,  being  considered  as  a  description  of  the  manner  of  taking 
away  the  corn,  for  which  an  aciion  is  sustainable,  by  virtue  of  the  statute, 
yet  it  was  held,  that  if  the  declaration  had  been  q.  c.f.,  or  blada 
asportavit,  it  would  not  have  *been  sufficient,  and  that  if  the  deft.  [  *1125  ] 
had  merely  cut  the  corn,  and  let  it  lie,  or  if  the  grass  of  the  tes- 
tator had  been  cut  and  carried  away  at  the  same  time,  no  action  could  have 
been  supported  by  the  executor  (1  Ch.  PI.  79).  But  the  common-law  rule, 
actio  per&onalis  moritur  cum  persona,  has  been  materially  altered  by  3  &  4 
.Will.  IV.  c.  42,  s.  2,  which  is  confined  to  injuries  to  personal  and  real  pro- 
perty;  the  act  recites  that  there  is  no  remedy  provided  by  law  for  injuries 
to  the  real  estate  of  any  person  deceased,  committed  in  his  lifetime,  nor  for 
certain  wrongs  done  by  a  person  deceased,  in  his  lifetime,  to  another,  in 
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respect  of  bis  property,  real  or  personal ;  for  remedy  whereof  it  enacts  that 
nn  action  of  trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may  be 
maintained  by  the  executors  or  administrators  of  any  person  deceased  for 
any  injury  to  the  real  estate  of  such  person,  committed  in  his  lifetime,  for 
which  an  action  might  have  been  maintained  by  such  person ;  so  as  such 
injury  shall  have  been  committed  within  six  months  before  the  death  of  such 
deceased  person,  and  provided  such  action  shall  be  brought  within  one  year 
after  the  death  of  such  person,  and  the  damages  when  recovered  shall  be 
part  of  the  personal  estate  of  such  person.  And  further,  that  an  action  of 
trespass,  or  trespass  on  the  case,  as  the  case  may  be,  jnay  be  maintained 
against  the  executors  or  administrators  of  any  person  deceased,  for  any 
wrong  committed  by  him  in  his  lifetime  to  another,  in  respect  of  his  pro- 
perty, real  or  personal ;  so  as  such  injury  shall  have  been  committed  within 
six  calendar  months  before  such  person's  death,  and  so  as  such  action  shall 
be  brought  within  six  calendar  months  after  such  executors  or  administrators 
shall  have  taken  upon  themselves  the  administration  of  the  estate  and  effects 
of  such  person,  and  the  damages  to  be  recovered  in  such  action  shall  be 
payable  in  like  order  of  administration  as  the  simple-contract  debts  of  such 
persons  (see  "  EXECUTORS"). 

As  to  evidence  in  mitigation  of  damages,  supra ;  as  to  evidence  under 
special  plea,  see  "  ACCORD  AND  SATISFACTION,"  and  ante,p.  1105  ;  "LIMI- 
TATIONS," "JUDGMENT  RECOVERED,"  " AWARD,"  "COMMON,"  "WAY," 
"LIBERUM  TKNEMENTUM"). 

In  answer  to  the  evidence  offered  by  pit.  in  support  of  his  right  to  the 
property  injured  the  deft,  may  show  that  he  has  a  better  right,  and  that  plt.'s 
right  was  acquired  by  a  fraudulent  conveyance  (Ashby  v.  Minnitt,  8  Ad.  & 
E.  121).  So,  that  his  right  of  possession  is  stronger  than  the  plt.'s,  because 
the  deft,  has  a  lien  on  the  goods  (Richards  v.  Symons,  15  Law  J.  35,  Q. 
B.);  so,  that  a  third  person  had  a  better  right  than  the  pit.,  and  that  such 
third  person  authorized  the  deft.'s  act  of  trespass  (Ashmore  v.  Hardy,  7  C. 
&  P.  501 ;  Nelson  v.  Cheviel,  8  Bing.  316);  but  the  fact  that  a  third  person 
had  a  better  title  to  the  goods  than  the  pit.  is  no  defence  in  answer  to  the 
plt.'s  prima  facie  case  of  possession,  unless  such  third  person  is  shown  to 
have  authorized  the  deft,  in  his  act  of  trespass  (Carter  v.  Johnson,  2  Moo. 

6  R.  263 ;  2  Saund.  47  c,  d). 

Under  a  Plea  denying  Plaintiff's  Property.']  It  is  sufficient,  under  this 
plea,  for  the  pit.  to  show  possession  against  a  wrongdoer  (Ashmere  v.  Hardy, 

7  C.  &  P.  501 ;  Nicholls  v.  Bastard,  2  C.  M.  &  R.  659).     If  the  deft,  claims 
title,  this  plea  puts  in  issue  the  property,  and  not  merely  possession  (Harri- 
son v.  Dixon,  12  M.  &  W.  142).     A  lien  may  be  set  up  under  this  plea,  for 
the  deft,  has  thereby  a  right  of  possession  as  against  the  pit.;  thus,  where 
pit.,  having  a  cow  at  grass  in  deft.'s  field,  and  being  indebted  for  the  agist- 
ment,  agreed  with  him  that  the  cow  should  be  a  security;  that  he  would  not 

remove  her  till  deft,  was  paid,  and  that  if  he  did,  deft,  might  take 
[*1126]  her  wherever  she  might  be,  and  keep  her  till  he  was  *paid.  Pit. 

removed  the  cow,  not  having  paid  the  debt,  and  deft,  seized  her  in 
the  high  road.  In  an  action  of  trespass  for  the  taking,  held,  that  the  agree- 
ment might  be  set  up  as  a  defence  under  a  plea  that  the  cow  was  not  the 
plt.'s  (Richards  v.  Symons,  8  Q.  B.  90).  The  pit.  having  proved  that  he 
had  the  goods  by  sale  under  an  execution  against  B.,  the  deft,  was  allowed, 
under  this  plea,  to  show  that  the  sale  was  fraudulent,  and  that  he  had  him- 
self taken  them  on  a  valid  execution  against  B.  (Ashby  v.  Minnitt,  8  Ad.  & 
E.  121;  see  "LiEN,"  "TROVER)."  A  mere  wrongdoer  cannot  set  up  the 
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title  of  the  real  owner  under  this  plea  (Carter  v.  Johnson,  2  Moo.  &  R. 
263). 

If  the  jury  find  that  some  of  the  articles  described  in  the  declaration  be- 
long to  the  pit.  and  some  to  the  deft.,  the  verdict  must  be  entered  distribu- 
tively  (Routledge  v.  Abbott,  8  Ad.  &  E.  592). 

Evidence  for  Plaintiff  in  Trespass  to  Real  Property. 

Proof  that  the  Property  injured  is  the  Subject  of  an  Action  of  Trespass.'] 
We  have  already  seen  what  real  property  may  be  the  subject  of  an  action  of 
trespass  (ante,  p.  1091).  It  must  be  something  tangible  or  fixed.  Trespass 
lies  for  breaking  and  entering  a  several  fishery,  though  no  fish  taken. 

Acts  of  Ownership.]  As  to  evidence  of  ownership  in  general,  see  "  HEAR- 
SAY." A  right  to  the  soil  may  be  established  by  showing  that  the  pit.  cut 
down  trees  (Vin.  Abr.  Evidence,  T,  V,  102).  Any  act  done  upon  the  land 
is  admissible  (Woolway  v.  Rowe,  1  Ad.  &  E.  114),  not  on  the  ground  of 
acquiescence,  but  as  showing  possession  (Jones  v.  Williams,  3  M.  &  W.  328, 
per  Parke,  B.).  Acts  in  one  place  maybe  evidence  of  ownership  in  another; 
thus,  cutting  timber  in  a  wood  or  close  is  evidence  of  title  to  the  whole  close 
or  wood.  So,  if  a  continuous  hedge,  or  different  parts  of  a  bed  of  a  river, 
&c.  (Jones  v.  Williams,  supra;  see  "EVIDENCE").  Where  the  surface  and 
minerals  are  several  inheritances,  the  ownership  of  one  is  not  evidence  of 
property  in  the  other  (Rowe  v.  Grenfel,  R.  &  M.  396  ;  Hodgkinson  v. 
Fletcher,  3  Doug.  31;  Rich  v.  Johnson,  2  Stra.  1142).  But  working  in 
part  is  evidence  of  the  possession  of  the  whole  mine  (Wild  v.  Holt,  9  M.  & 
W.  672).  Evidence  of  working  under  part  of  a  demised  tract  of  land,  is 
evidence  of  possession  of  mines  under  the  whole  (Taylor  v.  Parry,  1  Man. 
&  G.  604).  A  perambulation  by  the  lord,  is  evidence  of  the  limits  of  a 
manor,  although  the  person  against  whom  it  operates  was  not  present,  nor 
knew  of  it  (Woolway  v.  Rowe,  1  Ad.  &  E.  114). 

Proof  of  Situation  of  Property  as  described.]  This  must  be  established 
(see  ante,  Vol.  I.,  p.  989) ;  as  to  what  a  variance,  post. 

Proof  of  Plaintiffs  Right  to  the  Property  injured.]  This  being  a  pos- 
sessory action,  the  gist  of  it  is  the  injury  to  the  possession,  and,  unless  at  the 
time  the  injury  was  committed  the  pit.  be  proved  to  have  been  in  actual  or 
constructive  possession,  the  action  cannot  be  supported  (Ross  v.  Wilson,  5 
East,  485 — 487 ;  Topham  v.  Dent,  6  Bing.  516) ;  and,  though  the  title  may 
come  in  question,  yet,  it  is  not  essential  to  the  action  that  it  should  (Lambert 
v.  Strother,Willes,  221 ;  Graham  v.  Peat,  1  East,  244;  Cheeseley  v.  Barnes, 
10  East,  65,  74;  Harker  v.  Birkbeck,  3  Burr.  1533;  2  Stra.  123;  Thorn 
v.  Sheremy,  Cro.  Car.  586 ;  Philpot  v.  Holmes,  Pea.  67 ;  Attersoll  v.  Ste- 
phens, 1  Taunt.  183;  Welch  v.  Nash,  8  East,  394;  Dyson  v. 
Collick,  5  B.  &  A.  600;  Heath  v.  Milward,  2  Bing.  N.  C.  98;  [*1127] 
*Holmes  v.  Newlands,  11  Ad.  &  E.  44) ;  or  he  be  shown  to  have 
the  general  property,  in  respect  of  which  possession  immediately  follows  (as 
in  the  instance  of  the  possession  of  his  mere  servant),  otherwise  he  cannot 
maintain  an  action  of  trespass,  a  mere  right  to  enter  not  being  sufficient 
(Peter  v.  Kindall,  6  B.  &  C.  703 ;  Dyson  v.  Collick,  5  B.  &  A.  600;  New- 
castle (Duke  of)  v.  Clark,  2  Moo.  666). 

There  is  no  such  constructive  possession  of  the  land  and  other  real  pro- 
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perty,  to  enable  a  party  to  maintain  this  action,  as  there  is  in  the  possession  of 
personal  property  (R.  v.  Wilson,  5  Mast,  485 ;  Bac.  Abr.  Trespass,  C,  3). 

Proof  of  actual  possession,  whether  legal  or  not,  is  sufficient  to  maintain 
this  action  against  a  wrongdoer,  or  a  person  who  cannot  make  out  a  title 
primafacW)  entitling  him  to  the  possession  (Graham  v.  Peat,  1  East,  244  ; 
Parker  v.  l.irkhivk,  3  Burr.  1563;  2  Stra.  1238;  Browne  v.  Dawson,  12 
Ad.  &  E.  629  ;  Chambers  v.  Donaldson,  11  East,  65  ;  see  Hall  v.  Davis, 
2  C.  &  P.  33 ;  Revett  v.  Brown,  5  Bing.  0).  Therefore  a  tenant  for  years 
(2  Rol.  Abr.  551  ;  Geary  v.  Bearcroff,  Sid.  347),  a  lessee  at  will  (Ib.),  and 
a  tenant  at  suiierancc  (Ib. ;  13  Rep.  69;  Graham  v.  Peat,  1  East,  245,  n. 
(a);  Com.  Dig.  Trespass,  B,  1  ;  1  Saund.  322;  n.  5),  may  support  this 
action  against  a  stranger,  or  even  against  his  landlord,  unless  a  right  of  en- 
try be  reserved  (Anon.  11  Mod.  209  ;  Com.  Dig.  Biens,  II. ;  11  Rep.  48); 
or  unless  the  landlord  have  a  right  to  re-enter  by  law  ;  as,  where  the  ten- 
ancy hasexpired,  and  the  tenant  has  become  a  trespasser  (Turner  v.  Meymott, 
7  Moo.  574  ;  1  Bing.  158  ;  S.  P.  Taunton  v.  Costar,  7  T.  R.  431). 

A.  is  seised  in  fee  of  a  close  upon  which  the  burgesses  of  B.  have  a  right 
during  a  certain  portion  of  the  year  to  depasture  their  cattle,  and  have  dur- 
ing that  period  exclusive  possession  of  the  close.  A.  may  maintain  tres- 
pass against  a  party  who,  during  that  period,  commits  a  trespass  in  the  sub- 
soil by  digging  holes,  but  not  against  one  who  during  that  period  merely 
rides  over  the  close  (Cox  v.  Clue,  5  C.  B.  553). 

A  servant,  having  the  key  and  care  of  a  house,  may  sometimes  sue  (2 
C.  &  P.  33).  Where  trees  are  exceptcd  in  a  lease,  the  land  on  which  they 
grow  is  necessarily  excepted  also  ;  consequently,  if  the  tenant  cut  down  the 
trees,  the  landlord  may  maintain  trespass  for  breaking  and  entering  his 
close  and  cutting  down  the  trees  (Rolls  v.  Rock,  2  Sclw.  N.  P.  1287). 
Where  the  owner  of  property  gave  certain  commissioners  leave  to  build  a 
dam  upon  his  ground,  it  was  held  the  commissioners  might  maintain  tres- 
pass against  a  stranger  for  breaking  it  down  (Dyson  v.  Collick,  5  B.  &  A. 
600 ;  1  D.  &  R.  225  ;  see  Newcastle  (Duke  of)  v.  Clarke,  post,  p.  1130  ; 
Ilollis  v.  Goldfinch,  1  B.  &  C.  205) ;  and,  even  without  such  permission  on 
the  part  of  the  owner  of  the  property,  trespass  might  be  maintained ;  as 
where  the  pit  placed  posts  on  the  land  of  a  person,  and  the  deft,  took  them 
away,  it  was  decided  that  the  pit.  had  sufficient  possession  of  the  posts  to 
support  trespass  againt  the  wrongdoer  (Welsh  v.  Nash,  8  East,  394,  recog- 
nised in  5  B.  &  A.  603).  The  court  in  the  last-mentioned  case,  5  B.  &  A. 
602,  held  that  a  person  in  possession  of  property,  whether  rightfully  or 
wrongfully,  may  maintain  trespass  against  a  wrongdoer  (Harper  v.  Charles- 
worth,  4  B.  &  C.  574  ;  6  D.  &  R.  572). 

Any  possession  is  a  legal  possession   against  a  wrongdoer   (Graham  v. 

Peat,  1  East,  246  ;  Oughton  v.  Seppings,  1  B.  &  Ad.  241  ;  Chambers  v. 

Donaldson,  11  East,  63  ;  Carteris  v.  Cowper,  4  Taunt.  547).     But  one  who 

has  obtained  possession  by  a  trespass  cannot  sue  the  person  whom  he  has 

dispossessed,  and  who  forcibly  retakes  possession  ;  and  this  de- 

[  *1128  ]    fence  may  be  set  up  under  a  plea,  denying  *the  property  to  be  in 

the  pit.  (Browne  v.  Dawson,  12  Ad.  &  E.  624). 

Overseers,  who  enclosed  a  parcel  of  waste  under  39  Geo.  III.  c.  42,  have 
sufficient,  possession  to  maintain  trespass  against  a  parishioner  who  destroyed 
their  fence,  without  establishing  any  right  of  common,  notwithstanding  they 
failed  to  show  the  consent  of  the  lord  of  the  manor  to  the  inclosure  (Mat- 
son  v.  Cook,  4  Bing.  N.  C.  392). 

The  actual  possession  of  crown  lands,  under  a  parol  license  from  the 
crown,  entitles  the  party  in  possession  to  maintain  trespass  against  a  wrong- 
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doer,  (Harper  v.  Charlesworth,  6  D.  &  R.  572  ;  4  B.  &  C.  574).  By  his 
induction,  the  parson  is  put  in  possession  of  a  part  for  the  whole,  and  may 
maintain  an  action  for  a  trespass  on  the  glebe  land,  although  lie  has  not  ta- 
ken actual  possession  of  it  (Bulwer  v.  Bulwer,  2  B.  &  A.  470)  ;  and,  on 
the  determination  of  a  lease  at  will,  by  the  death  of  the  lessee,  the  lessor 
may  sue  in  trespass  before  entry,  (Co.  Lit.  G2  b ;  1  Lev.  202 ;  and  see  4 
B.  &  C.  583  ;  6  D.  &  R.  572).  The  outgoing  tenant,  who  is  entitled  by 
custom  to  have  and  cut  certain  growing  crops,  and  is  obliged  to  repair  the 
fences  until  the  cutting,  has  such  a  possession  as  to  maintain  or  resist  tres- 
pass (Griffiths  v.  Puleston,  13  M.  &  W.  358). 

Though  the  freehold  of  the  churchyard  is  in  the  parson,  trespass,  and 
not  case,  lies  against  a  person  who  wrongfully  removes  a  tombstone  from 
the  churchyard,  erected  by  plt.'s  wife  during  his  absence  as  a  transpor- 
ted felon  (Spooner  v.  Brevvster,  3  Bing.  136  ;  2  C.  &  P.  34).  The  occa- 
sional possession  of  the  key  of  a  chapel,  in  order  to  preach  there,  is  not 
sufficient  to  support  trespass  (Revett  v.  Brown,  5  Bing.  7).  The  owner  of 
the  soil  of  a  public  way  (Northampton  (Mayor  of)  v.  Ward,  1  Wils.  110; 
Stra.  1004)  or  market  (1  Wils.  107)  may  maintain  trespass  against  any 
one  who  makes  use  of  it,  extending  beyond  those  privileges  which  the  pub- 
lic possess,  without  the  license  of  the  owner. 

'Wherever  there  is  an  exclusive  right,  trespass  may  bo  supported  for  an 
injury  committed  during  the  existence  of  such  right,  though  the  party  had 
not  the  absolute  right  to  the  soil,  or  the  whole  property  therein,  and  how- 
ever temporary  his  interest  (3  Burr.  1563,  1824 ;  2  East,  485,  486,  487  ; 
Weldon  v.  Bridgewater,  Cro.  Eliz.  421) ;  as  if  a  person  have  an  exclusive 
right  to  cut  turf  and  peat,  or  cut  thorns,  he  may  support  trespass  quare 
dausum  fregit,  and  for  cutting  the  turf  (Harper  v.  Birkbeck,  3  Burr.  1560, 
1824;  Wilson  v.  Mackrath,  2  Salk.  638;  2  M.  &  S.  499) ;  or  underwood 
(Hoe  v.  Taylor,  Cro.  Eliz.  413)  ;  and  it  may  be  supported  for  a  trespass  in 
a  portion  of  a  common  field,  after  the  allotment  of  the  pit.  (Weldon  v. 
Bridgewater,  Cro.  Eliz.  421  ;  5  East,  480,  485,  486,  487).  The  plaintiffs 
were  seised  in  fee  of  a  close,  but  other  persons  had  the  right  to  the  exclu- 
sive possession  of  the  surface  of  it  during  a  portion  of  the  year:  held,  that 
the  plt.'s  as  owners  of  the  subsoil,  might  maintain  trespass  against  persons 
who  had  .dug  holes  through  the  surface  into  the  subsoil  during  the  portion 
of  the  year;  but  that  for  any  injury  committed  during  such  portion  of  the 
year,  which  affected  the  surface  only,  the  pits,  could  not  maintain  tres- 
pass. The  word  "  close"  in  a  declaration  in  trespass,  includes  the  sub- 
soil as  well  as  the  surface  (Cox  v.  Mousley,  17  Law  J.  162,  C.  P. ;  12  Jur. 
185;  10  Law  T.  374). 

One  who  had  contracted  with  the  owner  of  a  close  for  the  purchase  of  a 
grown  crop  of  grass  there,  for  the  purpose  of  being  mown  and  made  into 
hay  by  the  vendee,  has  such  an  exclusive  possession  of  the  close,  though 
for  a  limited  purpose,  that  he  may  maintain  trespass  quare  dausum  frc- 
git,  against  any  person  entering  the  close  and  taking  the  grass,  even  with 
the  assent  of  the  *o\vner  (Crosby  v.  Wadsworth,  6  East,  602  ; 
Tomkinson  v.  Russell,  9  Pri.  287  ;  Co.  Lit.  4  b ;  Weldon  v.  Bridge-  [  *1129  ] 
water,  Cro.  Eliz.  421  ;  Vin.  Abr.  Trespass).  But,  where  a  full- 
grown  crop  of  potatoes  was  purchased  while  in  the  ground,  to  be  taken 
away  immediately,  it  was  held,  the  purchaser  had  not  such  an  interest  in  the 
profits  of  the  soil  as  would  entitle  him  to  maintain  trespass  quare  dausum 
frcgit  (Parker  v.  Staniland,  11  East,  362  ;  Evans  v.  Roberts,  5  B.  &  C. 
837).  The  possessor  of  herbage,  or  the  right  of  feeding  cattle  on  certain 
closes,  may  maintain  trespass  against  any  person  who  infringes  that  mht, 


1129  TRESPASS. 

or  may  even  distrain  cattle  doing  damage  there  (Burt  v.  Moore,  5  T.  R.  339  : 
1  C.  PI.  194.) 

The  pit.  will  establish  his  title  by  showing  an  actual  possession  in  himself 
(1  Ch.  PI.  196),  however  slight;  as  by  a  female  servant,  in  possession  of 
her  bedroom  (Lewis  v.  Ponsford,  8  C.  &  P.  687);  or  by  a  tenant  even 
against  his  landlord,  who  enters  land  under  an  agreement  for  a  lease  (Alex- 
ander v.  Borries,  4  Bing.  N.  C.  799). 

A  copyholder,  who  holds  under  a  special  custom  of  the  manor,  a  tenant 
for  life,  or  tenant  for  years,  may  recover  in  this  action  damages  against  the 
lord  of  the  manor,  for  cutting  down  so  many  trees  as  will  deprive  him  of  his 
right  of  estovers,  &c.  (B.  N.  P.  85  a).  The  lord  or  owner  of  the  soil  may 
support  this  action  against  a  commoner,  though  he  may  have  a  right  to  enter 
if  he  commit  any  trespassable  act  (Cro.  Jac.  195;  Bac.  Abr.  Trespass,  C, 
3).  If  the  pit.  were  in  possession  of  the  lands,  &c.,  at  the  time  when  the 
injury  was  committed,  the  circumstance  of  his  having  quitted  possession 
before  the  commencement  of  the  action  constitutes  no  objection  (Bac.  Abr. 
Trespass,  C,  3). 

The  owner  of  a  free  warren  may  maintain  trespass  for  breaking  his  war- 
ren  (Dacre  (Lord)  v.  Tebb,  2  Bla.  1151 ;  Carnarvon  (Lord)  v.  Vallebois,  13 
M.  &  W.  313);  but  not  for  breaking  his  close  (5  Hen.  VII.  s.  10,  cited, 
Weldon  v.  Bridgewater,  Cro.  Eliz.  421).  The  owner  of  a  several  fishery 
may  sue  in  trespass,  although  the  freehold  be  in  another,  but  not  if  he  be 
the  owner  of  a  sole  and  exclusive  fishery  (Holford  v.  Bailey,  8  Q.  B.  1000). 
A  copyholder  may  maintain  trespass  for  taking  coals  from  the  mines  under 
his  lands,  though  there  be  no  injury  done  to  the  surface  (Lewis  v.  Braith- 
waite,  2  B.  &  Ad.  437). 

Proof  that  the  premises  were,  at  the  time  of  the  injury,  in  the  occupation, 
by  a  gamekeeper  or  other  servant,  of  the  pit.,  he  not  paying  rent,  will  be 
evidence  of  the  possession  of  the  pit.  (Bertie  v.  Beaumont,  16  East,  33,  36  ; 
Curtis's  case,  Lit.  Rep.  139).  Paying  rent  for  having  the  privilege  of  shoot- 
ing over  and  taking  the  grass  of  lands  is  evidence  of  actual  possession 
(Harper  v.  Charlesvvorth,  4  B.  &  C.  574 ;  6  D.  &  R.  572  ;  and  see  further, 
as  to  evidence  of  seisin,  ante,  p.  677,  and  Vol.  I.  p.  1004).  But  where  the 
pit.,  who  had  built  a  chapel,  conveyed  it  to  the  deft,  by  a  deed,  the  validity 
of  which  was  questionable,  and  the  deft,  took  possession  and  gave  the  key 
to  a  gardener,  who  with  his  permission  lent  it  to  the  pit.  to  preach  in  the 
chapel,  and  thereupon  the  pit.  locked  up  the  chapel,  and  refused  to  return 
the  key,  it  was  held  he  had  not  sufficient  possession  to  maintain  trespass 
(Revett  v.  Brown,  5  Bing.  7). 

Cutting  down  trees  in  a  way,  or  clearing  it,  is  evidence  to  prove  right  of 
the  soil  of  the  way  (Berry  v.  Goodman,  2  Leon.  148).  If  the  pit.  be  proved 
to  be  owner  of  land  on  both  sides  of  a  river,  he  will  be  presumed  to  be  the 
owner  of  the  whole  river  (Hargr.  Law  Tracts,  5).  Where  two  parishes  are 
separated  by  a  river,  the  medium  filum  is  the  presumptive  boundary  between 
them  (R.  v.  Landulph,  1  Moo.  &  R.  393).  Where  there  are  two  adjacent 
fields,  separated  by  a  hedge  and  ditch,  the  hedge,  prima  facie, 
[  *1130  ]  belongs  to  the  owner  *of  the  field  in  which  the  ditch  is  not;  and, 
if  there  are  two  ditches,  one  on  each  side  of  the  hedge,  then  the 
ownership  of  the  hedge  must  be  ascertained  by  proving  acts  of  ownership 
(Guy  v.  West,  2  Selw.N.P.  1287,  per  Bayley,  J.;  andseeVowles  v.  Miller, 
3  Taunt.  138 ;  Doe  v.  Pearsey,  7  B.  &  C.  308).  The  property  in  a  bank 
generally  follows  that  of  the  soil  from  which  it  is  constructed,  but  the  pro- 
perty in  a  wall  belongs  to  him  who  is  bound  to  repair  it  (see  Newcastle 
(Duke  of)  v.  Clarke ,  S  Taunt.  602  ;  2  Moo.  666  ;  see  Matts  v.  Hawkins,  5 
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Taunt.  20 ;  Morley  v.  M'Dermott,  8  Ad.  &  E.  138 ;  Cubitt  v.  Porter,  8  B.  & 
C.  257).  As  to  the  right  to  tre<*s  growing  on  boundaries  of  premises,  see 
Waterman  v.  Soper,  1  Ld.  Raym.  737  ;  B.  N.  P.  85;  Masters  v.  Pollie,  2 
Roil.  141,255.  The  tree  belongs  to  him  in  whose  soil  it  was  first  sown 
(Holder  v.  Coates,  Moo.  &  M.  112).  The  property  in  trees  is  in  the  land- 
lord ;  the  property  in  bushes,  even  where  they  have  been  cut  down  by  a 
stranger,  in  the  tenant;  so  that  the  landlord  cannot  bring  trespass,  de  bonis 
asportavit,  to  recover  their  cuttings  (Berriman  v.  Peacock,  9  Bing.  384).  In 
general,  waste  land  next  adjoining  a  public  highway  is  presumed,  prima 
facie,  to  belong  to  the  owner  of  the  land  next  adjoining  such  waste,  whether 
freehold  or  copyhold,  and  not  to  the  lord  of  the  manor  (Steel  v.  Prichett,  2 
Stark.  463 ;  Doe  v.  Pearsey,  7  B.  &  C.  304;  Doe  v.  Kemp,  2  Bing.  N.  C. 
102 ;  Cooke  v.  Green,  11  Pri.  738);  but  such  presumption  may  be  rebutted; 
and,  if  the  waste  be  contiguous  to,  or  communicate  with  open  common  or 
larger  portions  of  land,  the  presumption  is  either  rebutted  or  considerably 
narrowed  (see  Grose  v.  West,  7  Taunt.  41 ;  Headlam  v.  Headley,  Holt,  N. 
P.  463;  see  Doe  v.  Hampson,  4  C.  B.  267;  White  v.  Hill,  6  Q.  B.  487; 
see  R.  v.  Edmonton,  1  Moo.  &  R.  32 ;  R.  v.  Right,  3  B.  &  Ad.  681  ;  R.  v. 
Hatfield,  4  Ad.  &  E.  156). 

It  is  doubtful  whether  the  assignees  of  a  bankrupt  can  sue  before  the  bank- 
ruptcy, but  the  bankrupt  may  (Clarke  v.  Calvert,  8  Taunt.  742  ;  see  Nias  v. 
Adamson,  3  B.  &  A.  225 ;  Drayton  v.  Dale,  2  B.  &  C.  293  ;  ante,  "  BANK- 
RUPT"). 

The  commissioners  of  sewers  cannot  maintain  an  action  of  trespass  against 
the  commissioners  of  a  harbour  for  breaking  down  a  wall  or  dam  erected  by 
the  former  as  such  commissioners,  across  a  navigable  river,  as  the  authority 
to  be  exercised  by  them,  on  behalf  of  the  public,  does  not  vest  in  them  such 
a  property  of  possessory  interest  as  will  enable  them  to  maintain  such  action 
(Newcastle  (Duke  of)  v.  Clarke,  8  Taunt.  602  ;  2  Moo.  666  ;  and  see  Hollis, 
v.  Goldfinch,  1  B.  &  C.  205;  2  D.  &  R.  316;  Dyson  v.  Collide,  supra). 
A  person  having  a  right  to  sit  in  a  pew  has  not  the  exclusive  possession,  and 
he  cannot  support  trespass  even  against  a  stranger,  the  possession  of  the. 
church  being  in  the  parson  (Stocks  v.  Booth,  1  T.  R.  430 ;  Clifford  v.  Wicks, 
1  B.  &  A.  298;  and  see  Rogers  v.  Brooks,  3  Bing.  137;  2  C.  &  P.  34; 
Mainwaring  v.  Giles,  5  B.  &  A.  361 ;  Bryan  v.  Whistler,  8  B.  &  C.  294; 
see  ante,  "  PEW)."  But  it  seems  that  for  breaking  a  pew  the  owner  may 
maintain  trespass  (Spooner  v.  Brewster,  3  Bing.  137).  So  may  the  parson 
against  a  person  for  preaching  in  his  church  without  his  leave  (Anon.  12 
Mod.  420 ;  Turton  v.  Reynold,  12  Mod.  433).  And  a  person  having  a  mere 
incorporeal  right  as  of  common  of  pasture,  turbary,  &c.,  cannot  suppott 
trespass  quare  clausum  ffegit  for  treading  down  the  grass  growing  upon  the 
land  upon  which  he  has  such  right  of  common,  &c. ;  for,  although  a  com- 
moner has  a  right  to  take  such  grass  by  the  mouths  of  his  commonable 
cnttle,  he  is  not  to  be  considered  as  in  possession  of  the  land  (Bro.  Abr. 
Trespass,  pi.  174;  Bac.  Abr.  Trespass,  C,  3;  Burr.  1825;  Cro.  Eliz.  421). 

On  the  other  hand,  if  the  party  be  not  in  actual  possession,  he 
*cannot  sue;  therefore  a  landlord  cannot,  during  a  subsisting  [  *1131  ] 
lease,  support  trespass,  but  the  action  of  trespass  should  be  in  the 
name  of  the  tenant,  or  the  landlord  must  proceed  in  case  as  a  reversioner 
(1  Saund.  323  b;  2  Saund.  252  b;  Bedingfield  v.  Onslow,  3  Lev.  209;  Pan- 
ton  v.  Isham,  ib.  360;  Jesser  v.  GifTord,  4  Burr.  2141 ;  Com.  Dig.  Action, 
Case,  Nuisance;  Attercol  v.  Stephens,  1  Taunt.  183;  Jackson  v.  Pesked,  1 
M.  &  S.  234;  Shadwell  v.  Hutchinson,  2  13.  &  Ad.  97;  Baxter  v.  Taylor, 
4  B.  &  Ad.  72);  and  both  actions  may  be  brought  at  the  same  time  (Jesser 
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v.  Gi fiord,  supra;  Bedingfield  v.  Onslovv,  3  Lev.  209;  Ponton  v.  Isham, 
S!>pra;  Attersol  v.  Stevens,  supra);  unless  the  injury  was  committed  to  trees 
or  other  property  excepted  in  the  lease,  or  the  trees  were  carried  away, 
when  the  latter  may  support  trespass  for  cutting,  injuring,  or  carrying  away 
the  same  (Bro.  Abr.  Trespass,  pi.  55;  1  Saund.  322,  n.  5;  Gordon  v. 
Ilarpur,  7  T.  R.  13  ;  8  East,  190  ;  Bac.  Abr.  Trespass,  C,  3 ;  4  Taunt.  316; 
1  Ch.  PI.  72);  or  the  tenant  may  sue  for  the  trespass  to  the  land;  but,  if 
there  be  no  exception  of  the  trees  in  the  lease,  the  lessee  has  a  particular 
interest  therein,  and  may  support  trespass  against  the  lessor,  or  a  stranger 
ior  an  injury  to  them  during  the  term  (1  Ch.  PI.  72). 

A  mere  right  to  enter  is  not  sufficient  to  rebut  a. plea,  putting  in  issue  pit.'* 
title  (Peter  v.  Kendall,  6  B.  &  C.  703;  Dyson  v.  Collick,  5  B.  &  A.  GOO ; 
Newcastle  (Duke  of)  v.  Clark,  2  Moo.  G6G). 

Thus,  a  lessee  before  entry  cannot  support  trespass,  nor  can  an  heir  wh<> 
lias  not  entered  sue  an  abater  (1  Ch.  PI.  107);  but  the  property  draws  to  it 
The  possession  in  many  cases  (Bibbert  v.  Thomas,  1  C.  M.  &  R.  861  ;  P.. 
v.  London  (Mayor  of),  4  T.  R.  26).  The  lord  of  the  manor  claiming 
wastes,  or  highway,  may  maintain  this  action  for  injury  thereto  on  proof  of 
title,  without  showing  actual  possession,  it  not  being  proved  by  the  deft,  to 
liave  been  at  the  time  in  another  person  (Lade  v.  Shepherd,  1  Wils.  110  : 
Northampton  (Mayor  of)  v.  Ward,  1  Wils.  107). 

Evidence  of  Possession  IAJ  Entry  ^  $-c.,  on  Plea  denying  Righi.~\  A  party 
having  the  strict  legal  title,  and  possessory  right,  may  acquire  such  a  con- 
structive possession  as  may  enable  him  to  maintain  this  action  against  a 
wrongdoer  in  actual  possession  ;  thus,  by  entry.  Therefore,  where  ph.,  who 
had  the  legal  title,  entered,  by  going  on  the  land  and  ploughing,  with  intent 
to  take  possession,  it  was  held,  he  might  maintain  trespass  against  a  person 
wrongfully  in  possession,  although  he  did  not  declare  his  intention  (Butcher 
v.  Butcher,  7  B.  &  C.  399;  see  Newton  v.  Harland,  1  Man.  &  G.  644: 
ante,  Vol.  I.  p.  159).  So,  a  disseisee,  who  enters,  revests  the  possscssion 
in  himself  ab  inilio,  and  may  have  trespass  against  the  clisseisor,  or  a 
stranser,  for  any  act  of  trespass  committed  between  the  disseisin  and 
re-entry  (2  Rol.  Abr.  550,  I.  7  ;  ib.  564,  1.  39 ;  Co.  Lit.  257  a ;  Dy.  985  ; 
:*  Bla.  Corn.  210;  Yin.  Abr.  Trespass,  T;  11  Rep.  51  a\  2  Rol.  Abr.  554  ; 
Bro.  Abr.  Trespass,  pi.  35;  Holcombc  v.  Rawlins,  Cro.  Eliz.  540). 

In  these  cases,  entry,  &c.,  upon  part  of  the  estate,  in  the  name  of  the 
whole,  gives  sufficient  constructive  possession  of  the  whole  for  the  purposes 
of  the  action  (Buhver  v.  Bulwcr,  2  B.  &  A.  470).  Where  a  fine  has  been 
levied  with  proclamations,  the  re-entry  of  the  party  entitled  does  not  revest 
the  possession  by  relation  ab  inilio  (Compere  v.  Hicks,  7  T.  R.  727  ;  Hughes 
v.  Thomas,  13  East,  486). 

A  parson,  before  induction,  cannot  maintain  trespass  (Yin.  Abr.  Entry, 
G,  4,  Trespass,  S:  Bac.  Abr.  Leases,  M;  Hare  v.  Bickley,  PI.  Com.  528  : 
Bulwer  v.  Bulwer,  2  B.  &  A.  470) ;  nor  can  a  lessee  for  yeais 
[  *1132  ]  (Bac.  Abr.  Leases,  M ;  Browning  v.  Beston,  PI.  Corn.  142  ;  *n«r 
an  assignee,  &c.  (1  Ld.  Raym.  367:  1  B.  &  B.  245);  nor  an 
heir  or  devisee  (Downing  v.  Beston,  PI.  Com.  142  ;  Anon.  2  Mod.  7  ;  Com. 
Dig.  Trespass,  B,  3) ;  nor  a  purchaser  (Geary  v.  Bearcroft,  Cart.  66  : 
Com.  Dig.  Trespass,  B,  3;  2  Rol.  Abr.  553;  Green  v.  \Valwin,  Noy,  73): 
nor  a  conusee  of  a  fine  (Berry's  case,  Leon.  147);  nor  a  surrenderee  (Bac. 
Abr.  Surrender,  50);  nor  a  reversioner  after  the  expiration  of  a  term  for 
life  or  years  (Kcil.  163  a ;  Com.  Dig.  Trespass,  B,  3)  before  entrv  (and  see 
1  Ch.  PI.  167). 
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A  lessor  having  lawfully  entered  at  the  expiration  of  the  term,  may  sue 
in  trespass  persons  claiming  under  the  late  tenant,  as  welt  as  the  late  tenant 
himself,  but  where  a  tenant  remains  in  possession  after  the  expiration  of  his 
term,  the  landlord  is  not  justified  in  expelling  him  by  force  in  order  to  regain 
possession  (Hay  v.  Moorhouse,  6  Bing.  N.  C.  62  ;  Newton  v.  Harland,  1 
Man.  &  G.  644). 

A  tenant  for  years  of  a  house  demised  it  by  mortgage,  dated  24th  March, 
to  the  mortgagee  to  hold  for  the  residue  of  the  term  (less  one  day),  subject 
to  the  proviso  thereinafter  mentioned,  and  he  also  sold  and  transferred  the 
fixtures  and  chattels  therein  to  the  mortgagee  to  hold  for  his  own  use,  &c.,  but 
subject  to  a  proviso  for  the  reconveyance  on  payment  of  the  mortgage  money 
on  the  24th  of  June  then  next,  and  also  a  proviso  that  on  non-payment  on 
that  day  it  should  be  lawful  for  the  mortgagee  to  enter,  and  receive,  and 
take  the  rents,  &c.,  and,  if  he  should  think  proper,  of  his  sole  authority  to 
sell  or  underlet  the  premises,  and  to  sell  the  fixtures  and  chattels :  held,  that 
the  mortgagee's  right  to  take  possession  did  not  attach  until  the  24th  of  June, 
and  that  he  could  not  maintain  trespass  for  an  entry,  or  for  an  asportavlt  of 
the  fixtures  and  chattels  before  that  day  by  a  stranger  (Wheeler  v.  Monti- 
iiore,  1  Gale  &  Dav.  493;  2  Q.  B.  1313). 

Where  a  trespass  is  done  to  land  let  at  will,  both  the  lessor  and  lessee- 
may  sue  in  trespass  before  entry  (Co.  Lit.  62  ;  Harper  v.  Charlesworth,  4 
B.  &  C.  583;  2  Rol.  Abr.  551,  1.  49;  Com.  Dig.  Trespass,  B,  2;  Geary 
v.  Bearcroft,  Bridg.  496). 

Nor  is  it  sufficient  that  the  pit.  has  the  freehold  in  law  (Com.  Dig.  Tres- 
pass, B,  3).  So,  after  a  feoffment  with  livery  of  seisin,  the  feoffee  may 
maintain  trespass  notwithstanding  a  tenant  at  will  was  in  possession  at  tho 
time  of  such  feoffment  and  did  not  assent  to  the  same  (Ball  v.  Cullimorc,  1 
Gale,  96).  But  a  party  wrongfully  holding  possession  of  land  cannot  troat 
the  wrightful  owner  who  enters  upon  the  land  as  a  trespasser  (Taunton  v. 
Coster,  supra;  Turner  v.  Meymott,  1  Bing.  153  ;  see  also  Brown  v.  Daw- 
son,  4  P.  &  D.  355  ;  12  Ad.  &  E.  629). 

Where  the  close  at  the  time  of  the  trespass  was  in  the  occupation  of  L., 
the  plt.'s  lessee,  the  pit.  cannot  show  that  she  resumed  possession  of  the 
close  for  a  time  after  the  trespasses  were  committed,  and  before  action  (Pil. 
£rim  v.  Southampton  and  Dorchester  Railway  Company,  18  Law  J.  330,  C. 
P.).  Trespass  for  the  continuance  is  not  maintainable  by  a  person  who 
comes  into  possession  after  the  commission  of  the  trespass  (lb.). 

The  interest  of  A.,  a  tenant,  having  ceased  before  the  expiration  of  tho 
term  for  letting  by  the  death  of  his  landlord,  the  tenant  for  life,  A.,  cannot 
be  presumed  to  have  continued  in  possession  after  such  death,  and  in  tho 
absence  of  a  subsequent  entry,  or  other  act,  he  has  not  sufficient  possession 
of  the  land,  either  actual  or  constructive,  to  maintain  trespass  (Brotvii  \, 
Not  ley,  18  Law  J.  39,  Ex.). 

An  administrator  may  sue  for  a  trespass  done  before  the  grant  of  admin- 
istration (Thorpe  v.  Stallwood,  5  Man.  &  G.  760). 

Guardians,  trustees,  and  husbands,  seized  jure  uxoris,   and 
tenants  *pur  autre  vie,  holding  over  without  consent,  are  declared  [  *llS'-«  | 
trespassers  by  6  Antic,  c.  18. 

Tenants  in  common.']  In  actions  for  injuries  to  real  property,  joint- ten- 
ants and  parceners  must  join,  or  the  nonjoinder  may  be  pleaded  in  abate- 
ment (1  Ch.  PI.  74).  Tenants  in  common,  in  actions  of  trespass  or  nui- 
sance to  their  land,  may  join,  because,  though  their  estates  be  several,  yt 
the  damages  survive  to  all,  and  it  would  be  unreasonable,  when  the 


1133 


TRESPASS. 


is  thus  entire,  to  bring  several  actions  for  a  single  trespass  (Bac.  Abr.  Joint- 
tonnnts,  K;  Cutting  v.  Derby,  2  Bla.  1077  ;  Harrison  v.  Barnaby,  5  T.  R. 
247;  Stone  v.  Bromvvick,  Yelv.  161 ;  Culley  v.  Spearman,  2  II.  Bl.  380; 
Pullen  v.  Palmer,  5  Mod.  151). 

Proof  of  the,  Injury,  and  that  Defendant  ammitted  it.~\  We  have 
already  seen  of  what  nature  the  injury  must  be  to  maintain  this  action;  viz., 
that  it  must  be  immediate,  and  committed  with  force  (ante,  p.  1083,  1093) ; 
and  it  lies,  however  unintentional  the  trespass  (ante,  p.  108G).  Even  shoot- 
ing at  and  killing  game  on  another's  land,  though  without  an  actual  entry, 
is,  in  law,  an  entry  (Kebell  v.  Hickringill,  11  Mod.  74,  130;  see  Pickering 
v.  Rudd,  1  Stark.  56;  see  also,  Haward  v.  Bankes,  2  Burr.  1114).  And 
it  is  immaterial  whether  the  close  were  enclosed  (Doct.  and  Stud.  30;  Stam- 
mers v.  Dixon,  7  East,  207;  Lade  v.  Sheppard,  2  Stra.  1004;  Harrison  v. 
Parker, 0  East,  154;  Chester  v.  Alken,  1  Burr.  133).  It  lies,  although  the 
door  of  the  house  were  open,  if  the  entry  were  not  for  a  justifiable  purpose 
(ante).  It  lies  for  the  continuance  of  an  injury  (Holmes  v.  Wilson,  10  Ad. 
&  E.  503). 

We  have  already  seen  as  to  what  persons  are  liable  to  this  action,  and 
what  evidence  is  sufficient  to  show  deft,  committed  the  injury  (ante,  p. 
1117).  If  one  tenant  in  common  disturb  another  in  possession,  this  action 
may  be  supported ;  as,  if  two  be  tenants  in  common  of  a  folding,  and  one 
of  them  by  force  prevent  the  other  from  erecting  hurdles,  &c.  (Co.  Lit. 
•^00  b). 

Trespass  lies  against  a  tenant  in  common  with  the  pit.  for  destroying  a 
common  wall,  but  not  for  pulling  it  down  with  intent  to  rebuild,  or  for  rais- 
ing its  height  (Cubitt  v.  Porter,  8  B.  &  C.  257).  So,  it  lies  for  him  or  his 
licensee  for  digging  peat  or  turf,  and  carrying  away  for  his  own  use  (Wil- 
kinson v.  Hoggarth,  16  Law  J.,  N.  S.,  Q.  B.  103).  Trespass  is  maintain- 
able by  one  tenant  in  common  against  the  other;  but  the  proper  remedy  by 
one  joint-tenant,  or  tenant  in  common,  against  the  other,  who  commits  waste 
to  the  land  or  other  property,  as  by  cutting  down  trees  unfit  to  be  cut  down, 
is  an  action  on  the  case  for  a  misfeasance  (Martin  v.  Knollys,  8  T.  R.  145; 
Com.  Dig.  Estate,  K,  8  ;  Cubitt  v.  Porter,  8  B.  &  C.  268);  but  if  one  tenant 
in  common  totally  destroy  the  subject-matter  of  the  tenancy  in  common,  his 
companions  shall  have  trespass  (lb.;  Co.  Lit.  200).  If  one  of  two  tenants 
in  common  of  an  old  wall  pull  it  down,  in  order  to  rebuild  it,  which  he 
neglects  to  do,  this  is  not  a  destruction  for  which  trespass  lies  (Cubitt  v. 
Porter,  supra}.  As  to  the  right  of  the  owner  of  one  half  of  a  party-wall  to 
maintain  trespass  for  its  destruction,  see  Murley  v.  M'Dermott,  3  Nev.  &  P. 
358.  Trespass  lies  against  one  of  two  tenants  in  common  for  an  actual 
expulsion  (Murray  v.  Hall,  18  Law  J.  161,  C.  B.).  Though  trespass  does 
not  lie  against  a  tenant  in  common  for  taking  the  whole  profits,  yet,  if  he 
drive  out  of  the  land  any  of  the  cattle  of  the.  other  tenant  in  common,  or 
hinder  him  from  entering  or  occupying  the  land,  an  ejectment  may  be  sup- 
ported (Co.  Lit.  199  b;  3  Wils.  119;  12  Mod.  567);  but  not  trespass  (Cu- 
bitt v.  Porter,  8  B.  &  C.  269). 

If  a  landlord,  who  has  let  apartments  to  the  pit.,  exclude  him 
[*1134]  from  *the  house,  and  remove  his  name  from  the  outer  door,  this  is 
evidence  of  a  trespass  committed,  by  breaking  and  entering  the 
apartments  (Lane  v.  Dixon,  3  C.  B.  776).  A  feme  covert,  or  an  infant,  can- 
not make  themselves  trespassers,  by  prior  command  or  subsequent  assent 
(Co,  Lit.  180  b,  n.  4,  356  b). 
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Trespass  db  Initio.']  The  abuse  of  an  authority  in  fact  will  not,  in  gene- 
ral, render  the  party  a  trespasser  ab  initio  (Six  Carpenters'  case,  8  Rep. 
148  /;).  And  where  the  officer  of  a  court,  acting  under  process,  commits  a 
subsequent  breach  of  duty,  he  does  not  therefore  become  a  trespasser  ab 
initio  (Smith  v.  Egginton,  7  Ad.  &  E.  167). 

Where  the  deft,  enters  under  an  authority  in  law,  the  pit.  may  show  that 
he  has  abused  such  authority,  and  so  become  a  trespasser  db  initio;  but  a 
mere  nonfeasance  will  not  be  such  an  abuse  (Six  Carpenters'  case,  8  Rep. 
146  a).  At  common  law,  a  subsequent  abuse  or  irregularity  in  a  distress 
makes  it  a  trespass  ab  initio  ;  but  not  in  case  of  rent  (see  11  Geo.  II.  c.  19). 
Therefore,  a  person  distraining  without  consent,  who  remains  in  possession 
over  the  five  days,  is  a  trespasser  only  for  the  period  he  keeps  possession 
after  the  five  days  (Winterbourne  v.  Morgan,  11  East,  395;  Messing  v. 
Kemble,  2  Camp.  115;  see  "DISTRESS,  ILLEGAL"). 

If  a  lessor  enter  to  view  waste,  and  damage  the  house,  or  stay  there  all 
night ;  if  a  commoner  enter  to  view  his  cattle,  and  cut  down  a  tree ;  if  a 
man  enter  a  tavern,  arid  continue  there  all  night  against  the  will  of  the 
taverner,  he  becomes  a  trespasser  ab  initio  (Com.  Dig.  Trespass,  C,  2).  So, 
an  officer  who  neglects  to  remove  goods  attached  within  a  reasonable  time, 
and  continues  on  the  premises  in  possession  (Reed  v.  Harrison,  2  Bl.  R. 
1218;  Aitkenhead  v.  Blades,  5  Taunt.  198  ;  see  also  Ladd  v.  Thomas,  12 
Ad.  &  E.  117).  A  tenant  tendering  his  rent  after  distress,  but  before  im- 
pounding, may  maintain  trespass  for  a  subsequent  removal  of  the  distress 
(Vertue  v.  Beasley,  1  Moo.  &  R.  2.1).  But  not  if  the  tender  is  after  im- 
pounding, whether  for  rent  arrear,  or  damage  feasant  (Ladd  v.  Thomas,  12 
Ad.  &  E  117).  A  landlord  who  enters  and  distrains  goods  which  were  not 
clistrainable  in  law  becomes  a  trespasser  ab  initio,  as  to  the  privileged  goods 
(Harvey  v.  Pocock,  11  M.  &  W.  740  ;  see  "  DISTRESS"). 

Damages.']  These  must  be  proved  as  stated.  As  to  what  may  be  given 
in  evidence  under  the  alia  enormia,  see  ante,  p.  1121 ;  as  to  evidence  in 
mitigation,  see  ante ,  p.  1121. 

Evidence  under  Special  Plea]  This  must  depend  on  the  issue  raised. 
See  generally,  ante,  p.  1112  ;  and  see  the  various  titles  of  defences  through- 
out the  work. 

Evidence  for  Defendant. 

We  have  already  seen  what  defence  may  be  set  up  under  the  general 
issue  (ante,  pp.  1097,  1103);  and  evidence  must  be  adduced  accordingly; 
as  to  evidence  under  special  plea,  see  ante,  p.  1101  ;  and  see  the  various 
titles  of  defences  in  the  work,  as  "  ACCORD  AND  SATISFACTION,"  "AWARD," 
"  LIMITATION,"  "  LICENSE,"  "  COMMON,"  "  WAY." 

Costs.]     By  stat.  3  &  4  Viet.  c.  24  (3rd  July,  1840),  after  reciting  the 
passing  of  the  stat.  43  Eliz.  c.  6,  and  22  &  23  Car.  II.  c.  9,  and  that  the 
evil  arising  from  frivolous  and  vexatious  suits  still  prevails  and  increases, 
and  that  it  is  expedient  to  make  further  provisions  for  the  preven- 
tion ^'thereof;  it  is  enacted  (by  sect.  1),  "  that  the  said  recited  act    [*1135] 
of  the  43  Eliz.,  so  far  as  it  relates  to  costs  in  actions  of  trespass 
or  trespass  on  the  case,  and   so  much  of  the  22  &  23  Charles  II.  as  relates 
to  costs  in  personal  actions,  be  repealed."     And  by  sect.  2,  it  is  enacted, 
"  If  the  pit.  in  any  action  of  trespass,  or  of  trespass  on  the  case,  brought  or 
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to  be  brought  in  any  of  her  majesty's  courts  at  Westminster,  or  in  the  Court 
of  Common  Pleas  at  Lancaster  or  Durham,  shall  recover  by  verdict  less 
damages  than  40s.,  such  pit.  shall  not  be  entitled  to  recover,  in  respect  of 
such  verdict,  any  costs,  whether  it  shall  be  given  upon  any  issue  tried,  or 
judgment  shall  have  passed  by  default,  unless  the  judge  or  presiding  officer, 
before  whom  such  verdict  shall  be  obtained,  shall  immediately  afterwards 
certify  on  the  back  of  the  record,  or  on  the  writ  of  trial,  or  writ  of  inquiry, 
that  the  action  was  really  brought  to  try  a  right,  besides  the  mere  right  to 
recover  damages  for  the  trespass  or  grievance,  for  which  the  action  shall 
have  been  brought,  or  that  the  trespass  or  grievance  in  respect  of  which  the 
action  was  brought  was  wilful  and  malicious." 

By  sect.  3,  it  is  provided,  <;  that  nothing  herein  contained  shall  extend  to 
deprive  any  pits,  of  costs  in  any  actions  brought  for  a  trespass  over  any 
lands,  commons,  wastes,  closes,  woods,  plantations,  or  enclosures,  or  for 
entering  into  any  dwellings,  out-buildings,  or  premises,  in  respect  of  which 
any  notice  not  to  trespass  thereon,  or  therein,  shall  have  been  previously 
served  by  or  on  behalf  of  the  owner  or  occupier  of  the  land  trespassed  over, 
upon,  or  left  at  the  last  reputed  or  known  place  of  abode  of  this  deft,  or  defts. 
in  such  action  or  actions. 

Unless  it  appear  from  the  declaration  that  the  action  could  not  really  have 
been  brought  to  try  a  right  beyond  the  mere  question  of  damages,  the  case 
is  within  the  net,  and  the  judge  has  the  power  of  certifying  ;  and  the  grant- 
ing the  certificate  is  entirely  a  matter  for  the  discretion  of  the  judge  presiding 
at  the  trial  (Shuttleworth  v.  Cocker,  2  Sco.  N.  R.  47  ;  1  Man.  &  G.  829; 
Barker  v.  Hollier,  8  M.  &  W.  513).  "  What  the  judge  is  called  upon  to 
do  is  to  consider,  the  object  and  design  of  the  pit.  in  instituting  the  action, 
and  if  he  is  satisfied  that  the  pit.  conceived  he  had  a  right  which  might  come 
in  issue,  the  judge  has  a  discretion  vested  in  him  to  grant  a  certificate.  In 
Morrison  v.  Salmon,  2  Man.  &  G.  392;  2  Sco.  N.  R.  449,  454),  a  certifi- 
cate was  granted  in  an  action  for  imitating  the  wrappers  of  a  medicine 
invented  by  the  pit.  In  an  action  for  libel,  the  judge  may  certify,  under 
this  act,  that  the  grievance  for  which  the  action  was  brought  was  wilful  and' 
malicious  (Foster  v.  Pointer,  8  M.  &  W.  395).  An  action  on  the  case  for 
the  infringement  of  a  patent  is  within  the  operation  of  this  act;  and  notwith- 
standing the  provisions  of  the  slat.  5  &  6  Will.  IV.  c.  83,  s.  3,  the  recover- 
ing nominal  damages  cannot  entitle  pit.  to  his  full  costs,  without  a  certificate, 
under  the  3  &  4  Viet.  c.  24  (Gillett  v.  Green,  7  M.  &  W.  347).  The  ope- 
ration of  this  stat.  is  not  limited  to  cases  in  which  the  judge  has  power  to 
certify.  Hence,  in  an  action  on  the  case  for  negligently  exposing  plough- 
shares on  a  highway,  where  the  pit.  received  severe  injury,  the  jury  having 
given  a  verdict  for  Is.  damages,  and  the  jud^e  having  refused  to  certify  oa 
the  ground  that  it  was  not  a  case  in  which  he  had  power  to  do  so  under  the 
statute;  it  was  holden,  that  al. hough  the  action  was  not  one  in  which  the 
judge  could  grant  a  certificate,  it  was  still  within  the  statute,  and  the  plr. 
was  not  entitled  to  his  costs  (Marriott  v.  Stanley,  1  Man.  &  G.  853  ;  2  Sco. 
N.  R.  60).  The  discretion  exercised  by  the  judge  at  nisi  prius  cannot  be 
reviewed  by  the  court  above  (Barker  v.  Hollier,  8  M.  &  W.  513).  After 
the  trial  of  an  action  on  the  case  for  nuisance,  and  *no  application 
[*1136]  made  in  court  under  this  stat.  for  a  certificate  that  it  was  brought 
to  try  a  right,  but  within  a  quarter  of  an  hour  after  delivery  of  the 
verdict  such  certificate  was  obtained  from  the  judge ;  it  was  holden  to  be 
well  given  (Thompson  v.  Gibson,  8  M.  &  W.  281  ;  recognised  in  Page  v. 
Pearce,  ib.  677,  in  which  case  Lord  Abinger,  C.  B  ,  seems  to  have  been  of 
opinion  that  the  certificate  need  not  necessarily  be  given  c-n  the  same  day  as 
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:he  trial,  but  that  the  object  of  the  legislature  was  merely  that  the  certificate 
should  be  the  result  of  the  judge's  impression  at  the  time.  If  the  certificate 
is  informally  drawn  up  at  the  trial,  it  may  be  amended  (Shuttleworth  v. 
Cocker,  2  Sco.  N.  R.  47 ;  1  Man.  &  G.  829)  afterwards,  and  even  a  rule 
nisi  has  been  granted  for  setting  it  aside. 

By  statute  58  Geo.  III.  c.  30,  reciting,  that  it  is  desirable  to  prevent  as 
much  as  may  be  frivolous  and  vexatious  actions  of  assault  and  battery,  and 
for  slanderous  words  in  inferior  courts,  it  is  enacted  (sect.  1),  "that  in  all 
actions  or  suits  of  trespass  for  assault  and  battery,  commenced  in  any  court 
having,  or  which  by  his  majesty's  writ  of  justicies  may  have  jurisdiction  to 
hold  pleas  to  the  amount  of  forty  shillings,  (other  than  his  majesty's  Court 
at  Westminster,  the  Court  of  Common  Pleas  at  Lancaster,  or  the  Court  of 
Pleas  at  Durham,)  if  damages,  upon  trial  of  issue  or  inquiry,  are  under  forty 
shillings,  the  pit.  shall  recover  only  so  much  costs  as  damages."  And,  by 
sect.  2,  in  courts  not  holding  pleas  to  the  amount  of  forty  shillings,  if  dama- 
ges under  thirty  shillings,  the  same  law. 

As  to  costs  see  "  CASE  ;"  post,  p.  1137  ;  3  &  4  Viet.  c.  24.  The  statute 
does  not  apply  to  a  demurrer,  nor  to  a  writ  of  inquiry  (Poole  v.  Grantham, 
2  D.  &  L.  622 ;  Taylor  v.  Rolfe,  5  Q.  B.  333).  Where  a  trespass  to  real 
property  has  been  committed  after  notice  not  to  trespass,  and  the  judge 
refuses  to  certify  under  this  statute,  the  pit.  ought  to  enter  a  suggestion  on 
the  roll  (Daw  v.  Holl,  15  Law  J.  32,  Q.  B. ;  Sherwin  v.  SvvindalT,  12  M.  & 
W.  783 ;  see  Bourne  v.  Alcock,  4  Q.  B.  621  ;  see  the  County  Courts  Juris- 
diction, 9  &  10  Viet.  c.  95,  ss.  58,  128),  and  the  right  to  costs  where  actions 
brought  in  superior  courts  (Ib.  s.  129). 

By  8  &  9  Will.  IV.  c.  11,  if  the  judge  certify  that  the  trespass  was  wilful 
and  malicious,  the  pit.  shall  have  full  costs,  though  ihe  verdict  be  for  less 
than  40s.  (Tidd,  Pr.  9th  ed.  966;  2  Arch.  Pr.). 

In  trespass,  for  driving  stakes  into  the  plt.'s  land,  the  deft,  paid  40s.  into 
court,  which  was  accepted,  and  the  action  discontinued.  The  deft,  did  not 
remove  the  stakes,  and  a  notice  in  writing  was  served  on  him,  stating  that 
if  he  did  not  remove  them,  a  second  action  would  be  brought.  The  deft, 
however,  continued  the  stakes  in  plt.'s  land,  and  a  second  action  was  accord- 
ingly brought.  The  jury  gave  less  than  40s.  damages;  and  it  was  held, 
that  the  continuance  of  the  stakes  in  the  plt.'s  land  was  a  trespass  after 
notice,  within  the  3  &  4  Viet.  c.  24,  s.  3,  and  that,  therefore,  the  pit.  was 
entitled  to  full  costs.  Held,  also,  that  in  order  to  obtain  them,  the  plt.'s 
proper  course  was  to  apply  to  enter  a  suggestion,  and  not  for  the  judge's  cer- 
tificate (Bowyer  v.  Cook,  4  D.  &  L.  816,  C.  P.  ;  4  C.  B.  236). 

To  an  action  for  trespasses  in  three  closes,  A.  B.,  and  C.,  in  one  count, 
the  deft,  pleaded  a  public  way  over  all  three,  and  other  pleas  of  justifica- 
tion ;  the  pit.  traversed  all  the  pleas  except  so  much  of  the  plea  of  public 
way  as  related  to  close  C.,  as  to  which  he  new  assigned  trespasses  extra 
vi(im.  The  jury  found  for  the  deft,  on  the  plea  of  public  way  over  closes 
A.  and  B.,  and  for  the  pit.  on  not  guilty  to  the  now  assignment,  with  a  far- 
thing  damages:  the  other  pleas  were  all  found  for  the  pit.  There  was  no 
certificate  under  the  *3  &  4  Viet.  c.  24:  held,  that  the  trespasses 
in  the  three  closes  were  divisible  causes  of  action;  and  the  pit.  [*1137] 
was  entitled  under  the  4  &  5  Anne,  c.  16,  ss.  4,  5,  to  the  costs  of 
the  issues  found  for  him  as  to  closes  A.  and  B.,  on  which  he  had  failed;  but 
that  under  the  3  &  4  Viet.  c.  24,  he  was  entitled  to  no  costs  in  respect  to 
close  C.,  on  which  he  had  succeeded,  but  had  recovered  less  than  40s.  dam- 
ages. So,  that  the  effect  of  the  3  &  4  Viet.  c.  24,  combined  with  the  4  &  5 
Anne,  c.  16,  ss.  4,  5,  as  construed  by  decided  cases  is,  that  the  pit.  is  in  a 
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better  condition  by  bringing  an  oction  in  which  he  fails  altogether,  than  by 
bringing  a  frivolous  one  in  which  he  succeeds.  The  deft.,  when  he  suc- 
ceeds, is  punished  by  the  one  statute  if  he  improperly  plead  pleas  which  he 
cannot  support ;  arid  the  ph.,  when  he  succeeds,  is  punished  by  the  other 
statute  if  he  brings  a  frivolous  action  (Sharland  v.  Loaring,  17  Law  J.  32, 
Ex.;  1  Exch.  375;  5  D.  &  L.  179). 

By  stat.  8  &  9  Will.  III.  c.  11,  s.  1,  "  Where  several  persons  are  made 
defts.  to  any  action  or  plaint  of  trespass,  assault,  or  false  imprisonment,  and 
any  one  or  more  of  them  shall  be  upon  the  trial  thereof  acquitted  by  verdict, 
every  person  so  acquitted  shall  have  his  costs  in  like  manner  as  if  a  verdict 
had  been  given  against  the  pit.,  and  acquitted  all  the  defts.,  unless  the  judge 
before  whom  such  cause  shall  be  tried  shall,  immediately  after  the  trial 
thereof,  in  open  court,  certify  upon  the  record,  under  his  hand,  that  there 
•was  a  reasonable  cause  for  making  such  person  a  deft,  to  such  action  (see 
Furneaur  v.  Pothcrby,  4  Camp.  137).  In  assault  and  battery  against 
several  defts.,  one  let  judgment  go  by  default,  and  the  others  pleaded  not 
guilty  (Collins  v.  Harrison,  1  Selw.  N.  P.  40).  On  the  trial  the  jury  gave 
damages  against  him  who  had  suffered  judgment  by  default,  and  found  the 
other  defts.  not  guilty.  Wilmot,  J.,  being  desired  to  certify  that  there  was 
a  reasonable  cause  to  make  the  others  defts.,  said,  "  he  thought  the  stat.  8 
&  9  Will.  III.  c.  ll,s.  1,  did  not  extend  to  this  case,  but  only  to  cases  where 
some  of  the  defts.  are  convicted  by  verdict,  and  others  acquitted.  In  this 
case  it  is  as  if  they  had  severed  in  pleading,  and  as  if  the  action  was  against 
the  others  only ;  and  on  these  grounds  he  refused  to  certify." 

By  stat.  3  &  4  Will.  IV.  c.  42,  s,  32,  "  where  several  persons  shall  be 
made  defts.  in  any  personal  action,  and  any  one  or  more  of  them  shall  have 
a  nolle  prosequi  entered  as  to  him  or  them,  or  upon  the  trial  shall  have  a 
verdict  pass  lor  him  or  them,  every  such  person  shall  have  judgment  for  and 
recover  his  reasonable  costs,  unless  in  the  case  of  a  trial,  the  judge  before 
whom  the  case  shall  be  tried  shall  certify  upon  the  record,  under  his  hand, 
that  there  was  a  reasonable  cause  for  making  such  person  a  deft,  in  such 
action." 

Where  a  previous  statute  had  provided,  for  the  protection  of  officers  acting 
in  the  execution  of  it,  that  a  deft,  acquitted  should  have  full  costs,  &c.,  it 
•was  holden,  that  a  certificate  under  the  3  &  4  Will.  IV.  c.  42,  s.  32,  would 
not  deprive  him  of  such  costs  (Humphrey  v.  Wodehouse,  1  Bing.  N.  C. 
506).  As  to  costs,  see  other  titles  throughout  the  work. 

Dissolution  of  Partnership.]  In  September,  1846,  a  partnership  was 
entered  into  between  A.  and  B.,  the  terms  of  which  were  never  definitively 
arranged.  The  business  continued  to  be  carried  on  in  the  names,  in  a  shop 
and  counting-house  forming  part  of  a  house  of  which  A.  was  lessee,  down  lo 
the  22th  December,  when  A.  caused  B.  to  be  served  with  a  notice  to  dissolve 
the  partnership.  On  the  2d  of  January,  1847,  B.  broke  and  entered  the 
shop  and  counting-house.  Held,  that  he  was  liable  in  trespass,  his  right  to 
the  occupation  of  the  premises  having  ceased  with  the  determination  of  the 
partnership  (Benham  v.  Gray,  5  C.  B.  138). 

Witnesses.']  A  defendant  in  trespass  who  has  suffered  judgment  by  de- 
fault is  not  a  competent  witness  for  his  co-defendant  where  the  jury  are  sum- 
moned as  well  to  try  issues  against  the  one,  as  to  assess  the  damages  against 
the  other  (Thorpe  v.  Barber,  5  C.  B.  675). 

The  statute  6  &  7  Viet.  c.  85,  does  not  apply  to  such  a  case  (Ib.). 
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WHEN  THE  PROPER  FORM  OF  REMEDY,  p.  1138. 

FORM  OF  PLEADINGS,  p.  1139. — Declaration,  p.  1139. — Plea,  p.  1142. — 
New  Assignment,  p.  1143. 

PRECEDENTS,  p.  1143. 

EVIDENCE  FOR  PLAINTIFF,  p.  1144. — Proof  of  his  Property  in  ike  Chattels, 
p.  1144. — Absolute  Property,  p.  1144. — Special  Property,  p.  1151. — 
Plaintiff  Right  of  Possession,  p.  1153.—  The  Nature  of  the  Chattels, 
p.  1155. —  Their  Value,  p.  1156. —  The  Conversion,  p.  1156.—  The 
Conversion  by  a  Wrongful  Taking,  p.  1157. — By  Wrongful  Assump- 
tion of  the  Property,  p.  1157. — By  Demand  and  Refusal,  p.  1160. — 
By  Defendant,  p.  1162. —  The  Damages,  p.  1164. 

EVIDENCE  FOR  DEFENDANT,  p.  1165. — On  Not  Guilty,  p.  1165. — Not  Pos- 
sessed, p.  1 166. — Statute  of  Limitation,  p.  1 168. — Payment  into  Court, 
p.  1168. 


When  the  proper  Form  of  Remedy. 

TROVER  is  a  form  of  remedy  adopted  to  recover  damages  for  an  injury 
occasioned  to  a  person  having  the  property  in  and  right  of  possession  to  per- 
sonal property,  which  is  wrongfully  converted  by  delt.  to  his  own  use.  The 
foundation  of  the  action  is  not  the  acquisition  of  property  by  the  deft.,  but 
the  deprivation  of  property  to  the  pit.  (Keyworth  v.  Hill,  per  Bayley,  J.,  3 
B.  &  Ad.  687).  The  fact  o? finding  is  an  immaterial  one,  and  subsequently 
is  not  traversable  (1  N.  R.  146;  1  Ch.  PI.  164). 

The  general  requisites  to  support  this  action  therefore  are,  that  the  pit.  has 
a  property  in  the  chattels,  as  also  a  right  of  possession  over  them  at  the  time 
of  the  conversion,  that  such  chattels  should  be  personal,  and  that  deft,  has 
wrongfully  converted  them  to  his  own  use  (1  Ch.  PI.  164).  It  will  be  more 
convenient,  perhaps,  to  consider  these  requisites  more  fully  when  treating  of 
the  evidence  necessary  to  support  the  action  (see  post}. 

Whenever  trespass  for  taking  goods  will  lie,  that  is,  where  they  are  taken 
wrongfully,  trover  will  also  lie,  for  one  may  qualify,  but  not  increase  a  tort 
(Bishop  v.  Montague,  Cro.  Eliz.  824;  Shipwick  v.  Blanchard,  Cro.  Jac.  50; 
T.  Raym.  472;  Cooper  v.  Chitty,  1  Burr.  31  ;  Put  v.  Rawsterne,  6  T.  R. 
298;  Stephens  v.  Elwell,  4  M.  &  S.  260;  Price  v.  Helyar,  4  Bing.  597; 
but  see  Fouldes  v.  Willoughby,  8  M.  &  W.  540).  As  to  the  distinction  be- 
tween trespass  and  trover,  (Weeton  v.  Woodcock,  5  M.  &  W.  587).  In 
Put  v.  Rawsterne,  supra,  it  was  held  that  trover  would  lie  for  goods  taken 
under  a  wrongful  distress,  but  it  will  not  lie  for  goods  irregularly  sold  under 
a  distress,  the  statute  11  Geo.  II.  c.  19,  s.  19,  having  declared  that  no  person 
should  be  considered  as  a  trespasser,  ab  initio  for  anything  irregularly  done 
under  a  distress  (Wallace  v.  King,  1  H.  Bl.  13;  see  "DISTRESS").  And  if 
the  whole  "rights  and  merits  of  a  case  have  been  discussed  and  determined 

(a)  3  U.  S.  Dig.  p.  582;  2  Supp.  U.  S.  Dig.  p.  874;  I  Ann.  Dig.  p.  465  ;  2  Id.  p.  351 ;  3 
Id.  p.  418. 
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in  one  action,  the  judgment  in  it  may  be  pleaded  in  bar  to  ihe  other  (Lacon 
v.  Barnard,  Cro.  Car.  35;  Ferrers  v.  Arden,  Cro.  Eliz.  668;  Lechmere  v. 
Toplady,  2  Vent,  169);  but  the  converse  of  the  proposition  does  not  hold, 
lor  trover  may  often  be  brought  where  trespass  cnnnot;  as  where  goods  aro 
lent  or  delivered  to  another  to  keep/and  he  refuses  to  return  them 
[*1139]  *on  demand,  trespass  docs  not  lie,  but  the  proper  remedy  is  trover 
(T.  Raym.  472;  2  Vent.  70).  So,  where  the  taking  is  lawful,  or 
at  least  excusable,  trespass  cannot  be  supported,  but  ihe  owner  must  bring 
trover;  thus,  where  one  G.,  on  ihe  5:h  December,  1753,  obtained  judgment 
against  J.,  and  on  the  same  day  took  out  execution,  and  J.'s  goods  were  seized 
under  it;  on  the  4lh,  J.  committed  an  act  of  bankruptcy,  and  on  the  8th  a 
commission  was  taken  out  and  an  assignment  executed,  and  afterwards,  on 
ihe  28lh,  the  sheriff  sold  the  goods,  it  was  held  that  the  seizing  of  the  goods 
before  the  commission  and  assignment  was  excusable,  and  the  sheriff  was 
not  a  trespasser  by  relation,  but  the  sale,  afier  ihe  commission  and  assign- 
ment, was  a  conversion,  and  subjected  the  sheriff  to  an  action  of  trover  at 
the  suit  of  the  assignees  of  J.  (Cooper  v*.  Chitty,  1  Burr.  20 ;  and  see  Smith 
v.  Milles,  1  T.  R.  475).  If  the  pit.  should,  by  mistake,  bring  trespass  in- 
stead of  trover,  and  judgment  be  given  against  him  for  that  reason,  it  seems 
the  deft,  cannot  plead  it  in  bar  to  an  action  of  trover,  brought  afterwards 
against  him  (Ferrers  v.  Arden,  Cro.  Eliz.  668;  Lacon  v.  Barnard,  Cro.  Car. 
35;  Lechmere  v.  Toplady,  2  Vent.  169,  170;  Put  v.  Rawsterne,  T.  Raym. 
472;  Gilb.  Ev.  266,  267;  2  Saund.  47  p). 

In  some  instances  trover  and  assumpsit  are  concurrent  remedies  (see  ante, 
Vol.  I.  pp.  166,  181),  though,  in  general,  trover  is  the  preferable  remedy 
(ante,  Vol.  I.  pp.  166,  181).  As  to  when  trover  does  not  lie  for  a  mere 
omission  or  nonfeasance,  see  post,  p.  1156.  This  action  only  lies  for  goods, 
and  cannot  be  maintained  for  fixtures  attached  to  the  freehold  (see  Grady 
on  Fixtures  and  Dilapidations). 

Under  an  agreement  between  pit.  and  the  defts.  that  one  C.  D.  should  be 
employed  by  "  the  said  parties  hereto,"  for  a  certain  time,  and  the  pit.  should 
be  employed  for  a  certain  lime  also;  and  that  "the  said  parties  hereto" 
should  be  allowed  to  have  the  use  of  certain  property  for  a  certain  period, 
and  at  the  expiration  of  the  agreement  the  property  should  be  given  up  to 
the  pit.:  held,  that  the  words,  the  "  said  parties  hereto"  meant  the  defts.  only, 
and  therefore  that  the  pit.  was  not  a  partner  with  the  defts.  in  the -goods 
(Byant  v.  Wardell,  2  Exoh.  479). 

The  goods  having  been,  during  the  term,  applied  by  the  defts.  to  a  pur- 
pose in  contravention  of  the  agreement,  and  not  having  been  delivered  by 
them  at  the  end  of  the  term :  held,  that  the  bailment  had  been  determined, 
and  lhat  the  pit.  might  maintain  trover  (Ib.). 

The  servant  of  a  bankrupt,  without  authority,  sold  the  bankrupt's  goods 
to  the  deft.,  who  had  notice  of  the  act  of  bankruptcy.  The  assignees  de- 
livered to  the  deft,  a  bill  of  parcels  as  for  goods  sold  and  delivered  by  the 
bankrupt,  and  made  two  several  demands  for  payment,  which  the  deft,  re- 
fused, and  he  also  refused  to  deliver  up  the  goods  when  they  were  subse- 
quently demanded:  held,  that  the  demand  for  payment  amounted  only  to  a 
qualified  offer  by  the  assignees  to  adopt  the  sale,  and  that  they  were  not 
thereby  precluded  from  suing  in  trover  (Valpy  v.  Sanders,  12  Jur.  483;  17 
Law  J.  249,  C.  P.). 

Form  of  Pleadings. 
Declaration^  The  venue  is  transitory  (Salk.  290).     For  title  of  the  court 
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and  date,  see  "  DECLARATION."    For,  commencement  of,  see  declaration  in 
"  Precedents?  post. 

The  declaration  should  state  that  the  pit.  was  possessed  of  the  goods  as 
of  his  own  .property  ;  but  it  has  been  held  that  the  omission  of  these  words 
is  not  material  after  verdict  (Maynard  v.  Bassett,  Moo.  691 ;  Jones  v.  Winck- 
worth,  Hardw.  Ill ;  Hudson  v.  Hudson,  Latch,  214  ;  1  Ch.  PI.  181);  though 
otherwise  after  judgment  by  default  (2  Selw.  N.  P.  1315;  1  Ch.  PI.  181,  n. 
(r);  and  if  the  pit.  has  never  had  actual  possession  of  the  goods,  he  need  not 
allege  that  he  was- possessed ;  as  where  goods  of  a  testator  are  taken  and 
converted  after  his  death,  and  before  the  executor  obtains  possession  of  them, 
he  may  declare  that  the  testator  was  possessed  of  the  goods  and  chattels, 
and  the  deft,  after  his  death  converted  them,  without  saying  that  the  execu- 
tor was  possessed  (Hudson  v.  Hudson,  Latch,  214).  For  a  conversion  after 
the  death  the  executor  may  also  declare  upon  his  own  possession  as  executor 
(Jenkins  v.  Plombe,  6  Mod.  182);  but  it  is  not  advisable  to  do  so,  if  there  be 
not  some  good  ground  for  establishing  such  conversion,  as  such  a  count 
would  render  the  pit.  liable  to  costs  if  he  failed  (Latch,  214,  220;  Cro.  Car. 
219  ;  Bollard  v.  Spencer,  7  T.  R.  358  ;  Tattersall  v.  Groote,  2  B.  &  P.  256; 
2  Taunt.  116;  Com.  Rep.  162).  It  is  not  necessary  for  the  pit.  to  name 
himself  executor,  where  there  has  been  a  conversion  after  the  death  (Eaves 
v.  Mocata,  1  Salk.  314).  If  the  goods  were  taken  in  the  testator's  lifetime, 
and  kept  to  the  time  of  his  death,  although  not  used  until  after,  the  executor 
may  declare  of  a  trover  and  conversion  during  the  testator's  lifetime  (Cros- 
sier  v.  Ogleby,  1  Stra.  60).  The  assignees  of  a  bankrupt  who  have  never 
had  actual  possession  may  declare  either  on  the  possession  of  the  bankrupt 
or  on  their  own  constructive  possession ;  and  in  general  it  is  ad- 
visable to  insert  in  the  declaration  counts  in  each  *form ;  for  [  *1140  ] 
where  the  assignees  of  two  partners,  bankrupts,  declared  on  the 
possession  of  the  bankrupts  only,  and  it  appeared  in  evidence  that  the 
greater  part  of  the  goods  in  question  belonged  to  one  of  the  partners  only, 
before  the  commencement  of  the  partnership,  and  had  never  been  brought 
into  the  partnership  fund,  and  that  the  residue  formed  part  of  the  joint  estate, 
Lord  Kenyon,  C.  J.,  held  that  the  pits,  could  recover  the  residue  only ; 
whereas,  if  there  had  been  a  count  on  the  possession  of  the  assignees,  as  it 
was  a  joint  commission,  and  the  assignment  under  such  commission  passes 
both  joint  and  separate  effects,  the  whole  might  have  been  recovered  (Cock 
v.  Tunno,  MS.;  Selw.  N.  P.  1316);  and  there  would  not  be  any  misjoinder, 
since  the  pits,  would  have  described  themselves  as  assignees  of  both  part- 
ners in  the  count  on  their  own  possession,  which  they  might  well  do  although 
the  property  was  separate,  the  commission  being  joint. 

However,  assignees  under  a  joint  commission,  when  suing  for  a  separate 
demand,  are  not  obliged  to  describe  themselves  as  assignees  of  all  the  bank- 
rupts: it  is  sufficient  if  they  describe  themselves  as  assignees  of  those  bank- 
rupts for  whose  separate  demands  they  sue  (Scott  v.  Franklin,  15  East,  428  ; 
Stonehouse  v.  De  Silva,  3  Carnp.  39y;  Harvey  v.  Morgan,  2  Stark.  17). 
But,  where  the  commissions  are  separate,  and  the  same  persons  appointed 
assignees  under  each,  although  they  may  declare  for  a  joint  demand,  due  to 
all  or  any  number  of  the  bankrupts,  describing  themselves  as  assignees  of 
those  bankrupts  (Scctt  v.  Franklin,  15  East,  428  ;  Streatfield  v.  Halliday,  3 
T.  R.  779),  yet  they  cannot  declare  in  the  same  declaration  for  separate 
demands  due  to  each  bankrupt,  nor  for  joint  demands  and  also  separate  de- 
mands (Hancock  v.  Hay  wood,  3  T.  R.  433);  nor,  as  it  should  seem,  could 
they,  if  the  commission  were  joint,  notwithstanding  what  is  thrown  out  in 
Smilh  v.  Goddurd,  3  B.  &  P.  469 ;  for  the  assignees  are  in  no  better  situa- 
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tion  than  the  bankrupts  would  have  been,  if  solvent,  and  the  bankrupts  must, 
undoubtedly,  have  brought  separate  actions.  The  suggestion  of  Lord  Ken- 
yon,  C.  J.,  as  to  a  second  count,  in  the  above  case  of  Cock  v.  Tunno,  is  not 
repugnant  to  this  principle,  because  that  count  would  have  been  grounded 
on  the  property  which  passed,  by  the  assignment,  to  the  assignees  of  both 
the  bankrupts,  whereas  the  other  cases  in  this  note  are  grounded  on  the  con- 
tracts made  by  the  bankrupts;  and,  therefore,  it  necessarily  appears  by  the 
declaration,  that  the  causes  of  action  are  separate,  and  it  is  apprehended  that, 
even  in  trover  by  assignees,  a  count  on  the  possession  of  one  bankrupt,  and 
another  on  the  possession  of  the  other  bankrupt,  would  be  a  misjoinder. 
That  the  assignees  are  in  the  same  situation  as  to  joint  or  separate  property 
that  the  bankrupts  would  have  been  in,  is  clear  from  the  case  of  Jurvis  v. 
Tayleur,  3  B.  &  A.  557.  Where  there  are  separate  commissions  against 
several  partners,  and  different  assignees  under  each  commission,  in  declaring 
for  a  joint  debt,  the  assignees  must  not  describe  themselves  as  joint  assignees, 
but  as  assignees  of  each  bankrupt  respectively  (Ray  v.  Davis,  2  Moo.  3). 
And  assignees,  under  a  joint  commission  against  A.  and  B.,  who  have  com- 
mitted acts  of  bankruptcy  at  different  times,  cannot  recover  money  received 
by  the  deft,  during  the  interval  of  the  acts  of  bankruptcy,  either  as  money 
had  and  received  to  the  use  of  the  bankrupts,  or  to  the  use  of  the  assignees 
(Hogg  v.  Bridges,  2  Moo.  122  ;  2  Saund.  47  ;  see  Butts  v.  Bilks,  4  Pri.  240). 
In  trover,  by  husband  and  wife,  the  declaration  ought  not  to  allege  the  pos- 
session to  be  in  both  (Yelv.  165). 

The  chattels  should  be  described  with  such  certainty  that  the  jury  may 
know  what  is  meant;  but  the  same  accuracy  and  precision  *are 
[  *1141  ]  not,  it  seems,  required  as  in  an  action  of  detinue,  which  is  for 
the  recovery  of  things  in  specie  (1  Ch.  PI.  391).  Hence,  a  de- 
claration in  trover  for  ten  pairs  of  curtains  and  valance  (Taylor  v.  Wells,  2 
Saund.  74),  or  for  the  furniture,  apparel,  &c.,  belonging  to  a  certain  ship 
(Carth.  131),  has  been  held  good  (and  see  2  Selw.  N.  P.  1315).  It  is  not 
advisable  to  enumerate  too  many  goods,  for  deft,  may  have  a  verdict  entered 
for  him  as  to  those  not  proved  (Williams  v.  Great  Western  Railway  Com- 
pany, 1  Dowl.  N.  S.  16).  Twenty  acres  of  barley,  held  good,  as  only 
denoting  the  quantity  of  corn  (Joyce  v.  Hayman,  1  Al.  &  Nap.  22).  It  is 
not  necessary  to  state  thedate  of  a  deed  or  bill;  a  general  description  suffices 
(1  Ch.  PI.  by  Pearson,  680,  n. ;  1  Wils.  116 ;  Bac.  Abr.  Trover,  F,  1 ;  B. 
N.  P.  37).  As  to  what  a  sufficient  description  of  a  lease  and  release,  see  1 
Bing.  45 ;  7  Moo.  304,  s.  6 :  how  to  describe  money,  5  B.  &  A.  652 ;  1  D. 
&  R.  282,  s.  8.  The  chattels  must  be  stated  to  be  of  some  value,  sufficient 
to  cover  the  real  value  (see  4  B.  &  A.  271). 

The  alleged  finding  is  immaterial,  the  conversion  being  the  gist  of  the 
action  (ante,  p.  1138).  The  mode  in  which  deft,  made  the  conversion  need 
not  be  stated  (2  Bulst.  313 ;  Vid.  Ent.  265 ;  2  Selw.  N.  P.  1315).  The  day 
alleged  of  the  trover  or  conversion  is  quite  immaterial  (see  Cro.  Jac.  428) ; 
but  some  day  must  be  alleged,  as  also  a  place  as  to  where  the  conversion 
was  committed  (Cro.  Eliz.  78;  Salk.  290;  Cro.  Car.  262).  In  trover 
against  husband  and  wife,  it  is  no  ground  for  arresting  the  judgment  or  sus- 
taining a  writ  of  error,  that  the  conversion  is  stated  to  be  by  both  (Keigh- 
worth  v.  Hill,  3  B.  &  A.).  It  is  more  correct,  however,  to  state  that  the 
wife  only  converted.  See  a  form  of  declaration  by  husband  and  wife  (Ayling 
v.  Whicher,  6  Ad.  &  E.  259);  against  husband  and  wife,  on  conversion  by 
her  (Catteral  v.  Rengon,  3  Q.  B.  310). 

The  declaration  must  conclude  to  the  plt.'s  damage,  this  being  an  action 
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for  damages.     In  an  action  by  husband  and  wife,  it  is  improper  to  conclude, 
stating  that  the  damage  was  to  both  of  them  (Salk.  114). 

The  jury  may  in  trover  against  a  sheriff  allow  his  expenses  of  sale  if 
reasonable  (Clark  v.  Nicholson,  6  C.  &  P.  712 ;  1  Gal.  21 ;  5  Tyrw.  233). 
The  damages  should  be  the  value  of  the  goods  at  the  time  of  the  conversion, 
or  at  any  subsequent  time,  at  the  discretion  of  the  jury  (Mercer  v.  Jones,  3 
Camp.  477 ;  Davis  v.  Oswell,  7  C.  &  P.  804 ;  Greening  v.  Wilkinson,  1  C. 
&  P.  625). 

As  to  damages  by  assignee  of  a  bankrupt  against  sheriff,  Whitehouse  v. 
Atkinson,  3  C.  &  P.  344.  The  damages  in  trover  for  an  unstamped  agree- 
ment should  equal  what  might  have  been  recovered  upon  it,  if  properly 
stamped  (M'Leod  v.  M'Ghie,  2  Man.  &  G.  326).  Special  damage  may  be 
recovered  if  laid  in  the  declaration  (Davis  v.  Oswell,  7  C.  &  P.  804;  Moon 
v.  Raphael,  2  Bing.  N.  C.  310 ;  Bodley  v.  Reynolds,  15  Law  J.  219,  Q.  B. ; 
8  Q.  B.  779);  and  the  jury  may  give  damages  in  the  nature  of  interest 
above  the  value  of  the  goods  from  the  time  of  conversion  (3  &  4  Will.  IV. 
c.  42,  s.  29). 

See  a  form  of  declaration  by  assignees  of  a  bankrupt  or  insolvent  before 
the  bankruptcy  or  insolvency,  and  one  after  the  bankruptcy,  Ch.  PI.  by  Pear- 
son, 680  ;  and  both  may  be  pleaded  together  (Lackington  v.  Vines,  1  D.  & 
L.  716).  As  to  the  evidence  on  the  latter  count,  see  Edwards  v.  Hooper, 
11  M.  &  W.  366. 

The  judgment  is  for  damages  and  costs  if  the  verdict  be  for  more  than 
40s. ;  but  the  pit.  is  not,  it  seems,  entitled  to  costs  unless  he  recover  405. 
damages,  or  the  judge  certify  that  the  action  was  really  brought  to  try 
a  right,  or  that  the  grievance  was  wilful  and  malicious  (3  &  4  Viet.  c.  24). 

In  an  action  of  trover,  where  the  pit.  had  been  endeavouring  to 
*bafHe  his  creditors  by  a  merely  ostensible  transfer  of  the  goods  [  *1142  ] 
to  another,  and  where  they  were  seized  upon  premises  in  which 
the  plt.'s  tenancy  had  expired  :  held,  first,  that  there  was  a  sufficient  posses- 
sion as  against  a  wrong-doer,  without  regard  to  the  question  of  ownership; 
and,  secondly,  that  the  measure  of  damages  was  the  value  of  the  plt.'s  real 
and  bona  fide  interest  in  the  goods,  and  not  the  full  value  (Cameron  v. 
Wynch,  2  C.  &  K.  264,  Erie,  J.). 

The  deft,  sold  to  the  pit.  a  clock,  upon  a  month's  trial.  After  it  had  been 
up  eleven  days,  the  deft,  came  in  the  morning,  before  the  pit.  was  up,  and, 
under  the  pretence  of  repairing  it,  took  it  away.  The  pit.  saw  him  in  the 
evening,  and  asked  him  to  return  it,  and  why  he  had  taken  it  away ;  he 
said,  "  Because  I  supplied  the  clock  in  the  shape  of  a  cash  transaction,  and 
I  will  not  bring  it  back  until  1  have  my  money:"  held,  that  this,  coupled 
with  a  letter  from  the  plt.'s  attorney,  requiring  him  to  deliver  up  the  clock, 
was  evidence  of  conversion  in  an  action  of  trover;  and  that  inasmuch  as  the 
delivery  was  not  complete,  and  the  pit.  could  not  therefore  be  liable  to  pay 
for  it,  the  learned  judge  who  tried  the  cause  was  right  in  directing  the  jury 
to  find  nominal  damages  only.  But,  semble,  even  then,  if  it  had  been  taken 
away  in  a  very  insulting  or  aggravating  manner,  the  court  might  sustain  a 
verdict  for  damages  to  the  full  amount  of  the  article  (Davies  v.  Mitchell,  1 
1  N.  P.  C.  588,  Ex.). 

Plea.~\  In  trover  the  deft,  has  been  allowed  to  plead  a  right  of  lien  by 
agreement,  a  right  of  lien  by  usage,  and  the  same  usage  in  the  other  pleas  ; 
but  with  reference  to  a  delivery  of  goods  by  two  different  parties,  see  Luck- 
hart  v.  Cooper,  3  Dowl.  P.  C.  415;  1  Bing.  N.  C.  509.  So,  in  trover  by 
assignees  of  bankrupts,  the  deft,  may  plead  not  guilty,  that  the  pit.  was  not 
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assignee  of  the  bankrupt,  and  tint  the  pit.  was  not  lawfully  possessed  of  tl 
goods  as  of  his  properly  as  such  assignee  (Scott  v.  Thomas,  6  C.  &  P.  01 1). 
But  in  a  similar  action  the  deft,  cannot  plead  that  the  assignee  was  not  pos- 
sessed of  the  goods  in  question,  with  a  plea  under  2  <fe  3  Viet.  c.  29,  s.  1, 
that  the  goods  were  seized  in  execution  without  notice  of  an  act  of  bankruptcy 
having  bjen  committed  (Townscnd  v.  Hawtrey,  9  M.  &  W.  727).  A  plea 
in  trover  for  taking  a  ship,  that  the  deft.,  as  captain  of  a  man-of-war,  seized 
k  "  ns  a  prizo,"  without  showing  how  it  became  such,  is  demurrable  (Beak 
v.  Tyrrell,  Carth.  31).  A  release,  it  seems,  should  always  have  been 
specially  pleaded  (2  Camp.  558).  The  deft,  is  at  liberty  to  plead  anything 
which  admits  the  property  in  the  pit.  and  the  conversion,  but  justifies  th'- 
latter  (4  Mod.  424;  1  Stra.  5 ;  Com.  Dig.  Pleader,  E,  14).  The  Statute  of 
Limitations  should  be  pleaded  specially  (1  Lutw.  99) ;  as  to  judgment 
recovered,  see  ante,  p.  256.  If  trover  be  brought  upon  the  possession  of  an 
intestate,  the  deft.,  it  is  said,  cannot  give  in  evidence,  upon  not  guilty,  a  will 
and  an  executor,  for  it  must  be  pleaded ;  but,  if  it  be  brought  upon  the  pos- 
session of  the  administrator,  the  deft,  may  take  advantage  of  it  in  evidence1; 
so,  if  an  executor  bring  trover  upon  his  testator's  possession,  he  is  not  bound, 
upon  the  general  issue,  to  prove  himself  executor,  but  it  is  otherwise  if  h<r 
declares  upon  his  own  possession  (7  Mod.  141  ;  Blainficld  v.  March,  per 
Holt,  C.  J. ;  2  Raym.  824 ;  1  Salk.  285  ;  Holt,  44).  That  is  if  he  declares 
without  naming  himself  executor  upon  his  own  constructive  jwssession,  for, 
if  he  were  actually  possessed  of  the  property  before  it  came  to  the  hands  of 
the  deft.,  he  need  not  show  his  title  in  order  to  establish  ^.prima  facie  casr. 
The  reason  why  he  did  not  prove  himself  executor,  where  he  declares  upon 
his  testator's  possession,  is  because  he  necessarily  describes  himself  as  exec- 
utor, and  makes  profert  of  the  letters  testamentary,  which  are 
[  *1143  ]  admitted  *by  the  general  issue  (Thynne  v.  Protheroc,  2  M.  &  S. 

553;  Hunt  v.  Stevens,  2  Taunt.  113). 

A  special  plea  must  in  trover  for  a  bill  give  the  pit.  colour  (see  Morant  v. 
Sign,  2  M.  &  W.  95;  Acraman  v.  Cooper,  10  M.  &  W.  585;  Anglesea  v. 
Hatherton,  ib.  218;  Unwin  v.  St.  Quinton,  11  M.  &  W.  277;  Cooper  v. 
Sheppard,  15  Law  J.  237,  C.  P.;  Ward  v.  Robins,  15  M.  &  W.  237);  an.] 
must  show  that  the  indorsement  was  for  value,  and  without  notice  of  any 
defect  in  a  prior  party's  notice  (Fancourtv.  Bull,  1  Bing.  N.  C.  681  ;  Hilton 
v.  Swann,  5  Bing.  N.  C.  413;  see  Berina  v.  Hampshire,  1  M.  &  W.  365  ; 
Palmer  v.  Jarmain,  2  M.  &  VV.  282).  But  it  mrty  be  given  in  evidence 
under  not  possessed  or  the  general  issue  (Brandon  v.  Barnett,  1  Mm.  &  G. 
908 ;  Wilkinson  v.  Whallcy,  5  M.  &  W.  590). 

New  Assignment.]  The  form  of  new  assignment  will  be  similar  to  that 
in  trespass  (see  "  NEW  ASSIGNMENT").  Care  must  be  taken  not  to  statt? 
matter  amounting  only  to  evidence  of  a  conversion  (see  Brown  v.  Copley, 
7  Man.  &  G.  570,  n.  (a)  ). 

The  deft.,  a  sheriff,  pleaded  a  special  plea  of  justification  under  a  fi.  fu.. 
at  the  suit  of  A.,  and  pit.  replied  that  deft,  had  other  goods  not  seized  under 
A.'s  writ,  to  which  dcit.  pleaded  the  general  issue.  It  appeared  that,  after 
seizure,  another  fi.fa.  had  been  delivered  to  the  deft.,  which  was  an  invalid 
suit,  but  the  sale  was  under  both  suits :  held,  that  alter  sale  of  enough  to 
satisfy  A.'s  writ,  the  sale  of  the  rest  was  not  justified,  and  that  the  pit.  who 
claimed  under  the  debtor  was  entitled  to  recover  in  trover  for  the  rest  (Al- 
ired  v.  Constable,  0  Q.  B.  370).  In  trover  for  ten  barges  and  ten  pieces  of 
timber,  &c.,  the  deft,  justified  removing  them  because  they  obstructed  th^ 
navigation  of  the  Thames:  held,  that  the  plea  being  general,  and  apparently 
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answering  the  whole  of  a  divisible  numbsr  of  things  in  the  declaration,  the 
pit.  might  reply  de  injuria,  and  also  new  assign  that  he  brought  this  action 
for  other  pieces  of  timber  converted  on  another  occasion  (Page  v.  Hatchett, 
15  Law  J.  68,  Q.  B.).  Qucerc,  whether  a  new  assignment  in  trover  can  in 
any  case  be  correct  (Weeding  v.  Aldrich,  9  Ad.  &  E.  66,  per  Littledale,  J. ; 
and  see  Hawthorne  v.  Newcastle,  &c.,  Railway  Company,  3  Q.  B.  73">. 
See  "NEW  ASSIGNMENT").  In  trover,  the  deft,  pleaded  that  A.,  being  law. 
fully  possessed,  lost  the  goods,  which  came  into  the  hands  of  B.,  and  (he 
defls.,  as  servants  of  A.,  took  them  from  B. :  held  that,  under  a  replication 
de  injurid,  the  pit.  might  set  up  a  conveyance  from  A.  to  the  parties  under 
whom  he  claimed  (Eyre  v.  Scovell,  5  C.  B.  702). 


Precedents. 

In  the  Q.  B.,  C.  P.,  or  Ex.  of  P.      On  the  day  of  A.  D.  1350. 

[  Venue  transitory]  to  wit.     A.  B.  by  his  attorney  (or  in  his  own  proper  person) 

complains  of  C.  D.  who  has  been  summoned  to  answer  the  said  A.  B.  in  an  action  of 
trover  (or  on  the  case).  For  that  whereas  the  pit.  heretofore  to  wit  on  &c.  (any  day  bf-forr. 
writ)  was  lawfully  possessed  as  of  his  own  property  of  certain  goods  and  chattels  (or 
deed  and  writings,  or  bills  of  exchange)  to  wit  20  tables  20  chairs  &c.  (here  specify  lh». 
yiwfs  with  sufficient  particularity  and  certainty,  in  quantity,  number,  and  description  ;  tin- 
quality  need  not  he  st'ited)  of  great  value  to  wit  of  the  value  of  £ — .  And  bc-ing  so  pos- 
sessed thereof  the  pit.  afterwards  to  wit  on  the  day  and  year  aforesaid  casually  lost  the 
said  goods  and  chattels  out  of  his  possession  and  *the  same  then  carne  to  the 
possession  of  the  deft,  by  finding.  Yet  the  deft,  well  knowing  the  premises  but  [*H44] 
contriving  and  intending  to  injure  the  pit.  in  this  behalf  hath  not  as  yet  delivered 
the  said  good^  and  chattels  or  any  of  them  or  any  part  thereof  to  the  said  pit.  and  the 
dell,  afterwards  to  wit  on  &c.  aforesaid  converted  and  disposed  of  the  said  good.s  ui.d 
chattels  to  his  own  use.  To  the  damage  &c.  and  therefore  he  brings  his  suit  £c. 

See  other  precedents  in  trover,  at  the  suit  of  assignees  of  a  bankrupt,  ante,  Vol.  I.  t>. 
348;  at  the  suit  of  executors,  ante,  Vol.  I.  p.  1126. 


See  plea  of  general  issue,  ante,  Vol.  I.  p.  761. 


Evidence  for  Plaintiff, 

The  evidence  for  pit.  will  depend  upon  the  issue.  He  will  be  called  upon 
to  prove,  if  denied  by  the  pleadings— -first,  his  property  in  the  chattels  at 
the  time  of  the  conversion ;  secondly,  his  right  to  possession  of  them  at  that 
time;  thirdly ^  the  nature  of  such  chattels,  and  that  they  nre  the  subject  of 
tiiis  form  of  action;  fourthly,  the  value  of  the  chattels;  fifth'y,  the  conver- 
sion by  the  deft. ;  and,  lastly,  the  damages. 

Proof  of  Plaintiff's  Properly  in  the  Chattels. — Absolute  Property^  Pro- 
perty in  a  chattel  is  either  absolute  or  special  (Macintosh  v.  Trotter,  3  M.  & 
W.  184;  Sheen  v.  Ritchie,  5  M.  &  VV.  180).  He  who  has  an  absolute  or 
general  properly  may  support  ihis  action,  although  he  has  never  had  the 
actual  possession,  for  it  is  a  rule  of  law,  that  the  property  of  personal  chat- 
tels draws  to  it  the  possession,  so  that  the  owner  may  bring  either  trespass 
or  trover,  at  his  election,  against  any  stranger  who  takes  them  away  (cmt,*, 
p.J.113;  7  T.  R.  9;  1  B.  &  P.  47).  As,  where  A.  is  indebted  to  'C.,  and 
B.  to  A.,  and  it  is  agreed  between  them  that  B.  shall  give  goods  in  his  pos 
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session,  which  were  the  goods  of  A.,  to  C.,  in  satisfaction  of  A.'s  debt,  if  B. 
converts  them,  C.  may  maintain  trover  n^i'mst  him,  although  he  never  had 
possession,  for,  by  the  agreement,  the  right  of  property  was  in  him,  and  the 
conversion  is  a  wrong  to  him  (B.  N.  P.  35).  So,  where  an  executor  de- 
clares upon  the  possession  of  his  testator,  and  of  ft  conversion  by  the  deft., 
after  his  death,  it  is  held  to  be  sufficient,  because  the  properly  is  vested  in 
the  executor,  and  that  draws  after  it  the  possession  in  law  (Lat.  214;  7  T. 
R.  13;  Gordon  v.  Harper,  per  Lawrence,  J.).  In  the  case  of  an  adminis- 
trator, it  seems  the  property  does  not  vest  until  letters  of  administration  be 
taken  out  (Woolley  v.  Clark,  5  B.  &  Ad.  746 ;  but  see  Com.  Dig.  Adminis- 
Uator,  B,  10;  R.  v.  Horsley,  8  East,  410;  Thorpe  v.  Stallwood,  5  Man.  & 
G.  760  ;  Patten  v.  Patten,  Ale.  &  Nap.  (Ir.),  493 ;  see  ante,  "  EJECTMKNT"). 
In  like  manner  a  man  who  has  delivered  goods  to  a  carrier,  or  other  mere 
bailee,  and  so  parted  with  the  actual  possession,  may  maintain  trover  for  a 
conversion  by  a  stranger,  for  the  owner  has  still  possession  in  law  against  a 
wrongdoer,  and  the  carrier  or  other  mere  bailee  is  no  more  than  his  servant 
(Gordon  v.  Harper,  7  T.  R.  12;  2  Saund.  47  b;  Nicholls  v.  Bastcercl,  2  C. 
M.  &  R.  659).  However,  it  has  been  held  that,  if  a  bailee  of  goods,  for  a 
particular  purpose,  transfers  them  to  another,  in  contravention  of  that  pur- 
pose, the  general  owner  may  maintain  trover  against  that  person,  even 
although  he  be  a  bona  fide  vendee,  unless  in  market  overt  (Wilson  v.  King, 
2  Camp.  335;  Loeschman  v.  Machin,  2  Stark.  311;  Cooper  v. 
[*1145]  Willomatt,  1  C.  B.  672;  *Bryant  v.  Wardell,  2  Ex.  472;  but  see 
Bro.  Abr.  Trespass,  216,  295  ;  2  Saund.  47  b  ;  see  further,  as  to 
the  necessity  of  the  pit.  having  a  right  to  possession,  post,  p.  1153). 

The  vendee  of  goods  cannot  sue  for  a  conversion  of  them,  unless  the  abso- 
lute property  in,  as  well  as  the  right  to  possession  of  them  be  vested  in  him 
at  the  time  of  such  conversion  (see  ante,  p.  1144,  and  post,  as  to  what  is 
necessary  in  order  to  vest  this  property  and  right  of  possession).  If  any 
thing  remain  to  be  done  on  the  part  of  the  seller,  as  between  him  and  the 
buyer,  to  ascertain  the  price,  quantity,  or  individuality  of  the  goods,  before 
the  commodity  purchased  is  to  be  delivered,  a  complete  present  right  of  pro- 
perty does  not  attach  in  the  buyer,  and  consequently  trover  is  not  maintain- 
able (Selw.  N.  P.  1300,  citing  Whitehouse  v.  Frost,  12  East,  614;  Wal- 
lace v.  Breeds,  13  East,  522;  Busk  v.  Davies.  2  M.  &  S.  397;  White  v. 
Wilks,  5  Taunt.  176;  1  Marsh.  2;  Shepley  v.  Davis,  5  Taunt.  617;  1 
Marsh.  252  ;  Withers  v.  Lys,  4  Camp.  237  ;  1  Holt,  18  ;  Hanson  v.  Meyer, 
6  East,  614;  Fagury  v.  Furnell,  2  Camp.  240;  Rugg  v.  Minett,  11  East, 
210;  see,  also,  Austen  v.  Craven,  4  Taunt.  644;  Mucklow  v.  Mangles,  1 
Taunt.  318 ;  Simmons  v.  Swift,  5  B.  &  C.  857).  The  vendee  must,  in 
general,  have  paid  or  tendered  the  price  of  the  goods,  to  entitle  him  to  main- 
tain trover  (Bloxam  v.  Saunders,  4  B.  &  C.  441  ;  7  D.  &  R.  896);  but  this 
may  not  be  necessary  in  cases  where  credit  is  given  (ante,  p.  93). 

The  deft,  contracted  with  S.  for  certain  quantities  of  timber.  The  deft.'s 
agent  was  to  select  the  timber  from  felled  trees,  and  to  mark  out  the  portions 
of  the  trunks  which  were  to  be  delivered  to  the  deft.,  and  it  was  then  the 
duty  of  S.  to  sever  the  timber,  and  convey  the  marked  portions  to  the  deft.'s 
wharf  and  deliver  them  there.  The  deft.'s  agent  having  selected  certain  trees 
and  marked  out  the  required  portions,  S.  became  bankrupt  before  the  timber 
was  severed,  and  the  messenger  of  the  Court  of  Bankruptcy  took  possession 
of  it.  The  deft,  afterwards  seized  the  timber,  and  carried  away  the  marked 
portions  of  it:  held,  that  he  was  liable  in  trover,  the  property  in  the  timber 
not  having  passed  by  the  marking  cut  of  the  parts  required,  and  that  there 
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was  no  delivery  or  acceptance  under  the  Statute  of  Frauds  (Acraman  v. 
Morrice,  19  Law  J.,  C.  P.  57). 

Where  goods  are  sold,  and  nothing  is  said  as  to  the  time  of  delivery  or  of 
payment,  and  every  thing  the  vendor  has  to  do  with  them  is  complete,  the 
property  vests  in  the  vendee,  so  as  to  subject  him  to  the  risk  of  any  accident 
that  may  happen  to  the  goods  (Tarling  v.  Baxter,  6  B.  &  C.  360).  If  sold 
upon  credit,  and  nothing  said  as  to  time  of  delivery,  the  vendee  is  imme- 
diately entitled  to  possession,  which,  as  well  as  the  right  of  property,  vests 
at  once  in  him ;  the  right  of  possession  however  is  not  absolute,  it  may  be 
defeated  by  insolvency  before  delivery  (Bloxam  v.  Saunders,  4  B.  &  C.  948, 
per  Bayley,  J.).  If  the  contract  be  within  the  Statute  of  Frauds,  no  property 
passes,  if  there  be  no  note  or  memorandum,  acceptance,  or  earnest  (Blox- 
some  v.  Williams,  2  B.  &  C.  234 ;  see  further  "  GOODS  SOLD  AND  DELI- 
VERED," "  ACTION  FOR  NOT  DELIVERING  GOODS").  The  property  in  goods 
passes  by  a  sale  by  auction  (Hende  v.  Whitehouse,  6  East,  558 ;  Scott  v. 
England,  2  D.  &  L.  520).  If  goods  be  sold  to  be  paid  for  on  delivery,  and 
the  vendor's  servant  deliver  them  by  mistake,  without  receiving  the  price 
of  them,  the  vendor  may  maintain  this  action  after  demand  and  refusal  to 
deliver  or  pay  (Brandt  v.  Bowlby,  2  B.  &  Ad.  932). 

Where  goods  are  sold  upon  certain  conditions,  to  be  performed  at  the  time 
of  delivery,  and  the  goods  are  delivered,  but  the  conditions  not  performed, 
trover  will  lie  to  recover  them  back  ^(Bishop  v.  Shillito,  cited  in 
Hornblower  v.  Proud,  2  B.  &  A.  329 ;  Brandt  v.  Bowlby,  ib.  932).  [*1146] 
In  the  case  of  a  sale  of  a  non-existing  chattel,  though  the  purchaser 
pays  the  whole  price  in  advance,  he  acquires  no  property  till  it  is  finished 
and  delivered  to  him  (Mucklow  v.  Mangles,  1  Taunt.  318;  Bishop  v.  Craw- 
shay,  3  B.  &  C.  419 ;  5  D.  &  R.  279 ;  and  see  7  B.  &  C.  26 ;  Carruthers 
v.  Payne,  5  Bing.  270).  But,  where  A.  agreed  to  build  a  ship  for  B.,  and 
it  was  part  of  the  contract  that  given  portions  of  the  price  should  be  paid, 
according  to  the  progress  of  the  work,  it  was  held,  the  payment  of  these 
instalments  appropriated  specifically  to  B.  the  very  ship  in  progress,  and 
vested  in  him  a  property  in  that  ship  (Woods  v.  Russel,  5  B.  &  A.  942  ; 
Clark  v.  Spence,  4  Ad.  &  E.  410 ;  Goss  v.  Quinton,  3  Man.  &  G.  825). 
The  unpaid  vendor  of  goods  may  stop  them  in  transitu,  before  they  come 
to  the  hands  of  the  vendor's  factor,  although  such  factor  has  the  bill  of 
lading,  indorsed  to  order,  in  his  custody,  and  is  under  an  acceptance  to  the 
vendee  on  a  general  account ;  therefore,  where  the  vendee  became  bankrupt, 
and  the  factor  also,  and  the  messenger,  under  the  commission  of  the  latter, 
on  the  arrival  of  the  ship,  went  on  board  and  seized  the  cargo,  the  agent  of 
the  vendor  having  previously  given  notice  to  the  captain  to  deliver  the  cargo 
to  him,  to  which  he  agreed,  it  was  held,  that  an  action  of  trover  would  lie 
by  the  vendor  against  the  assignee  of  the  bankrupt's  factor  (Patten  v. 
Thompson,  5  M.  &  S.  350 ;  see  "  STOPPAGE  IN  TRANSITU").  If  A.  sells 
corn  to  B.,  who  buys  on  speculation,  and  the  corn  is  landed  at  the  ware- 
house of  C.  (the  granary-keeper  of  B.),  who  is  told  that  he  is  to  hold  it  on 
the  account  of  A.,  A.  has  a  sufficient  property  in  it  to  maintain  trover  against 
C.  (Woodley  v.  Brown,  1  C.  &  P.  593).  The  lodging  a  delivery-order  with 
a  wharfinger  is  sufficient  to  transfer  the  property  in  goods  lying  at  a  wharf, 
without  any  reweighing  or  rehousing;  and,  if  the  party  giving  the  order 
afterwards  become  bankrupt,  his  assignees  cannot  maintain  trover  under 
such  circumstances,  as  for  goods  in  his  order  and  disposition  (Tucker  v. 
Ruston,  2  C.  &  P.  86;  see  1  Marsh.  358;  5  Taunt.  176).  Where  a  con- 
tract was  put  an  end  to  by  both  parties,  but  the  goods  remained  in  the  pos- 
session of  the  intended  purchaser,  and,  upon  the  price  rising,  he  converted 
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them  to  his  own  use,  and  offered  the  former  price,  which  the  owner  refused, 
and  demanded  the  increased  price,  and,  on  refusal,  held  the  deft,  to  bail  "  for 
goods  sold  and  delivered,"  it  was  held,  that  it  did  not  prevent  him  from  suing 
in  trover  (Parry  v.  Dawson,  3  Anst.  710). 

Trover  lies  for  a  ship,  where,  upon  a  bargain  of  exchange,  the  contract 
and  delivery  were  fully  completed  by  the  payment  of  earnest  (James  v. 
Price,  Lofft,  219).  Possession  of  a  ship  under  a  transfer,  void  for  non- 
compliance  with  the  register  acts,  is  a  sufficient  title  in  trover  against  a 
stranger  for  parts  of  the  ship  being  wrecked  (Sutton  v.  Buck,  2  Taunt. 
302). 

Upon  a  contract  for  the  sale  of  an  estate,  the  title  and  abstract  to  be  made 
at  the  vendor's  expense,  the  purchaser  is  entitled  to  the  custody  of  the 
abstract,  until  either  the  purchase  is  finally  rescinded  by  consent,  or  declared 
impracticable  by  a  court  of  equity ;  and,  when  the  contract  is  determined, 
the  abstract  becomes  the  property  of  the  vendor ;  if  the  sale  proceeds,  the 
abstract  is  the  property  of  the  vendee  ;  but  an  opinion,  written  there  on  the 
seller's  paper,  by  his  own  consent,  continues  to  be  his  property  (Roberts  v. 
Wyatt,  2  Taunt.  268).  A.  sells  an  estate  to  B.,  who  pays  part  of  the  pur- 
chase-money, and  the  title-deeds  are  deposited  with  C.,  to  be  delivered  up  to 
B.  when  he  pays  the  residue;  A.  gets  possession  of  them  again,  and  pledges 
them  to  D.  for  a  valuable  consideration :  it  was  held  *that  B.,  on 
[*1147]  tendering  the  remainder  of  the  purchase-money,  is  entitled  to  re- 
cover the  deeds  from  D.  (Hooper  v.  Rambottom,  1  Marsh.  414  ;  6 
Taunt.  12).  A.  having  agreed  to  purchase  of  B.  the  remainder  of  a  term, 
the  latter  delivered  to  him  the  lease,  in  order  that  he  might  get  an  assign- 
ment made  out ;  A.  then  obtained  an  enlargement  of  the  term  from  the  ori- 
ginal landlord,  and  refused  to  accept  an  assignment,  or  pay  the  full  price 
agreed  on,  because  B.'s  under-tenant  had  removed  some  fixtures :  it  was 
held  that  B.  might  insist  on  A.  accepting  the  assignment,  and,  after  demand 
and  refusal  of  the  lease,  might  maintain  trover  for  it  (Parry  v.  Frame,  2  B. 
&  P.  451). 

Where  a  purchaser  of  a  smalt  part  of  an  estate  takes  a  covenant  from  the 
vendor  to  produce  the  title-deeds,  whenever  it  shall  be  necessary,  and  the 
deeds  afterwards  come  into  the  vendee's  possession  on  his  taking  a  mortgage 
of  the  other  part  of  the  estate,  and  he  then  assigns  the  mortgage  to  a  third 
person,  not  mentioning  the  deeds,  such  third  person  cannot  maintain  trover 
against  him  for  the  deeds  (Yea  v.  Field,  2  T.  R.  708).  A.,  having  con- 
tracted to  purchase  an  estate  of  B.,  procured  the  deeds  of  conveyance  to  bo 
prepared  at  his  own  expense,  and  sent  them  to  the  latter  for  execution  ;  when 
executed,  they  were  delivered  to  a  servant  to  be  returned ;  but  the  servant 
delivered  them  to  C.,  an  attorney,  to  whom  B.  was  indebted  for  business 
done.  In  consequence  of  the  refusal  of  other  necessary  parties  to  join  in 
the  conveyance,  A,  threw  up  the  contract,  and  demanded  the  deeds  from  C., 
who  refused  to  deliver  them  up  until  his  demand  against  B.  was  satisfied ;  it 
was  held  that  trover  would  lie  by  A.  against  C.  for  the  deeds  in  a  cancelled, 
if  not  in  an  uncancelled,  state  (Esdail  v.  Oxenham,  3  B.  &  C.  225  ;  5  D.  & 
R.  49). 

A  landlord  has  such  a  property  in  timber  wrongfully  cut  down  during  a 
lease,  as  to  enable  him  to  support  trover,  if  it  be  removed  (7  T.  R.  13;  1 
Saund.  322,  n.  5 ;  Berry  v.  Heard,  Cro.  Car.  242  ;  ante,  p.  1113).  And  he 
may  support  this  action  for  corn  cut  by  an  outgoing  tenant  after  the  expira- 
tion of  his  term,  though  sown  by  him  before  that  time,  under  an  idea  that  he 
was  entitled  to  an  away-going  crop  (Davies  v.  Cannop,  1  Pri.  53).  Where 
the  owner  of  a  mill  demised  it  to  a  tenant  for  a  term,  and  the  latter  clandes- 
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tinely,  and  without  permission  of  his  landlord,  dismantled  the  mill  of  the 
machinery,  which,  on  its  being  removed,  was  seized  by  the  sheriff  under  a 
fi.fa.,  and  sold,  under  his  authority,  to  a  bonafide  purchaser,  it  was  held, 
that  the  landlord  might  maintain  trover  against  such  purchaser,  though  the 
tenant's  term  was  unexpired  (Farrant  v.  Thompson,  2  D.  &  R.  1 ;  5  B.  & 
A.  826).  The  churchwardens  and  overseers  of  a  township  leased  lands 
belonging  to  the  poor  to  the  pit.  for  a  term  of  years,  covenanting  that  it 
should  be  lawful  for  him  to  take  all  manure,  &c.,  from  the  poorhouse,  and 
use  it  upon  the  demised  premises,  and  the  pit.  covenanted  to  provide  straw 
for  the  use  of  the  poor:  it  was  held,  that  he  could  not  maintain  trover  against 
a  succeeding  overseer,  who  used  the  manure  from  the  poorhouse  on  his  own 
land,  even  although  it  arose  from  the  straw  supplied  by  the  pit.,  as  the  cove- 
nant entered  into  by  previous  overseers  could  not  bind  their  successors  in 
office  (Sowden  v.  Emsley,  3  Stark.  28  ;  and  see  further,  ante,  p.  1113 ;  and 
post,  pp.  1151-1155  as  to  actions  by  landlords).  A  remainderman  may 
support  this  action  against  a  tenant  for  life,  for  taking  away  trees  (Com.  Dig. 
Biens,  H;  1  T.  R.  55).  A  tenant  in  tail,  after  possibility  of  issue  extinct, 
is  entitled  to  timber,  when  cut  (Williams  v.  Williams,  12  East,  209 ;  Pyne 
v.  Doe,  1  T.  R.  55 ;  Channon  v.  Patch,  5  B.  &  C.  897).  Trus- 
tees of  an  estate,  pour  autre  vie,  cannot  sue  *in  trover  for  trees  [  *1148  ] 
felled  upon  the  estate  (Baker  v.  Anscombe,  1  N.  R.  25). 

A  tenant,  after  having  annexed  a  personal  chattel  to  a  freehold,  cannot, 
in  general,  afterwards  take  it  away  (3  East,  38 ;  Buckland  v.  Buckland,  4 
Moo.  440 ;  2  B.  &  B.  58).  But  there  are  exceptions  to  this  rule,  made  in 
favour  of  trade,  and  for  the  purposes  of  agricultui%,  &c.  (see  Elwes  v.  Maw, 
3  East,  38 ;  2  Saund.  259 ;  Wansbrough  v.  Maton,  4  Ad.  &  E.  884 ;  see 
Grady  on  Fixtures  and  Dilapidations).  However,  whatever  things,  annexed 
to  the  freehold,  are  removable,  in  favour  of  trade  or  otherwise,  they  must  bo 
be  severed  during  the  possession  of  the  party  entitled,  which  severance  may 
be  made  even  after  the  expiration  of  his  interest,  if  he  have  not  quitted  pos- 
'session  (Penton  v.  Robart,  2  East,  88) ;  but,  if  he  quit  the  premises,  leaving 
the  fixtures  annexed  to  the  freehold,  he  cannot  sue  in  trover  for  them  (Horn 
v.  Baker,  9  East,  215;  Davis  v.  Jones,  2  B.  &  Ad.  165  ;  Colegrave  v.  Dias 
Santos,  2  B.  &  C.  76  ;  Lee  v.  Risdon,  7  Taunt.  188 ;  2  Marsh.  495).  As 
to  what  are  such  fixtures,  see  ib.;  4  Moo.  281,440 ;  2  Stark.  403.  A  tenant 
has  a  right  to  matters  of  ornament,  as  ornamental  marble  chimney-pieces, 
pier-glasses,  hangings,  wainscots,  fixed  by  screws,  or  the  like  (1  PI.  Com, 
94;  1  Atk.  477 ;  3  Atk.  13;  Leach  v.  Thomas,  7  C.  &  P.  327  ;  see  Grady 
on  Fixtures  and  Dilapidations). 

The  property  of  goods  passes  by  the  indorsement  and  delivery  of  the  bill 
of  lading  by  the  consignee  to  another,  bonajide,  for  a  valuable  consideration, 
and  without  collusion  with  the  consignee,  although  the  indorsee  knew  at  the 
time  that  the  consignor  had  not  received  payment  in  money  for  his  goods, 
but  had  taken  the  consignee's  acceptance,  payable  at  a  future  day,  not  then 
arrived  (Arming  v.  Brown,  9  East,  506  ;  and  see  2  Bing.  260).  * 

A  calico  printer  is  entitled,  after  having  discharged  his  head  colourman, 
to  the  book  in  which  that  servant  has  entered  the  processes  for  mixing  colours 
during  his  service,  although  many  of  the  processes  were  the  invention  of  the 
head  colourman  himself  (Makepeace  v.  Jackson,  4  Taunt.  770). 

A  party  who  purchases  goods,  under  a  distress  irregularly  conducted,  has 
a  sufficient  title  to  maintain  trover  (Lyon  v.  Wedon,  3  Bing.  334).  Jf  u 
party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful  distress  for 
rent,  he  may  maintain  trover  against  the  wrongdoer  (Shipwick  v.Blanchard, 
6  T.  R.  298).  A  landlord  who  distrains  goods  has  not  such  a  property  in 
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them  as  will  enable  him  to  maintain  this  action  (Moneaux  v.  Goreham,  Selw. 
N.  P.  1303). 

A  verbal  gift  of  a  chattel,  without  actual  delivery  to  him  or  his  agent, 
does  not  pass  the  property  to  the  donee  (Irons  v.  Smallpiece,  2  B.  &  Ad. 
551 ;  2  Saund.  27  a,  n.;  see  Sharr  v.  Pilch,  18  Law  J.  113,  Ex.).  Pro- 
perty in  goods  will  not  pass  by  an  award  (Hunter  v.  Rice,  15  East,  100). 
Trover  does  not  lie  for  the  conversion  of  a  record,  which  is  not  private  pro- 
perty; but  it  does  for  a  copy  of  a  record  (Hardw.  111).  The  obtaining 
goods  upon  false  pretences,  under  colour  of  purchasing  them,  or  by  any  other 
wrongful  means,  does  not  change  the  properly  (Noble  v.  Adams,  7  Taunt. 
59 ;  2  Marsh.  366 ;  Com.  Dig.  Biens,  E).  And,  by  a  fraudulent  sale  or 
transfer,  no  property  passes  (Wilkinson  v.  King,  2  Camp.  335 ;  Irving  v. 
Molly,  7  Bing.  543).  Before  the  repeal  of  58  Geo.  III.  c.  75,  the  sale  of 
live  pheasants  passed  no  property  (Helps  v.  Glamister,  8  B.  &  C.  553). 
Where  a  foreign  merchant  consigned  goods  to  his  correspondent  in  London, 
who  pledged  them  with  a  factor  as  and  for  his  own  property,  and  received 
the  amount  in  advance,  and  afterwards  became  bankrupt,  it  was 
[  *1149  ]  held  that  the  *factor  was  liable  to  the  foreign  merchant  in  trover 
for  the  goods  (Duclos  v.  Ryland,  5  Moo.  518,  n.).  A  party  can- 
not sue  in  trover  for  the  detention  of  papers  which  he  had  deposited  with 
deft,  in  furtherance  of  a  fraudulent  or  illegal  purpose  (2  Bing.  314). 

With  respect  to  stolen  goods,  if  a  party  has  good  reason  to  believe  that 
his  goods  have  been  stolen,  he  cannot  maintain  trover  against  the  person 
who  bought  them  of  the  supposed  thief,  unless  he  has  done  everything  in  his 
power  to  bring  the  thief  to  justice  (Grimson  v.  Woodfall,  2  C.  &  P.  41 ; 
LofFt,  601);  and  even  then  he  cannot  recover  the  value  of  them  in  trover 
from  the  person  who  purchased  them  in  market  overt,  and  sold  them  again 
before  conviction,  notwithstanding  the  owner  gave  him  notice  of  the  robbery 
while  they  were  in  his  possession  (Horwood  v.  Smith,  2  T.  R.  750;  2 
Camp.  335;  2  Stark.  311 ;  2  B.  &  N.  329,  n.;  see  Parker  v.  Patrick,  5 
T.  R.  175). 

Where  a  person  purchases  stolen  goods  not  in  market  overt,  and  after 
notice  of  their  having  been  stolen  sells  them  in  market  overt,  the  owner 
having  prosecuted  the  thief  to  conviction  may  maintain  trover  against  such 
person  (Peer  v.  Humphrey,  2  Ad.  &  E.  495). 

An  action  of  trover  is  maintainable  to  recover  the  value  of  goods  which 
have  been  stolen  from  the  pit.,  and  which  the  deft,  has  innocently  purchased, 
although  no  steps  have  been  taken  to  bring  the  thief  to  justice  ;  for  the  obli- 
gation which  the  law  imposes  on  a  person  to  prosecute  the  party  who  has 
stolen  his  goods  does  not  apply  where  the  action  is  against  a  third  party, 
innocent  of  the  felony  (White  v.  Spettigue,  13  M.  &  W.  603).  Quare, 
whether  the  pit.  can  maintain  such  an  action  against  a  party  who  has  re- 
ceived goods,  knowing  them  to  have  been  stolen  (Ib.).  Semble,  that  a  defence 
that  the  goods  had  been  stolen,  and  that  the  pit.  has  not  prosecuted  the  thief 
to  conviction,  ought  to  be  specially  pleaded  (Ib.).  It  does  not  seem  neces- 
sary for  the  pit.  to  show  the  mode  by  which  the  property  was  stolen  or  lost 
(Down  v.  Hailing,  4  B.  &  C.  334). 

With  respect  to  stolen  horses,  the  property  is  not  altered  by  a  sale  in 
market  overt,  unless  the  provisions  of  2  Ph.  &  M.,  c.  7,  and  31  Eliz.  c.  12, 
(see  the  7  &  8  Geo.  IV.  c.  29),  are  complied  with.  The  regulations  are, 
in  substance,  as  follows:  first,  the  horse  must  be  exposed  openly,  in  the  place 
used  for  sales,  for  one  whole  hour,  between  ten  in  the  morning  and  sunset, 
and  afterwards  brought,  by  both  vendor  and  vendee,  to  the  bookeeper  of  the 
fair  or  market ;  secondly,  toll  must  be  paid,  if  any  due,  and,  if  not,  one 
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penny  to  the  bookkeeper,  who  shall  enter  the  price,  colour,  and  marks  of 
the  horse,  with  the  names,  additions,  and  abode  of  the  vendor  and  vendee ; 
and,  if  the  vendor  is  not  known  to  the  bookkeeper,  the  vendor  shall  bring 
one  credible  witness  to  avouch  his  knowledge  of  the  vendor,  whose  name  in 
like  manner  is  to  be  entered.  The  property  of  the  owner  is  not  to  be  taken 
away  by  such  sale,  if,  within  six  months  after  the  horse  is  stolen,  he  puts  in 
his  claim  before  some  magistrate  where  the  horse  is  found,  and,  within  forty 
days  more,  proves  such  property  by  the  oath  of  two  witnesses,  and  tenders 
to  the  person  in  possession  of  the  horse  such  price  as  he  bonafide  paid  for 
it  in  market  overt. 

The  general  Pawnbrokers  Act,  39  &  40  Geo.  III.  c.  99,  s.  17,  declares, 
that  goods  which  are  pledged,  and  not  redeemed  within  a  year  after  the  day 
of  pledging,  shall  be  forfeited,  and  may  be  sold  by  the  pawnbroker :  it  has 
been  held,  that  where  the  pit.  had  pawned  a  watch,  and,  after  the  year  had 
expired,  tendered  the  money  lent,  and  interest,  to  the  pawnbroker,  and  he 
refused  to  deliver  it  up,  the  pit.  might  maintain  trover,  not  having  forfeited 
his  title  to  the  goods,  by  reason  of  the  17th  section  of  that  statute 
*(Water  v.  Smith,  1  D.  &  R.  1 ;  5  B.  &  D.  439;  see  the  late  [  *1150  ] 
Pawnbrokers  Act). 

When  goods  stolen  are  pawned,  the  owner  may  maintain  trover  against 
the  pawnbroker  (Packer  v.  Gilles,  2  Camp.  336,  n.).  By  1  Jac.  I.  c.  21,  s. 
5,  the  sale  of  any  goods  wrongfully  taken  by  a  pawnbroker  in  London  or 
within  two  miles  thereof,  shall  not  alter  the  property;  and,  if  one  employed 
to  sell  goods  by  commission  pawns  them,  the  owners  of  the  goods  may  main- 
tain trover  against  the  pawnbroker,  after  a  demand  and  refusal,  although 
the  duplicate  has  not  been  tendered,  according  to  the  statute  39  &  40  Geo. 
III.  c.  99,  s.  5  (Peet  v.  Baxter,  1  Stark.  472).  Trover  lies  at  the  suit  of 
the  pawnbroker,  for  plate  which  he  had  taken  from  a  man,  who,  at  the  time, 
produced  a  receipt  for  the  price,  which  he  had  obtained  by  fraudulently 
giving  a  draft  which  was  of  no  value ;  when  the  thief  was  indicted  by  the 
person  from  whom  he  obtained  the  goods,  the  plate  was  produced  by  the 
pawnbroker,  upon  which  the  deft,  took  and  detained  the  plate,  the  court  say- 
ing that  the  case  was  not  within  the  statute  of  1  Jac.  I.  c.  21,  s.  5,  which 
enacts,  that  the  sale  of  any  goods  wrongfully  taken  to  any  pawnbroker  in 
London,  or  within  two  miles  thereof,  shall  not  alter  the  property  (Davis  v. 
Morrison,  Lofft,  185). 

As  to  what  property  a  bankrupt  or  insolvent  has  over  goods,  to  entitle 
him  to  sue,  see  ante,  p.  1116. 

Assignees  of  a  bankrupt  may  bring  trover  for  a  conversion,  previous  to 
or  after  the  bankruptcy  (3  East,  407;  Holt,  N.  P.  172).  If  the  action  be 
for  a  conversion  before  the  act  of  bankruptcy,  they  must  give  evidence  of 
their  title  to  sue,  by  proving  the  bankruptcy  and  themselves  assignees  ;  but, 
when  the  conversion  is  after  the  bankruptcy,  they  need  not  declare  in  their 
representative  capacity:  consequently,  they  need  not  enter  into  proofs  of 
their  title;  though  it  is  otherwise  if  they  name  themselves  as  assignees,  even 
after  bankruptcy  (2  Cowp.  570  ;  2  Stark.  Ev.  141).  And,  where  assignees, 
under  a  joint  commission  against  A.  and  B.,  bring  an  action  on  the  part  of 
A.  only,  proof  of  the  joint  commission  is  sufficient  to  enable  them  to  recover 
(2  Stark.  17;  and  see  ante,  Vol.  I.  pp.  329,  333,  344,  349 ;  and  as  to  exe- 
cutors, see  ante,  Vol.  I.  p.  1105). 

An  executor  may  support  trover  against  a  person  who  takes  the  goods  of 
his  testator  during  his  life,  though  the  conversion  does  not  take  place  till 
after  the  testator's  death  (1  Stra.  60),  in  which  case  he  may  declare  either 
on  his  own  possession,  or  on  that  of  his  testator ;  though  it  is  a  general  rule 
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that,  whether  the  conversion  were  before  or  after  the  testator's  death,  if  the 
sum  sought  to  be  recovered  would  be  assets,  then  the  executor  must  declare 
in  his  representative  capacity;  and,  if  he  fail,  he  would  not,  in  that  case,  be 
liable  to  pay  costs  (4  T.  R.  281);  whereas,  if  he  declare  otherwise,  and  fail, 
the  payment  of  the  costs  would  fall  upon  him  (Salk.  207  ;  cited  in  4  T.  R. 
278).  An  executor  de  son  tort  may  support  trover  (1  Ch.  PI.  51);  as  to 
proving  his  being  executor,  ante,  p.  1126). 

A  writ  of  execution  does  not  alter  the  property  in  the  goods  until  it  is  exe- 
cuted (Lucas  v.  Nockells,  10  Bing.  182;  Giles  v.  Grover,  9  Bing.  239,  per 
Littledale,  J.;  Woodland  v.  Fuller,  11  Ad.  &  E.  867).  But  the  property  is 
bound  by  delivery  of  the  writ  to  the  sheriff  (29  Car.  II.  c.  3);  that  is,  the 
sheriff  may  take  them,  if,  after  the  writ  is  delivered  to  him,  the  deft,  assign 
the  goods,  except  in  market  overt  (B.  N.  P.  91 ;  R.  v.  Wells,  16  East,  278; 
see  Giles  v.  Grover,  9  Bing.  136,  per  Patteson,  J.;  Payne  v.  Drew,  4  East, 
523).  But  although  the  goods  are  bound  by  the  delivery  of  the  writ,  yet  the 

properly  is  not  changed,  and  the  debtor  may  still  use  *them,  sub- 
[  *1151  ]  ject  to  the  execution  to  which  they  will  be  liable  in  the  hands  of 

a  purchaser,  unless  they  have  been  sold  in  market  overt  (Samuel 
v.  Duke,  3  M.  &  W.  622). 

A  judgment  for  the  pit.  in  replevin  vests  the  property  of  the  goods  in  the 
deft.  (Moore  v.  Watts,  1  Ld.  Raym.  614;  see  Holmes  v.  Wilson,  10  Ad.  & 
E.  503,  511,  n.).  So,  a  judgment  for  damages  in  trover  and  satisfaction 
thereof  vests  the  property  in  the  goods  in  deft.  (Adams  v.  Broughton,  2 
Stra.  1078 ;  Morris  v.  Robinson,  3  B.  &  C.  206). 

Special  Property.']  Proof  by  pit.  of  his  having  a  special  property  in  the 
goods  will  suffice,  to  enable  him  to  maintain  his  action.  Thus,  a  carrier  or 
other  bailee  may  maintain  trover  against  a  stranger  who  takes  the  goods  out 
of  his  possession  (1  Rol.  Abr.  4  I,  pi.  1 ;  Arnold  v.  Jefferson,  1  Ld.  Raym. 
276 ;  B.  N.  P.  33 ;  Nicholls  v.  Bastard,  2  C.  M.  &  R.  659).  So  may  a 
factor,  or  other  consignee,  or  pawnee,  or  trustee.  So,  if  a  house  be  blown 
down,  and  a  stranger  take  away  the  timber,  the  lessee  for  life  may  bring 
trover,  for  he  has  a  special  property  to  make  use  of  it  for  the  purpose  of  re- 
building, although  the  general  property  is  in  the  owner  (B.  N.  P.  33).  So, 
the  lord  of  a  manor  may,  before  the  expiration  of  a  year  and  a  day,  and 
even  before  seizure,  bring  trover  against  a  stranger  who  takes  away  an  estray 
from  off  his  manor  (Ib.).  Where  a  lord  entitled  to  five  heriots  marked  seven, 
and  afterwards  demanded  them,  trover  does  not  lie  upon  such  general  demand 
and  refusal,  for  the  lord  ought  to  demand  only  five  chosen  by  him  (Abington 
v.  Lipscomb,  1  Q.  B.  776).  So,  if  a  man  lends  his  cattle  to  J.  S.,  to 
plough  his  land,  and  a  stranger  takes  them  away,  J.  S.  may  main- 
tain trover  or  trespass  against  him  (Bro.  Abr.  Trespass,  92).  The  agister 
of  cattle  may  also  maintain  trover  against  a  stranger  who  takes  them  away 
(Ib.  67).  A  person  who  has  a  temporary  property  in  goods,  delivered  to 
him  by  the  general  owner,  for  a  special  purpose,  may,  after  that  purpose  is 
answered,  upon  a  demand  and  refusal,  maintain  trover  for  them  (Roberts  v. 
Wyatt,  2  Taunt.  268).  Possession  under  a  general  bailment  is  sufficient 
(Burton  v.  Hughes,  6  Moo.  334;  2  Bing.  173;  2  Taunt.  302);  so  is  posses- 
sion under  a  gratuitous  bailment  (1  B.  &  Ad.  39).  So,  churchwardens  may 
bring  trover  for  the  goods  of  the  church  taken  away,  either  in  their  own 
time,  or  in  that  of  their  predecessors,  for  the  churchwardens  of  the  preced- 
ing year  cannot  maintain  an  action  alter  the  expiration  of  their  year  (11  H. 
IV.  12  «;  Com.  Dig.  Eglise,  F,  3;  F.  N.  B.  7th  ed.  208,  K;  Bro.  Abr. 
Garden  d'Eglise,  4,  6,7  ;  Attorney-General  v.  Ruper,  2  P.  Wms.  126 ;  Dent 
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v.  Prudence,  2  Stra.  852).  A  sheriff  has  such  a  special  property  in  goods 
taken  by  him  under  a  fi.  fa.  as  to  enable  him  to  maintain  trover  against  a 
wrongdoer  (2  Saund.  47;  1  Vent.  52;  6  Mod.  29^;  B.  N.  P.  67);  but  a 
landlord  has  not  a  sufficient  property  in  goods  distrained  by  him  to  enable 
him  to  sue  in  trover  for  them  (ante,  p.  1148).  A  mere  servant  cannot  sup- 
port this  action  (Owen,  52  ;  1  Camp.  369).  Where  a  colonel  had  purchased 
horses  for  government,  and  they,  being  approved  of  by  the  proper  inspecting 
officer,  were  sent,  under  the  care  of  a  sergeant,  to  the  receiving  depot  for 
his  majesty's  use;  it  was  held,  that  the  colonel  had  not  such  a  special  pro- 
perty as  to  maintain  trover  for  one  of  them,  which  was  taken  out  of  the 
possession  of  the  sergeant,  as  a  distress  for  a  turnpike-toll  (Hopkinson  v. 
Gibson,  2  Sm.  205,  206). 

A  person  who  has  only  a  special  property  may,  in  some  cases,  maintain 
trover,  although  he  has  never  had  actual  possession  (Fowler  v.  Down,  1  B. 
&  P.  44).  Thus,  a  factor,  to  whom  goods  have  been  consigned,  but 
which  he  has  never  received,  may  bring  this  action  (lb.).  *Where  [*1152] 
goods  have  been  consigned  as  a  mere  security  to  meet  bills  accepted 
by  the  consignee  for  the  consignor,  the  former  may  sue  in  trover,  although 
there  has  been  no  bill  of  lading  executed  (Evans  v.  Nicholl,  3  Man.  &  G. 
614).  Where  A.  shipped  goods  at  Dundee,  by  the  order  of  and  for  B.,  in 
London,  and,  shortly  after  the  shipment,  A.  ascertained  that  B.  had  stopped 
payment,  and  he  then  enclosed  and  forwarded  the  bill  of  lading  to  the  pit.  in 
London,  directing  him  to  take  possession  of  the  goods,  and  he  demanded 
them  from  the  defts.,  who  were  wharfingers,  and  in  whose  custody  they  were, 
it  was  held,  on  their  refusal  to  deliver  over  the  goods  to  the  pit.,  that  he  had 
a  sufficient  title  to  sue  for  them  in  trover  (Morrison  v.  Gray,  2  Bing.  260 ; 
Sargent  v.  Morris,  3  B.  &  Ad.  277).  Where  the  owner  of  furniture  lent  it 
to  the  pit.,  under  the  terms  of  a  written  agreement,  and  he  placed  it  in  a 
house  occupied  by  the  wife  of  B.,  who  afterwards  became  bankrupt,  his 
assignees  having  seized  the  furniture,  it  was  held,  that  the  pit.  might  re- 
cover in  trover,  without  producing  the  agreement  (Burton  v.  Hughes,  2  Bing. 
173). 

Possession,  with  an  assertion  of  title,  or  even  possession  alone,  gives  the 
possessor  such  a  property  as  will  enable  him  to  maintain  this  action  against 
a  wrongdoer,  for  possession  is  prima  facie  evidence  of  property  (Blackham's 
case,  1  Salk.  290).  As,  in  trover  for  certain  loads  of  wood,  the  case  was, 
that  Sir  T.  P.,  having  a  large  wood,  sold  to  one  C.  and  his  assigns  as  many 
trees  as  would  make  600  cords  of  wood,  to  be  taken  by  the  assignment  of 
Sir  T. — C.  assigned  over  his  interest  to  the  pit. ;  afterwards,  Sir  T.  granted 
to  the  deft,  so  much  of  his  wood  as  would  make  4000  cords,  to  be  taken  at 
the  deft.'s  election  ;  afterwards  the  pit.,  by  the  assignment  of  Sir  T.,  cut 
down  the  trees  in  question,  to  make  600  cords,  and  the  deft,  claiming  them 
by  virtue  of  his  grant,  took  them,  and  it  was  found  that  there  was  sufficient 
wood  left  for  the  deft. :  it  was  held,  that  the  action  was  maintainable,  because, 
by  cutting  down  the  trees,  the  pit.  had  possession  and  a  good  title  against  the 
deft.,  and  every  stranger;  and,  being  cut  down,  the  deft,  could  not  lawfully 
take  them  ;  and  even  supposing  the  pit.  had  not  a  good  title,  yet,  having  pos- 
session, of  the  trees  was  sufficient  (Basset  v.  Maynard,  Cro.  Eliz.  819;  5 
Rep.  24  b;  Moo.  691,  692;  and  see  2  Stra.  777). 

K.  and  Co.,  merchants  at  New  Orleans,  purchased  with  their  own  money 
corn,  as  agents  for  the  pit.  in  England,  for  the  price  of  which  they  drew 
bills  of  exchange  upon  the  pit.,  which  he  accepted.  The  corn  was  shipped 
under  bills  of  lading,  making  it  deliverable  to  K.  and  Co.  or  their  order,  and 
invoices  and  a  letter  of  advice  were  forwarded  to  the  pit.,  stating  that  the 
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corn  was  shipped  on  his  account.  The  bills  drawn  upon  the  pit.  were  pur- 
chased for  their  full  amount  by  the  defls.  of  K.  and  Co.,  who  indorsed  and 
delivered  to  them  the  bills  of  lading  as  a  security  for  the  due  payment  of  the 
bills,  with  the  power  of  sale  in  case  of  non-payment.  On  the  day  when  the 
bills  fell  due  the  pit.  offered  payment  to  the  holder,  but  being  accidentally 
mislaid,  the  money  was  not  then  received,  but  he  was  desired  to  pay  the  fol- 
lowing morning,  which  he  was  unable  to  do,  and  the  bills  had  never  been 
paid.  The  defts.  having  sold  the  corn  under  the  power,  the  pits,  brought 
trover:  held,  that  he  could  not  recover,  as  by  the  indorsement  of  the  bills 
of  lading  to  the  defts.  a  special  property  passed  to  them  in  the  corn,  subject 
to  which  pit.  had  a  general  property  by  the  invoice  and  letter  of  advice, 
and  that  the  offer  of  payment  by  the  pit.  did  not  discharge  him  from  his  duty 
to  pay  the  bills  before  his  right  to  the  possession  of  the  corn  attached  (Jen- 
kyns  v.  Brown,  19  Law  J.,  Q.  B.  286). 

* Possession  sufficient  against  a  Wrongdoer].  The  owner  of  a 
[*1153]  ship,  where  the  cargo  is  put  on  board,  is  prima  facie  owner  of  the 
cargo,  so  as  to  sue  a  wrongdoer  in  trover  (Brancker  v.  Molyneux, 
3  Man.  &  G.  84).  Where  it  was  proved  that  the  pit.  was  in  possession  of 
land,  in  which  he  sunk  a  shaft,  and  raised  copper  ore,  which  was  the  subject 
of  trover,  it  was  held  that  this  was  pfitna  facie  evidence  of  plt.'s  right  to 
the  ore,  although  the  same  witness,  on  cross-examination,  proved  that  the 
ore  was  taken  by  a  person  who  had  a  shaft  in  an  adjoining  close,  and  was 
getting  the  same  load  of  copper  ore  under  the  plt.'s  land  where  he  had  sunk 
his  shaft  (Rowe  v.  Brenton,  8  B.  &.  C.  737).  It  is  enough  to  show  occupa- 
tion, without  proving  the  title  of  the  lessors  under  whom  the  pit.  claims ; 
although  some  of  the  lessors  named  in  the  lease  have  not  executed  it ;  this, 
if  material  at  all,  being  only  evidence  in  reduction  of  damages  (Taylor  v. 
Parry,  1  Man.  &  G.  604). 

Trover  lies  against  a  mere  wrongdoer  having  no  authority  from  the  real 
owner,  at  the  suit  of  one  who  had  only  the  actual  possession  of  the  goods 
at  the  time  of  the  wrongful  taking,  or  conversion,  as  the  finder,  gratuitous 
bailee,  or  borrower  of  goods  (Nicholls  v.  Bastard,  2  C.  M.  &  R.  659.  So, 
at  the  suit  of  a  bailor  of  goods  against  the  innoceat  purchaser  from  the 
bailee  (Cooper  v.  Wilmott,  1  C.  B.  672 ;  Metcalf  v.  Lamsden,  1  C.  &  K.  309). 

So,  where  the  pit.  bought  a  vessel  which  was  stranded,  but  she  was  not 
conveyed  to  him,  according  to  the  provisions  of  the  register  acts ;  the  pit. 
took  possession  of  her,  and  for  some  days  endeavoured  to  save  her,  but 
afterwards  she  went  to  pieces,  and  parts  of  the  wreck  drifted  upon  the  deft.'s 
premises,  and  were  by  him  cut  up  and  carted  away ;  it  was  held  that  there 
was  enough  property  in  the  pit.  to  enable  him  to  maintain  trover  (Sutton  v. 
Buck,  2  Taunt.  302).  There  may  also  be  a  special  property  arising  simply 
out  of  a  lawful  possession,  but  which  ceases  when  the  true  owner  appears  : 
as,  where  the  pit.,  being  a  chimneysweeper's  boy,  found  a  jewel,  and  carried 
it  to  the  shop  of  the  deft.,  who  was  a  goldsmith,  to  know  what  it  was, 
and  delivered  it  into  the  hands  of  the  apprentice,  who,  under  pretence  of 
weighing  it,  took  out  the  stones,  and  called  to  the  master,  to  let  him  know  it 
came  to  three-halfpence ;  and  the  master  offered  the  boy  the  money,  but  he 
refused  to  take  it,  and  insisted  on  having  the  thing  again,  whereupon  the 
apprentice  delivered  him  back  the  socket,  without  the  stones;  in  trover 
against  the  master,  it  was  ruled,  1.  That  though  the  finder  of  a  jewel  does 
not  acquire  an  absolute  property,  yet  he  has  such  a  property  as  will  enable 
him  to  keep  it  against  all  but  the  rightful  owner;  and,  consequently,  he  may 
maintain  trover ;  2.  That  the  action  will  lie  against  the  master,  who  gave  a 
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credit  to  his  apprentice,  and  is  answerable  for  his  neglect  (Armory  v.  Dela- 
mirie,  1  Stra.  505). 

The  action  may,  in  most  cases,  be  brought  either  by  the  general  or  spe- 
cial owner  of  the  goods  for  a  conversion  thereof  by  a  stranger,  and  judg- 
ment obtained  by  one  is  a  good  bar  to  the  action  of  the  other  (Bro.  Abr. 
Trespass,  67 ;  2  Rol.  Abr.  569,  P). 

Proof  of  the  Plaintiffs  Right  of  Possession.]  The  pit.  must  establish 
his  right  of  possession,  as  well  as  of  property,  to  support  this  action  ( Addi- 
son  v.  Round,  4  Ad.  &  E.  803) ;  therefore,  where  a  man  let  a  house  and 
furniture  for  a  term,  and  the  furniture  was  wrongfully  taken  in  execution 
pending  the  term,  it  was  holden  that  the  lessor  could  not  maintain  trover, 
because,  during  the  term,  he  had  parted  with  the  right  of  possession  (Gor- 
don v.  Harper,  7  T.  R.  9;  and  see  2  Esp.  465 ;  Benjamin  v.  Bank  of  Eng- 
land, 3  Camp.  417;  Pain  v.  Whittaker,  R.  &  M.  99;  Bloxam  v. 
Saunders,  4  B.  &  C.  941 ;  7  D.  &  R.  896;  Miles  v.  Gordon,  2  [*1154] 
C.  M.  &  R.  504 ;  Milgate  v.  Kebble,  3  Man.  &  G.  100 ;  ante,  p. 
1147).  The  purchaser  of  goods  not  sold  upon  credit,  though  by  the  con- 
tract of  sale  he  acquires  the  right. of  property,  has  no  right  of  possession 
until  he  pays  or  tenders  the  price.  Where  goods,  lent  on  hire,  have  been 
wrongfully  taken  in  execution  by  the  sheriff,  under  a  writ  ofji.fa,,  the 
owner  cannot  maintain  trover  against  him,  he  not  having  the  right  of  pos- 
session, as  well  as  the  right  of  property,  at  the  time  of  the  sale  (Pain  v. 
Middlesex  (Sheriff  of),  R.  &  M.  99).  But  where  the  person  to  whom  the 
goods  were  let  was  a  married  woman,  living  separate  from  her  husband, 
and  therefore  unable  to  gain  any  property  in  them,  it  was  held  that  such  a 
bailment  did  not  deprive  the  real  owner  of  his  action  of  trover  (Smith  v. 
Plomer,  K.  B.,  52  Geo.  III.  cited  in  Pea.  Ev.  4th  ed.  342).  Where  a  bill  of 
sale  covenanted  that  the  assignor  should  retain  possession  of  goods  until 
default  of  payment  of  the  debt,  it  was  held  that  the  assignee  could  not  main- 
tain trover  for  the  goods  against  the  sheriff  for  taking  them  in  execution 
(Bradley  v.  Cooper,  1  C.  B.  685).  And,  where  A.  had  sold  goods  to  B., 
and  B.  had  paid  for  them,  and  afterwards,  before  delivery  to  B.,  C.  became 
possessed  of  the  goods,  and,  on  being  informed  of  the  circumstances,  de- 
clared that  he  would  not  deliver  them  to  any  person  whatsoever,  it  was  held 
that  A.,  having  repaid  B.,  might  maintain  trover  against  C.,  without  any 
further  proof  of  conversion,  for  the  contract  between  A.  and  B.  was  rescin- 
ded, and  A.  remitted  to  his  former  right  (Pattison  v.  Robinson,  5  M.  &  S. 
105);  and  although,  where  goods  are  let  for  a  term  of  years,  the  lessor 
cannot  maintain  trover  for  them  during  the  term,  yet  if  trees,  or  other  things 
fixed  and  annexed  to  the  freehold,  and  demised  therewith,  be  severed  during 
the  term,  they  immediately  become  vested  in  the  owner  of  the  inheritance, 
and  he  may  maintain  trover  for  them  (Farrant  v.  Thompson,  5  B.  &  A. 
826;  see  ante,  p.  1147). 

Where  A.  made  a  bona  fide  assignment  of  goods  to  secure  a  debt,  cove- 
nanting for  payment  on  demand,  and  in  the  mean  time  to  remain  in  posses- 
sion until  default ;  the  goods  were  afterwards,  and  before  demand  of  the 
debt,  taken  in  execution  :  it  was  held  that  the  sheriff  was  not  liable  in  trover 
at  the  suit  of  the  assignee,  and  the  want  of  right  to  immediate  possession  is 
evidence  under  not  possessed  (Bradley  v.  Copley,  1  C.  B.  685).  But,  if  in 
such  case  the  assignee  of  the  goods  wrongfully  sell  them  so  that  he  cannot 
deliver  them  on  demand,  the  assignee  may  recover  against  a  bona  fide  pur- 
chaser the  value  of  the  goods  (Cooper  v.  Willomatt,  1  C.  B.  672).  Under 
an  agreement  between  the  pit.  and  defts.,  that  one  C.  D.  should  be  employed 
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by  the  "  said  parties  thereto,"  for  a  certain  time,  and  the  pit.  should  be  em- 
ployed for  a  certain  time  also,  and  that  the  said  parties  hereto  should  be 
allowed  to  have  the  use  of  certain  property  for  a  certain  period,  and  at  the 
expiration  of  the  agreement  the  property  should  be  given  up  to  the  pit.;  held, 
that  the  words  the  "said  parties  hereto"  meant  the  defts.  only,  and  there- 
fore that  the  pit.  was  not  a  partner  with  the  defts.  in  the  goods,  the  goods 
having  been  during  the  term  applied  by  the  defts.  to  a  purpose  in  contra- 
vention of  the  agreement,  and  not  having  been  re-delivered  by  them  at  the 
end  of  the  term,  held,  that  the  bailment  had  been  determined,  and  that  the 
pit.  might  maintain  trover  (Bryant  v.  Warded,  2  Ex.  479).  A  watch,  books, 
and  wearing  apparel  were  given  by  a  father  to  his  infant  son,  aged  sixteen 
years :  the  former  cannot  maintain  trover,  for  the  right  of  possession  is  in 
the  latter  (Hunter  v.  Westbrook,  2  C.  &  P.  578).  The  action  cannot  be 
supported  by  a  lessor  against  a  lessee  for  an  indenture  of  lease,  containing 

covenants  by  the  lessor,  the  term  being  expired  (Hall  v.  Ball,  3 
[*1155]  Man.  &  G.  242).  Brewers  in  *Dublin  had  supplied  porter  in 

casks  to  customers,  on  the  terms  that  empty  casks  were  to  be  re- 
turned to  Dublin  at  the  customer's  expense,  within  six  months  from  the  date 
of  the  invoice,  or  paid  for  at  invoice  price,  at  the  option  of  the  shippers. 
Under  this  contract,  as  soon  as  the  casks  were  empty  the  customers  became 
mere  bailees  during  pleasure,  and  the  brewers  had  such  immediate  right  of 
possession  of  the  empty  casks  as  entitled  them  to  maintain  trover  (Manders 
v.  Williams,  18  Law  J.  437,  Ex.). 

Proof  of  the  Nature  of  the  Chattels.']  It  must  be  proved,  that  the  chat- 
tels, in  respect  of  which  the  action  is  brought,  are  personal,  for  the  action 
does  not  lie  for  things  annexed  to  the  freehold,  nor  for  any  injury  to  real 
property  (Cro.  Jac.  129;  B.  N.  P.  44;  Bac.  Abr.  Trover,  B).  As  to  where 
trover  lies  for  fixtures,  see  ante,  p.  1147 ;  Grady  on  Fixtures  and  Dilapida- 
tions. It  is  only  sustainable  for  specific  articles;  therefore,  it  does  not  lie 
for  goods  sold  to  a  party,  but  not  set  apart  by  the  vendor  (4  Taunt.  648). 
It  lies  for  money,  though  not  in  a  bag,  or  otherwise  distinguishable  from 
other  coin,  because  the  thing  itself  is  not  to  be  recovered  in  this  action,  but 
merely  damages  for  the  conversion  (Vin.  Abr.  Trover,  K  ;  Bac.  Abr.  Trover, 
D  ;  4  Taunt.  24).  It  lies  for  an  unstamped  agreement,  if  it  can,  upon  pay- 
ment of  penalty  and  stamp-duty,  be  stamped,  and  rendered  available  (Scott 
v.  Jones,  4  Taunt.  865).  So  it  will  lie  for  a  policy  of  insurance,  by  the 
insured,  if  wrongfully  withheld,  either  by  the  broker  employed  by  him  [to 
effect  it,  or  by  any  other  person  into  whose  hands  it  may  happen  to  come 
(Harding  v.  Carter,  1  Park,  Ins.  4).  It  will  lie  for  an  undivided  part  of  a 
chattel,  as  three-fourths  of  a  ship,  &c.  (Watson  v.  King,  4  Camp.  272). 

Bank  notes  or  bills,  drafts  on  bankers,  bills  of  exchange,  or  promissory 
notes,  where  taken  bona  fide,  and  for  a  valuable  consideration,  pass  by  deli- 
very, which  vests  a  right  thereto  in  the  transferree,  without  regard  to  the 
title,  or  want  of  it  in  the  person  transferring  them  (per  Holroyd,  J. ;  Wookey 
v.  Pole,  4  B.  &  A.  9 ;  citing  Miller  v.  Riice,  1  Burr.  452  ;  and  cases  cited 
in  1  Smith,  L.  C.  259  ei  seq.).  So  exchequer  bills  (Wookey  v.  Pole,  4  B. 
&  A.  1);  and  Prussian  bonds  (Gargier  v.  Mieville,  3  B.  &  C.  45).  And  the 
question  is  under  all  the  circumstances  of  the  case  whether  the  party  taking 
the  bill  acted  with  good  faith.  The  question,  whether  or  not  he  was  guilty 
of  gross  negligence  is  improper.  Gross  negligence  may  indeed  be  evidence 
of  mala  fides,  but  is  not  equivalent  to  it  (Goodman  v.  Harvey,  4  Ad.  &  E. 
870  ;  Usher  v.  Rich,  10  Ad.  &  E.  784). 

Trover  lies  for  a  lost  bank-note  which  the  deft,  has  converted,  though  part 
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of  the  proceeds  have  been  paid  by  him  to  the  pit.,  nor  does  the  acceptance 
of  such  part  waive  the  tort  (Burn  v.  Morris,  4  Tyrw.  485 ;  2  C.  &  M. 
679). 

The  chattels  must  be  proved  as  described  in  the  declaration.  Thus,  in 
trover  for  a  debenture,  the  pit.  must  prove  the  number  of  the  debenture,  and 
the  exact  sum,  to  a  farthing,  as  stated  in  the  declaration,  though  unneces- 
sarily so  (ante,  p.  1196),  or  he  would  be  non-suited  (B.  N.  P.  37).  In 
trover  for  a  bond,  the  pit.  will  be  permitted  to  give  parol  evidence  of  its  con- 
tents, though  he  has  not  given  the  deft,  notice  to  produce  the  instrument 
itself  (Wilson  v.  Chambers,  Cro.  Car.  262).  So,  in  trover  for  the  certificate 
of  a  ship's  registry,  the  certificate  may  be  proved  to  have  been  granted  to 
the  pit.  by  the  production  of  the  registry  from  which  it  was  copied,  though 
no  notice  has  been  given  to  deft,  to  produce  the  certificate  itself  (Butcher  v. 
Jarrat,  3  B.  &  P.  143);  for,  in  these  cases,  *the  nature  of  the 
action  is  a  sufficient  notice  to  the  deft,  of  the  subject  of  inquiry  (2  [*1156] 
Selw.  N.  P.  1324;  and  see  Hammond  v.  Plank,  Pea.  166,  n.). 

Proof  of  the  Value  of  Chattels.]  This  being  an  action  for  damages,  the 
value  of  the  chattels  converted  by  the  deft,  must  be  established  by  some  com- 
petent party.  If  the  chattels  have  been  sold  by  deft.,  and  fetched  their  full 
value,  such  sale  should  be  proved :  see  further,  post,  as  to  damages. 

Proof  of  Conversion]  A  conversion  may  arise,  either  by  a  wrongful 
taking  of  the  chattel,  or  by  some  other  illegal  assumption  of  ownership,  or 
by  illegal  using  or  misusing  it,  or  by  a  wrongful  detention  (1  Ch.  PI.  140, 
141). 

The  mere  wrongful  carrying  away  of  a  chattel  does  not  amount  to  a  con- 
version, there  must  be  an  intention  to  convert  it  to  the  use  of  the  deft,  or 
another,  or  the  quality  of  the  chattel  must  be  either  changed  or  destroyed 
(Fouldes  v.  Willoughby,  8  M.  &  W.  480).  The  refusal  to  allow  plt.'s  ser- 
vant to  come  on  the  lands  of  the  deft,  to  take  away  a  chattel  belonging  to 
his  master,  does  not  amount  to  a  conversion  (Thorowgood  v.  Robinson,  6 
Q.  B.  769  ;  Needham  v.  Kawborie,  ib.  771,  n.;  Millgate  v.  Kebble,  3  Man. 
&  G.  100). 

The  mode  in  which  the  deft,  obtained  the  chattel  is  in  general  material  to 
be  attended  to  in  framing  the  evidence,  to  establish  a  conversion;  but  the 
alleged  fact  of  the  finding  need  not  be  attended  to,  if  deft,  did  not  become 
possessed  of  the  chattel  by  finding  (I  N.  R.  140).  A  mere  omission  or 
nonfeasance  will  not,  in  general,  amount  to  a  conversion  (6  East,  540;  2 
B.  &  A.  704).  As  when  goods  are  delivered  under  a  contract  to  do  some- 
thing with  them,  and  to  deliver  them  accordingly  to  the  party's  undertaking, 
an  omission  ol"  the  party's  doing  what  he  so  undertook  to  do  will  not  sustain 
an  action  of  trover,  unless  there  has  been  an  actual  refusal  to  re-deliver 
(Severin  v.  Keppel,  4  Esp.  156).  If  a  carrier,  or  other  bailee,  by  negli- 
gence, lose  goods  intrusted  to  his  care,  the  remedy,  in  general,  must  be  in 
case  or  assumpsit  (Ross  v.  Johnson,  5  Burr.  2825  ;  2  Saund.  47  c).  An 
agent  selling  at  an  under-price  is  not  liable  in  trover  (3  Saund.  117).  Where 
the  servant  of  the  deft.,  a  coach-spring  maker,  received  a  spring  of  the  pit. 
to  repair,  and  promised  to  bring  it  back  by  a  certain  hour ;  the  deft,  alter 
that  refused  to  return  it,  without  being  first  paid  for  the  repair;  it  was  held 
not  to  be  a  sufficient  conversion  to  support  trover,  as  the  action,  if  any, 
should  have  been  special  assumpsit  (Fairman  v.  Grimble,  2  C.  &  P.  266). 
The  pit.  exchanged  a  watch  with  the  deft.,  for  a  pair  of  candlesticks,  which 
the  latter  warranted  to  be  silver:  it  was  held  that  the  pit.  could  not  maintain 


1156  TROVER. 

trover  for  the  watch,  on  proof  that  the  candlesticks  were  of  base  metal  (Ema- 
nucl  v.  Dane,  3  Camp.  299 ;  and  sec  ib.  352). 

However  temporary  the  conversion  may  have  been,  it  will  suffice  to  render 
the  deft,  liable,  for,  a  conversion  which  has  one  taken  place  cannot  be  cured : 
therefore,  if  A.  take  B.'s  horse,  and  ride  him,  and  afterwards  deliver  him  to 
B.,  yet  trover  will  lie,  and  the  re-delivery  will  go  only  in  mitigation  of  dam- 
ages (Countess  of  Rutland's  case,  1  Rol.  Abr.  5  /,  pi.  1 ;  Wyatt  v.  Blades, 
3  Camp.  396;  Mulgrave  v.  Ogden,  Cro.  Eliz.  219;  and  see  Keyworth  v. 
Hill,  3B.  &  A.  687). 

The  wearing  of  a  pearl  is  a  conversion  (Peter  (Lord)  v.  Heneage,  12 
Mod.  519).  So,  where  a  person  finds  a  thing  and  misuses  it,  it  is  a  conver- 
sion (Mulgrave  v.  Ogden,  supra).  Drawing  part  of  the  wine  from  a  vessel, 
and  filling  it  up  with  water,  is  a  conversion  of  all  *the  liquor 
[*1157]  (Richardson  v.  Atkinson,  1  Stra.  576;  but  see  Philpott  v.  Kelley, 
3  Ad.  &  E.).  The  mere  fact  of  a  bailee  bottling  a  cask  of  wine  is 
not  evidence  of  a  conversion  (Philpott  v.  Kelley,  3  Ad.  &  E.  106).  A  second 
distress  for  rent  is  a  conversion,  if  the  first  was  voluntarily  abandoned,  or 
might  have  been  sufficient  to  satisfy  the  rent,  but  for  the  landlord's  default 
in  not  taking  enough  (Dawson  v.  Cropp,  1  C.  B.  961). 

Conversion  by  a  Wrongful  Taking.]  Proof  of  the  direct  wrongful 
taking  of  the  chattels  is  of  itself  a  conversion,  and  not  merely  evidence  of 
it,  and  wherever  trespass  will  lie  for  the  taking  of  goods,  so  will  trover  (ante^ 
p.  1117  ;  3  Wils.  33;  Willes,  55 ;  2  Saund.  47;  B.  N.  P.  44.)  Where  the 
owner  of  a  ferry  refused  to  take  a  passenger's  horses,  and  removed  them 
from  the  boat,  and  set  them  at  large  on  shore,  held  not  to  be  in  itself  a  con- 
version (Fouldes  v.  Willoughby,  8  M.  &  W.  540).  Where  a  bankrupt  was 
required  by  his  assignees,  on  his  last  examination,  to  deliver  to  them  his 
books  of  account,  which  he  did,  it  was  held  that  he  must  be  deemed  to  have 
delivered  them  on  compulsion ;  and,  it  being  afterwards  found  that  he  was 
not  a  trader,  and  that  the  commission  had  improperly  issued,  that  he  might 
support  an  action  of  trover  against  such  assignees,  without  any  previous 
demand  of  the  books  (Summerset  v.  Jarvis,  6  Moo.  56 ;  3  B.  &  B.  2).  A 
seizure  of  goods,  under  a  fi.  fa.,  after  a  party's  bankruptcy,  and  a  removal 
of  them  to  a  broker's,  is  a  sufficient  conversion  (3  Camp.  396).  If  goods  be 
obtained  by  fraud,  or  in  any  other  illegal  manner,  this  action  will  be  maintain- 
able, without  proof  of  a  demand  and  refusal  (7  Taunt.  59;  1  B.  &C.  514);  and 
the  action  may  be  supported,  after  an  acquittal  of  the  deft,  for  a  felonious 
taking  of  chattels  (12  East,  409).  The  intent  of  the  party  taking  the  goods 
is  immaterial ;  for,  although  the  deft,  acted  under  a  supposition  that  he  was 
justified  in  what  he  did,  he  will  be  equally  liable  to  this  action  (4  M.  &  S. 
260).  But,  where  an  injury  has  been  done  to  a  chattel  belonging  to  another, 
in  endeavouring  to  do  a  service  to  such  person  out  of  charity,  or  to  prevent 
mischief  from  the  act  of  other  persons,  an  action  of  trover  will  not  lie  for  it 
(Drake  v.  Shorter,  4  Esp.  165).  It  is  no  conversion,  if  the  master  of  a 
ship  throw  goods  into  the  sea,  to  prevent  the  ship  from  sinking  (Bird  v.  Ast- 
cock,  2  Bulst.  280).  Trover  does  not  lie  for  the  taking  of  too  many  goods, 
under  a  regular  execution  (2  C.  &  P.  146) ;  and  the  retention  of  property, 
under  a  decree  of  a  court  of  competent  jurisdiction,  is  no  conversion  (4  Moo. 
361).  Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress  for 
rent,  since  the  stat.  11  Geo.  II.  c.  19,  s.  19  (Wallace  v.  King,  1  H.  Bl.  13; 
5  B.  &  A.  826).  But  an  irregularity  in  a  distress  taken  damage  feasant, 
may  amount  to  a  conversion,  and  be  the  subject  of  an  action  of  trover  (Cro. 
Jac.  148;  Bac.  Abr.  Trover,  B).  And,  if  goods  be  wrongfully  seized, 
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though  they  be  not  removed  from  the  place  in  which  Ihey  were,  yet  trover 
lies,  because  the  possession,  in  point  oflaw,  is  changed  by  their  being  seized 
as  a  distress  (Willes,  56). 

Conversion  by  wrongful  Assumption  of  the  Property.]     If  a  party  claims 
the  property  in  the  chattels  as  his  own,  or  even  asserts  the  right  of  another 
over  them,  it  will  be  evidence  of  a  conversion :  as,  where  it  was  found  that 
a  bankrupt,  being  indebted  to  G.,  delivered  goods  to  G.'s  servant,  who  gave 
a  receipt  for  them  in  his  master's  name,  and  sold  them  for  his  master's  use, 
the  court  determined  that  the  sale,  whether  for  the  use  of  the  seller  or 
another,  was  a  conversion;  for,  where  a  person  takes  upon  himself  to  dis- 
pose of  another's  property,  it  is  a  tortious  act,  and  the  gist  of  the 
action  *(Perkins  v.  Smith,  18  Wils.  328  ;  S.  P.  Parker  v.  Godin,  [  *1158  ] 
2  Stra.  813) ;  and  accordingly,  in  Stephens  v.  Elwall,  4  M.  &  S. 
529,  it  was  held,  that  a  servant  may  be  charged  in  trover,  though  the  con- 
version be  done  by  him  for  the  benefit  of  his  master.     So,  where  a  carpen* 
ter,  who  worked  in  the  king's  yard,  refused  to  go  there  any  more,  upon 
which  the  surveyor  would  not  let  him  have  his  tools  until  the  king's  work 
was  done,  under  a  pretended  usage  to  do  so,  a  demand  and  refusal  being 
proved,  it  was  held  by  Holt,  C.  J.,  that  the  denial  of  goods  to  him  who  has  a 
right  to  demand  them,  is  an  actual  conversion,  and  not  evidence  of  it  only, 
for  what  is  a  conversion  but  an  assuming  upon  one's  self  the  property  in, 
and  right  of  disposing  of,  another's  goods?  and  whoever  detains  another 
man's  goods,  without  cause,  takes  upon  himself  the  right  of  disposing  of 
them  (Baldwin  v.  Cole,  6  Mod.  212).     So,  where  a  man,  intrusted  with  the 
goods  of  another,  puts  them  into  the  hands  of  a  third  person,  without  orders, 
it  is  a  conversion ;  as,  where  the  owner  of  goods  on  board  a  vessel  directed 
the  captain  not  to  land  them  on  a  wharf  against  which  the  vessel   was 
moored,  which  he  promised  not  to  do,  but  afterwards  delivered  them  to  the 
wharfinger   for   the   owner's  use,  under  the  idea  that  the  wharfinger  had 
a  lien  on  them  for  the  wharfage  fees,  because  the  vessel  was    unloaded 
against  the  wharf,  it  was  held  that  the  owner,  upon  demand  and  refusal, 
might  maintain  trover  against  the  captain,  unless  he  could  establish  the 
wharfinger's  right ;  for  putting  the  goods  into  the  custody  of  the  wharfinger 
brings  a  charge  upon  the  pit.,  and  is,  therefore,  a  conversion  by  the  deft. 
(Syeds  v.  Hay,  4  T.  R.  260).     Where,  however,  the  deft.,  who  had  been 
intrusted  by  the  pit.  to  sell  certain  goods  in  India,  not  being  able  to  sell  them 
there  himself,  delivered  them  to  an  agent  in  India,  to  be  disposed  of  by  him, 
it  was  held  no  conversion  (Bromley  v.  Coxwell,  2  B.  &  P.  438).     And 
where  goods  were  placed  in  the  hands  of  a  factor  for  sale,  and  he  indorsed 
the  bills  of  lading  to  the  defts.,  who  thereupon  accepted  a  bill  for  him,  and 
he  at  the  same  time  directed  the  defts.  to  sell  the  goods,  and  reimburse 
themselves  the  amount  of  the  bill  out  of  the  proceeds,  it  was  held  that  the 
defts.,  having  sold  the  goods,  could  not  be  sued  for  them  in  trover  by  the 
original  owner  (Stiernhold  v.  Holden,  4  B.  &  C.  5  ;  6  D.  &  R.  17).    Where 
pit.  gave  deft,  a  bill  of  exchange  to  get  discounted,  who  afterwards  misap- 
plied the  proceeds,  it  was  held  that  trover  would  not  lie  against  him  (Palmer 
v.  Jarmin,  2  M.  &  W.  282). 

If  the  holder  of  a  bill  for  a  specific  purpose  get  money  on  it  by  discount, 
without  authority,  this  is  a  conversion  of  the  whole,  though  he  may  have 
received  part  only  of  the  money  due  upon  it,  and  the  jury  may  give  the 
whole  amount  of  damages  (Alsager  v.  Close,  10  M.  &  W.  576).  Where  a 
bill  is  deposited  with  a  creditor,  who  is  to  receive  the  proceeds,  and  apply 
them  in  a  specific  way,  but  who,  after  the  drawer  had  committel  an  act  of 
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bankruptcy,  gave  up  the  bill  to  the  acceptor,  and  took  another  instead  :  held 
to  be  a  conversion  as  against  the  assignees  (Robson  v.  Mills,  1  Moo.  &  R. 
239). 

Where  A.  consigned  the  goods  of  B.  to  C.,  and  C.,  without  notice  of  the 
right  of  B.,  sold  a  part,  and  kept  the  remainder  in  his  possession,  the  sale 
was  held  to  be  a  conversion  (Feathcrstonehaugh  v.  Johnstone,  8  Taunt.  237  ; 
2  Moo.  181).  If  a  man,  against  the  owner's  consent,  make  use  of  a  thing 
found  or  delivered  to  him,  it  is  a  conversion  (Cro.  Eliz.  219;  3  B.  &  A. 
687);  as,  if  a  carrier  draw  out  part  of  the  contents  of  a  vessel,  and  fill  it 
with  water,  it  is  a  conversion  of  all  the  liquor  (Richardson  v.  Atkinson,  1 
Stra.  576);  or,  if  a  carrier  or  wharfinger  break  open  a  box  containing 
goods,  or  sell  them  (2  Salk.  855).  If  a  person,  coming  to  the 
[*1159]  possession  of  land,  find  ^chattels  there,  and  remove  them  to  a  great 
distance,  it  is  a  conversion  (Fordsdick  v.  Collins,  1  Stark.  173;  4 
T.  R.  364).  Trover  will  lie  against  a  carrier  who  delivers  goods  to  a  wrong 
person,  though  by  mistake  (Youl  v.  Hardbottle,  Pea.  68  ;  Stephen  v.  Hart, 
2  Bing.  483) ;  but  not  where  he  loses  them  by  accident  (Ib.;  Ross  v.  John- 
son, 5  Burr.  2825 ;  1  Selw.  N.  P.  425) ;  or  against  a  warehouseman  for 
delivery  to  a  wrong  person  (Devereux  v.  Barclay,  2  B.  &  A.  702) ;  or  where 
he  delivers  them  upon  a  forged  order  (Lubbock  v.  Inglis,  1  Stark.  104). 
However,  for  a  bare  non-delivery  it  will  not  lie  (per  Lord  Ellenborough,  C. 
J.,  in  Severin  v.  Keppell,  4  Esp.  157  ;  ante,  p.  1156,  and  Vol.  I.  p.  689); 
unless  the  goods  be  in  the  possession  of  the  defr.,  and  he  refuse  to  deliver 
them  on  demand  (Dewell  v.  Moxon,  1  Taunt.  391). 

It  has  also  been  held,  that  not  only  claiming  property  as  one's  own,  but 
asserting  the  right  of  another  over  it,  is,  upon  demand  and  refusal,  suffi- 
cient evidence  of  a  conversion  (2  Saund.47/).  So,  where  the  vendor  of 
a  quantity  of  tin  shipped  the  same  on  board  a  ship  bound  to  Leghorn,  by 
the  orders  of  the  vendee  ;  the  captain  by  his  bill  of  lading  undertook  to 
deliver  the  tin  to  an  individual  at  Leghorn  ;  the  tin  being  heavy,  was  pla- 
ced at  the  bottom  of  the  hold,  with  other  goods  over  it;  the  vendee  having 
become  bankrupt,  the  vendor  required  the  captain  to  deliver  up  the  tin, 
but  did  tender  the  freight,  or  offer  to  make  any  compensation  to  him 
for  the  trouble  of  unloading  the  vessel ;  the  captain  refused,  alleging  that 
he  had  signed  a  bill  of  lading  to  deliver  the  tin  to  another  person  ;  held, 
that  this  was  sufficient  evidence  of  a  conversion  (6  B.  &  C.  36  ;  2  C.  & 
P.  334).  But  there  would  not  have  been  sufficient  evidence  of  a  conversion 
in  the  last-mentioned  case,  had  the  captain,  in  his  refusal,  stated  that  he 
could  not  get  at  the  goods  (Ib.  37).  Taking  the  property  of  another  by 
assignment  from  one  who  had  no  authority  to  dispose  of  it,  as  taking  an 
assignment  of  tobacco  in  the  king's  warehouse  by  way  of  pledge,  from  a 
broker  who  had  purchased  it  there  in  his  own  name  for  his  principal,  and 
refusing  to  deliver  it  to  the  principal  after  notice  and  demand  by  him,  none 
other  than  the  person  in  whose  name  it  is  warehoused  being  able  to  take  it 
out,  is  a  conversion  (M'Combie  v.  Davies,  6  East,  538).  A  wrongful  sale 
of  goods  is  a  conversion.  If  a  party  possess  himself  of  a  stolen  bill  or 
note  improperly,  a  demand  and  refusal  are  not  necessary  previous  to  an  ac- 
tion of  trover  brought  for  its  recovery  by  the  loser  (Beckwith  v.  Corrall,  2 
Bing.  444;  2  C.  &  P.  261).  The  discounting  a  lost  bill  after  notice  is  a 
conversion  (4  Taunt.  799).  The  taking  of  a  bill  of  exchange  from  a  bank- 
rupt, after  an  act  of  bankruptcy,  and  under  circumstances  in  contravention 
of  the  bankrupt  laws,  is  of  itself  a  conversion  (ante,  Vol.  I.  p.  329).  A 
sale  of  a  ship,  which  was  afterwards  lost  at  sea,  made  by  the  deft.,  who 
«laimed  under  a  defective  conveyance  from  a  trader  before  his  bankruptcy, 
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is  a  sufficient  conversion  to  enable  the  assignees  of  the  bankrupt  to  main- 
tain trover,  without  showing  a  demand  and  refusal  (Bloxam  v.  Hubbard,  5 
East,  407).  And,  in  general,  in  trover  by  the  assignee  of  a  bankrupt,  to 
recover  property  in  his  order  and  disposition  at  the  time  of  the  act  of  bank- 
ruptcy, no  demand  or  refusal  are  necessary  (Soames  v.  Watts,  1  C.  &  P. 
400).  But  the  assignees  cannot  bring  trover,  without  a  demand  and  refu- 
sal, for  goods  collusively  sold  by  a  bankrupt  on  the  eave  of  bankruptcy,  for 
the  parties  contracting  were  competent  at  the  time  ;  and  if  the  assignees 
disaffirm  the  contract,  they  should  give  notice  by  a  demand  (Nixon  v.  Jen- 
kins, 2  H.  Bl.  135;  and  see,  further,  Lovill  v.  Martin,  4  Taunt.  799).  A 
party  having  a  lien  on  goods  will  be  guilty  of  a  conversion,  if  he  claim  the 
detention  of  them  on  another  ground  than  on  the  right  of  lien 
(see  *ante,  p.  303) ;  but  a  mere  assertion  will  not,  in  general,  [  *1160  ] 
constitute  a  conversion ;  as,  where  a  carrier  asserted  he  had 
delivered  the  goods  to  the  consignee,  which  assertion  was  false,  it  was  held 
not  evidence  of  a  conversion  (Attersall  v.  Briant,  1  Camp.  409).  And 
proof  that  the  deft,  in  trover  stated  that  he  sold  the  property  in  question  on 
the  plt.'s  account,  is  not,  primd  facie,  evidence  of  a  conversion  (English  v. 
Charters,  2  Stark.  30).  But,  where  the  captain  of  a  vessel,  on  application 
for  a  delivery  of  goods,  said  he  had  signed  a  bill  of  lading  to  deliver  the 
goods  to  another,  this  was  held  a  conversion  (Thompson  v.  Trail,  6  B.  & 

C.  36  ;  2  C.  &  P.  334  ;  post,  p.  1163).     In  trover  by  one  joint-tenant,  ten- 
ant in  common,  or  parcener,  against  his  companion,  evidence  of  the  destruc- 
tion of  the  chattel  must  be  adduced  (see  post,  p.  1163). 

Conversion  by  Demand  and  Refusal.']  Where  the  chattels  come  into 
the  deft.'s  possession  by  delivery  or  finding,  the  pit.  must  demand  them, 
and  the  deft,  must  refuse  to  deliver  them  up,  in  order  to  constitute  a  con- 
version (1  Sid.  264;  Bowen  v.  Roe,  B.  N.  P.  44);  and  in  all  cases 
where  the  pit.  is  not  prepared  to  prove  a  wrongful  taking  or  assumption  of 
property  by  the  deft.,  he  must  prove  such  demand  and  refusal  (Nixon  v. 
Jenkins,  2  H.  Bl.  135  ;  see  Jones  v.  Fort,  9  B.  &  C.  764 ;  Tenant  v.  Stra- 
chan,  Moo.  &  M.  377).  Where  a  trader,  on  the  eave  of  bankruptcy, 
makes  a  collusive  sale  of  his  goods  to  A.,  the  assignees  cannot  maintain 
trover  for  them,  without  proving  a  demand  and  refusal  (Nixon  v.  Jenkins, 
2  H.B1. 135). 

A  demand  in  writing,  left  at  the  deft.'s  house,  is  sufficient  in  trover  (Logan 
v.  Houlditch,  1  Esp.  22  ;  1  Gow,  69;  post,  p.  1161).  If  a  verbal  demand 
and  demand  in  writing  are  made  at  the  same  time,  for  the  purpose  of  bring- 
ing an  action  of  trover,  and  the  one  have  no  reference  to  the  other,  evidence 
of  the  verbal  demand  is  sufficient,  without  the  production  of  the  writing 
(Smith  v.  Young,  1  Camp.  439).  A  demand  of  payment  for  goods,  for 
which  an  action  for  trover  is  brought,  is  a  good  demand  to  support  the  action 
(Thompson  v.  Shirley,  1  Esp.  31).  A  demand  of  fixtures  is  not  a  sufficient 
demand  of  articles  not  fixtures  (Colegrave  v.  Dias  Santos,  2  B.  &  C.  76 ;  3 

D.  &  R.  255).    If  the  demand  be  made  by  a  third  person  on  the  plt.'s  behalf, 
he  must  be  proved  to  have  been  duly  authorized  to  make  it  (see  ante,  pp. 
681-683). 

The  refusal  must  be  positive  and  absolute,  and  not  merely  evasive  (Severin 
v.  Keppell,  4  Esp.  157;  Addison  v.  Round,  7  C.  &  P.  285).  The  fact  of 
th3  plt.'s  goods  being  in  the  deft.'s  house,  from  which  he  has  ejected  the  pit., 
is  not  necessarily  a  conversion ;  a  demand  and  refusal  must  be  proved 
(Thorogood  v.  Robinson,  6  Q.  B.  769).  Where  the  servant  of  a  company 
refused  to  deliver  the  plt.'s  goods,  which  were  in  one  of  their  warehouses,  of 
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which  he  kept  the  key,  without  an  order  from  the  company,  this  refusal  was 
held  not  to  be  sufficiently  absolute  to  constitute  a  conversion  (Alexander  v. 
Southey,  5  B.  &  A.  247 ;  and  see  Thompson  v.  Trail,  6  B.  &  C.  36;  2  C. 
&  P.  334 ;  supra).  If  A.  finds  the  goods  of  B.,  and,  upon  a  demand  of  the 
goods,  answers  that  ho  knows  not  whether  B.  be  the  true  owner,  and  there- 
fore refuses  to  deliver  them,  this  is  not  evidence  of  a  conversion,  if  A.  keep 
them  for  the  true  owner  (Isaac  v.  Clarke,  per  Coke,  C.  J. ;  2  Bulst.  312; 
Green  v.  Dunn,  3  Camp.  215,  n.,  per  Lord  Ellenborough,  C.  J.;  Glinton  v. 
Nurse,  2  B.  &  B.  449 ;  Clark  v.  Chamberlain,  2  M.  &  W.  78).  Where,  in 
an  action  of  trover,  the  demand  of  the  goods  is  not  made  by  the  party  him- 
self, a  refusal,  on  the  ground  that  the  party  applying  is  unknown  or  not 
properly  authorized,  is  not  sufficient  to  support  the  action  (Solomons  v. 
Dawes,  1  Esp.  63).  In  trover  for  a  landau,  proof  of  a  demand 
[  *1161  ]  of  the  landau,  *left  at  the  deft.'s  house,  and  non-delivery  in  pur- 
suance of  it,  may  be  evidence  of  a  conversion,  without  an  abso- 
lute refusal  (Watkins  v.  Worlly,  1  Gow,  69).  Where  pits,  sold  goods  to 
T.,  who  paid  for  them,  nnd  was  to  take  them  away,  but,  deft,  becoming  pos- 
sessed of  the  place  in  which  the  goods  were  deposited,  plt.'s  attorney,  accom- 
panied by  T.,  demanded  them  of  deft.,  telling  him  that  they  belonged  to  pits., 
and  that  they  had  sold  them  to  T.,  to  which  deft,  answered,  that  he  would 
not  deliver  them  to  any  person  whatsoever,  and  afetrwards  pits,  repaid  the 
money  to  T.,  and  brought  trover  against  deft.,  it  was  held  that  this  demand 
and  refusal  were  sufficient  evidence  of  a  conversion'  to  support  the  action, 
and  that  a  new  demand  by  the  pits.,  after  they  had  repaid  the  money  to  T., 
was  not  necessary  (Pattison  v.  Robin,  5  M.  &  S.  105). 

Where  a  party,  at  the  time  of  refusal,  has  it  not  in  his  power  to  deliver 
up  the  goods,  the  refusal  is  no  evidence  of  a  conversion,  as  where  he  had 
deposited  a  lease  with  his  attorney,  who,  he  said,  had  a  lien  on  it  (Smith  v. 
Young,  1  Camp.  439 ;  Verrell  v.  Robinson,  2  C.  M.  &  R.  495). 

A  demand  and  refusal  may  be  evidence  of  a  prior  conversion ;  and,  where 
an  attorney  had  been  possessed  of  certain  deeds  of  the  pit.  for  a  considerable 
time  prior  to  Michaelmas  term,  and  a  demand  and  refusal  on  the  29th  of 
November  were  proved,  the  court  held  it  evidence  of  a  conversion  prior  to 
Michaelmas  term  (Wilton  v.  Girdlestone,  5  B.  &  A.  847;  1  D.  &  R.  488). 

A  demand  and  refusal  are  only  prima  facie  evidence  of  a  conversion  (10 
Rep.  56  b,  57 ;  Milnes  v.  Solebay,  2  Mod.  244;  1  B.  N.  P.  44);  and  a  de- 
mand and  refusal  are  no  evidence  of  a  conversion,  where  it  is  apparent  that 
the  deft,  has  made  no  conversion,  as  where  the  deft,  cut  down  trees  and  left 
them  lying  in  the  place  where  they  were  felled,  for  he  cannot  be'  said  to. 
have  converted  the  trees,  if  they  continue  there,  as  before  (Miles  v.  Solebay, 
2  Mod.  244 ;  B.  N.  P.  44).  So,  a  demand  and  refusal  are  no  evidence  of 
a  conversion  in  the  case  of  a  carrier  or  wharfinger,  where  the  deft,  proves 
the  goods  to  have  been  lost  through  negligence,  or  stolen,  and,  therefore, 
trover  does  not  lie,  though  the  owner  may  have  an  action  upon  the  case  (1 
Vent.  223 ;  Owen  v.  Lewyn,  2  Salk.  655 ;  Anon.  5  Burr.  282,  285 ;  Ross 
v.  Johnson);  nor  where  it  appears  that  the  carrier  or  wJiarfinger  detained, 
because  the  pit.  refused  to  pay  for  the  carriage  or  wharfage  of  them  (Skin- 
ner v.  Upshaw,  2  Ld.  Raym.  752  ;  York  v.  Greenaugh,  ib.  866);  and,  there- 
fore, if  the  person  in  whose  possession  the  goods  are,  has  a  lien  upon  them 
for  a  debt  due  to  him  from  the  owner,  the  pit.  must  prove  that  he  paid,  or 
tendered,  the  money  before  the  bringing  of  the  action,  for  other  wise  the  deft, 
will  have  a  right  to  retain  the  goods  (Robinson  v.  Walter,  see  3  Bulst.  269  ; 
York  v.  Grindstone,  1  Salk.  388 ;  2  Show.  161 ;  Anon.  2  Rol.  Abr.  92,  M, 
pi.  3,  6;  Chapman  v.  Allen,  Cro.  Car.  271 ;  B.  N.  P.  45).  But,  if  one, 
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having  a  lien  upon  the  goods  when  they  are  demanded  of  him,  claim  to 
retain  them  upon  a  different  ground,  making  no  mention  of  the  lien,  trover 
may  be  maintained  against  him,  without  evidence  of  any  tender  having  been 
made  of  the  amount  of  his  lien  (Boardman  v.  Sill,  1  Camp.  410,  n. ;  ante,  p. 
303).  Trover  lies  for  a  dog  that  was  lost,  and  which  the  deft,  refused  to 
deliver,  unless  paid  for  his  keeping  (Binstead  v.  Buck,  2  Bla.  1117).  A 
refusal  founded  on  a  claim  of  right,  is  evidence  of  conversion,  though  deft, 
have  a  lien  on  the  goods  (Cannee  v.  Spencer,  8  Sco.  N.  R.  714). 

Where  a  bailiff  wrongfully  took  the  goods  of  the  pit.,  and  lodged  them  on 
the  deft.'s  premises,  whose  wife,  in  his  absence,  refused  to  deliver 
them  to  the  pit.:  held  evidence  of  a  conversion  by  the  wife,  *and  [  *1162  ] 
that  she  and  her  husband  were  jointly  liable  in  trover  (Catteral  v. 
Kenyon,  3  Q.  B.  310). 

A  refusal  on  a  claim  of  right  by  another  proves  a  conversion  (Caince  v. 
Spanton,  7  Man.  &  G.  903 ;  see  Wansbrough  v.  Maton,  supra}.  So,  to 
deliver  up  title-deeds,  unless  on  payment  of  charges  to  which  pit.  is  not  lia- 
ble (Davies  v.  Vernon,  6  Q.  B.  443).  It  is  not  evidence  of  a  conversion  to 
answer  that  the  papers  applied  for  are  in  the  hands  of  deft.'s  attorney  (Canst 
v.  Hughes,  2  Bing.  N.  C.  448).  A  demand  to  deliver  in  the  same  plight  as 
when  it  came  to  the  deft.'s  possession,"  and  a  refusal,  will  not  prove  a  con- 
version (Rushworth  v.  Taylor,  3  Q.  B.  699). 

Where  the  delivery  of  goods  is  made  on  an  insufficient  ground  of  refusal, 
qucere,  whether  the  deft,  can  set  up  at  the  trial  another  and  different  ground 
(Coles  v.  England,  (Bank  of),  10  Ad.  &  E.  44,  per  Patteson,  J.). 

Proof  of  Conversion  by  Defendant.']  This  must  be  satisfactorily  estab- 
lished. The  observations  already  made,  as  to  what  will  amount  to  a  con- 
version, will,  for  the  most  part,  here  apply.  We  have  already  seen  that  all 
persons  who  direct  or  assist  in  the  committing  an  injury  to  the  property  of 
another,  are  liable  as  principals  (ante,  p.  1117  ;  and  Vol.  I.  p.  748).  Thus, 
a  servant,  acting  under  the  order  of  his  master,  in  detaining  another's  goods, 
is  guilty  of  a  conversion  as  well  as  his  master  (Stephens  v.  Elwall,  4  M.  & 
S.  359;  4  B.  &  A.  249 ;  Alexander  v.  Southey,  5  B.  &  A.  249).  A  clerk 
who  refuses  to  redeliver  a  bill  of  exchange  indorsed  to  him,  which  he  has 
carried  to  his  master's  account,  is  liable  to  trover  (Crouch  v.  White,  1  Bing. 
N.  C.  414)  ;  but  a  packer,  having,  in  the  exercise  of  his  business,  shipped 
goods,  which  had  been  pledged  by  a  factor,  to  several  persons  under  the 
orders  of  a  third  person,  who  employed  him  for  that  purpose,  is  not  guilty 
(of  a  con-version  (Green way  v.  Fisher,  1  C.  &  P.  190).  The  action  may  be 
brought  against  any  person  who  was  a  party  to  the  conversion,  although  the 
goods  were  actually  converted  by  another;  as,  where  an  execution  is  deliv- 
ered by  A.  to  the  sheriff  against  the  goods  of  B.,  who  at  the  time  has  com- 
mitted an  act  of  bankruptcy,  and  A.  gives  a  bond  to  indemnify  the  sheriff, 
and  he  seizes  the  goods  and  sells  them,  and  pays  the  money  to  A.,  and 
afterwards  a  commission  of  bankruptcy  is  taken  out  against  B.,  the  assignees 
may  bring  trover  against  A.,  because,  by  giving  the  bond,  he  has  made  the 
conversion  his  own  act  (B.  N.  P.  41);  and  the  law  seems  to  be  the  same., 
though  A.  should  not  give  a  bond  of  indemnity,  if  he  receives  the  money 
(Rush  v.  Baker,  2  Srra.  996;  B.  N.  P.  41) ;  and,  if  the  sheriff  seizes  and 
sells  the  goods,  without  notice  of  an  act  of  bankruptcy,  and  before  any  cpm: 
mission  issued,  and  pays  the  money  over  to  the  pit.,  the  sheriff  is  excused 
(Timbull  v.  Mills,  1  Bla.  205;  Coppendale  v.  Bridgen,  1  Burr.  818,  820); 
and  the  pit.  will  be  obliged  to  refund,  and  be  liable  to  an  action  of  trover,  or 
indebitatus  assumpsit,  at  the  election  of  the  assignees  (Hitchen  v.  Campbell, 
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2  Bla.  827 ;  3  Wils.  304) ;  but  the  mere  act  of  a  broker's  making  an  inven- 
tory of  the  goods,  or  drawing  a  notice,  is  not  sufficient  to  charge  him  in  this 
action  (2  Esp.  553;  ante,  p.  1118). 

If  the  deft,  is  charged  for  a  conversion  by  the  act  of  his  servant,  the  pit. 
must  show  the  authority  of  the  servant  to  make  such  conversion  (see 
"  AGENT,"  "  PRINCIPAL").  A  refusal,  by  a  general  agent  of  a  party,  is  not 
sufficient  evidence  of  a  conversion  by  that  party ;  therefore,  in  an  action  of 
trover  against  the  deft.,  for  not  delivering  some  wine  deposited  with  her  by 
way  of  security  for  an  advance  of  money,  it  was  held,  that  it  was  not  suffi- 
cient evidence  of  a  conversion  to  show  that  her  son,  who 
[  *1163  ]  acted  as  *her  general  agent,  refused  to  give  it  up,  and  that 

it  was  necessary  to  prove  that  such  agent  acted  under  a  spe-** 
cial  direction,  in  order  to  make  the  deft,  liable  (Pothonier  v.  Dawson, 
Holt,  383).  Proof  of  a  refusal  by  the  servant  of  a  pawnbroker  has  been 
held  to  be  evidence  of  a  conversion  by  such  pawnbroker  (Jones  v.  Hart,  2 
Salk.  441  ;  and  see  ante,  p.  1161).  A  horse  was  kept  at  the  deft.'s  stables, 
and  one  day,  when  he  was  from  home,  three  or  four  of  the  servants  being  in 
charge  of  the  premises,  the  horse  was  taken  away ;  the  deft,  blamed  his  ost- 
lers for  letting  it  be  taken,  but,  on  being  himself  remonstrated  with,  replied 
that  it  was  of  no  consequence,  because  he  was  indemnified :  it  was  held  that, 
in  such  case,  trover  would  not  lie  (Barnard  v.  Horn,  1  C.  &  P.  366).  And 
in  trover  for  bricks,  where  the  evidence  to  prove  the  conversion  was,  that 
some  men  fetched  away  the  bricks  in  a  cart  on  which  the  deft.'s  name  was 
painted,  and  that  the  men,  on  being  asked  why  they  did  so,  said  they  were 
ordered  by  their  master,  the  deft.,  it  was  considered  this  was  not  sufficient 
evidence  to  connect  the  deft,  with  the  transaction  (Everest  v.  Wood,  1  C.  & 
P.  75). 

It  seems  that  an  incorporated  company  might  be  guilty  of  a  conversion 
by  the  act  of  their  agent,  acting  under  the  direction  of  a  committee  appointed 
for  managing  the  affairs  of  such  company;  and,  therefore,  that  trover  is 
maintainable  by  the  owner  of  goods  detained  by  the  company's  agent,  after 
a  notice  had  been  given  by  the  pit.,  requiring  the  directors  of  such  company 
to  deliver  the  goods  to  him,  and  it  is  not  necessary  to  show  that  the  conver- 
sion was  authorized  by  an  instrument  under  seal  (Duncan  v.  Surrey  Canal, 

3  Stark.  50  ;  and  see  Yarborough  v.  England  (Bank  of),  16  East,  6).     So, 
the  corporation  is  liable  for  the  acts  of  its  agent  done  in  the  ordinary  course 
ef  his  duty  (Smith  v.  Birmingham  Gas  Company,  1  Ad.  &  E.  526);  and, 
from  the  subsequent  adoption  of  the  act,  agency  may  be  inferred  (Ib.). 

In  trover  against  several  defts.,  all  cannot  be  found  guilty  on  the  same 
count,  without  proof  of  a  joint  conversion  by  all  (Nicholl  v.  Glennie,  1  M. 
&  S.  588). 

Where  husband  and  wife  bring  trover,  and  the  wife  is  the  meritorious  cause 
of  action,  the  pits,  must  prove  conversion  either  after  or  before  marriage,  or 
at  all  events  they  must  prove  that  the  cause  of  action  had  its  inception  be- 
fore marriage  (2  Saund.  47);  as,  where  the  taking  of  the  chattel  occurred 
previous  to  the  marriage,  though  the  conversion  or  completion  of  the  tort  did 
not  take  place  till  afterwards  (ante,  p.  194;  2  Saund.  47) ;  and  in  an  action 
against  husband  and  wife,  for  the  conversion  of  the  wife  before  marriage, 
the  pit.  must  prove  it;  or  for  a  joint  conversion,  or  for  the  conversion  of  the 
wife  after  marriage  (Stark.  Ev.  1501). 

An  executor,  it  seems,  cannot  be  sued  in  trover  for  the  conversion  of  pro- 
perty by  his  testator,  it  being  contrary  to  the  maxim  of  "actio  personalis" 
&c.  (I  Saund.  216  a;  1  Cowp.  371).  It  lies  against  an  heir  by  the  executor 
(2  Stra,  1141).  This  action  may  be  maintained  against  a  oankrupt,  even 
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though  the  conversion  happened  before  his  bankruptcy  (6  T.  R.  695) ;  so 
also  against  an  insolvent  (3  B.  &  A.  407).  The  action  may  be  supported 
against  an  infant,  where  goods  have  been  delivered  to  him,  and  he  refuses  to 
return  them  (1  N.  R.  145) ;  and  a  lunatic  is  liable  in  trover  for  a  tortious 
conversion  (8  T.  R.  336). 

Trover  cannot  be  maintained  by  one  joint-tenant,  tenant  in  common,  or 
parcener,  against  his  companion,  for  a  thing  still  in  his  possession,  because 
the  possession  of  one  is  the  possession  of  both  (Holliday  v.  Causell,  1  T. 
R.  658  ;  1  East,  363;  Co.  Lit.  200  a  ;  2  Saund.  47  h,  n.);  but,  if 
one  joint-tenant,  tenant  in  common,  or  *parcener  destroy  the  thing  [*1164] 
in  common,  the  other  may  bring  trover  (Fennings  v.  Grenvill 
(Lord),  1  Taunt.  241);  therefore,  where  one  tenant  in  common  of  a  ship 
took  it  away,  and  sent  it  to  the  West  Indies,  where  it  was  lost  in  a  storm, 
this  was  held  to  be  evidence  of  a  destruction,  and  the  jury  found  it  to  be  so  (B. 
N.  P.  34,  35).  But  the  converting  of  a  thing  in  common  to  its  general  and  pro- 
fitable application  by  one  joint-tenant,  tenant  in  common,  or  parcener,  though 
it  change  the  form  of  the  substance,  is  not  such  a  destruction  of  the  subject- 
matter  as  will  give  a  right  of  action  (Ib.);  as  the  boiling  down  a  whale  into 
oil,  or  the  grinding  wheat  into  flour  (Ib.  247) ;  the  parties  being  tenants  in 
common  of  the  produce,  just  as  much  as  they  were  of  the  original  chattel, 
and  there  being  no  tortious  conversion ;  and,  in  all  cases  where  one  tenant 
in  common  misuses  that  which  he  has  in  common  with  another,  he  is  answera- 
ble to  the  other,  in  an  action,  as  for  a  misfeasance  (8  T.  R.  146 ;  2  Saund. 
47  h).  The  mere  sale  of  a  ship  by  one  tenant  in  common,  is  not  equivalent 
to  a  destruction,  partly,  as  it  should  appear,  because  the  sale  passes  only  the 
interest  of  the  seller  (Heath  v.  Hubbard,  4  East,  121 ;  1  Taunt.  241 ;  Bar- 
ton v.  Williams,  5  B.  &  A.  403);  but  qucere  as  to  the  sale  of  any  other 
chattel  in  market  overt  (see  Farrier  v.  Beswick,  1  M.  &  W.  688 ;  Higgins 
v.  Thomas,  8  Q.  B.  908).  If  one  joint-tenant,  tenant  in  common,  or  parce- 
ner, bring  trover  against  a  stranger,  he  must  plead  the  joint-tenancy,  &c., 
in  abatement;  and  if  he  neglect  to  do  so,  he  cannot  give  it  in  evidence  on 
the  general  issue,  but  the  pit.  is  entitled  to  recover  only  the  value  of  his 
share  (2  Lev.  113  ;  Melthorpe  v.  Dorrington,  1  Salk.  290  ;  Brown  v.  Hedges, 
B.  N.  P.  35;  see  also,  1  Saund.  291  g,  h,  and  the  authorities  there  cited). 
As  to  what  is  evidence  of  a  joint  conversion  by  several  defts.,  see  Atkin  v. 
Slater,  1  C.  &  K.  356). 

Damages.]  We  have  seen  that  this  is  an  action  for  damages,  and  not  to 
recover  the  article  itself.  The  damages  given  are  usually  the  value  of  the 
chattel,  which  must  be  proved  (see  ante,  p.  1156).  The  jury,  however,  are 
not  limited  to  find  as  damages  the  mere  value  of  the  property  at  the  time  of 
the  conversion,  but  they  may  find  as  damages  the  value  at  a  subsequent  time, 
in  their  discretion  (Greening  v.  Wilkinson,  1  C.  &  P.  625).  In  trover  for 
a  bill  of  exchange,  the  damages  are  to  be  calculated  according  to  the  amount 
of  the  principal  and  interest  due  upon  the  bill  at  the  time  of  the  conversion 
(Mecer  v.  Jones,  3  Camp.  477). 

Where  the  deft,  wrongfully  detained  from  the  pit.  a  bill  for  1600/.  and 
got  8001.  upon  it,  the  jury  may  give  the  amount  of  the  bill  as  damages 
(Alsager  v.  Close,  10  M.  &  W.  576).  In  trover  for  a  guarantee,  the  jury 
may  give  the  sum  recoverable  on  it  by  pit.,  though  mutilated  by  the  deft. ; 
and,  if  unstamped,  the  expense  of  stamping  must  be  deducted  (M'Leod  v. 
M'Ghie,  2  Man.  &  G.  326).  Special  damages  rnay  be  recovered  in  this 
action  if  laid  in  the  declaration  (Davis  v.  Oswell,  7  C.  &  P.  804).  Where 
deft.,  a  sheriff,  who  held  goods  taken  in  execution,  delivered  them  to  the  pits. 
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assignees  of  a  bankrupt,  after  trover  brought  against  him  by  the  pits.,  and 
the  pit.  accepted  them  without  consideration,  it  was  held  that  they  could  not 
recover  more  than  nominal  damages;  at  all  events  not  without  alleging 
special  damage  (Moon  v.  Raphael,  2  N.  C.  310).  In  trover  by  assignees 
of  a  bankrupt  against  a  creditor  of  the  bankrupt  for  a  wrongful  seizure  and 
sale  under  aji.fa.,  the  jury  are  not  bound  to  give  the  valtie  of  the  goods  if 
the  sale  was  bonafide,  but  may  give  the  amount  of  the  sale  only;  for  the 
goods  must  be  sold,  at  all  events,  either  by  the  pit.  or  the  deft.  (Whitmore  v. 
Black,  13  M.  &  VV.  507). 

[  *1165-]  ^Evidence  for  Defendant. 

On  not  Guilty]  In  an  action  for  converting  the  plt.'s  goods,  the  con- 
version only,  and  not  the  plt.'s  title  to  the  goods,  shall  be  put  in  issue  by  the 
plea  of  not  guilty  (R.  G.  H.  T.  4  Will.  IV.);  and  all  matters  in  confession 
and  avoidance  shall  be  specially  pleaded  (Ib.).  The  plea  of  not  guilty, 
therefore,  only  puts  in  issue  the  conversion  in  fact,  and  not  its  wrongful- 
ness,  or  its  legality  or  illegality  (Stancliffe  v.  Hardwicke,  2  C.  M.  &  R.  1  ; 
Vernon  v.  Shipton,  2  M.  &  W.  9 ;  Weeding  v.  Aldrich,  9  Ad.  &  E.  861  ; 
Wilkinson  v.  Whalley,  6  Sco.  N.  R.  631 ;  1  D.  &  L.  9 ;  Whitmore  v. 
Green,  8  Jur.  697).  But  the  decision  in  Stancliffe  v.  Hardwicke,  supra,  as 
to  the  effect  of  not  guilty,  is  wrong,  for  the  meaning  of  "  conversion"  was 
unaltered  by  the  New  Rules.  Not  guity  and  not  possessed  make,  together, 
the  old  plea  of  not  guilty,  and  all  that  is  admissible  under  either  of  them  was 
so  under  not  guilty  (Whitmore  v.  Green,  13  M.  &  W.  104;  see  Kynaston 
v.  Crouch,  14  M.  &  W.  272  ;  Mason  v.  Farnell,  12  M.  &  W.  683  ;  Higgins 
v.  Thomas,  8  Q.  B.  908).  Leave  and  license  cannot  be  shown  under  not 
guilty  (Stancliffe  v.  Hardwicke,  supra;  Kieran  v.  Sanders,  5  Ad.  &  E. 
515);  qucere (see  "LEAVE  AND  LICENSE");  nor  a  lien  (White  v.  Teal,  12 
Ad.  &  E.  106 ;  4  P.  &  D.  43 ;  see  Lane  v.  Teason,  12  Ad.  &  E.  116,  n. ; 
Stancliffe  v.  Hardwicke,  supra) ;  but  it  may  be  given  in  evidence  under  a 
plea  denying  plt.'s  property  (see  White  v.  Teal,  supra;  Brandas  v.  Barnett, 
2  Sco.  N.  R.  96 ;  1  Man.  &  G.  908 ;  Owen  v.  Knight,  4  B.  &  C.  54;  Webb 
v.  Tripp,  1  Dowl.  N.  S.  589 ;  Scarp  v.  Morgan,  4  M.  &  W.  270 ;  Owen  v. 
Knight,  4  Bing.  N.  C.  342 ;  see  Jackson  v.  Cummins,  5  M.  &  W.  342,  per 
Parke,  B. ;  Mason  v.  Farnell,  12  M.  &  W.  674;  see  "  LIEN").  The 
seizure  of  goods  damage  feasant  is  a  conversion,  and  cannot  be  justified 
under  the  plea  of  not  guilty  (Weeding  v.  Aldridge,  9  Ad.  &  E.  861);  nor 
can  any  defence  be  set  up  under  it  which  denies  the  plt.'s  title  to  the  goods, 
as  alleged  in  the  declaration,  as  that  pit.  had  parted  with  his  property  in  the 
goods  before  the  conversion,  in  which  case  the  possession  should  be  traversed 
(Vernon  v.  Shipton,  2  M.  &  W.  9 ;  Barton  v.  Brown,  5  M.  &  W.  298; 
White  v.  Teal,  supra;  Isaac  v.  Belcher,  5  M.  &  W.  139 ;  7  Dowl.  516  ;  8 
C.  &  P.  714).  In  trover  against  a  sheriff  who  has  levied  under  a  Ji.  fa.,  if 
the  act  of  conversion  be  the  seizure  of  goods,  a  justification  under  the  writ 
must  be  specially  pleaded ;  but  if  the  conversion  be  the  sale  of  the  goods,  the 
justification  may  be  given  in  evidence  under  a  plea  denying  the  plt.'s  right 
of  possession  (Samuel  v.  Duke,  6  Dowl.  544,  per  Parke  and  Alderson, 
BB.);  and  in  trover  by  the  assignees  of  a  bankrupt,  the  deft,  cannot  avail 
himself  of  any  defence  in  respect  of  his  character  of  general  agent,  even  if 
available,  unless  it  be  specially  pleaded  (Pearson  v.  Graham,  2  Nev.  &  P. 
636).  The  deft,  cannot,  under  not  guilty,  show  that  the  absolute  property 
in  the  goods  was  vested  in  the  deft,  by  a  sale  from  the  pit.,  although  the 
only  evidence  of  a  conversion  be  a  demand  and  refusal  (Barton  v.  Brown,  5 
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M.  &  W.  298) ;  that  the  goods  belonged  to  a  third  person  (Butler  v.  Hob- 
son,  4  Bing.  N.  C.  290;  Leake  v.  Loveday,  2  Dowl.  N.  S.  624;  5  Sco.  N. 
R.  908 ;  Finch  v.  Blount,  7  C.  &  P.  478).  But  the  plea  of  not  guilty  only 
admits  sufficient  property  in  the  pit.  to  maintain  the  action,  and  such  admis- 
sion does  not  preclude  the  deft,  from  showing  that  he  is  tenant  in  common 
with  the  pit. ;  if,  however,  there  has  been  a  conversion  in  fact,  a  justification, 
arising  from  the  relation  of  tenancy  in  common  must  be  pleaded  specially 
(1  Ch.  Pre.  239,  and  cases  cited).  On  the  other  hand,  if  the  assignees  of  a 
bankrupt  declare  in  trover  for  property  of  the  bankrupt  converted  since  the 
bankruptcy,  the  conversion  after  the  bankruptcy  is  a  material  alle- 
gation *and  must  be  proved  under  the  general  issue  (Edwards  v.  "[*1166] 
Hooper,  11  M.  &  W.  363  ;  12  Law  J.,  N.  S.  304).  A  plea  that 
pit.  and  deft,  were  joint  owners  was  held  bad,  for,  under  the  declaration, 
two  kinds  of  conversion,  in  fact,  might  be  proved ;  viz.  a  mere  taking,  and 
their  total  destruction;  and  the  first  would  be  justified  if  the  pit.  and  deft, 
were  joint  owners,  and  then  the  plea  would  confess  only  a  conversion  in 
fact,  and  not  one  of  wrongful  character,  and  then  the  conversion  could  not 
be  justified  at  all  (Higgins  v.  Thomas,  15  Law  J.  161,  Q.  B. ;  see  May  hew 
v.  Herrick,  infra). 

Mere  sale  by  one  tenant  in  common  of  personal  chattels,  is  not  such  a 
conversion  as  enables  him  to  maintain  trover  against  his  co-tenant  for  de- 
struction of  subject-matters  of  co-tenancy.  There  need  not  be  actual  destruc- 
tion ;  there  may  be  disposal  of  property  in  such  manner  as  to  prevent  co- 
tenants  from  obtaining  shares,  which  would  be  a  conversion.  Under  "  not 
guilty"  in  trover  deft,  may  show  there  was  not  a  wrongful  conversion  (May- 
hew  v.  Herrick,  18  Law  J.,  179,  C.  P. ;  7  C.  B.  229). 

Under  not  guilty,  the  plt.'s  property  in  the  goods  cannot  be  contested 
(Barton  v.  Brown,  5  M.  &  W.  298).  An  assignee  of  a  bankrupt  cannot 
plead  the  general  issue  by  statute  (Bright  v.  Turquand,  2  M.  &  W.  101). 

On  not  possessed.]  This  plea  puts  in  issue  the  right  of  the  pit.  to  the  pos- 
session of  the  goods  as  against  the  deft,  at  the  time  of  the  conversion  (Isaac 
v.  Belcher,  7  Dowl.  516;  5  M.  &  W.  139;  8  C.  &  P.  714;  Tyson  v. 
Chambers,  9  M.  &  W.  463).  He  may  show  that  the  goods  belonged  to  a 
third  person  (Leake  v.  Loveday,  4  Man.  &  G.  972).  Where  the  pit.  gave 
to  deft,  a  bill  for  the  purpose  of  getting  it  discounted,  the  deft,  may  show 
that  he  has  discounted  it  (Wilkinson  v.  Whalley,  5  M.  &  G.  590).  In  action 
against  assignees  of  a  bankrupt,  deft,  may  show  that  the  goods,  at  the  time 
of  the  bankruptcy,  were  in  the  order,  &c.,  of  the  bankrupt,  as  reputed 
owner,  and  that  defts.,  as  assignees,  sold  them  (Isaac  v.  Belcher,  supra  ; 
Tyson  v.  Chambers,  supra).  The  deft,  may  show  a  fraud  which  affects  the 
plt.'s  title  (Ashley  v.  Minnett,  8  Ad.  &  E.  121 ;  Howard  v.  Tollemach,  4 
Man.  &  G.  427  ;  Nicholls  v.  Bastard,  2  C.  M.  &  R.  662 ;  but  see  Howell 
v,  White,  1  Moo.  &  R.  400).  In  trover  for  goods  seized  under  a  claim  of 
toll,  alleged  to  be  due  in  respect  of  landing  them  at  a  particular  wharf,  deft, 
may  set  up  his  claim  to  the  toil  under  this  plea  (Webb  v.  Tripp,  1  Dowl.  N. 
S.  589).  Deft,  cannot  show  that  the  goods  were  stolen,  and  that  pit.  has 
not  prosecuted  the  felon  (White  v.  Spettigue,  13  M.  &  W.  603).  And 
where,  in  trover,  it  appeared  that  pit.,  being  the  legal  owner  of  the  goods  in 
question,  they  were  seized  while  in  the  actual  possession  of  a  third  party 
under  an  execution  against  such  third  party,  and  sold  to  deft.,  it  was  held, 
that,  under  a  plea  denying  plt.'s  possession,  deft,  might  show  that  pit.  autho- 
rized the  sale  (Picard  v.  Sears,  6  Ad.  &  E.  469).  Deft,  sold  goods  to  the  pit., 
to  be  paid  for  on  a  certain  day ;  on  default,  at  the  day,  the  deft,  sold  them  to 
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another  after  tender  of  the  price  by  the  pit. :  held,  that  the  pit.  was  entitled 
to  a  verdict  on  this  plea  in  an  action  of  trover  for  the  goods  (Martindale  v. 
Smith,  1  Q.  B.  389).     And  where  in  trover  for  goods,  being  the  fittings, 
&c.,  of  a  public  house,  the  defence  was,  that  the  pit.,  being  the  owner  of 
the  fittings,  &c.,  demised  them  to   D.,  who  thereupon  became  tenant  of 
the  house  to  a  third  party,  under  an  agreement,  which  gave  his  landlord 
a  lien  on  the  fittings ;  that  the  pit.  was  present  at  the  execution  of  such 
agreement ;  and  that  D.  aflerwards  sold  the  good-will  and  fittings,  wilhout 
the  plt.'s  knowledge  or  assent,  to  the  deft.,  who,  being  told  by  the  landlord 
that  D.  was  his  tenant,  bought  them  bona  fide,  in  ignorance  of  the  plt.'s 
*  *title,  and  was  accepted  by  the  landlord  as  tenant  in  the  place  of 
[*1167]    D.,  it  was  held,  that  the  defence  was  admissible,  on  the  plea  of  not 
possessed  (Gregg  v.  Wells,  10  Ad.  &  E.  90).     It  seems  that  in 
trover,  by  the  assignees  of  a  bankrupt,  a  bona  fide  execution  against  the 
bankrupt's  goods  before  the  fiat,  and  without  notice  of  a  prior  act  of  bank- 
ruptcy, is  evidence  on  this  plea ;  though  this  defence  may  also  be  specially 
pleaded  (Unwin  v.  St.  Quintin,  11  M.  &  W.  277 ;  and  see  Pearson  v.  Ro- 
gers, 9  A.  &  E.  303).     So,  where  the  deft,  pleaded  that  the  pit.  was  not 
possessed  as  of  his  own  property,  as  assignee  of  the  chattels  in  question, 
and  at  the  trial  it  appeared  that  the  pit.  claimed  as  assignee  under  a  second 
commission,  under  which  the  bankrupt  had  obtained  his  certificate,  but  his 
estate  had  not  produced  sufficient  to  pay  15s.  in  the  pound,  it  was  held,  that 
it  was  competent  to  the  deft,  (who  claimed  as  assignee  under  a  subsequent 
fiat)  to  show,  in  answer  to  the  plt.'s  claim,  that  the  goods  (after-acquired 
property)  had  been  suffered  to  remain  in  the  order  and  disposition  of  the 
bankrupt  by  the  consent  and  permission  of  the  true  owner,  and  therefore 
passed  under  the  7  Geo.  IV.  c.  57,  s.  30,  to  the  assignee  of  the  Insolvent 
Debtors  Court,  the  bankrupt  having  taken  the  benefit  of  that  act  (Buller  v. 
Hobson,  5  Sco.  N.  R.  798).     A  party  who  had  taken  possession  of  the 
goods  of  an  intestate  after  his  death  could  not  set  up,  as  a  defence  to  an 
action  of  trover  by  the  administrator,  that  the  intestate  had  been  first  insol- 
vent and  then  bankrupt,  and  had  not  paid  15s.  in  the  pound  under  the  fiat, 
and  that,  therefore,  the  property  in  the  goods  vested  absolutely  in  the  as- 
signees, the  goods  having  been  acquired  by  the  intestate  after  the  bankruptcy, 
and  he  having  been  allowed  by  the  assignees  to  retain  possession  of  them  ; 
but  that,  if  the  above  had  been  a  good  defence,  it  could  have  been  given  in 
evidence  under  a  plea  of  not  possessed  (Tyson  v.  Chambers,  9  M.  &  W. 
460).     It  seems  that,  to  trover  by  the  assignees  of  a  bankrupt,  a  plea  under 
the  2  &  3  Viet.  c.  29,  s.  1,  that  the  goods  were  seized  in  execution,  without 
notice  of  any  act  of  bankruptcy  having  been  committed,  is  not  bad  as  being 
an  argumentative  traverse  of  the  possession  of  the  pits.,  as  assignees  (Un- 
win v.  St.  Quintin,  supra;  2  Dowl.  N.  S.  790 ;  Turquand  v.  Hawkey,  9 
M.  &  W.  727 ;  Byers  v.  Southwell,  9  C.  &  P.  320).     This  defence  may 
be  given  in  evidence  under  not  possessed  (Unwin  v.  St.  Quintin,  supra;  see 
Whitmore  v.  Green,  8  Jur.  697 ;  Morant  v.  Sign,  2  M.  &  W.  95 ;  5  Scfo. 
307).     In  trover  deft,  pleaded  a  seizure  in  execution  against  A.,  whose  goods 
they  were;  the  replication  repeated  the  allegation  of  the  plt.'s  property  in 
the  goods,  and  issue  was  joined  thereupon.     On  a  finding  by  the  jury,  that 
they  belonged  to  A.  and  the  pit.  jointly,  the  pit.  is  entitled  to  a  verdict  (Far- 
rar  v.  Beswick,  1  M.  &  W.  682).     In  trover  for  certain  goods,  to  which  the 
deft,  pleaded  not  possessed,  it  was  found  that  some  of  the  goods  belonged  to 
the  pit.,  and  some  to  the  deft. :  held,  that  the  issue  is  divisible,  and  the  ver- 
dict should  be  entered  distributively  (Williams  v.  Great  Western  Railway 
Company,  8  M.  &  W.  856). 
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The  deft.,  a  cornfactor  residing  at  Bristol,  in  December,  1846,  went  to 
one  L.,  at  Plymouth,  requesting  samples  of  some  barley,  and  to  make  him 
an  offer  of  a  cargo.  In  the  same  month  L.  wrote  to  deft.,  and  sent  him 
samples  of  barley,  and  offered  to  sell  the  deft,  from  400  to  500  quarters  f. 
o.  b.,  at  Kingsbridge,  or  some  neighbouring  port,  for  a  certain  sum,  for  cash 
on  handing  bill  of  lading,  or  by  acceptance.  The  deft,  accepted  the  terms, 
subject  to  L.'s  reply ;  L.  acceded  to  the  proposal,  and  requested  deft,  to  give 
him  instructions  about  the  vessel,  in  order  to  get  her  correctly  insured ;  L. 
sent  the  deft,  the  charter-party,  made  in  his  own  name  (not  under  seal),  of 
a  vessel  in  which  the  barley  was  to  be  shipped.  In  January,  1847,  the  ves- 
sel was  loaded  with  the  barley,  and  L.  received  from  the  master  a 
*bill  of  lading  by  which  the  cargo  was  delivered  at  Bristol  to  the  [*1168] 
order  of  L.  or  assigns,  on  payment  of  freight ;  subsequently,  L. 
called  at  deft.'s  counting-house  at  Bristol,  and  left  the  invoice  and  unindorsed 
bill  of  lading;  he  afterwards  called  again,  when  a  dispute  arose  as  to  the 
quality  of  the  barley;  the  deft,  tendered  the  amount  of  the  cargo  in  money 
to  L.,  who  refused  to  accept  it,  but  took  away  the  bill  of  lading  and  indorsed 
it  to  the  pit.  The  deft.,  on  the  arrival  of  the  vessel,  claimed  and  obtained 
part  of  the  cargo;  but  the  pit.,  on  producing  the  bill  of  lading,  obtained 
what  remained,  and  paid  the  freight.  The  jury  found  that  the  deft,  did  not 
refuse  to  accept  the  barley  from  L.,  that  the  tender  was  unconditional,  and 
that  he  was  not  an  agent  entrusted  with  the  bill  of  lading  by  deft. :  held,  in 
trover  by  pits,  for  the  value  of  the  barley  so  obtained  by  the  deft.,  that  no 
property  in  the  cargo  passed  to  the  deft,  either  by  the  transaction  at  Bristol 
or  by  the  shipment  of  the  cargo  on  board  the  vessel  by  L.,  and  that,  there- 
fore, the  pits,  were  entitled  to  recover  (Wait  v.  Baker,  2  Ex.  1 ;  see  Jenkins 
v.  Browne,  19  Law  J.  286,  Q.  B.). 

In  trover  by  assignees,  a  plea  denying  that  the  pits,  are  assignees,  will 
put  in  issue  the  trading,  act  of  bankruptcy,  fiat,  and  proceedings,  if  notice 
to  dispute  these  facts  be  also  given  (Buckton  v.  Wray,  8  Ad.  &  E.  844  ; 
Butler  v.  Hobson,  4  Bing.  N.  C.  290).  These  facts  cannot  be  disputed 
under  a  plea  denying  that  the  pits,  were  possessed,  &c.  (Ryders  v.  South- 
well, 9  C.  &  P.  320). 

The  deft,  having  proved  a  taking  of  the  goods  from  his  premises  by  the 
deft.,  and  a  subsequent  demand  and  refusal,  may  prove  under  this  plea  that 
the  plt.'s  wife,  with  his  authority,  gave  the  goods  to  deft,  in  discharge  of  a 
debt  due  to  him  from  the  pit.  (Bingham  v.  Clements,  12  Q.  B.  260).  Where 
a  testator  had  said  to  deft.,  in  whose  possession  certain  plate,  the  subject  of 
the  action,  then  was,  "  I  will  give  you  all  my  silver  plate,"  but  no  transfer 
of  possession  took  place,  nor  any  delivery  of  any  symbol  of  possession,  but 
the  deft,  retained  the  plate :  held,  that  the  pit.  was  entitled  to  a  verdict  on 
the  plea  of  not  possessed,  for  that  such  a  gift  passed  no  property  (Shaw  v. 
Pilch,  19  Law  J.  113,  Ex.). 

Not  possessed.']  In  trover  by  the  assignee  of  a  bankrupt  against  a  sheriff 
for  the  conversion  of  the  bankrupt's  goods  seized  under  a  fi.  fa.  against  C. 
and  D.,  it  appeared  that  immediately  before  the  seizure  the  bankrupt  told  the 
officer  that  the  goods  were  the  property  of  C.,  and  immediately  afterwards 
he  contradicted  that  statement  and  said  they  were  the  goods  of  D.  The  jury 
found  that  the  goods  were  in  reality  the  bankrupt's,  but  also  that  he  repre- 
sented the  goods  to  the  officer  as  the  goods  of  C.,  so  to  induce  the  officer  by 
that  false  representation  to  seize  them :  held,  that  under  the  plea  of  not  pos- 
sessed, this  finding  did  not  estop  the  bankrupt,  and  the  pits,  as  assignees,  from 
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complaining  of  the  seizure  of  the  goods  as  their  own  (Freeman  v.  Cooke,  2 
Exch.  654  ;  18  Law  J.  114,  Ex.). 

Pleading.']  Under  "  not  guilty"  in  trover  the  deft,  may  show  there  was 
not  a  wrongful  conversion  (Ib.). 

In  trover  for  hops,  the  defts.  pleaded  that  just  before,  &c.,  and  until,  &c., 
M.  and  Co.  were  possessed  of  the  hops  as  of  their  own  property,  and  casu- 
ally lost  them,  and  that  immediately  thereupon  they  came  by  finding  to  the 
possession  of  E.,  who  immediately  thereupon  sold  them  to  the  pit.,  where- 
upon, and  immediately  before  the  time,  &c.,  the  defts.  retook  them,  as  ser- 
vants to  M.  and  Co.,  and  for  their  use.  Replication  de  injurid:  held,  upon 
the  issue  so  raised,  that  the  defts.  could  succeed  only  by  proving  possession 
in  M.  and  Co.  at  the  time  of  the  alleged  conversion,  and  therefore  that  evi- 
dence was  admissible  on  the  part  of  the  pit.  to  show  that  M.  and  Co.  had 
sold  the  hops  to  the  person  under  whom  he  claimed  (Eyre  v.  Scovell,  5  D.  & 
L.  516  ;  5  C.  B.  702). 

To  the  same  declaration  a  similar  plea  was  pleaded,  only  alleging  a  dif- 
ferent person  in  addition  to  E.,  through  whose  hands  the  hops  were  alleged 
to  have  passed,  but  not  alleging  the  possession  of  M.  and  Co.  down  to  the 
time  of  the  plt.'s  conversion :  held,  that  similar  evidence,  in  answer  to  this 
plea,  was  admissible  to  show  that  M.  and  Co.  had  sold  the  hops  to  the  per- 
son under  whom  the  pit.  claimed,  and  this  plea  must  be  construed  as  alleg- 
ing a  continuing  possession  in  M.  and  Co.  at  the  time  of  the  conversion  com- 
plained of  (Ib.). 

Partnership  Property.]  One  partner  cannot  maintain  trover  against 
the  sheriff  for  a  mere  sale  of  his  share  of  the  partnership  property  under 
a  fi.  fa.  issued  against  the  other  partner  for  a  separate  debt.  The  sheriff 
in  such  case  is  in  the  same  position,  so  far  as  regards  his  liability  in  trover, 
as,  if  the  sale  had  been  by  the  execution  partner;  and  upon  a  plea  of  not 
guilty,  the  partnership  is  good  evidence  (May hew  v.  Herrick,  13  Jur.  1078, 
C.  P.). 

In  trover  a  written  demand  of  the  goods  signed  by  the  pit.,  and  attested 
by  a  subscribing  witness,  was  served  on  the  deft. :  held,  that  at  the  trial  a 
duplicate  original  of  this  could  not  be  given  in  evidence  as  a  demand  by  the 
pit.  without  calling  the  subscribing  witness ;  but  the  judge  allowed  it  to  be 
read  as  a  paper  delivered  to  the  deft.,  (though  not  as  sent  by  the  pit.,)  in 
order  to  allow  the  pit.  (if  he  could)  to  show  anything  that  the  deft,  had 
said  or  done  in  consequence  of  it  (Briant  v.  Dormer,  2  C.  &  K.  692,  per 
Parke). 

Limitation.']  Where  the  possession  was  at  first  legal,  the  statute  will 
run  from  the  demand  and  refusal  (Topham  v.  Braddick,  4  Taunt.  577),  and 
no  previous  demand  and  refusal  will  be  presumed ;  and  the  deft,  may,  it 
seems,  show  a  previous  conversion  more  than  six  years  before ;  but  the  jury 
cannot  presume  one  from  evidence  showing  an  earlier  demand  by  the  pit., 
for  then  the  deft.,  by  his  own  wrong,  would  be  enabled  to  defeat  the 
action  (Philpott  v.  Kelly,  3  Ad.  &  E.  106 ;  see  Denys  v.  Shuckburgh,  4  Y. 
&  C.  42). 

Payment  into  Court]  The  court  would  generally  stay  proceedings  upon 
re-delivery  of  the  property  and  payment  of  costs  (Peacock  v.  Nicholls,  8 
Dowl.  367 ;  ante,  p.  417) ;  and  where  the  cost  price  only  of  the  goods  was 
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paid  into  court,  the  court  refused  to  disturb  a  verdict  for  the  deft.  (Evans  v. 
Lewis,  3  Dowl.  819). 

Mitigation  of  Damages]  In  mitigation  of  damages  deft,  may  show  that 
he  has  returned  the  chattels  (Rutland's  (Countess)  case,  1  Rol.  Abr.  5).  He 
may  also  show  that  he  was  joint-tenant,  or  tenant  in  common,  with  other 
persons,  thereby  merely  limiting  the  damages  to  a  proportionable  share,  but 
not  destroying  the  plt.'s  right  of  action  (4  East,  121 ;  Bloxam  v.  Hubhard, 
5  East,  420;  Nelthorpe  v.  Dorrington,  3  Lev.  113).  In  an  action  by  a 
rightful  executor  against  deft,  as  executor  of  his  own  wrong,  the  deft,  may 
show,  in  mitigation  of  damages,  the  due  payment  of  the  deceased's 
debts  (Garth.  104) ;  *but  it  would  afford  no  ground  of  defence  to  [*1169] 
such  action  that  deft,  had  duly  paid  all  the  moneys  he  had  received 
(Mountford  v.  Gibson,  4  East,  447 ;  2  Ph.  Ev.  175 ;  but  see  B.  N.  P.  48). 
If  deft,  only  plead  that  he  did  not  convert  the  goods,  he  cannot  cross-exam- 
ine the  plt.'s  witnesses  to  show,  in  mitigation  of  damages,  that  the  goods 
really  belonged  to  a  third  person  (Finch  v.  Blound,  7  C.  &  P.  478). 


TRUSTEE. 
See  Index,  "  TRUSTEE." 

USAGE. 
See  "  CUSTOM  ;"  Index,  "  USAGE." 

USE  AND  OCCUPATION,  ACTION  FOE. 

FORM  or  REMEDY,  p.  1169. 

FORM  OF  PLEADINGS,  p.  1171. — Declaration,  p.  1171. — Plea,  p.  1171. — 
Non  assumpsit,  p.  1171. 

PRECEDENTS,  p.  1172. 

EVIDENCE  FOR  PLAINTIFF,  p.  1172. —  TJie  Contract,  p.  1172. — Plaintiff's 
Title,  p.  1173. — Of  Attornment,  p.  1176. — Defendants  Occupation, 
p.  1176.— Damages,  p.  1177. 

EVIDENCE  FOR  DEFENDANT  IN  GENERAL,  p.  1178. — Illegal  Consideration, 
p.  1178. — Premises  untenantable,  p.  1178. — Determination,  of  Ten- 
ancy, p.  1179. — Eviction,  p.  1180. — Statute  of  Limitations,  p.  1180. 

DEBT  FOR  DOUBLE  RENT  OR  VALUE,  p.  1180. 


Form  of  Remedy. 

It  was  formerly  considered  that  assumpsit  could  not  be  maintained  for 
rent,  &c.,  issuing  out  of  real  property,  though  not  reserved  by  deed,  unless 
there  were  an  express  promise  to  pay,  the  demand,  as  it  was  said,  savour- 
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ing  of  the  realty  (1  Rol.  Abr.  7);  to  remedy  which  the  11  Geo.  c.  19,  was 
passed,  by  which  it  is  enacted  that,  where  the  agreement  is  not  by  deed,  the 
landlord  may  recover  a  reasonable  satisfaction  for  the  lands  occupied  by  the 
deft,  in  an  action  on  the  case  for  the  use  and  occupation  of  which  it  was  so 
held  or  enjoyed ;  and  if,  in  evidence  on  the  trial  of  such  action,  any  parol 
demise,  or  any  agreement  (not  being  by  deed),  wherein  a  certain  rent  is  re- 
served, shall  appear,  the  pit.  in  such  action  shall  not  therefore  be  nonsuited, 
but  may  make  use  thereof  as  an  evidence  of  the  quantum  of  the  damages  to 
be  recovered  (see  4  &  5  Will.  IV.  c.  22 ;  1  Ch.  PI.  24,  n.  (/) ).  If  there  be 
an  agreement  by  deed  to  let  a  house,  &c.,  by  words  not  amounting  to  an 
actual  demise,  the  pit.  should  sue  in  assumpsit  or  debt,  for  use  and  occupa- 
tion (4  Esp.,59) ;  and  in  cases  where  there  is  no  specific  rent  agreed  on  the 
action  for  use  and  occupation  seems  the  only  remedy  (Dunk  v.  Hunter,  5 
B.  &  A.  322  ;  2  Taunt.  145).  The  action  must  be  founded  on  a  contract, 
and  cannot  be  supported  unless  there  be  a  contract  express  or  implied  be- 
tween the  parties  (Birch  v.  Wright,  1  T.  R.  378).  And  in  cases  where  the 
possession  is  adverse  assumpsit  cannot  be  supported  (Tew  v.  Jones,  13  M. 
&  W.  12);  but  the  pit.  must  declare  in  ejectment  or  trespass,  as  the  court 
will  not,  in  such  *case,  imply  a  contract  (1  T.  R.  386 ;  2  Ld. 
[*1170]  Raym.  1216  ;  Woodf.  L.  and  T.  352  ;  see  Tew  v.  Jones,  supra). 
But  if  a  tenant  hold  over,  the  landlord  may  treat  him  as  his 
tenant  (1  Camp.  360;  1  T.  R.  162,  386;  see  post,  p.  1117;  ante,  Vol.  I. 
p.  166). 

Where  the  pit.  was  entitled  to  a  cottage  after  his  mother's  death,  and  the 
deft,  had  resided  in  it  with  the  mother,  rent  free,  until  her  death,  and  had 
since  continued  in  possession,  and  had  paid  no  rent ;  it  was  held  that  the 
pit.  might  recover  in  this  action  (Hellier  v.  Sillcox,  19  Law  J.  295,  Q.  B.). 
Where  a  party  entitled  to  a  term  in  land  demises  the  land  to  another  at  a  weekly 
rent  for  the  whole  of  such  term,  and  it  is  the  intention  of  the  two  to  create 
the  relation  of  landlord  and  tenant,  use  and  occupation  may  be  brought  for 
the  whole  of  such  term,  although  the  lessee  have  given  a  week's  notice  to 
quit  before  the  expiration  of  the  term,  and  has  quitted  accordingly;  such  a 
demise  will  not  be  deemed  an  assignment  against  the  intention  of  the  parties, 
though  nothing  be  left  in  the  party  demising  (Pollock  v.  Stacey,  9  Q.  B. 
1033).  A  seised  in  fee,  mortgaged  in  fee  to  B.,  and  then  leased  to  deft. 
D.  purchased  the  legal  estate  from  B.,  and  also  the  equitable  estate  from  a 
party  who  derived  it  from  A.,  which  party  also  joined  in  the  conveyance  of 
the  legal  estate :  held,  that  D.,  though  he  received  rent  from  the  deft.,  was 
not  bound  by  A.'s  lease  to  him,  but  might  sue  for  use  and  occupation  after 
the  payment  and  receipt  of  rent  (Doe  v.  Thompson,  9  Q.  B.  10b7). 

In  the  case  of  a  corporation  the  law  will  imply  not  only  a  promise  but  an 
existing  tenancy  in  those  who  hold  the  land  of  a  corporation  ;  and  a  corpo- 
ration aggregate  may  therefore  sue  in  assumpsit  for  use  and  occupation, 
where  the  tenant  has  held  premises  under  them,  and  paid  rent  (Stafford 
(Mayor,  &c.,  of)  v.  Till,  4  Bing.  75). 

Debt  also  lies  at  common  law  for  use  and  occupation  of  houses  or  land, 
&c.,  on  a  demise  not  under  seal  (Egler  v.  Marsden,  5  Taunt.  25 ;  6  Taunt. 
62 ;  6  East,  348 ;  Gibson  v.  Kirk,  1  Q.  B.  850).  The  remedy  given  by 
the  statute  is  not  co-extensive  with  the  remedy  given  by  action  of  debt  for 
rent  (2  H.  Bl.  320 ;  1  B.  &  B.  56). 

Covenant  or  debt  is  the  only  remedy  for  rent  due  on  a  lease  under  seal 
(see  ante,  "  LEASE").  But  an  executory  agreement  under  seal  for  a  future 
lease  will  not  prevent  the  lessor  from  suing  in  assumpsit  (Banister  v.  Us- 
horne,  Peak.  Ad.  Ca.  76). 
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Where  there  has  been  an  actual  enjoyment,  the  count  is  maintainable  for 
the  rent  of  incorporeal  hereditaments  (Carmarthen  (Mayor  of)  v.  Lewis,  6 
C.  &  P.  608).  By  agreement,  in  writing,  the  pit.  let  to  the  deft.,  at  a  yearly 
rent,  the  right  of  fishing  in  a  certain  river  with  rod  and  line  only,  and  the 
deft,  having  so  used  the  fishery,  held  that  the  pit.  might  recover  the  rent 
under  an  indebitatus  count  for  the  use  and  occupation  of  the  fishery,  and 
that  there  was  no  objection  to  the  particulars  so  describing  his  claim  (Hoi- 
ford  v.  Pritchard,  3  Ex.  793).  So  for  a  right  of  working  mines  (Jones  v. 
Reynolds,  4  Ad.  &  E.  805 ;  Bird  v.  Higginson,  2  Ad.  &  E.  696). 

So,  the  count  is  sustainable,  though  there  were  no  demise  by  the  pit.  to 
deft.,  and  the  title  of  the  pit.  accrued  from  the  deft.'s  landlord  pending  the 
deft.'s  tenancy,  and  deft,  has  not  attorned  as  in  case  of  mortgagee  or  trustee 
(Moss  v.  Gallimore,  Doug.  279 ;  Rennie  v.  Robinson,  1  Bing.  147 ;  Bur- 
rough  v.  Graden,  1  D.  &  L.  218);  but  pit.  must  show  a  legal  title  to  the 
premises  (Stephens  v.  Lynn,  8  C.  &  P.  389 ;  Cornish  v.  Searell,  8  B.  & 
C.  471). 

Where  a  party  entitled  to  a  term  in  land  demises  the  land  to  another  at  a 
weekly  rent  for  the  whole  of  such  term,  and  it  is  the  intention  of  the  two  to 
create  the  relation  of  landlord  and  tenant,  use  and  occupation  may  be  brought 
for  the  whole  of  such  term,  although  the  lessee  has  given  a  week's  notice  to 
quit  before  the  expiration  of  the  term,  and  has  quitted  accordingly  (Pollock 
v.  Stacey,  9  Q.  B.  1033). 

Such  a  demise  will  not  be  deemed  an  assignment  against  the  intention  of 
the  parties,  though  nothing  be  left  in  the  party  demising  (Ib.). 

Form  of  Pleadings. 

Declaration.']  The  venue  in  this  action  is  not  local  (Egler  v.  Marsden, 
5  Taunt.  25 ;  Kirland  v.  Poulson,  2  Taunt.  148 ;  see  *Mortimer 
v.  Preedy,  3  M.  &  W.  604) ;  except  when  the  demise  was  not  [*1171  ] 
to  the  deft.,  when  it  perhaps  may  be  local,  as  in  an  action  against 
the  assignee  of  the  lessee  in  covenant  (1  Saund.  241 ;  ante,  p.  274).  The 
11  Geo.  II.  c.  19,  s.  14,  ante,  p.  1169,  gives  the  form  of  remedy  under  the 
usual  common  indebitatus  count.  In  such  count  it  is  unnecessary  to  state 
any  particulars  of  the  demise  (6  East,  347),  or  in  what  parish  the  premises 
are  situated  (Ib. ;  1  Taunt.  570  ;  2  Camp.  3 ;  King  v.  Eraser,  6  East,  348  ; 
Egler  v.  Marsden,  supra;  Davies  v.  Edwards,  3  M.  &  S.  380).  And 
where  the  situation  of  the  premises  is  alleged  in  the  declaration,  a  variance 
in  the  name  of  the  parish  would  be  fatal  (Guest  v.  Caumont,  3  Camp.  236 ; 
4  Taunt.  700;  1  Moo.  161 ;  2  Moo.  587).  A  parish,  known  by  one  name 
as  well  as  the  other,  may  be  described  by  either  name  (Kirtland  v.  Pounsett, 
1  Taunt.  570 ;  2  Camp.  3).  As  the  deft,  cannot  plead  nil  habuit  (1  Wils. 
314;  2  Wils.  208),  it  seems  immaterial  to  allege  that  the  estate  was  the 
plt.'s  (2  Ch.  PI.  41).  This  count  may  be  supported  though  the  deft.,  to 
whom  the  premises  were  let,  did  not  himself  occupy  them,  but  underlet  them 
to  another  person  (8  T.  R.  327),  or  though  the  premises  were  destroyed  by 
fire  after  the  letting,  and  before  the  rent  became  due  (4  Taunt.  45),  or  though 
the  deft,  never  attorned  to  pit.  (post,  p.  1176).  If  it  be  doubtful  whether 
there  be  a  demise  under  seal,  it  is  best  to  declare  in  debt  on  a  demise,  with 
a  count  for  use  and  occupation  (1  Saund.  276;  1  N.  R.  104;  see  Gib- 
son  v.  Kirk,  1  Q.  B.  852).  As  to  declaration  on  leases  see  ante,  "  LEASE," 
p.  274. 

Plea. — Non  assumpsit.]    The  tenancy  and  amount  of  rent  are  both  denied 
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by  the  plea  of  non  assumpsit  (Beech  v.  White,  12  Ad.  &  E.  668).  In  as- 
sumpsit  or  debt,  under  the  indebitatus  count  for  use  and  occupation,  the  deft., 
may  show,  under  the  general  issue,  that  there  was  no  occupation  by  him  at 
all  in  respect  of  which  compensation  could  be  demanded.  Where,  to  an 
action  of  debt  for  use  and  occupation  for  half  a  year,  ending  in  May,  1840, 
the  deft,  pleaded  never  indebted,  and  at  the  trial  it  appeared  that  the  deft,  was 
tenant  to  the  pit.  from  year  to  year,  and  that,  in  April,  1839,  it  was  agreed 
that  the  tenancy  should  be  determined  at  the  following  Martinmas,  and  that  at 
that  time  the  deft,  accordingly  delivered  up  the  keys  of  the  premises,  and 
paid  the  rent  then  due,  it  was  held  that  evidence  of  this  agreement  was  ad- 
missible under  the  plea  (Washington  v.  Harthan,  6  Jur.  127,  Q.  B. ;  but  see 
Dodd  v.  Acklom,  6  Man.  &  G.  683,  n.  (a)).  So,  in  an  action  for  use  and 
occupation  of  furnished  lodgings,  which  were  let  under  a  written  agreement 
at  a  certain  rent,  it  was  held  that  a  defence,  that  the  premises  was  so  infested 
by  bugs  that  it  was  impossible  to  live  in  them  with  any  degree  of  comfort, 
was  admissible  under  the  general  issue  (Smith  v.  Marrable,  11  M.  &  W.  5; 
2  Dowl.  N.  S.  810 ;  1  C.  &  M.  479).  But  it  seems  very  doubtful  whether 
this  defence  is  a  good  one  (see  Hart  v.  Windsor,  12  M.  &  W.  6& ;  and  see 
Sutton  v.  Temple,  13  Law  J.,  N.  S.,  Ex.  17).  And  so  a  defence  that  before 
the  rent  accrued  due  the  pit.  evicted  the  deft.,  may  be  taken  advantage  of 
under  this  plea  (Prentice  v.  Elliott,  5  M.  &  W.  606;  6  Dowl.  819;  Sebly 
v.  Browne,  14  Law  J.,  307,  Q.  B.).  A  defence  of  payment  to  a  mortgagee 
in  pursuance  of  notice  may  be  taken  advantage  of  under  the  general  issue 
as  to  rent  falling  due  after  the  notice,  but  must  be  pleaded  as  to  rent  already 
in  arrear  when  the  notice  was  given  (Doe  v.  Bucknell,6  C.  &  P.  566;  Wad- 
dilove  v.  Barnett,  2  Bing.  N.  C.  538 ;  4  Dowl.  347 ;  see  Evans  v.  Elliott,  1 
P.  &  D.  256 ;  Brown  v.  Storey,  1  Sco.  N.  R.  9 ;  and  see  Johnson  v.  Jones, 
9  Ad.  &  E.  809;  Partington  v.  Woodcock,  6  Ad.  &  E.  690;  Prentice  v. 
Elliott,  5  M.  &  W.  606;  Newport  v.  Hardey,  2  D.  &  L.  921). 

To  an  action  of  assumpsit  for  the  use  and  occupation  of  fur- 
[*1172]  nished  ^apartments,  the  deft,  pleaded  that  before  he  occupied  the 
apartments  by  the  permission  of  the  pit.  he  held  them  as  tenant 
under  a  demise  from  one  A.  B.,  whose  property  they  were;  that  while  he  so 
held  them  A.  B.  assigned  them  to  the  pit. ;  that  the  deft,  became  indebted  in 
respect  of  the  apartments,  and  that  he  paid  A.  B.  a  certain  sum  of  money 
for  them,  by  whom  it  was  accepted  in  satisfaction  of  the  debt.  Averment, 
that  the  deft,  never  had  notice  of  the  assignment  to  the  pit.;  that  he  never 
agreed  to  become  the  plt.'s  tenant ;  that  he  never  expressly  requested  the 
pit.  to  permit  him  to  occupy  the  apartments,  nor  did  he  ever  expressly  pro- 
mise the  pit.  to  pay  him  for  them:  held  that  the  words,  "nor  did  the  deft, 
ever  expressly  promise,"  made  the  plea  amount  to  the  general  issue,  but  that 
the  plea  without  these  words  was  good  (Cooke  v.  Moylan,  16  Law  J.  253, 
Ex.;  1  Exch.  67  ;  see  D.  &  L.  101,  Ex.). 

As  to  other  pleas,  see  ante,  p.  279,  and  the  various  titles  of  defences 
throughout  the  work.  Deft,  cannot  plead  nil  habuit  in  tenementis  (ante,  p. 
279,  and  Vol.  I.  p.  1018).  See  a  plea  that  land  was  demised  to  deposit 
night-soil  on,  within  certain  limits  prohibited  by  a  local  act,  Flight  v.  Clarke, 
11  M.  &  W.  155. 


Precedents  (Ch.  PI.  by  Pearson). 
See  other  precedents  of  declaration,  for  the  use  and  occupation  of  a  fishery,  2  Ch.  PI. 
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42 :  of  a  way,  ib. ;  of  a  pew,  ib.  43 ;  of  a  tennis  court,  ib.  44 ;  of  an  inn,  and  profits,  ib. ;  for 
double  rent,  ib.  45;  for  use  of  pasture  land  and  eatage  of  grass,  ib. ;  debt  for  rent,  ib.  430  ; 
covenant  for,  ib.  549. 


^Evidence  for  Plaintiff. 

The  evidence  for  pit.  may  consist  in  proof  of  the  contract,  of  reciting  his 
title,  deft.'s  attornment,  deft.'s  occupation,  and  the  damages. 

Proof  of  Contract.']  A  contract,  express  or  implied,  must  be  proved  (1 
T.  R.  378,  387).  If  there  was  any  express  contract  between  pit.  and  deft., 
the  same  should  be  proved  by  calling  the  witnesses  present  at  the  time  of 
making  it.  If  there  was  any  written  agreement  for  the  tenancy,  it  must  be 
produced,  duly  stamped  as  a  demise,  and  proved  in  the  usual  way  (3  Esp. 
213;  Rodgers  v.  Drakeford,  1  N.  R.  272  ;  Ramsbottom  v.  Mortley,  2  M. 
&  S.  445 ;  12  East,  237;  2  Moo.  349;  8  Taunt.  327;  Fenn  v.  Griffiths,  6 
Bing.  533 ;  R.  v.  Padstow,  4  B.  &  A.  208). 

The  contract  may  be  implied  from  circumstances ;  and  if  it  appear,  on 
the  plt.'s  own  showing,  or  on  cross-examination  of  his  witnesses,  that  there 
was  such  writing  in  reference  to  the  claim  in  question,  the  pit.  will  on  non 
assumpsit  pleaded,  be  nonsuited  (Brewer  v.  Palmer,  2  Esp.  213).  The  pit. 
proved,  by  a  witness,  the  fact  of  the  occupation  by  the  deft.,  and  on  his 
cross-examination  he  admitted  that  there  was  a  written  agreement  in  exist- 
ence, which  the  pit.  did  not  produce:  held  that  such  instrument  ought  to 
have  been  given  in  evidence,  and  a  declaration  by  the  deft,  of  holding  at  a 
particular  rent  was  not  admissible  (Lawless  v.  Queale,  8  Ir.  L.  Rep.  382). 

If  the  written  agreement  should  appear  after  the  pit.  has  got  through  his 
case  it  will  be  no  ground  of  nonsuit,  and  the  deft,  cannot  put  it  in  without 
producing  it  stamped  (Fry  v.  Chapman,  5  Dowl.  265 ;  Fielder  v.  Ray,  6 
Bing.  332;  R.  v.  Padstow  (Inhabitants  of),  4  Ad.  &  E.  208). 

*As  to  proof  of  the  plt.'s  title  and  deft.'s  occupation,  see 
infra,  post,  p.  1176.     Where  the  deft,  has  entered  into  a  con-    [  *1173  ] 
tract  of  sale,  which  ultimately  goes  off,  and  his  occupation  has 
been  a  beneficial  one,  he  is  liable  in  this  action  on  an  implied  contract  (Hearn 
v.  Tomlin,  Pea.  192;  Howard  v.  Shaw,  8  M.  &  W.   118  ;  Winterbottom 
v.  Ingham,  14  Law  J.  298  ;  7  Q.  B.  611) ;  aliter,  when  the  occupation  has 
not  been  beneficial  (Ib.),  or  when  the  pit.  has  derived  an  equivalent  benefit 
from  the  contract,  as  where  he  retains  the  purchase-money  during  the  whole 
time  of  the  occupation  (Kirtland  v.  Pounsett,  2  Taunt.  145). 

Where  the  vendee  of  an  estate  sold  by  auction  has  been  suffered  to  enter 
upon  and  hold  the  premises  while  the  title  was  under  investigation,  and  the 
contract  has  afterwards  been  determined  for  want  of  title,  the  vendor  can- 
not, on  these  grounds  only,  recover  for  use  and  occupation,  although  a  jury 
find  that  the  occupation  has  been  beneficial  (Winterbottom  v.  Ingham,  supra). 
Where,  on  an  agreement  for  the  sale  and  assignment  of  certain  premises, 
there  was  a  stipulation  "  that  in  the  mean  time,  and  until  the  assignment 
was  made  the  intended  purchaser  should  pay  and  allow  to  the  seller  at  the 
rate  of  WQl.  per  annum  from  the  time  of  taking  possession  of  the  premi- 
ses until  the  completion  of  the  purchase,"  and  the  intended  purchaser  hav- 
ing taken  possession,  and  one  half-yearly  payment  having  become  due  be- 
fore the  completion  of  the  purchase,  it  was  held  to  be  due  as  rent  (6  B.  <$c 
C.  524  ;  2  C.  &  P.  294).  Where  A.  agreed  with  B.  to  take  a  lease  of  B.'s 


1173  USE  AND  OCCUPATION,  ACTION  FOR. 

iron  ore  for  forty  years,  at  a  certain  rent,  engaging  to  work  the  veins  in  a 
certain  manner :  held  that  this  action  would  lie  against  A.,  who  has  worked 
under  ihe  agreement  (Jones  v.  Reynolds,  4  Ad.  &  E.  805). 

As  to  when  pit.  may  waive  a  tort,  and  sue  in  assumpsit  for  use  and  oc- 
cupation, see  ante,  p.  1169,  and  Vol.  I.  p.  166).  See  a  case  where  the 
deft,  was  held  liable  where  he  obtained  possession  under  a  false  representa- 
tion, Hall  v.  Vaughan,  6  Pri.  157.  A  mortgagor  is  tenant  to  his  mortgagee 
(5  B.  &  A.  604). 

A.  and  B.  entered  into  an  agreement  to  take  premises  of  C.,  from  a  day 
certain  at  a  yearly  rent;  the  agreement  was  not  signed  by  the  pit.  In  an 
action  for  use  and  occupation,  B.  suffered  judgment  by  default,  and  the  evi- 
dence showed  only  an  entry  by  A. :  held,  that  such  was  evidence  of  a 
parol  demise  to  A.  and  B.,  upon  the  terms  of  the  agreement,  and  that  his 
entry  was  therefore  the  entry  of  both,  and  justified  the  verdict  for  the  pit. 
(Glen  v.  Dangey,  18  Law  J.  559,  Ex.) 

The  pit.,  who  is  a  co-director  with  deft,  of  a  company,  let  some  premises 
to  the  company ;  the  pit.  must  prove  an  express  contract  in  writing  duly 
stamped,  he  cannot  sue  on  an  implied  one  (Chad wick  v.  Clarke,  1  C.  B. 
700). 

Proof  of  Title.']     Where  an  actual  contract  of  tenancy  between  pit.  and 
deft,  can  be  proved,  no  proof  of  title  will  be  requisite,  it  being  an  established 
rule  that  a  tenant  cannot  dispute  his  landlord's  title  (5  T.  R.  5 ;  Phipps  v.  Scul- 
thorpe,  1  B.  &  A.  54 ;  7  Moo.  298  ;  Holt,  491  ;  1  Wils.  314 ;  Cooke  v. 
Loxley,  5  T.  R.  4) ;  and  it  is  not  material  that  pit.  should  have  the  legal 
estate  (Hall  v.  Vaughan,  6  Pri.  157).     And  where  the  deft,  came  in  under 
pit.,  he  cannot  even  show  that  plt.'s  title  has  expired  (4  T.  R.  682  ;  3  M. 
&  S.  516)  ;  unless  deft,  can  also  show,  that  he  solemnly  renounced  such  title 
at  the  time  of  the  expiration,  and  attorned  to  the  party  having  the  title,  by 
paying  him  rent  or  otherwise  (Cobb  v.  Carpenter,  2   Camp.  11 ;  2  Stark. 
230  ;  14  East,  488  ;  1  Bing.  360).     Where  the  pit.   has  at  any  time  dis- 
trained on  the  deft,  for  rent  in  arrear,  and  he  did  not  *replevy, 
[  *1174  ]    it  will  afford  strong  evidence  of  the  plt.'s  title  (Panton  v.  Jones, 
3  Camp.  372).     The  fact  of  taking  the  distress  may  be  proved 
by  the  broker,  or  other  person  employed  by  him,  who  should  be  served 
with  a  subpoena  duces  tecum  to  produce  his  authority,  &c.     If  deft,   has 
ever  paid  rent  to  the  pit.,  proof  of  that  alone  will  be,  primd  facie,  suffici- 
ent to  enable  the  pit.  to  recover  (Hearn  v.  Tomlin,  Pea.  192  ;  Kirtland  v. 
Pounsett,  2  Taunt.  145  ;  2  Bing.  10)  ;  but  deft,  might  show,  that  the  pay- 
ment was  made  under  a  misrepresentation  (1  Marsh.  514;  Rogers  v.  Pil- 
cher,  6  Taunt.  202 ;  7  Moo.  299  ;  3  Bing.  475 ;  1   B.   &  P.  326).     And 
the  payment  of  rent  by  a  lessee  to  a  lessor,  after  the  title  of  the  latter 
has  expired,  and  after  the  lessee  had  notice  of  an  adverse  claim,  does  not 
amount  to  an  acknowledgment  of  title  in  the  lessor,  or  to  a  virtual  attorn- 
ment,  unless  at  the  time  of  payment,  it  be  proved  the  lessee  knew  the  pre- 
cise nature  of  the  adverse  claim,  or  the  manner  in  which  the  lessor's  title 
has  expired  (9  Moo.  38  ;  2  Bing.  10 ;  and  see  3  Bing.  475).     The  effect  of 
the  payment  of  rent  may  be  destroyed  by  the  non-claim  of  rent  for  several 
years,  and  by  showing  a  strong  ground  to  suspect  the  title  of  the  party  to 
whom  the  attornment  was  made  (7  Moo.  289).     And  a  person,  by  paying 
rent  to  churchwardens,  cannot  make  them  a  corporation,  when  they  are  not 
so  by  law,  and  will  not  be  estopped  from  disputing  their  title     Phillips  v. 
Pearce,  5  B.  &  C.  433).     To  establish  the  fact  of  a   former  payment  of 
rent,  the  plt.'s  receipt  of  the  rent,  may  be  proved,  for  which  purpose,  notice 
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to  produce  it  should  be  served  on  deft.,  or  it  should  be  proved  by  a  witness 
who  saw  him  pay  the  rent,  and  take  the  receipt. 

By  indenture  of  lease  of  the  26th  of  June,  1810,  between  A.  of  the  one 
part,  and  B.  of  the  other  part,  after  reciting  a  former  lease,  dated  the  27th 
of  July,  1801,  made  between  W.  S.  of  the  one  part,  and  A.  of  the  other 
part,  whereby  one  undivided  moiety  of  certain  lands,  and  two  undivided 
moieties  of  certain  other  lands,  containing  eighty  acres,  were  demised  by 
W.  and  M.  S.  to  A.,  for  the  term  of  forty  years,  the  whole  of  the  lands, 
containing  eighty  acres,  and  the  said  moiety  of  the  other  lands,  were  de- 
mised by  A.  to  B.  for  the  remainder  of  the  term  of  forty  years,  except  the 
last  ten  days  thereof.  A.  died  in  1813,  leaving  the  pit.  his  real  aad  perso- 
nal representative;  and  B.  died  in  1818,  leaving  the  deft  his  personal  rep- 
resentative, who  continued  to  occupy  the  lands  demised  until  the  time  of 
the  trial.  The  rent  was  regularly  paid  by  B.  and  the  deft.,  to  A.  and  the 
pit.,  up  to  Lady-day,  1841, .when  the  lease  expired,  and  in  December,  1841, 
the  deft,  paid  rent  for  the  whole  of  the  eighty  acres  to  M.  S.  The  deft, 
went  into  evidence  to  show  that  neither  A.  nor  the  pit.  had,  in  fact,  any  title 
to  the  undivided  third  part  of  the  eighty  acres,  but  that  the  whole  was  in  M. 
S. :  held,  that,  at  all  events,  the  lease  of  1810  established  a  primd  facie 
case  of  title  in  the  pit.,  which  the  deft,  must  rebut  by  his  evidence,  and  that 
the  pit.  had  a  right  to  treat  the  deft,  as  tenant  at  sufferance  of  the  undivided 
third  part  of  the  eighty  acres,  and  to  sue  him  for  the  use  and  occupation 
thereof  after  the  expiration  of  the  lease* (Bayley  v.  Bradley,  16  Law  J.  206, 
C.  P. ;  5  C.  B.  396). 

Where  a  lease  for  a  term  certain  was  granted  by  writing,  not  under  seal, 
which  contained  an  undertaking  on  behalf  of  the  lessor,  and  his  assigns, 
for  quiet  enjoyment ;  held,  that  his  assignee  might  maintain  this  action,  for 
the  lessor  having  granted  for  himself  and  his  assigns,  the  permission  of 
any  person  who  might  become  assignee  of  the  reversion  during  the  lease 
was  virtually  included,  so  that  the  occupation  became,  in  point  of  law,  per- 
missive on  the  part  of  the  assignee,  as  soon  as  the  interest  accrued  (Stan- 
den  v.  Christmas,  10  Q.  B.  135  ;  see  ante,  "PAYMENT"). 

*If  the  tenant  has  received  possession  from  one  who  has  no 
title,  he  cannot  dispute  the  title  unless  under  very  special  circum-  [  *1175  ] 
stances ;  but  if  he  have  merely  attorned  by  mistake  to  one  who 
has  no  title,  he  may  (Cornish  v.  Searell,  8  B.  &  C.  475,  per  Bayley,  J. ; 
Rogers  v.  Pitcher,  6  Taunt.  202;  Gravenor  v.  Woodhouse,  1  Bing.  38; 
Fleeming  v.  Gooding,  10  Bing.  549). 

After  letting  the  deft,  into  possession,  on  an  agreement  for  a  future  lease, 
the  landlord  mortgaged  the  premises  to  the  pit.,  who  gave  notice  to  the  deft, 
of  the  mortgage ;  the  pit.  was  held  entitled  to  recover  rent  accruing  due  for 
a  period  subsequent  to  the  mortgage,  and  unpaid  before  notice  (Rawson 
v.  Eike,  7  Ad.  &  E.  451).  The  deft,  was  let  into  possession  by  A.,  and 
afterwards  paid  rent  to  the  cestui  que  trust  under  A.'s  will ;  the  deft,  cannot 
set  up  the  want  of  legal  estate  in  the  cestui  que  trust,  though  plt.'s  evidence 
disclose  the  fact  (Dolby  v.  lies,  11  Ad.  &  E.  335). 

Where  deft,  occupied  the  plt.'s  land  under  the  powers  of  a  local  act,  and 
upon  a  dispute  respecting  the  right  of  the  pit.  to  demand  rent,  a  decree  for 
payment  was  made  in  an  amicable  suit,  in  chancery,  in  which  deft,  acquiesced 
for  several  years ;  it  was  held  he  could  not  afterwards  dispute  his  liability 
(Alleson  v.  Stark,  9  Ad.  &  E.  255).  The  pit.  cannot  rely  upon  an  implied 
contract  arising  from  an  old  lease,  without  putting  it  in  evidence,  and  it  can- 
not be  used  for  such  purpose  without  a  proper  stamp  (Walliss  v.  Broadbent, 
4  Ad.  &  E.  877). 
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If  the  deft,  did  not  come  in  under  the  pit.,  or  has  not  recognised  his  title, 
the  pit.  will  be  obliged  to  establish  his  title,  from  the  party  who  was  the  deft.'s 
original  landlord.  After  such  title  is  proved,  the  deft,  cannot  dispute  it  fur- 
ther. Thus,  where  A.  hired  apartments  by  the  year  from  B.,  and  B.  after- 
wards let  the  whole  house  to  C.,  who  sued  A.  for  use  and  occupation,  it  was 
held  that,  after  proof  of  the  letting  from  B.  to  C.,  A.  could  not  impeach  C.'s 
title  (Rennie  v.  Robinson,  1  Bing.  147  ;  7  Moo.  539 ;  1  Dowl.  &  Ry.  N.  P. 
1;  ante,  Vol.  I.  p.  1018). 

If  the  pit.  claims  as  heir,  executor,  administrator,  devisee,  legatee,  or 
assignee  of  the  first  lessor,  and  the  deft,  has  never  paid  him  rent,  the  pit. 
must  show  that  the  deft,  held  as  tenant  to  the  person  under  whom  he  derives 
his  title.  If  the  pit.  claim  as  heir,  he  must  prove  his  ancestor's  death, — that 
is,  where  the  lessor  was  seised  in  fee  (ante.  Vol.  I.  p.  1004). 

If  the  pit.  claim  as  devisee  or  legatee,  and  the  lessor  was  seised  in  fee,  the 
pit.  must  prove  the  testator's  will,  by  producing  the  will  itself  (ante,  Vol.  I. 
p.  1007  ;  post,  "  WILL").  Where,  however,  the  pit.  is  a  legatee,  and  the  de- 
ceased had  only  a  term  for  years  in  the  premises,  which  he  had  bequeathed 
to  the  pit.,  he  must  produce  the  probate  of  the  testator's  will,  in  which  the 
premises  in  question  are  bequeathed  to  the  pit.,  and  must  also  show  the  assent 
of  the  executor  to  the  devise,  as  necessary  to  give  him  a  title  to  the  lease 
under  which  he  claims  rent  (Doe  v.  Guy,  3  East,  120).  The  executor's 
assent  will  be  proved,  by  showing,  that  he  suffered  the  legatee  to  take  undis- 
turbed possession  of  the  premises  bequeathed,  and  received  the  rents  and 
profits,  or  that  he  expressly  assented  (ante,  Vol.  I.  p.  1012). 

If  the  pit.  claim  as  assignee  of  the  lessor,  he  must  give  in  evidence  a  regu- 
lar title  from  him,  by  showing  tl?e  deeds  and  conveyances  which  constitute 
his  title  (ante,  Vol.  I.  p.  1041). 

If  the  pit.  claim  as  executor  or  administrator,  he  must  make  proferl  of  the 
probate,  or  letters  of  administration,  which  will  be  sufficient,  where  there  is 
no  plea  of  ne  unques  executor  or  administrator :  *where  those 
[  *1176  ]  pleas  are  pleaded,  the  probate  or  letters  testamentary  must  be  pro- 
duced (ante,  Vol.  I.  1126). 

Proof  of  Attornment.']  This  evidence  is  unnecessary,  though  we  have 
seen  it  is  advisable  to  adduce  it,  for  the  purpose  of  superseding  the  neces- 
sity of  proof  of  title.  Formerly,  attornment  was  necessary  to  support  this 
action,  where  the  deft  did  not  come  in  under  the  pit.,  but  now  the  necessity 
and  efficacy  of  attornments  have  been  almost  totally  taken  away  by  the  stat- 
utes 4  &  5  Anne,  c.  16,  ss.  9,  10;  and  11  Geo.  II.  c.  19,  s.  11).  Under 
the  former  of  these  acts,  it  has  therefore  been  held  that  the  trustees  of  one, 
whose  title  the  tenant  had  notice  of  before  he  paid  over  his  rent  to  his  origi- 
nal landlord,  might  support  this  action,  although  the  tenant  had  no  notice  of 
the  legal  estate  being  in  the  pit.  on  the  record  (16  East,  99;  7  Moo.  539). 
And  the  grantee  of  an  annuity  charged  on  the  land,  or  a  mortgagee,  after 
notice  to  the  tenant,  may  also  recover  rent  from  the  tenant  in  an  action  for 
use  and  occupation  (1  T.  R.  378  ;  Doug.  279;  Ch.  Contr.  107). 

Proof  of  Defendants  Occupation.]  Prpof  of  an  actual  occupation  by  the 
deft,  is  not  essential :  proof  of  the  contract  or  tenancy  will  suffice,  and  he 
need  not  prove  that  the  deft.,  in  fact,  entered  and  occupied  the  premises ;  it  is 
sufficient  if  the  deft,  might  have  done  so  if  he  pleased  and  was  not  prevented 
by  the  pit.  (Harland  v.  Bromley,  1  Stark.  453;  Whitehead  v.  Clifford,  5 
Taunt.  519;  Pinero  v.  Hudson,  6  Bing.  206^  How  v.  Kennett,  3  Ad.  &  E. 
683  ;  Woolley  v.Watling,  7  C.  &  P,  610  ;  Ward  v.  Mason,  9  Pri.  291 ).  But  a 
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tenant  who  had  agreed  to  take  furnished  lodgings,  but  had  not  entered,  is  not 
liable  in  this  action  (Edge  v.  Stafford,  1  Cr.  &  J.  391  ;  Woolley  v.  Watling, 
7  C.  &  P.  610) ;  and,  it  seems  the  assignee  of  a  reversion  cannot  maintain 
the  action  for  rent  due  before  the  assignment,  there  being  then  no  occupation 
of  plt.'s  property  by  deft.  (Mortimer  v.  Preedy,  3  M.  &  W.  602). 

If  A.  agree  to  let  premises  to  B.,  who  permits  C.  to  occupy  them  B.  may 
be  sued  for  use  and  occupation  (Bull  v.  Sibbs,  8  T.  R.  327  ;  Conolly  v.  Bax- 
ter, 2  Stark.  527).  And,  where  a  house  is  demised  by  a  written  agreement 
rent  may  be  recovered,  which  has  accrued  after  the  house  has  been  burnt, 
down  (Baker  v.  Holtpzaffel,  4  Taunt.  45  ;  Izon  v.  Gorton,  5  Bing.  N.  C. 
501 ;  Ibbs  v.  Richardson,  9  Ad.  &  E.  849) ;  unless  there  be  an  express  agree- 
ment to  the  contrary  (Packer  v.  Gibbons,  1  Q.  B.  421) ;  and  it  is  recovera- 
ble also,  though  deft,  has  deserted  the  premises  (Mollett  v.  Brayne,  2  Camp. 
103).  And  a  tenant  who  has  quitted,  in  pursuance  of  a  parol  license  from 
his  landlord,  and  without  having  given  a  regular  notice  to  quit,  remains  lia- 
ble (Matthews  v.  Sawell,  8  Taunt.  270  ;  Conolly  v.  Baxter,  2  Stark.  527  ; 
Johnstone  v.  Huddlestone,  4  B.  &  C.  922;  7  D.  &  R.  411).  As  to  when 
tenant  discharged  by  a  surrender  of  the  term,  &c.,  see  post,  p.  1179. 

Where  the  pit.  cannot  prove  a  contract  of  tenancy  or  attornment  by  deft. 
he  must  establish  his  title,  as  ante,  p.  1173,  and  prove  that  deft,  actually 
occupied  the  premises  during  the  time  for  which  the  rent  is  sought  to  be  re- 
covered. It  will,  in  such  case  be,  primd  facie,  sufficient  to  prove  that  the 
deft;  occupied  the  premises,  and  the  continuance  of  the  occupation  will  be 
presumed  till  the  contrary  appear  (see  Howland  v.  Bromley,  I  Stark.  445  ; 
Ward  v.  Mason,  9  Pri.  291).  Receiving  the  rents  of  an  under-tenant  is 
proof  of  occupation  by  the  party  receiving  it  (Neal  v.  Swind,  2  C.  &  J. 
377). 

* Bankruptcy  and  Insolvency.']  By  6  Geo.  IV.  c.  16,  s.  75, 
any  bankrupt  entitled  to  any  lease,  or  agreement  for  a  lease,  if  [  *1177  ] 
the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any  rent 
accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect  of  any 
subsequent  non-observance  or  non-performance  of  the  conditions,  covenants, 
or  agreements,  therein  contained ;  and,  if  the  assignees  decline,  the  same 
shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or  agree- 
ment to  the  lessor,  or  such  person  agreeing  to  grant  a  lease,  within  fourteen 
days  after  he  shall  have  had  notice  that  the  assignees  shall  have  declined  as 
aforesaid  (see  now  12  &  13  Viet.  c.  106,  ante,  "BANKRUPTCY").  Before 
this  act,  assumpsit  for  use  and  occupation  lay  against  a  lessee,  upon  his 
his  agreement  to  pay  rent  during  the  tenancy,  notwithstanding  his  bank- 
ruptcy, and  the  occupation  of  the  assignees  during  part  of  the  time  for  which 
the  rent  was  due  (Boot  v.  Wilson,  8  East,  311).  However,  where  assignees 
entered  and  occupied  the  premises  in  the  middle  of  the  year,  it  was  held 
that  they  were  not  liable  for  the  bankrupt's  occupation  as  well  as  their  own 
(Naish  v.  Tatlock,  2  H.  Bl.  319;  Gibson  v.  Courthorpe,  1  D.  &  R.  205). 
There  is  a  similar  provision  in  the  Insolvent  Acts. 

Where  rent  accrued  after  the  date  of  the  commission,  and  the  bankrupt 
offered  to  deliver  up  possession  of  the  premises,  held  by  parol  demise,  to  his 
lessor  the  day  before  his  rent  became  due :  held,  that  he  was  liable  pro  raid 
for  use  and  occupation  (Slack  v.  Sharpe,  8  Ad.  &  E.  366). 

Where  one  of  two  executors  of  a  deceased  tenant  for  years  enters  into 
the  premises,  such  entry  does  not  enure  as  the  entry  of  both,  so  as  to  make 
them  both  liable  in  an  action  for  use  and  occupation  (Nation  v.  Tozer,  1  C. 
M.  &  R.  172).  Where  a  person  holds  over  and  pays  rent,  it  is  conclusive 
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evidence  of  a  tenancy  (Bishop  v.  Howard,  2  B.  &  C.  100;  Freeman  v. 
Jury,  Moo.  &  M.  19;  Jenner  v.  Clegg,  1  Moo.  &  R.  215;  see  Woodcock 
v.  Nuth,  8  Bing.  170);  but  the  holding  over  of  one  of  two  joint-tenants  will 
not  charge  the  other  with  the  rent  (Draper  v.  Crofts,  15  M.  &  W.  166). 
An  executor  of  a  yearly  tenant  holding  on  and  paying  rent  is  liable  (Buck- 
worth  v.  Simpson,  1  C.  M.  &  R.  834). 

Damages.]  Where  there  is  a  stipulated  rent,  pit.  will  be  entitled  to  reco- 
ver to  that  amount,  though  the  lease  be  void  (De  Medina  v.  Poison,  Holt, 
47);  in  other  cases,  however,  he  must  prove  the  value  of  the  premises 
(Tomlinson  v.  Day,  2  B.  &  B.  680).  Where  the  pit.  is  not  the  person  who 
originally  let  the  premises  to  the  deft.,  he  can  only  recover  rent  from  the 
time  he  had  the  legal  title  in  him,  although  he  may  have  had  the  equitable 
estate  long  before  (2  Camp.  13,  n.);  and  though  he  has  acknowledged  the 
title  (3  Bing.  474).  An  entire  contract  cannot  be  apportioned.  Therefore, 
under  a  tenancy  from  year  to  year,  where  the  tenant,  the  deft.,  quitted  with- 
out any  notice,  at  the  expiration  of  a  quarter,  and  the  landlord,  during  the 
next  quarter,  let  the  premises,  it  was  held  he  could  not  recover  any  part  of 
that  quarter's  rent  (Hall  v.  Burgess,  5  B.  &  C.  332);  and  so,  if  a  tenant 
quitted  in  the  middle  of  the  quarter  (Walls  v.  Atcheson,  3  Bing.  462).  As 
to  apportionment  of  rent,  see  Stark  v.  Sharp,  8  Ad.  &  E.  373. 

Tenant  of  premises  at  47  L  a  year  received  notice  to  quit;  and  the  land- 
lord agreed  with  another  person  for  a  holding  to  commence  on  the  expira- 
tion of  the  current  term,  at  SQL  a  year.  Before  the  term  expired,  the  new 
tenant,  by  consent  of  all  parties,  was  admitted  in  place  of  the  outgoing  ten- 
ant ;  and  the  rent  was  paid  at  the  rate  of  47/.  to  the  end  of  the 
[  *1178  ]  original  term.  Disputes  arising  on  the  new  ^agreement,  it  was 
abandoned  ;  but  the  new  tenant  continued  to  occupy :  held,  that 
it  was  a  question  for  the  jury,  in  an  action  for  use  and  occupation,  what  rent 
was  fairly  payable  for  the  continued  holding,  no  necessary  inference  arising, 
under  the  circumstances,  from  the  former  holding  at  47/.  (Thetford  (Mayor 
of)  v.  Tyler,  8  Q.  B.  95). 

Evidence  for  Defendant. 

Where  deft,  pleaded  an  agreement  by  the  pits,  and  the  deft,  that  a  third 
person  should  be  taken  as  tenant,  and  the  deft,  discharged  from  liability  as 
to  the  subsequent  rent,  held,  that  the  plea  was  not  supported  by  proof  that 
one  of  the  pits,  had  so  agreed,  even  although  the  agreement  by  that  one 
might  bind  the  others  (Turner  v.  Hurdey,  9  M.  &  W.  770 ;  see  also  Ireland 
v.  Johnson,  1  Bing.  N.  C.  162). 

We  have  already  seen  when  deft,  will  be  estopped  disputing  plt.'s  title. 
Deft,  may  prove  a  payment  of  the  rent  to  his  lessor  before  notice  of  the 
assignment  of  the  estate  to  the  pit.,  who  is  an  assignee  of  the  reversion  (1 
T.  R.  387  ;  16  East,  99 ;  ante,  Vol.  I.  p.  1018).  Where  the  deft,  is  charged 
on  his  own  account,  he  may  show  that  he  occupied  as  administrator,  &c. 
And,  where  the  deft,  proved  that  he  took  possession  as  administrator,  and 
that  the  premises  had  been  unproductive  to  him,  and  that  he  had  offered  to 
surrender  them  eight  months  after  the  intestate's  death,  it  was  held  a  good 
defence  (Remnant  v.  Bremridge,  8  Taunt.  191 ;  but  see  Hornidge  v.  Wil- 
son, 11  Ad.  &  E.  645).  Deft,  may  show  that,  as  a  valid  ground  of  defence, 
ho  entered  and  occupied  the  premises,  not  in  the  character  of  a  tenant,  but 
under  a  contract  for  the  purchase  of  them,  and  that  pit.  had  a  benefit  under 
the  contract  (ante,  p.  1173);  or  as  a  trespasser  (ante,  p.  1169);  and  that 
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the  pit.  treated  him  as  such ;  that  he  recovered  against  him  in  ejectment 
(Birch  v.  Wright,  1  T.  R.  378;  Bridges  v.  Smith,  5  Bing.  410);  but  ihe 
mere  bringing  the  action  would,  in  such  case,  be  no  bar  (Cobb  v.  Carpenter, 
2  Camp.  13,  n.;  but  see  Jones  v.  Carter,  15  M.  &  W.  718,  centra).  It  is 
no  defence  that  the  tenant  quitted  without  notice  in  the  fear  of  a  distress  by 
the  new  landlord  (Rickett  v.  Tullock,  6  C.  &  P.  66).  It  seems  to  be  no 
defence  that  there  has  been  a  distress  to  the  value  of  the  goods  if  the  land- 
lord have  sold  them  for  a  less  sum;  the  tenant  must  bring  his  action  if  they 
were  sold  at  too  low  a  rate  (Etterd  v.  Burgess,  1  M.  &  R.  23). 

Illegal  Consideration.']  Deft,  may  show  that  the  house  was  let  for  an 
unlawful  or  immoral  purpose,  as  for  a  brothel  (Girardy  v.  Richardson,  1 
Esp.  13;  Jennings  v.  Throgmorton,  R.  &  M.  251).  Illegality  must  be 
specially  pleaded. 

Premises  untenantable.]  Deft,  may  show  that  the  landlord  was  bound  to 
put  the  premises  into  repair  before  the  tenant  took  possession,  which  he  had 
neglected  to  do,  and  that,  in  consequence,  they  were  uninhabitable,  or  that 
they  were  become  unsafe  and  useless  from  want  of  repair,  and  that  the  ten- 
ant was  not  bound  to  repair ;  in  which  case  he  would  not  be  liable,  though 
he  may  have  given  notice  to  quit  (Edwards  v.  Etherington,  R.  &  M.  268 ; 
see  Arden  v.  Pullen,  10  M.  &  W.  321 ;  Izon  v.  Gordon,  5  Bing.  N.  C.  501  ; 
7  Sco.  537).  If  the  premises  become  unwholesome  for  want  of  sufficient 
drainage,  which  will  require  great  expense  to  remedy,  he  may  quit  without 
notice  (Collins  v.  Barrow,  1  Moo.  &  R.  112).  But  these  cases  seem  not  to 
be  law  (Surplice  v.  Farnsworth,"7  Man.  &  G.  576;  Sutton  v.  Temple,  12 
M.  &  W.  52  ;  see  Smith  v.  Marrable,  11  M.  &  W.  5). 

* Determination  of  Tenancy  by  Notice  to  quit.]      The  deft, 
may  prove  this  fact  as  a  defence  to  an  action  for  rent,  accruing    [*1179] 
after  such  determination  of  the  tenancy,  and  where  deft,  has  not 
occupied  the  premises  (Holmes  v.  Pontin,  Peak.  Ad.  Ca.  99 ;  Grosvenor  v. 
Woodhouse,  1  Bing.  N.  C.  43 ;  see  "  REPLEVIN").     As  to  notices  to  quit, 
and  when  valid,  &c.,  see  ante,  Vol.  I.  p.  1024. 

Determination  of  Tenancy  by  Assignment  or  Surrender]  Deft,  may 
'j.stib'.isli  this  as  a  defence  to  an  action  for  any  rent  claimed  after  such 
clctei  mi  nation  (Dodd  v.  Acklom,  6  Man.  &  G.  672  ;  see  Lyon  v.  Reed,  13 
»i.  &  W.  285).  By  the  Statute  of  Frauds  (29  Car.  II.  c.  3,  s.  3),  a  parol 
assi  -nment,  or  a  license  to  quit,  will  be  insufficient  (Botting  v.  Marten,  1 
Camp.  318) ;  though  the  deft,  has  quitted  accordingly  (Mollett  v.  Brayne,  2 
Camp.  103;  see  Matthews  v.  Sawell,  8  Taunt.  270;  Bessell  v.  Landsberg, 
7  Q.  B,  63'8) ;  or  though  the  pit.  has  endeavoured  to  relet  the  premises  (2 
Stark.  Ev.  590  ;  Redpath  v.  Roberts,  3  Esp.  225) ;  or  though  the  agreement 
between  the  parties  be  cancelled  (6  East,  86 ;  and  see  Johnstone  v*  JHuddle- 
stone,  4  B.  &  C.  922  ;  7  D.  &  R.  411). 

The  assignment  or  surrender  may,  however,  by  the  words  of  the  statute, 
be  effectual  by  act  and  operation  of  law,  though  not  made  in  writing ;  as,  if 
the  pit.  gave  a  parol  license,  or  notice  to  quit,  in  the  middle  of  a  quarter,  and 
both  parties  acted  upon  it,  that  is,  if  the  pit.  himself  took  possession,  the 
tenancy  would  thereby  be  legally  determined  (Whitehead  v.  Clifford,  5 
Taunt.  518 ;  Peter  v.  Kendal,  6  B.  &  C.  703).  The  deft,  may  show  that 
the  landlord  had  accepted  another  person  as  tenant,  which  would  operate  as 
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a  surrender  of  his  term  (Thomas  v.  Cook,  2  B.  &  A.  119;  Graham  v. 
Whichelo,  1  C.  &  M.  188).  And,  where  a  yearly  tenant,  at  a  rent  payable 
half-yearly,  quitted  without  having  given  notice,  and  the  landlord  let  the  pre- 
mises to  another  tenant  before  the  expiration  of  the  next  half-year,  it  was 
held  that  he  was  not  entitled  to  recover  from  the  first  tenant  from  the 
expiration  of  the  current  year,  when  he  quitted  the  premises,  to  the  time 
when  the  landlord  relet  them  to  the  second  tenant  (Hall  v.  Burgess,  5  B.  & 
C.  332 ;  see  Wall  v.  Atcheson,  3  Bing.  462).  The  deft,  may  show  that  the 
landlord  has  determined  the  occupation,  by  accepting  the  key  of  the  house, 
&c.,  even  in  the  middle  of  a  quarter,  and  then  the  landlord's  remedy  is  gone 
as  to  the  rent  due  to  that  time  (Grimman  v.  Legge,  8  B.  &  C.  324  ;  White- 
head  v.  Clifford,  5  Taunt.  518);  but  it  must  be  clearly  established,  that  it 
was  the  landlord's  intention  to  determine  the  tenancy  by  accepting  the  key, 
as  it  would  be  insufficient  to  show  merely  that  the  key  was  left  at  plt.'s 
house,  or  delivered  to  his  servant  (Borland  v.  Bromley,  1  Stark.  455).  And 
in  all  these  cases  the  consent  of  all  the  parties  to  the  change  of  the  tenancy 
is  necessary  (Thomas  v.  Cook,  2  B.  &  A.  119  ;  1  B.  &  A.  50 ;  Graham  v. 
Whicloh,  1  C.  &  M.  188;  Morrison  v.  Chad  wick,  7  C.  B.  284).  And 
where  a  tenant  from  year  to  year,  by  a  Lady-day  holding,  agreed  by  parol 
with  his  landlord's  agent  to  quit  at  the  ensuing  Lady-day,  which  was  within 
half  a  year,  and  the  premises  were  relet  by  auction,  at  which  the  tenant 
attended,  and  bid,  but  the  new  tenant  was  not  let  into  possession,  because 
the  old  tenant  refused  to  quit,  it  was  held  that  this  did  not  amount  to  a  suffi- 
cient surrender  (M'Cle.  &  Yo.  141 ;  and  see  2  Moo.  262,  272;  3  B.  &  C. 
478 ;  5  D.  &  R.  206). 

A.,  the  tenant  of  a  house,  three  cottages,  and  a  stable  and  yard,  at  an 
entire  rent,  for  a  term  of  seven  years,  before  the  expiration  of  the  term 
assigned  all  the  premises  to  B.  for  the  remainder  of  the  term,  the  houses  and 
cottages  being  in  the  possession  of  under-tenants.  The  landlord  accepted  a 

sum  of  money  as  rent  up  to  the  *day  of  the  assignment,  which  was 
[*1180]  in  the  middle  of  a  quarter.  B.  took  possession  of  the  stable  and 

yard  only.  The  occupiers  of  the  cottages  having  left  them  after 
the  assignment  and  before  the  expiration  of  the  term,  the  landlord  relet 
them.  A.  paid  no  rent  after  the  assignment,  but  the  landlord  received  rent 
from  the  under-tenants.  Before  the  expiration  of  the  term  the  landlord 
advertised  the  whole  of  the  premises  to  be  let  or  sold.  It  was  held  that  this 
was  a  surrender  by  operation  of  law  of  all  the  premises  (Reeve  v.  Bird,  1 
C.  M.  &  R.  31).  The  determination  of  the  tenant's  occupation  may  be 
shown  under  non  assumpsit  (Whitehead  v.  Clifford,  supra;  Hall  v.  Bur- 
gess, supra  :  Grimman  v.  Legge,  supra  ;  Wall  v.  Atcheson,  supra).  If  a 
tenant  pay  up  to  a  certain  time,  and  a  third  person  afterwards  comes  into 
possession  who  pays  rent  at  irregular  periods,  a  presumption  arises  that  the 
landlord  has  accepted  the  latter  as  his  tenant  (Woodcock  v.  Nuth,  8  Bing. 
170). 

Eviction.']  See  ante,  p.  286.  An  eviction  by  the  landlord  of  the  deft,  or 
his  under-tenant  (Burn  v.  Phelps,  1  Stark.  94),  may  be  shown  by  the  deft., 
which  will  be  a  complete  answer  to  the  action,  and  after  an  eviction  from 
part,  if  the  deft,  give  up  possession  of  the  residue,  he  is  entirely  discharged  ; 
if,  however,  after  eviction,  he  continued  in  possession  of  the  residue,  he 
would,  perhaps,  be  liable,  upon  a  quantum  meruit,  for  the  residue  (Smith  v. 
Raleigh,  3  Camp.  514,  n. ;  see  Reeve  v.  Bird,  1  C.  M,  &  R.  261 ;  Neale 
v.  Mackenzie,  2  C.  M.  &  R.  84;  Prentice  v.  Elliott,  5  M.  &  W.  606;  Sebley 
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v.  Browne,  14  L.  J.  307,  Q.  B.;  see  also  Morrison  v.  Chadwick,  7  C.  B. 
266).     See  further,  as  to  an  eviction,  ante,  p.  286. 

Statute  of  Limitations.  The  Statute  of  Limitations  is  a  good  defence 
(Legh  v.  Thornton,  1  B.  &  A.  625). 

Debt  for  Double  Rent  or  Value. 

Debt  for  Double  Rent.]  Where  a  tenant  holds  over  after  he  has  given 
notice  to  quit,  his  landlord  may  sue  him  in  an  action  of  debt  for  a  double 
rent. 

The  12  Geo.  II.  c.  19,  s.  18,  provides,  that  if  any  tenant  shall  give  notice 
of  his  intention  to  quit  the  premises  holden  by  him  at  a  time  therein  men- 
tioned, and  shall  not  accordingly  deliver  up  possession  thereof  at  such  time, 
then  the  tenant,  his  executors  or  administrators,  shall  thenceforth  pay  to  the 
landlord  double  the  rent  or  sum  which  he  should  otherwise  have  paid,  to  be 
levied,  sued  for,  and  recovered  at  the  time,  and  in  the  same  manner  as  the 
single  rent  or  sum  before  the  giving  of  such  notice  could  be  levied,  sued  for, 
&c.,  and  such  double  rent  or  sum  shall  be  continued  to  be  paid  during  the 
continuance  in  possession  by  such  tenant. 

See  a  form  of  declaration  on  the  statute,  Ch.  PI.  by  Pearson,  156. 

The  statute  only  applies  where  the  tenant  has  the  power  of  determining 
the  tenancy,  and  actually  gives  a  valid  notice  for  that  purpose  (Johnstone  v. 
Huddlestone,  4  B.  &  C.  922).  The  notice  may  be  given  by  parol  (Simmons 
v.  Rawlinson,  3  Burr.  1603)  ;  but  a  notice  to  quit  as  soon  as  the  tenant  can 
get  another  situation  does  not  make  him  liable  to  double  rent,  although  he 
has  gotten  one  (2  Camp.  591). 

The  declaration  stated,  that  the  pits,  were  seised  in  their  demesne  as  of 
freehold  in  right  of  the  pit.,  Caroline  Mary  H.,  during  her  life,  of  a  messuage 
held  by  the  deft,  as  tenant  to  the  said  pit.  for  a  year,  terminable  on  the  llth 
October,  1844,  the  reversion  thereof  belonging  to  the  pits.,  in  right  of  the 
said  Caroline  Mary.  That  the  pits.,  on  the  1st  September,  gave  notice  in 
writing  requiring  possession  of  the  said  premises  on  the  llth  of  October, 
which  the  deft,  refused.  Plea,  nil  debet,  by  statute.  The  deft,  became 
tenant  to  Mr.  H.,  one  of  the  pits.,  for  one  year,  from  the  llth  of  October, 
1843,  to  the  llth  of  October,  1844,  of  a  house,  farm,  &c.,  at  a  certain  rent, 
and  occupied  the  same  as  tenant  to  him  for  that  year.  The  contract  for 
this  tenancy  was  by  parol,  and  was  made  by  the  deft,  expressly  with  Mr.  H. 
alone  in  his  own  right,  and  Mrs.  H.  was  no  party  thereto.  A  demand  and 
notice  in  writing  for  delivering  up  of  the  possession  by  the  deft,  was  made 
by  the  agent  of  the  pits.  The  deft,  retained  possession  of  the  premises  :  held, 
that  the  two  pits,  were  not  entitled  to  recover  in  this  joint  form  of  action, 
the  deft,  not  being  the  tenant  of  the  two  pits.,  and  the  reversion  not  being  in 
the  two  pits.,  but  in  the  husband  alone,  and  that  neither  the  averment  of  the 
tenancy  nor  the  words,  "  to  the  said  pits.,"  in  the  allegation  of  the  tenancy, 
could  be  rejected  (Harcourt  v.  Wyman,  18  Law  J.  453,  Exch.). 

Debt  for  Double  Value.']  Where  a  term  expires  by  efflux  of  time,  or  a 
yearly  tenancy  is  determining  by  the  landlord  giving  a  notice  to  quit,  he 
may  sue  in  debt  for  double  the  yearly  value  of  the  premises. 

The  4  Geo.  II.  c.  28,  s.  1,  provides,  that  in  case  any  tenant  for 
life,  *lives,  or  years,  or  other  persons  who  shall  come  into  posses-    [*1181] 
sion  of  any  lands,  tenements,  or  hereditaments,  by,  from,  under,  or 
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by  collusion  with  such  tenant  or  tenants,  shall*wil fully  hold  over  any  lands, 
&c.,  after  the  determination  of  the  term,  and  after  demand  made,  and  after 
notice  in  writing  given  for  delivering  the  possession  thereof  by  his  or  their 
landlord,  or  lessor,  or  the  person  to  whom  the  remainder  or  reversion  of 
such  lands,  &c.,  shall  belong,  his  or  their  agents  thereunto  lawfully  autho- 
rized, such  persons  so  holding  over  shall  for  the  time  he  or  they  shall  so 
hold  over,  or  keep  the  person  or  persons  entitled  out  of  the  possession  of  the 
said  lands,  &c.,  pay  to  the  persons  so  kept  out  of  possession,  their  executors, 
administrators,  or  assigns,  at  the  rate  of  double  the  yearly  value  of  the  said 
lands,  &c.,  so  long  as  the  same  are  detained. 

Tenants  in  common  cannot  sue  jointly  under  this  statute,  unless  there  has 
been  a  joint  denial  by  them  (Wilkinson  v.  Hall,  1  Bing.  N.  C.  713).  As  to 
whether  one  joint-tenant  is  liable  for  the  holding  over  of  his  covenant,  see 
Herts  v.  Horn,  6  M.  &  W.  993;  see  Woodfall. 

See  a  form  of  declaration  in  Wilkinson  v.  Hall,  1  Bing.  N.  C.  713;  Poole 
v.  Warren,  8  Ad.  &  E.  582;  Ch.  PI.  by  Pearson,  429. 

An  action  for  double  value  against  a  tenant  holding  over  after  notice  from 
his  landlord,  under  stat.  4  Geo.  II.  c.  28,  may  be  brought  in  the  county 
court  by  virtue  of  sect.  58  of  9  &  10  Viet.  c.  95  (Wickham  v.  Lee,  12  Jur. 
628,  Q.  B.). 

Arrears  of  rent  and  double  value,  recoverable  under  sect.  1  of  stat.  4 
Geo.  II.  c.  28,  are  not  "a  cause  of  action"  within  the  meaning  of  sect.  63 
of  stat.  9  &  10  Viet.  c.  95,  and,  therefore,  may  be  made  the  subject  of  two 
suits  in  the  county  court  (Ib.). 

Proof  of  the  Expiration  of  the  Term."]  This  is  generally  shown  by  evi- 
dence of  the  service  of  the  notice  to  quit  (see  "  EJECTMENT,"  Vol.  I.,  p. 
1024) ;  see  Poole  v.  Warren,  8  Ad.  &  E.  582,  where  it  was  held  sufficient, 
although  the  notice  only  contained  a  threat  that  double  rent  would  be  re- 
quired if  the  tenant  did  not  quit.  The  statute  requires  the  notice  to  be  in 
writing. 

Proof  of  Demand.']  The  statute  requires  that  a  demand  should  also  be 
made  where  a  trustee  joined  his  cestui  que  trust  in  a  mortgage  to  the  pit.,  and 
G.  was  appointed  to  be  the  agent  and  attorney  of  the  cestui  que  trust,  to  de- 
mand and  collect  rent,  to  give  notices  to  quit,  &c.,  and  to  act  in  all  respects 
as  the  cestui  que  trust  could  have  done  before  the  mortgage :  held,  that  G. 
was  authorized  to  make  the  demand  within  the  statute  (Poole  v.  Warren, 
supra).  So  has  a  person  appointed  by  the  Court  of  Chancery  to  receive  the 
rents  of  the  estate  (Wilkinson  v.  Colley,  5  Burr.  2694).  It  need  not  be 
proved  that  the  demand  was  made  on  or  before  the  expiration  of  the  tenancy 
(Cobb  v.  Stokes,  8  East,  361).  Where  the  rent  is  reserved  quarterly,  and 
the  possession  is  demanded  in  the  quarter,  the  pit.  cannot  recover  the  single 
rent  for  the  previous  fraction  of  the  quarter  (Cobb  v.  Stokes,  supra). 

Where  the  tenant  on  whom  the  notice  had  been  served  was  a  feme  ±otf, 
who  married  before  the  expiration  of  the  notice,  held,  that  debt  lay  against 
the  husband,  without  making  a  demand  upon  him,  and  the  wife  need  not  be 
joined  for  conformity  (Lake  v.  Smith,  1  N.  R.  174). 

Value.]  The  value  of  the  premises  must  be  proved.  Where  the  owner 
of  a  mill  let  part  of  it  to  the  deft.,  with  the  use  of  a  revolving  shaft  of  a 
steam-engine  which  passed  through  the  part  demised,  at  an  entire  rent,  it  was 
held,  that  the  valueof  the  power  should  be  excluded  in  estimating  the  value 
(Robinson  v.  Leuroy,  7  M.  &  W.  48). 
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The  deft,  usually  pleads  special  pleas  in  this  action,  but  qucere  whether 
not  guilty  or  nil  debet  would  not  compel  pit.  to  prove  his  declaration  (see 
Jones  v.  Williams,  ante,  Vol.  I.  p.  975).  A  recovery  in  ejectment  is  no 
waiver  of  the  deft.'s  right  to  the  double  value  between  the  expiration  of  the 
notice  and  the  recovery  in  ejectment  (Soulsby  v.  Neving,  9  East,  310).  The 
deft,  may  show  that  the  pit.  has  waived  his  notice. 

*It  is  a  question  for  the  jury,  where  the  pit.  has  received  rent  [*1182] 
after  the  expiration  of  the  notice,  whether  such  receipt  was  not  in 
satisfaction  of  the  double  value,  or  as  a  waiver  of  it  (Ryall  v.  Rich,  10  East, 
52).  Where  the  first  count  was  framed  on  the  statute  and  the  second  was 
for  use  and  occupation,  the  deft,  pleaded  to  the  first  count  nil  debet,  an  J  ;i 
tender  of  the  single  rent  before  action  to  the  second,  and  paid  money  into 
court,  which  pit.  took  out  and  proceeded  with  the  action:  held,  to  be  no 
waiver  of  plt.'s  right  to  the  double  value,  but  that  it  was  a  question  for  the 
jury,  and  that  pit.  going  on  after  taking  the  single  rent  out  of  court  was  evi- 
dence to  show  that  he  did  not  mean  to  waive  his  claim  for  the  double  value, 
but  to  take  the  single  rent  pro  rata  (Ib.).  If  the  deft,  hold  over  under  a  fair 
claim. of  right  it  will  not  be  a  wilful  holding  over,  even  although  it  appear 
he  had  really  no  right  (Wright  v.  Smith,  5  Esp.  203).  A  statement  by  one 
or  two  joint-tenants,  on  receipt  of  the  notice  that  "he  has  nothing  to  do  with 
the  land,"  is  not  evidence  in  his  favour  to  show  that  his  holding  over  was 
not  wilful  (Herst  v.  Horn,  6  M.  &  W.  393). 
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Pleadings  as  to,  p.  1182. — Replication,  p.  1183. — Declaration,  p.  1183. — 
Evidence  on  whom  Proof  lies,  p.  1183. — What  amounts  to  and  how 
proved,  p.  1183. —  The  Contract  mvst  be  usurious,  p.  1185. —  There  must 
be  a  Loan,  p.  1185. —  There  must  be  a  Risk,  p.  1188. —  Usury  must  exist 
at  Time  of  Contract,  p.  1188. — Renewed  Security,  p.  1189. — Compe- 
tency of  Witnesses,  p.  1190. 


Pleadings  as  to. 

THE  deft,  must  now  plead  usury  specially,  and  the  court  will  not  other- 
wise take  notice  of  the  fact,  even  on  demurrer  to  a  declaration,  which  sets 
out  the  contract  (Ferguson  v.  Sprang,  1  Ad.  &  E.  576).  It  must  show  the 
terms  of  the  usurious  contract,  the  time  of  forbearance,  and  the  sum  lent  and 
forborne  (Hill  v.  Montague,  2  M.  &  S.  377);  and  a  variance  in  this  respect 
between  the  contract  set  out  and  the  evidence  is  material,  even  although  laid 
under  a  videlicet  (1  Saund.  295,  n;  Partridge  v.  Coates,  R.  &  M.  153;  see 
Lee  v.  Cass,  1  Taunt.  511  ;  Tate  v.  Wellings,  3T.  R.  538).  As  to  the  day 
from  which  forbearance  is  to  be  stated,  where  a  cheque  is  received  in  pay- 
ment, see  Brook  v.  Middleton,  1  Camp.  445;  Borrodaill  v.  Middleton,  2 
Camp.  53.  See  a  plea  of  usury  on  the  renewal  of  a  bill,  Boulton  v.  Cogh- 
lan,  1  Bing.  N.  C.  640;  Fox  v.  Keeling,  2  Ad.  &  E.  670.  The  day  from 
which  forbearance  is  to  commence,  must  be  alleged  and  proved  as  stated 

(a)  3  U.  S.  Dig.  p.  613  ;  2  Supp.  U.  S.  Dig.  p.  903  ;  1  Ann.  Dig.  p.  475  ;  2  Id.  p.  361 ;  3 
Id.  p.  425. 
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(Ib. ;  Robson  v.  Fellows,  3  Bing.  N.  C.  396).  If  the  instrument  be  prima 
facie  valid,  the  court  will  not  decide  that  it  is  a  mere  colour  for  reserving 
more  than  legal  interest,  but  on  suspicion  arising  will  leave  it  to  the  jury  to 
say  whether  or  not  the  transaction  was  a  loan,  &c.,on  usurious  terms  (Tate 
v.  Wellings,  3  T.  R.  535 ;  Emmett  v.  Yea,  1  B.  &  P.  151 ;  Tregonning  v. 
Attenbury,  7  Bing.  97).  See  a  plea  of  usury  on  a  bond,  Hodgkinson  v. 
Wyatt,  4  Q.  B.  751.  And,  the  plea  will  be  insufficient,  unless  it  state  that 
the  deft,  was  indebted  to  the  pit.  at  the  time  the  bond,  &c.  was  given ;  or  that 
there  was  an  agreement  to  lend  money  upon  the  usurious  contract,  (12  Mod. 
385) ;  and  that  the  land  was  given  for  the  payment  of  usurious  interest 

(Cro.  Eliz.  104).  And  the  quantum  of  the  usurious  interest  must 
[*1183]  be  specified  (Hinton  v.  Roffee,  2  Show.  329);  *and  it  must  also 

be  stated,  that  the  unlawful  interest  was  for  forbearance  and  giving 
day  of  payment  (Jon.  W.  409) ;  and  the  statute  must  be  specially  averred, 
though  it  would  be  improper  to  recite  it  (Lut.  464;  Bro.  Abr.  Vade  Mecum, 
255). 

Replication.']  Where  the  deft,  pleads  usury  in  the  contract,  the  pit.  may 
reply,  that  the  contract  was  made  upon  a  good  and  legal  consideration,  and 
not  upon  the  supposed  unlawful  consideration  mentioned  in  the  plea  (Com. 
Dig.  Pleader,  2  W,  23;  2  T.  R.  439). 

See  a  plea  to  a  foreign  note,  that  it  was  void  on  account  of  usury  by  the 
law  of  the  country  where  it  was  made,  and  a  replication  in  denial  of  the 
law,  De  Bernardy  v.  Spalding,  4  Q.  B.  823.  Where  pit.  denies  that  the 
note  was  given  in  pursuance  of  the  usurious  contract,  he  would  admit  the 
previous  usury  (Carter  v.  James,  13  M.  &  W.  137) ;  when  deft,  by  his  plea 
brings  his  case  clearly  within  the  operation  of  the  statute  of  Anne,  pit.  must 
show  that  the  contract  was  entered  into  after  the  passing  of  the  statute  of 
Victoria,  post,  p.  1184,  and  that  it  does  not  relate  to  land  (Washbourne  v. 
Burrows,  1  Exch.  107,  116). 

Declaration.]  See  a  form  of  declaration  by  a  common  informer,  to  reco- 
ver a  penalty  inflicted  by  12  Anne,  st.  2,  c.  16,  for  usury,  1  Ch.  PI.  by  Pear- 
son, 439.  The  action  must  be  brought  within  a  year  from  the  time  the 
offence  is  complete,  by  taking  the  usurious  interest  (31  Eliz.  c.  5;  see  Lloyd 
v.  Williams,  2  Bla.  794;  Fisher  v.  Beazley,  Doug.  235;  Maddock  v.  Ham- 
mel,  7  T.  R.  184;  Wade  v.  Wilson,  1  East,  195;  Wright  v.  Laing,  3  B. 
&  C.  165).  The  venue  must  be  laid  where  the  interest  was  taken  (21  Jac. 
I.  c.  4 ;  Pearson  v.  M'Gowan,  3  B.  &  C.  700).  The  deft,  may  plead  the 
general  issue  by  statute  (Ch.  PI.  by  Pearson,  466). 

See  form  of  plea,  3  Ch.  PI.  966. 

Evidence. 

On  whom  Proof  lies.]  Upon  the  plea  of  usury,  the  proof  lies  entirely 
upon  the  deft.,  as  by  his  plea  he  admits  the  debt  (per  Holt,  C.  J.,  12  Mod. 
517). 

What  amounts  to,  and  how  proved.]  By  12  Anne,  st.  2,  c.  16,  it  was 
enacted,  "that  no  person,  upon  any  contract,  shall  take,  directly  or  indirectly, 
for  loan  of  any  moneys,  wares,  merchandizes,  or  other  commodities  what- 
ever, above  the  value  of  51.  for  the  forbearance  of  100Z.  per  year,  and  so 
after  that  rate  for  a  greater  or  lesser  sum,  or  for  a  longer  or  shorter  time;" 
and  "  all  bonds,  contracts,  and  assurances,  whatsoever,  made  for  payment 
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of  any  principal,  or  money  to  be  lent,  or  covenanted  to  be  performed, 
upon  or  for  any  usury,  whereupon  or  whereby  there  shall  be  reserved  or 
taken  above  the  rate  of  51.  in  the  hundred,  as  aforesaid,  shall  be  utterly 
void." 

Bills  of  exchange  and  promissory  notes  payable  at  or  within  three  months 
after  date,  or  not  having  more  than  three  months  to  run,  were  exempt  from 
the  operation  of  that  act,  by  3  &  4  Will.  IV.  c.  98,  s.  7 ;  and  this  latter  act 
is  still  further  extended,  for  it  is  enacted,  "  that  no  bill  of  exchange  or  pro- 
missory note,  payable  on  or  within  twelve  months  after  date,  or  not  having 
more  than  twelve  months  to  run,  nor  any  contract  for  the  loan  or  forbear- 
ance of  money  above  the  sum  of  10&  sterling,  shall,  by  reason  of  any  inte- 
rest taken  thereon,  or  secured  thereby,  or  any  agreement  to  pay 
*or  receive,  or  allow  interest  in  discounting,  negotiating  or  trans-  [*1184] 
ferring  any  such  bill  or  note,  be  void ;  nor  shall  the  liability  of  any 
party  to  any  bill  or  note,  nor  the  liability  of  any  person  borrowing  any  sum 
of  money  as  aforesaid,  be  affected  by  reason  of  any  law  in  force  for  the 
prevention  of  usury;  nor  shall  any  person  or  persons,  or  body  corporate, 
drawing,  accepting,  indorsing  or  signing  any  such  bill  or  note,  or  lending 
or  advancing  or  forbearing  any  money  as  aforesaid,  or  taking  more  than  the 
just  rate  of  interest  in  Great  Britain  and  Ireland  respectively,  for  the  loan 
or  forbearance  of  money  as  aforesaid,  be  subject  to  any  penalties  under  any 
statute  or  law  relating  to  usury,  or  any  other  penalty  or  forfeiture,  anything 
in  any  law  or  statute  relating  to  usury,  or  any  law  whatsoever  in  force  in 
any  part  of  the  United  Kingdom,  to  the  contrary,  notwithstanding:  provided 
always,  that  nothing  herein  contained  shall  extend  to  the  loan  or  forbear- 
ance of  any  money  upon  the  security  of  any  lands,  tenements,  heredita- 
ments, or  any  estate  or  interest  therein"  (2  &  3  Viet.  c.  37,  continued  by  4 
&  5  Viet.  c.  54 ;  5  &  6  Viet.  c.  45 ;  and  8  &  9  Viet.  c.  102).  This  statute 
does  not  repeal  the  statute  of  Anne,  but  takes  out  of  its  operation  all  con- 
tracts therein  declared  usurious,  except  those  which  affect  lands,  &c.  (Thi- 
bault  v.  Gibson,  12  M.  &  W.  88). 

The  statute  applies  to  a  note  payable  to  A.,  or  order,  on  demand  (Val- 
lance  v.  Siddel,  6  Ad.  &  E.  932) ;  and  a  warrant  of  attorney  given  to 
secure  the  payment  of  a  note  within  the  stafute  will  equally  be  protected 
(Connop  v.  Meaks,  2  Ad.  &  E.  326).  A  loan,  upon  usurious  interest  se- 
cured by  a  deposit  of  a  lease  and  a  warrant  of  attorney,  is  not  brought 
within  the  protection  of  the  act  by  the  addition  of  a  promissory  note  as  a 
further  security  (Berrington  v.  Collis,  7  Sco.  302).  A.  agreed  with  B.  to 
lend  him  200£  at  the  rate  of  Is.  in  the  pound  per  month,  (60  per  cent,  per 
annum,)  to  be  secured  thus :  whenever  any  portion  ef  the  money  should  be 
advanced,  the  borrower  was  to  give  a  promissory  note,  payable  one  month 
after  date,  to  be  renewed  as  often  it  should  fall  due,  and  for  each  renewal  Is. 
in  the  pound  was  to  be  paid  as  discount :  held,  that  the  notes  were  within 
the  act  (Holt  v.  Miers,  5  M.  &  W.  168;  see  King  v.  Braddon,  10  Ad.  & 
E.  675). 

As  to  the  proviso,  it  seems  that  where  collateral  securities  have  been 
given,  whether  of  freehold  or  leasehold  property,  the  bill  or  note  is  not  pro- 
tected (Hodgkinson  v.  Wyatt,  4  Q.  B.  749 ;  Follett  v.  Moore,  19  Law  J.  6, 
Ex.)  Securities  on  land,  by  way  of  equitable  mortgage,  are  within  the  pro- 
viso (Hodgkinson  v.  Wyatt,  supra) ;  but  where  a  loan  or  discount  of  bills 
is  obtained  with  a  warrant  of  attorney,  to  enter  up  immediate  judgment,  the 
fact  of  such  judgment  becoming  a  charge  upon  lands,  does  not  bring  the 
case  within  the  proviso  (Lane  v.  Horlock,  4  D.  &  L.  408 ;  per  Wightman, 
J.).  If  a  deed  be  deposited  to  pay  a  debt  then  legally  due,  and  a  bill  be 
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afterwards  taken  for  that  debt  at  usurious  interest,  the  original  transaction 
is  not  invalidated  (Bell  v.  Coleman,  2  C.  B.  268;  see  Doe  v.  King,  11  M. 
&  W.  336  ;  per  Parke,  B.).  T.,  having  applied  to  deft,  for  the  loan  of  500£, 
received  the  amount,  and  delivered  to  him  the  following  document:  "I  pro- 
mise to  pay  Mr.  H.  C.  M.  or  order,  on  demand,  the  sum  of  500/.,  for  which 
I  agree  to  pay  him  71.  per  cent,  per  annum,  and  also  to  give  him  my  life 
policy  for  500£,  and  the  lease* of  my  house,  to  receive  all  benefit  arising 
from  the  same,  on  default  of  my  payment  of  the  500/.,  which  sum  I  have 
this  day  borrowed  of  him. — W.  H.  T."  The  lease  and  policy  were  depo- 
sited a  few  days  afterwards.  About  three  weeks  afterwards  T.  executed  to 
the  deft,  an  assignment  of  the  house  in  question  to  secure  the  above  sum, 
and  subsequently  made  several  ^payments  of  interest  at  11.  per 
[*1185]  cent.:  held,  that  the  transaction  was  within  21  Anne,  c.  16;  that 
the  instrument,  not  being  a  promissory  note,  was  not  protected  by 
3  &  4  Will.  IV.  c.  98,  s.  7,  and  that  the  assignees  of  T.  were  entitled  to 
recover  possession  of  the  lease  and  policy  (Follett  v.  Moore,  supra).  Qucera, 
whether  the  instrument  could  have  been  protected  by  the  3  &  4  Will.  IV.  c. 
98,  s.  7,  if  it  had  amounted  to  a  promissory  note  (Ib.). 

These  statutes  being  confined  in  their  operation  to  bills,  &c.,  which  do 
not  exceed  twelve  months  from  their  date,  and  to  loans  where  the  money  ad- 
vanced does  not  amount  to  more  than  10£,  the  statute  of  Anne  applies  to  all 
other  contracts,  and  the  cases  which  have  been  decided  upon  it  will  still 
apply. 

To  constitute  usury  under  this  act,  there  must  be,  1,  a  contract  with  an 
unlawful  intent  to  take  illegal  interest ;  2,  a  direct  loan  and  a  taking  of,  or 
agreement  to  take,  illegal  interest  for  the  forbearance  of  repayment,  or  there 
must  be  some  device  for  avoiding  the  appearance  of  a  loan,  or  forbearance, 
when  one  existed  (3  Ch.  Com.  L.  88  ;  Harvey  v.  Archbold,  3  B.  &  C.  626  ; 
Lloyd  v.  Williams,  3  Wils.  261 ;  Barclay  v.  Walmsley,  4  East,  57  ;  Gilpin 
v.  Enderby,  5  B.  &  Ad  963) ;  3,  the  principal  should  be  put  in  hazard ;  4, 
the  contract  should  be  tainted  with  usury  in  concoction,  and  any  subsequent 
corrupt  contract  will  not  invalidate  it  (Parr  v.  Eliason,  1  East,  95). 

1.  It  must  be  shown  that  there  was  a  contract  or  agreement  for  usurious 
interest ;  for,  if  the  interest  appear  to  have  been  reserved  by  mistake  or 
upon  an  error  in  computation,  the  contract  will  not  be  thereby  avoided 
(Glasfurd  v.  Laing,  1   Camp.  149;  Nevison  v.  Whitley,  Cro.  Car.  501 ; 
Lloyd  v.  Williams,  3  Wils.  261 ;  see  Hammet  v.  Yea,  1  B.  &  P.  151 ; 
Hart  v.  Gunnell,  Peak.  Ad.  Ca.  177).     But,  where  the  agreement  is  on  the 
face  of  it  clearly  usurious,  the  intention  of  the  parties,  and  that  they  were 
ignorant  of  the  fact,  will  not  prevent  it  from  being  void  (Marsh  v.  Martin- 
dale,  3  B.  &  P.  159 ;  Beete  v.  Bidgood,  7  B.  &  C.  458  ;  see  Enderby  v.  Gilpin, 
5  Moo.  588 ;  Salarte  v.  Mellville,  7  B.  &  C.  430). 

2.  The  loan  must  appear  to  be  one  properly  so  called ;  that  is,  temporary 
letting  for  profit,  of  the  use  of  money,  &c.,  to  be  retured  to  the  lender. 
Therefore,  a  stipulation  that  London  bankers  should  accept  and  pay  bills 
drawn  in  the  country  for  a  commission  of  five  per  cent.,  being  furnished  with 
funds  to  pay  the  bills  before  they  became  due,  is  not  usurious,  as  no  loan  is 
contemplated  (Masterman  v.  Cowie,  3  Camp.  488).     Nor  is  it  usury  for  an 
acceptor  of  a  bill  to  discount  his  own  acceptance  at  a  premium  (Barclay  v. 
Walmsley,  4  East,  55).     Nor  is  a  bona  fide  sale  of  a  bill,  for  a  less  sum 
than  the  amount  of  the  bill,  usurious  (Ex  parte  Lee,  1  P.  Wms.  782,  783) ; 
if,  however,  the  sale  be  a  mere  pretext,  it  is  otherwise  (R.  v.  Ridge,  4  Pri. 
56;  Beete  v.  Bidgood,  7  B.  &  C.  453).    Where  money  is  lent  by  a  cheque 
upon  a  banker,  without  a  previous  agreement  to  consider  the  cheque  as 
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cash,  it  is  no  loan  or  forbearance  within  the  Statute  of  Usury  till  cash  is 
actually  received  for  the  cheque  (Brook  v.  Middleton,  1  Camp.  445,j9er 
Ld.  Ellenborough,  10  East,  268).  And  a  remittance,  by  an  agent,  to 
whom  goods  are  consigned,  of  the  probable  amount  of  the  proceeds  of  the 
goods  by  anticipation  to  his  principal,  would  not  seern  to  amount  to  a  loan, 
so  as  to  make  a  charge  of  61.  per  cent,  usurious  (Harvey  v.  Archbold,  3  B. 
&  C.  626 ;  5  D.  &  R.  500). 

The  acceptor  of  a  bill  who  takes  a  premium  of  6d.  in  the  pound  from  the 
indorsee  and  holder,  for  payment  of  the  bill  before  it  shall  become  due,  is 
not  guilty  of  usury  (Barclay  v.  Walmsley,  4  East,  55).     By  the  rules  of  a 
mutual  benefit  society,  portions  of  the  stock  *or  fund  of  the  so- 
ciety were  from  time  to  time  put  up  to  competition  amongst  the    [*1186] 
members,  by  way  of  loan,  at  51.  per  cent,  interest  in  addition  to 
the  premium,  the  highest  bidder  obtaining  the  loan.     The  deft,  bid  15^.  175. 
6d.  for  the  loan  of  80/.,  with  51.  per  cent,  interest :  held,  that  the  transac- 
tion was  not  usurious  (Silver  v.  Barnes,  8  Sco.  300). 

Nor  is  usury  committed  with  respect  to  a  charge  for  commission,  where 
the  excessive  charge  is  referable  to  the  trouble,  expense,  and  inconvenience 
incurred  by  the  lender  of  the  money,  and  not  to  a  charge  of  interest  (Aurial 
v.  Thomas,  2  T.  R.  52 ;  Holt,  263 ;  Stoveld  v.  Eade,  4  Bing.  81  ;  Ex  parte 
Goss,  2  D.  &  C.  240).  Whether  a  commission  of  one  half  per  cent.,  upon 
a  banking  account,  be  usurious  or  not,  is  a  question  for  the  jury,  depending 
upon  whether  it  may  be  ascribed  to  a  reasonable  remuneration  for  trouble 
and  expense,  or  whether  it  be  a  colour  for  the  payment  of  interest  above  51. 
per  cent,  upon  a  loan  of  money ;  and,  if  there  be  a  contrariety  of  evidence 
upon  that  point,  the  court  will  not  set  aside  the  verdict,  and  grant  a  new 
trial,  although  the  verdict  be  against  the  opinion  and  direction  of  the  judge 
who  tried  it,  unless  it  appears  clearly  that  the  jury  have  drawn  an  erroneous 
conclusion  (Carstairs  v.  Stein,  4  M.  &  S.  192).  And,  where  a  judge  leaves 
it  to  the  jury  to  draw  their  own  conclusion  on  a  question  of  usury,  their  ver- 
dict cannot  be  disturbed  on  account  of  an  erroneous  opinion  upon  the  mat- 
ter of  fact  expressed  by  the  judge  (Solarti  v.  Melville,  7  B.  &  C.  430  ;  Russ. 
&  M.  198). 

Taking  of  discount  in  advance  on  the  loan  of  money  advanced  in  dis- 
counting bills,  when  negotiated  in  the  ordinary  course  of  trade,  is  not  usu- 
rious (Bla.  792  ;  Holt,  N.  P.  262  ;  3  B.  &  P.  154).  And,  if  a  person  upon 
whom  a  bill  is  drawn,  which  has  some  time  to  run,  gives  the  amount  of  the 
bill  to  the  holder,  deducting  from  it  a  sum  more  than  the  legal  interest  for 
the  time  the  bill  has  to  run,  it  is  not  usury  (Barclay,  q.'t.  v.  Walmsley,  4 
East,  57;  5  Esp.  11).  Therefore,  the  acceptor  of  a  bill,  dated  4th  July, 
and  due  7th  September,  taking  a  premium  of  sixpence  in  the  pound,  from 
the  indorsee  and  holder,  for  payment  of  the  bill  on  the  20th  of  August,  be- 
fore it  is  due,  is  not  guilty  of  usury  (Ib.).  But  an  agreement,  on  discount- 
ing a  bill,  that  the  party  should  take  in  part  payment  another  bill,  which 
had  time  to  run,  as  cash,  although  the  full  discount  was  taken,  is  usurious 
(Parr  v.  Eliason,  1  East,  92).  If  a  country  banker,  discounting  a  bill,  takes 
interest  for  the  whole  time  it  has  to  run,  and,  instead  of  paying  money  for 
the  bill,  gives  notes  payable  in  London,  at  three  days  after  sight,  such 
country  banker  is  guilty  of  usury  (Matthews  v.  Griffiths,  Pea.  200;  1  B.  & 
P.  155,  n.).  If  a  party,  in  discounting  a  bill,  makes  the  holder  of  it  take 
goods  of  a  certain  ascertained  value,  at  a  higher  value,  that  shall  be  deemed 
usury  (Pratt  v.  Willery,  1  Esp.  40).  Though  a  loan  have  the  form  and 
complexion  of  a  sale,  it  will  be  void;  if,  however,  it  appear  that  a  sale  were 
intended,  the  contract  is  valid ;  but  this  is  a  question  for  the  jury  as  to  the 
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real  intentions  of  the  parties.  And  thus,  where  A.,  in  consideration  of  a  cer- 
tain sum  of  money,  conveys  premises  to  B.,  and,  at  the  same  time,  an  agree- 
ment is  entered  into  between  them,  that  A.  shall  purchase  the  same  premises, 
within  fifteen  months,  at  a  considerable  advance  upon  the  original  purchase- 
money,  and  B.  agrees  to  sell  and  re-convey  at  such  advance,  it  was  held 
(per  Gibbs,  C.  J.),  that,  in  point  of  law,  such  contract  was  not  usurious,  un- 
less it  were  meant  as  a  cover  for  a  loan  of  money,  which  was  a  question  of 
fact  for  a  jury  (Doe  d.  Metcalf  v.  Brown,  Holt,  N.  P.  295). 

An  agreement  to  pay  121.  per  cent,  on  the  amount  of  the  pur- 
[*1187]  chase-money  *is  not  usurious,  though  there  be  a  covenant  to  keep 
the  vessel  insured,  and  that  the  pit.  shall  be  entitled  to  his  share  of 
the  money,  to  be  recovered  from  the  underwriters  (Grigg  v.  Stoker,  Forrest, 
4).  And  an  agreement  for  the  payment  of  the  purchase-money  of  an  estate 
by  instalments,  with  interest  beyond  the  legal  rate,  is  not  usurious,  if  the 
sum  stipulated  for  as  interest  is  in  fact  a  part  of  the  purchase-money  (Bute 
v.  Bigood,  Moo.  &  R.  143;  7  B.  &  C.  453).  But  a  beneficial  lease  ob- 
tained under  the  influence  of  loans  of  money,  made  or  expected  to  be  made 
by  the  lessee  to  the  lessor,  a  distressed  man,  has  been  considered  void,  and 
a  fraudulent  evasion  of  the  statute  (Drew  v.  Power,  1  Sch.  &  Lef.  182). 
And  an  agreement  that,  upon  the  advance  of  money  by  A.  to  B.,  A.  shall 
assign  to  B.  the  lease  of  the  premises  of  greater  value,  with  a  power  of 
redemption  on  repayment  of  the  money,  and  that,  in  the  mean  time,  B.  shall 
grant  A.  an  underlease  of  the  premises  at  a  greater  rent  than  the  legal 
interest  of  the  money,  A.  insuring  the  premises  and  paying  the  ground-rent 
and  taxes,  is  usurious,  the  agreement  being  intended  as  a  security  for  a 
loan,  and  not  as  a  purchase  of  the  lease  (4  Camp.  1).  Where  a  contract 
for  the  loan  of  money  is  void  for  usury,  a  separate  security  for  the  principal 
or  interest  only  can  be  enforced  (Cro.  Jac.  252) ;  and  it  is  immaterial  that 
that  the  usurious  contract  is  to  be  executed,  and  is  evidenced  by  two  sepa- 
rate instruments  instead  of  one  (White  v.  Wright,  3  B.  &  C.  273 ;  5  D.  & 
R.  110). 

The  statute  extends  to  loans  of  money's  worth,  as  stock,  as  well  as  money. 
Thus,  where  A.  lent.  400/.  stock  to  B.,  staking  as  security  an  agreement 
from  B.  replace  the  stock  on  request,  and  a  bond  for  the  payment  of  the 
produce  of  the  stock,  and  reserving  to  himself  the  dividends  of  the  stock  for 
interest,  and  the  option  either  to  have  the  stock  replaced  or  the  produce  of 
it  paid  in  money,  with  interest,  at  5  per  cent.,  it  was  held  usurious  (White 
v.  Wright,  3  B.  &  C.  273;  5  D.  &  R.  110;  see  Tate  v.  Wellings,  3  T.  R. 
531 ;  Maddockv.  Rumball,  8  East,  304;  Baldero  v.  Jackson,  11  East,  612). 
A  contract  that  stock  shall  be  taken  at  more  than  5  per  cent,  interest  for  a 
sum  which  is  more  than  the  market  price  is  usurious  (Ib. ;  Parker  v.  Rams- 
bottom,  3  B.  &  C.  257). 

And  it  would  seem,  that  lending  money  on.  continuation,  is  usurious 
(S medley  v.  Roberts,  2  Camp.  607,  Ellenborough).  And  where  A.  gave  to 
B.  three  bills  of  exchange,  as  security  for  money  lent,  and  usurious  interest 
thereon,  and,  before  the  bills  became  due,  B.  advanced  to  A.  a  further  sum 
of  money  upon  his  general  credit  and  account,  by  means  of  which  A.  was 
enabled  to  pay  the  bills,  it  was  held  that,  by  such  payment  of  the  bills,  the 
usurious  interest  was  also  paid  (Wright  v.  Laing,  3  B.  &  C.  165 ;  4  D.  & 
R.  783). 

Usurious  contracts  are  to  be  proved  as  alleged.  It  is  sufficient  to  prove 
the  loan  of  forbearance,  according  to  its  substance  and  legal  effect.  A  for- 
bearance by  C.  to  A.  is  proved  by  evidence  that  A.  is  debtor  to  B.,  and  B. 
to  C.,  and  of  an  agreement  for  an  usurious  consideration  to  be  paid  to  C., 


USURY,  DEFENCE  OF.  1187 

that  he  shall  take  A.  as  his  debtor  (Wade  v.  Wilson,  1  East,  195);  although 
B.  join  A.  in  the  security  to  C.  (Ib.).  So  it  would  be  by  evidence  of  a  loan 
by  C.  to  B.  and  the  giving  a  note  as  security  by  A.  to  C.,  more  than 
legal  interest  having  been  taken  for  forbearance  on  the  note  (Manners  v. 
Poston,  3  B.  &  P.  343;  Stark.  Ev.  1522).  If  goods  are  taken  in  part  of 
money  agree  to  be  advanced  as  a  loan,  the  law,  it  seems,  will  not  presume 
usury,  and  the  lender  is  not  to  be  called  on  to  show  their  value.  But, 
where  the  borrower  is  compelled  to  take  the  goods,  it  will  create  a  suspicion 
that  usurious  interest  was  contemplated,  and  it  will  therefore  be  incumbent 
on  the  lender  to  show,  that  the  goods  were  reasonably  worth  the  sum 
charged  (2  Camp.  375,  553 ;  1  Esp.  40). 

*3.  Risk. — The  contract  will  not  be  usurious,  notwithstanding 
more  than  51.  per  cent,  is  reserved  on  the  loan,  if  the  principal  and    [*1188] 
interest  are  subject  to  risk,  and  the  lender,  on  some  specified  con- 
tingency,  runs  the  risk  of  losing  both  (Cro.  Jac.  208 ;  Morse  v.  Wilson,  4 
T.  R.  356 ;  Doe  v.  Chambers,  4  Camp.  4 ;  Roberts  v.  Trenayne,  Cowp. 
770 ;  White  v.  Wright,  3  B.  &  C.  277 ;  2  Hawk.  P.  C.  book  1,  c.  82,  s. 
24  et  seq. 

Thus,  an  extortionate  post-orbit  bond,  however  gross,  cannot  be  considered 
as  usury  (Matthews  v.  Lewis,  1  Anst.  7).  A  bond  in  the  penalty  of  200£, 
conditioned  for  the  performance  of  articles  of  partnership,  was  held  not  to 
be  an  usurious  contract  (Morisset  v.  King,  2  Burr.  891).  A  real  bona  fide 
wager,  not  at  all  intended  as  a  loan,  is  not  an  usurious  contract  (Lamego  v. 
Gould,  2  Burr.  715  ;  2  Lord  Kenyon,  422).  But,  if  it  appear,  that  the  con- 
tingency contemplated  in  the  agreement  is  so  slight  as  to  be  nearly  allied  to 
a  positive  certainty,  or  appears  to  be  a  mere  device  to  evade  the  statute,  or 
if  the  casualty  affects  the  interest  only,  and  not  the  principal,  it  will  be  held 
usurious  (Cro.  Jac.  508 ;  3  B.  &  C.  277). 

The  bona  fide  purchase  of  an  annuity,  however  exorbitant  the  terms,  is 
not  usury,  unless  the  transaction  was  really  a  loan  (Marsh  v.  Martindale,  3 
B.  &  P.  159 ;  Chillingworlh  v.  Chillingworth,  1  Jur.  304).  An  annuity  for 
four  lives,  with  a  covenant  that  the  grantor  should  insure  the  principal  sum 
within  thirty  days  after  the  expiration  of  thirty  days,  is  not  an  usurious  con- 
tract (In  re  Naish,  7  Bing.  150;  Holland  v.  Pelham,  1  Cr.  &  J.  575).  A., 
at  B.'s  request,  advanced  200£  and  took  his  warrant  of  attorney  for  pay- 
ment as  follows: — 100/.  at  Christmas,  1829,  if  both  should  be  then  living; 
100/.  at  Midsummer,  1830,  if  both  should  be  then  living;  and  WQl.  at 
Christmas,  1830,  on  same  condition  ;  judgment  being  entered  up  for  the  last 
100/.,  on  motion  to  set  aside  the  judgment  as  grounded  on  an  usurious  con- 
tract :  held,  that  it  did  not  sufficiently  appear  to  warrant  the  interference  of 
the  court  (Flight  v.  Chaplin,  2  B.  &  Ad.  112).  If  the  lender  become  a 
partner  with  the  borrower,  it  is  not  usurious  to  allow  him  profits  from  the 
business  on  the  sum  which  he  brings  into  it,  at  a  rate  over  51.  per  cent. 
(Moresset  v.  King,  2  Burr.  891 ;  Hoare  v.  Dawes,  1  Doug.  372 ;  Enderby 
v.  Gilpin,  5  Moo.  571 ;  Gilpin  v.  Enderby,  5  B.  &  A.  954).  But  if  the 
money  and  5/.  per  cent,  interest  be  secured  by  a  bond,  and  by  another  deed 
the  borrower  covenants  to  pay  a  portion  of  the  profits  of  a  business  carried 
on  by  him  with  another,  this  is  usurious  (Morse  v.  Wilson,  4  T.  R.  353 ; 
see  Enderby  v.  Gilpin,  5  Moo.  571).  If  the  only  risk  be  the  solvency  of  the 
borrower,  that  is  not  sufficient  (Doe  v.  Chambers,  4  Camp.  4,  per  Lord  Ellen- 
borough,  C.  J.). 

4.  To  defeat  a  debt  on  the  ground  of  usury,  the  contract  must  have  been 
usurious  at  the  time  the  debt  was  created  ;  for,  if  the  demand  do  not  origi- 
nate in,  or  accrue  from,  an  usurious  bargain,  no  after- reservation  of  illegal 
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interest,  or  subsequent  arrangement  for  an  usurious  security,  will  void  the 
original  claim  (Tate  v.  Wellings,  3  T.  R.  539;  1  Saund.  295,  n. ;  Parr  v. 
Kliuson,  1  East,  92 ;  Phillips  v.  Cockayne,  3  Camp.  119;  Parker  v.  Ram- 
bottom,  supra).  But  if  at  the  time  of  the  loan  a  note  be  taken  as  security 
for  principal  and  usurious  interest,  the  inference  is,  the  money  was  lent  on 
usurious  terms  (Scott  v.  Nichol,  Doug.  318). 

As  to  the  rule  in  case  of  sale  or  lease  of  realty,  see  Sinclair  v.  Stevenson, 
10  Moo.  47;  2  Bing.  514;  Drew  v.  Power,  1  Sch.  &  Lef.  182;  Doe  v. 
Chambers,  4  Camp.  1 ;  Holt,  N.  P.  295 ;  3  T.  R.  425 ;  Ch.  Contr.  609). 
And,  if  a  bond  be  given  for  the  repayment  of  money,  with  interest  at  51. 

per  cent.,  proof  that  the  obligee  has  received  interest  at  7-J-  per 
[*1189]    *cent.  will  not  avoid  the  bond,  unless  the  jury  are  satisfied  that  it 

was  agreed,  at  or  before  the  execution  of  the  bond,  that  more 
than  51.  per  cent,  should  be  paid  (Fussil  v.  Brookes,  2  C.  &  P.  318). 

Renewed  Security.']  A  contract  originally  tainted  will  not  be  rendered 
valid  by  taking  any  renewed  security  for  the  illegal  interest,  unless  there  is 
an  express  agreement  to  expunge  the  original  bad  part  of  the  debt,  or  forego 
the  excess  of  interest.  A  security  given  in  lieu  of  a  former  security,  which 
was  tainted  by  usury,  is  void,  unless,  in  the  second  security,  a  deduction  is 
made  of  all  sums  paid  usuriously  under  the  former  security  (Wickes  v.  Go- 
gerle,  2  C.  &  P.  397  ;  1  R.  &  M.  123).  A  party  cannot  recover  on  a  new 
instrument  which  operates  as  a  security  for  any  usurious  interest,  although 
it  is  founded  upon  a  new  settlement  of  the  account  between  the  borrower  and 
lender,  and  the  original  securities  have  been  cancelled  (Preston  v.  Jackson, 
2  Stark.  237),  A  fresh  security,  given  for  the  balance  of  a  debt  originally 
usurious,  is  so  likewise  (Pickering  v.  Banks,  Forrest.  72).  But  a  bona  fide 
debt  is  not  destroyed,  by  being  mingled  with  an  usurious  contract  relating  to 
it  (Gray  v.  Fowler,  1  H.  Bl.  462). 

And  it  is  not  usury  where  the  payment  is  in  the  nature  of  a  penalty,  as 
where  it  is  in  the  election  of  the  borrower,  at  the  time  of  entering  into  the 
contract,  to  avoid  paying  any  more  than  five  per  cent.,  by  payment  at  the 
day  (Floyer  v.  Edwards,  Lofft.  395).  If  A.  be  indebted  to  B.  in  80£,  and 
give  a  promissory  note  for  811.  3s.,  payable  by  four  quarterly  instalments 
(being  the  amount  of  principal  and  interest  to  the  time  of  the  last  instalment), 
and  that,  in  case  default  should  be  made  in  payment  of  any  one  instalment, 
the  whole  sum  should  become  payable,  it  has  been  held,  that  A.  is  entitled  to 
recover  the  whole  of  such  sum  on  default  being  made  in  payment  of  the  first 
instalment,  as  it  was  a  stipulation  between  the  parties  in  nature  of  a  penalty, 
and  therefore  not  an  usurious  contract  or  agreement  (Wells  v.  Girling,  4  Moo. 
78  ;  1  B.  &  B.  449).  And,  where  usurious  security  is  given  for  a  legal  sub- 
sisting debt,  although  the  security  is  void,  the  debt  is  not  extinguished  (Phil- 
lips v.  Cockayne,  3  Camp.  119,  Ellenborough).  If  a  bond,  void  on  the 
ground  of  usury,  be  cancelled,  and  another  taken,  after  a  deduction  from  the 
original  principal  of  a  payment  made  under  the  former  one,  the  latter  is  valid 
(Wright  v.  Wheeler,  1  Camp.  165,  n.,  Lawrence).  After  usurious  securities, 
given  for  a  loan,  have  been  destroyed  by  mutual  consent,  a  promise  by  the 
borrower  to  repay  the  principal  and  legal  interest  is  sufficient  (Barnes  v. 
Hedley,  2  Taunt.  184;  1  Camp.  157,  190). 

Where  the  contract  and  loan  have  been  made  abroad,  and  are  not  usuri- 
ous in  the  country  where  they  were  made,  they  will  not  be  considered  so  in 
this  country  (Harvey  v.  Archibald,  3  B.  &  C.  626;  5  D.  &  R.  500). 

By  the  stat.  58  Geo.  III.  c.  93,  no  bill  of  exchange  or  promissory  note 
shall,  though  it  may  have  been  given  for  an  usurious  consideration,  or  upon 
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an  usurious  contract,  be  void  in  the  hands  of  an  indorsee  for  valuable  con- 
sideration, unless  such  indorsee  had,  at  the  time  of  discounting  or  paying 
such  consideration  for  the  same,  actual  notice  that  such  bill  or  note  had  been 
originally  tainted  with  usury  (see  Holt,  N.  P.  257). 

The  holder  of  a  bill  who  sues  thereon  must  prove  that  he  holds  it  for 
value,  so  soon  as  the  deft,  has  shown  that  there  was  usury  between  prior 
parties  to  the  instrument  (Wyatt  v.  Campbell,  Moo.  &  M.  80). 

*  Where  the  contract  is  void  no  security  for  the  principal  or  in-    [*1190] 
terest  can  be  enforced,  even  where  there  are  separate  instruments 
(Ch.  Contr.  609  ;  White  v.  Wright,  ante,  p.  1187). 

The  offence  is  not  complete  until  there  is  an  actual  receipt  of  the  usurious 
interesr(Smith  v.  Bond,  11  M.  &.W.  549,  per.  cur. ;  Ch.  Contr.  610  ;  Wood 
v.  Grimwood,  10  B.  &  C.  679).  Yet  the  contract  may  be  void  without  such 
receipt  (Ib.). 

Competency  of  Witnesses. 

To  establish  usury  as  a  defence,  a  witness  is,  in  some  cases,  competent  to 
invalidate  his  own  instrument.  Thus,  in  an  action  by  the  indorsee  of  a  bill 
of  exchange  against  the  acceptor,  Kord  Kenyon,  C.  J.,  held,  that  the  drawer, 
when  released,  was  a  competent  witness  to  prove  that  he  had  given  it  to  the 
pit.  on  an  usurious  consideration  (Rich  v.  Topping,  Pea.  224;  1  Esp.  176; 
Brand  v.  Ackerman,  5  Esp.  119;  Jordaine  v.  Lashbrooke,  7  T.  R.  601). 
But,  in  an  action  against  the  acceptor  of  a  bill,  accepted  for  the  accommo- 
dation of  the  drawer,  the  drawer  is  not  a  competent  witness  to  prove  that 
the  holder  came  by  the  bill  on  an  usurious  consideration,  because  he  does 
not  stand  indifferently  liable  to  the  holder  and  the  acceptor  (Jones  v.  Brook, 
4  Taunt.  464).  An  attorney  who  prepares  deeds  which  are  granted  on  an 
usurious  consideration,  may  be  examined  by  the  deft,  to  prove  the  usury,  as 
his  privilege  of  confidence  will  not  extend  to  the  original  formation  of  the 
deeds  upon  which  the  action  was  brought  (per  Lord  Kenyon,  C.  J.,  Duffin 
v.  Smith,  Pea.  108).  And,  in  an  action  by  the  indorsee  against  the  maker 
of  a  promissory  note,  where  usury  was  set  up  as  a  defence,  letters  may  be  ad- 
mitted in  evidence  from  the  payee  to  the  maker,  stating  the  usurious  considera- 
tion between  them,  it  having  been  shown  that  the  letters  were  written  at  the 
same  time  with  the  making  of  the  note  (Kent  v.  Lowden,  1  Camp.  177). 


VARIANCES.(a) 

A  VARIANCE  between  the  proof  and  the  material  averments  in  the  plead- 
ings, is,  as  we  have  seen  throughout  the  work,  fatal  to  the  party  pleading, 
and  prevents  his  succeeding  on  the  trial  (see  the  various  titles  throughout  the 
work,  and  wherein  the  Variances  in  each  particular  action  and  defence  have 
been  considered).  By  the  act  9  Geo.  IV.  c.  15  (Lord  Tenterden's),  the  seri- 
ous consequences  arising  from  trifling  variances  on  written  documents  have 
b3en  avoided.  By  that  act,  after  reciting  that  "  great  expense  is  often  in- 
curred, and  delay  or  failure  of  justice  takes  place  at  trials,  by  reason  of 
variances  between  writings  produced  in  evidence,  and  the  recital  or  setting 
forth  thereoi  upon  the  record  on  which  the  trial  is  had,  in  matters  not  mate- 
rial to  the  merits  of  the  case,  and  such  record  cannot  now  in  any  case  be 

(a)  2  Supp.  U.  S.  Dig.  p.  532;  1  Ann,  Dig.  p.  397  ;  2  Id.  p.  300 ;  3  Id.  p.  361. 
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amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at  any 
time,"  it  is  enacted,  "that  it  shall  and  may  be  lawful  for  every  court 
of  record,  holding  pleas  in  civil  actions,  any  judge  sitting  at  nisi  prius, 
and  any  court  of  oyer  and  terminer  and  general  gaol  delivery  in  Eng- 
land, Wales,  the  town  of  Berwick-upon-Tweed,  and  Ireland,  if  such  court 
or  judge  shall  see  fit  so  to  do,  to  cause  the  record  on  which  any  trial 
may  be  pending  before  any  such  judge  or  court  in  any  civil  action,  or  in 
any  indictment  or  information  for  any  misdemeanor,  when  any  variance 
shall  appear  between  any  matter  in  writing  or  in  print  produced  in  evidence, 
and  the  recital  or  setting  forth  thereof  upon  the  record  whereon 
[*1191]  the  trial  is  pending,  to  be  forthwith  amended  in  such  *particular 

by  some  officer  of  the  court,  on  payment  of  such  costs  (if  any) 
the  other  party,  as  such  judge  or  court  shall  think  reasonable ;  and  thereupor 
the  trial  shall  proceed  as  if  no  such  variance  had  appeared ;  and,  in  case 
such  trial  shall  be  had  at  nisi  prius,  the  order  for  the  amendment  shall  be 
indorsed  on  the  posted^  and  returned  together  with  the  record ;  and  thereupon 
the  papers,  rolls,  and  other  records  of  the  court  from  which  such  record  issued, 
shall  be  amended  accordingly." 

This  act  was  held  only  to  apply  to  cases  where  writings  were  actually 
produced  at  the  trial,  so  that,  in  an  action  for  libel,  the  writing  being  lost, 
and  the  parol  evidence  offered  varying  from  the  writing  set  out  in  the  decla- 
ration :  held  that  the  judge  had  no  power  to  amend  (Brooks  v.  Blanshard,  1 
C.  &  M.  779). 

The  act  now  under  which  amendments  are  generally  made  is  3  &  4  Will. 
IV.  c.  42,  s.  23,  which  recites,  that  "great  expense  is  often  incurred,  and 
delay  or  failure  of  justice  takes  place,  at  trials,  by  reason  of  variances  as  to 
some  particular  or  particulars  between  the  proof  and  the  record  or  document 
on  which  the  trial  is  had  of  contracts,  customs,  prescriptions,  names,  and 
other  matters  or  circumstances  not  material  to  the  merits  of  the  case,  and  by 
misstatement  of  which  the  opposite  party  cannot  have  been  prejudiced,  and 
the  same  cannot,  in  any  case,  be  amended  at  the  trial,  except  where  the 
variance  is  between  any  matter  in  writing  or  print  produced  in  evidence  and 
the  record,  and  enacts,  that  it  shall  be  lawful  for  any  court  of  record,  hold- 
ing plea  in  civil  actions,  and  any  judge  at  nisi  prius,  if  such  court  or  judge 
shall  see  fit  so  to  do,  to  cause  the  record,  writ,  or  document  on  which  any 
trial  may  be  pending  before  any  such  court  or  judge,  in  any  civil  action,  or 
in  any  information  in  the  nature  of  a  quowarranto  or  proceedings  on  a  man- 
damus, when  any  variance  shall  appear  between  the  proof  and  recital,  or 
setting  forth  on  the  record,  writ,  or  document  on  which  the  trial  is  proceed- 
ing, of  any  contract,  custom,  prescription,  name,  or  other  matter,  in  any 
particular  or  particulars  in  the  judgment  of  such  court  or  judge,  not  material 
to  the  merits  of  the  case;  and  by  which  the  opposite  party  cannot  have  been 
prejudiced  in  the  conduct  of  his  action,  prosecution,  or  defence,  to  be  forth- 
with amended  by  some  officer  of  the  court  or  otherwise,  both  in  the  part  of 
the  pleadings  where  such  variance  occurs,  and  in  every  other  part  of  the 
pleadings  which  may  be  deemed  necessary  to  amend,  on  such  terms,  as  to 
payment  of  costs  to  the  other  party,  or  postponing  the  trial  to  be  had  before 
the  same  or  another  jury,  or  both  payment  of  costs  and  postponement,  as 
such  court  or  judge  shall  think  reasonable;  and  in  case  such  variance  shall 
be  in  some  particular  or  particulars,  in  the  judgment  of  the  court  or  judge, 
not  material  to  the  merits  of  the  case,  but  such  as  that  the  opposite  party 
may  have  been  prejudiced  thereby  in  the  conduct  of  his  action,  prosecution, 
or  defence,  then  such  court  or  judge  shall  have  power  to  cause  the  same  to 
be  amended  upon  payment  of  costs  to  the  other  party,  and  withdrawing  the 
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record  or  postponing  the  trial  as  aforesaid,  as  such  court  or  judge  shall 
think  reasonable ;  and  after  any  such  amendment  the  trial  shall  proceed,  in 
case  the  same  shall  be  proceeded  with,  in  the  same  manner,  in  all  respects, 
both  with  respect  to  the  liability  of  witnesses  to  be  indicted  for  perjury,  and 
otherwise,  as  if  no  such  variance  had  appeared  ;  and  in  case  such  trial  shall 
be  had  at  nisi  prius,  or  by  virtue  of  such  writ  as  aforesaid,  the  order  for  the 
amendment  shall  be  indorsed  on  the postea  or  the  writ,  as  the  case  may  be, 
and  returned  together  with  the  record  or  writ;  and  thereupon  such  papers, 
rolls,  and  other  records  of  the  court  from  which  such  record  or  writ  issued, 
as  it  may  be  necessary  to  amend,  shall  be  amended  accordingly  ; 
and  in  case  *the  trial  shall  be  had  in  any  court  of  record,  then  [  *1192  ] 
the  order  for  amendment  shall  be  entered  on  the  roll  or  other 
document  upon  which  the  trial  shall  be  had;  provided  that  it  shall  be  lawful 
for  any  party  who  is  dissatisfied  with  the  decision  of  such  judge  at  nisi 
prius,  sheriff,  or  other  officer,  respecting  his  allowance  of  any  such  amend- 
ment,  to  apply  to  the  court  from  which  such  record  or  writ  issued  for  a  new 
trial  upon  that  ground,  and,  in  case  any  such  court  shall  think  such  amend- 
ment improper,  a  new  trial  shall  be  granted  accordingly,  on  such  terms  as 
the  court  shall  think  fit,  or  the  court  shall  make  such  order  as  to  them 
shall  seem  meet." 

"  But  the  court  or  judge  shall  or  may,  if  they  or  he. think  fit,  in  all  such 
cases  of  variance,  instead  of  causing  the  record  or  document  to  be  amended 
as  aforesaid,  direct  the  jury  to  find  the  fact  or  facts  according  to  the  evi- 
dence :  and  thereupon  such  finding  shall  be  stated  in  such  record  or  docu- 
ment;  and,  notwithstanding  the  finding  on  the  issue  joined,  the  said  court, 
or  the  court  from  which  the  record  issued,  shall,  if  they  shall  think  the  vari- 
ance immaterial  to  the  merits  of  the  case,  and  the  misstatement  such  as 
could  not  have  prejudiced  the  opposite  party  in  the  conduct  of  the  action  or 
defence,  give  judgment  according  to  the  very  right  and  justice  of  the  case" 
(sect.  24). 

For  the  cases  in  which  variances  arise  which  will  be  amended  under  these 
statutes,  see  the  different  titles  throughout  the  work.  It  may  be  stated  gene- 
rally that  the  court  will  amend  in  every  point  in  issue,  though  one  party  has 
previously  notified  to  the  other  his  intention  to  rely  on  the  variance  (Gayler 
v.  Farrant,  4  Bing.  N.  C.  287;  Whitwell  v.  Scheere,  8  Ad.  &  E.  .301), 
even  where  the  action  is  harsh  and  oppressive  (Doe  v.  Edwards,  1  Moo.  & 
R.  321).  Parties  must  not  come  down  to  trial  on  the  ground  that  there  is  a 
variance  which  they  suppose  the  judge  will  not  rectify  (Ib.).  It  seems  that 
an  amendment  may  be  made  though  there  is  a  demurrer,  which  may  be 
affected  by  the  amendment  (Duckworth  v.  Harrison,  5  M.  &  W.  427). 
Where  the  declaration  stated  the  service  of  a  copy  of  a  subpoena  on  the  deft., 
and  it  appeared  on  the  trial  that  the  copy  was  confined  to  so  much  as  related 
to  the  deft.,  an  amendment  was  allowed  (Masterman  v.  Judson,  8  Bing. 
224) ;  but  the  judge  will  not  amend  by  striking  out  innuendoes  at  the  trial 
(Prudhomme  v.  Fraser,  4  M.  &  R.  435).  If  it  be  probable  that  the  deft, 
would  have  pleaded  differently  if  the  contract  had  been  stated  as  proposed  to 
be  amended,  the  amendment  will  not  be  allowed  instanter  (Ivey  v.  Young,  1 
M.  &  R.  545 ;  Parry  v.  Fairhurst,  2  C.  M.  &  R.  190).  A  plea  on  the  Sta- 
tute of  Gaming  stated  a  loss  at  hazard  and  vingtun,  and  the  bill  was 
given  for  the  sum  lost:  held,  that  proof  of  a  loss  at  one  of  those  games  was 
a  variance,  but  amendable  (Cooke  v.  Stratford,  13  M.  &  W.  379).  Where 
the  same  evidence  would  have  been  brought  to  meet  the  plea,  whether 
amended  or  not,  the  party  is  not  prejudiced  within  the  statute  (Ib.,  per  Rolfe, 
B.).  Where,  in  assumpsit,  the  pit.  averred  that  a  railroad  was  completed 

VOL.  II.,  Part  2.— 27 


1192 


VARIANCES. 


"  for  the  general  conveyance  of  passengers,"  which  the  plea  traversed :  held, 
that  the  record  was  amenable,  by  striking  out  the  words  in  inverted  commas 
from  the  declaration  and  plea  (Evans  v.  Fryer,  10  Ad.  &  E.  609).  An 
instrument  declared  on  as  a  bill  may  be  amended  as  if  it  had  been  a  note 
(Molliet  v.  Powell,  6  C.  &  P.  233) ;  and  the  judges  order  for  admitting  the 
handwriting  was  also  amended  at  the  same  time  (Ib.). 

Where  an  avowry  stated  a  Michaelmas  holding,  and  pit.  pleaded  a  tender 

and  non  tenuit,  and  the  jury  found  an  old  Michaelmas  holding,  and  that  pit. 

had  tendered  the  tender,  and  the  judge  refused  to  amend  the 

[  *1193  ]  second  issue,  but  directed  the  finding  to  be  indorsed  ;  *held,  that 

the  court  above  had  no  power  to  give  judgment  for  the  deft,  upon 

the  indorsement,  though  they  had  not  the  power  to  expunge  it  (Knight  v. 

M'Dowall,  12  Ad.  &  E.  438). 

In  an  action  of  slander,  if  the  variance  is  not  one  that  alters  the  nature 
of  the  imputation,  the  judge  will  amend  instanter  (Southbee  v.  Denny,  1 
Exch.  196). 

A  variance  in  the  name  of  the  payee  of  a  "bill,  not  being  a  party  to  the 
action,  has  been  amended  (Parkes  v.  Edge,  1  C.  &  M.  429).  A  declaration 
on  an  acceptance  payable  at  A.,  "  and  not  elsewhere,"  may  be  amended  by 
striking  out  the  words  in  inverted  commas  (Higgins  v.  Nichols,  7  Dowl.  P. 
C.  551).  A  note  was  altered  as  to  date,  parties,  and  duration,  where  it  ap- 
pears that  there  was  no  other  note  between  the  parties  (Beckett  v.  Dutton,  7 
M.  &  W.  157). 

In  case  for  a  fraudulent  representation,  a  variance  in  the  representation 
will  be  amended,  if  it  make  no  difference  on  the  merits  (Mash  v.  Densham, 
1  M.  &  R.  442). 

Where  the  declaration  stated  a  demise  and  a  breach  of  agreement  for 
quiet  enjoyment :  held,  that  the  judge  could  not  alter  it  into  an  action  on  an 
agreement  for  a  lease,  with  a  breach  on  want  of  title  to  grant  it  (Brashier 
v.  Jackson,  6  M.  &  W.  549).  A  promise  to  pay  may  be  amended  into  a 
promise  to  guarantee  (Hanbury  v.  Ella,  1  Ad.  &  E.  61). 

The  amount  of  a  penalty  on  a  bond  sued  on  may  be  amended  (Hill  v. 
Salt,  2  C.  &  M.  421).  Where  the  amendment  in  a  special  action  of  assump- 
sit  consists  in  a  reduction  of  the  demand  on  the  deft.,  the  deft,  is  entitled  to 
costs,  if  he  submit  to  pay  the  reduced  demand  ;  but  if  he  dispute  the  claim 
altogether  he  is  entitled  only  to  the  costs  occasioned  by  the  misstatement 
(Smith  v.  Brandram,  2  Man.  &  G.  244). 

A  contract  as  carrier  was  altered  into  one  as  wharfinger  (Parry  v.  Fair- 
hurst,  2  C.  M.  &  R.  190);  and  if  deft,  might  have  pleaded  differently  to  the 
amended  declaration,  the  judge  will  postpone  the  trial,  to  give  time  to  plead 
de  novo  (Ib.) ;  though  the  judge  at  nisi  prius  may  impose  terms  in  granting 
amendments,  yet  the  court  above  has  no  similar  power,  when  called  upon 
to  give  judgment  on  a  special  finding  under  sect.  24  of  3  &  4  Will.  IV. 
c.  42. 

An  amendment  will  not  be  permitted  which  introduces  new  facts,  and  ma- 
terially alters  the  nature  of  the  transaction  (David  v.  Preece,  5  Q.  B.  440). 
Where  the  pit.  declared  on  a  guarantee  to  repay  money  advanced,  the  deft, 
traversed  the  making  of  the  advances :  held,  that  the  judge  had  no  power 
to  amend,  by  stating  the  consideration  to  be  that  pit.  would  procure  A.  B.  to 
advance  the  money  (Boucher  v.  Murray,  6  Q.  B.  362).  Where  pit.  de- 
clared in  trespass  for  taking  mirrors  and  handkerchiefs,  and  the  deft/  jus- 
tified as  to  the  former,  but  not  as  to  the  latter:  held,  that  no  amendment 
could  be  made,  though  the  evidence  justified  both  (John  v.  Currie,  6  C..  & 
P.  618). 
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A  covenant  in  a  farming  lease  provided  that  the  tenant  should  consume, 
and  convert  into  manure,  and  spread  on  the  premises,  all  the  turnips  and 
green  crops  grown  thereon;  but  that,  in  case  he  should  take  or  sell  any  part 
thereof,  which  he  was  at  liberty  to  do,  then  that  he  should,  for  every  ton  of 
any  green  crop  taken,  &c.,  bring  back  and  spread  thereon  one  ton  of  good 
stable  manure  within  three  months  after  the  selling  or  taking,  &c.  The  pit., 
in  his  declaration,  only  set  out  the  first  part  of  this  covenant,  and  assigned, 
for  breach,  that  the  deft,  carried  away  fourteen  acres  of  turnips,  without 
converting  the  same  into  manure,  and  spreading  the  same  on  the  demised 
premises :  held,  that  the  covenant  was  an  alternative  one,  and  that  the  pit. 
should  have  negatived  the  bringing  back,  within  *the  time  limited 
an  equivalent  in  manure,  and  that  an  amendment  in  this  respect  [*1194] 
was  properly  refused  at  the  trial,  inasmuch  as  there  were  other 
issues  which  it  would  be  difficult  to  adapt  to  the  amended  declaration  (Rich- 
ards v.  Black,  6  C.  B.  437).  In  assumpsit,  upon  a  promise  of  marriage, 
after  reciting  that  pit.  was  sole  and  unmarried,  and  resided  beyond  sea,  the 
declaration  stated  that,  "  in  consideration  that  the  pit.  at  the  request  of  the 
deft.,  would  go  to  L.  for  the  purpose  of  marrying  him,  the  deft,  promised, 
&c.,  within  a  reasonable  time  after  his  arrival  at  L.,"  the  judge  allowed  the 
declaration  to  be  amended  thus :  "  In  consideration  that  the  pit.,  so  then 
being  sole  and  unmarried  as  aforesaid,  at  the  request  of  the  deft.,  then  pro- 
mised the  deft,  to  marry  him,  and  would  go  to  L.  for  the  purpose  of  marry- 
ing him,  the  deft.,  and  would,  within  a  reasonable  time  after  her  arrival 
there,  marry  the  deft.,  he,  the  deft.,  promised  to  marry  her  in  a  reasonable 
time  after  her  arrival  at  L." :  held,  that  the  amendment  was  warranted  by 
the  statute  (Harvey  v.  Johnson,  6  C.  B.  295). 

In  a  plea  of  justification  to  an  action  for  a  malicious  prosecution,  on  a 
charge  of  receiving  stolen  goods,  the  property  of  "  some  person  unknown," 
the  evidence  showed  that  the  pit.  received  them  from  deft.'s  servant,  named 
John  P. :  held,  that  the  plea  was  properly  amended,  by  striking  out  the 
words  in  inverted  commas,  and  substituting  the  words  "  one  John  P."  (Pratt 
v.  Harbury,  19  Law  J.  17,  Q.  B.). 

A  judge  at  nisi  prius  ought  not  to  amend  a  pleading,  if  the  effect  of  the 
amendment  would  be  to  render  the  pleading  demurrable  (Evans  v.  Powis,  1 
Exch.  601);  and  when  the  amendments  make  the  declaration  open  to  spe- 
cial demurrer  for  defects  of  form,  which  would  be  cured  by  pleading  over, 
deft.'s  counsel  is  bound  to  point  out  the  effect  of  such  defects  at  the  time, 
and  cannot  afterwards  make  it  a  ground  for  objecting  to  the  amendment 
(Bury  v.  Blogg,  13  Jur.  119;  18  Law  J.  57,  Q.  B.).  It  is  not  a  sufficient 
objection  to  prevent  a  judge  from  amending  a  declaration  that  deft,  may  be 
thereby  prevented  from  moving  in  arrest  of  judgment  (Harvey  v.  Johnson, 
12  Jur.  981  ;  17  Law  J.  298,  C.  P.). 

Declaration  stated  that  W.  was  indebted  to  pit.,  and  that,  in  consideration 
that  pit.  would  accept  payment  from  deft.,  and  would  execute  an  indenture 
bearing  date,  &c.,  and  purporting  to  be  made  between,  &c.,  and  thereby  re- 
lease to  W.  his  debt,  deft,  guaranteed  payment  thereof.  The  guarantee 
read  in  evidence  was :  "  In  consideration  of  your  having  consented  to 
accept  payment  from  me,  and  your  having  by  indenture  released  to  W.  his 
debt,  I  guarantee,"  &c. :  held,  that  there  was  a  variance,  and  that  the  record 
had  been  properly  amended  by  striking  out  the  description  of  the  parties  to 
the  indenture  (Hassell  v.  Cole,  13  Jur.  630 ;  18  Law  J.  257,  Q.  B.). 

The  declaration,  in  an  action  by  the  indorsee  against  the  drawer  of  a  bill, 
contained  an  averment  of  presentation  to,  and  non-payment  of  the  bill  by, 
the  acceptor;  and  the  deft,  traversed  such  presentation.  The  declaration 
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was  amended  by  inserting,  in  lieu  of  such  averment,  a  presentation  of  the 
bill  for  payment  to  the  deft,  as  executor  of  the  acceptor  (Gaunt  v.  Thomp- 
son, 13  Jur.  495;  11  Law  J.  125,  C.  P.). 

Declaration  in  debt  by  the  assignee  of  the  reversion  against  the  assignee 
of  the  lessee,  for  rent,  stated  that  J.  B.  and  II.  L.  were  possessed  of  the  pre- 
mises and  that,  being  so  possessed,  by  indenture  between  E.  M.  of  the  first 
part,  J.  B.  and  H.  L.  of  the  second  part,  and  J.  V.  D.  of  the  fourth  part, 
J.  B.  and  H.  L.  demised  to  J.  V.  D.,  and  J.  V.  D.  covenanted  with  J.  B.  and 
H.  L.  for  payment  of  rent.  It  appeared  that  H.  L.  died  before  the  indenture 
was  executed,  and  the  judge  caused  the  record  to  be  amended  by  striking 
out  the  name  of  H.  L.  Held,  that  the  power  of  amending  variances  ex- 
tended to  the  statement  of  the  possession  as  well  as  to  the  statement  of  the 
demise  (Gregory  v.  Duff,  13  Jur.  706 ;  18  Law  J.  213,  Q.  B.). 

Trespass  for  maliciously  giving  pit.  into  custody  upon  a  charge  of  felony. 
Pica  justified,  on  the  ground  that  some  person,  to  deft,  unknown,  had  stolen 
the  goods,  and  that  pit.  had  received  them  knowing  them  to  have  been  stolen, 
ll  appeared  that  John  Press,  one  of  deft.'s  servants,  had  been  tried  upon  the 
charge  of  stealing  the  goods,  and  had  been  acquitted:  held,  that  the  judge 
at  nisi  prius  had  power  to  amend  the  plea,  by  striking  out  the  words  "some 
person  unknown,"  and  inserting  the  name  "  John  Press,"  and  that  such 
amendment  was  proper  (Pratt  v.  Hanbury,  13  Jur.  1003,  Q.  B.). 

The  declaration  stated  that  pit.,  a  ship  broker,  was  retained  by  a  ship 
broker,  to  procure  a  charter  for  a  ship,  on  the  terms  that  the  pit.  should  col- 
lect the  freight;  that  pit.  did  procure  the  charter-party,  and  that  defts.,  in 
consideration  of  plt.'s  abandoning  his  right  to  collect  the  freight,  promised 
to  pay  him  his  remittance.  It  appeared  that  the  pit.  agreed  with  the  ship- 
owner to  procure  a  charter  for  the  ship  and  that  he  should  be  authorized  to 
collect  the  freight  on  the  voyage,  as  a  security  for  his  commission.  The 
defts.,  on  the  return  of  the  ship,  as  the  brokers  of  the  then  owners,  put  a 
stop  on  the  freight ;  afterwards,  an  agreement,  upon  which  the  action  was 
brought,  was  signed  by  pits.,  defts.,  and  charterers,  that  the  stop  should  be 
taken  off,  that  the  commission  on  the  charter-party  payable  to  the  pit.  should 
be  paid  to  him  by  defts.,  and  that  no  person  signing  the  agreement  should 
put  any  stop  on  the  freight.  Held,  that  there  was  a  variance  which  ought 
not  to  be  amended  (Gull  v.  Lindsay,  18  Law  J.  354,  Ex.). 

A  declaration  on  a  covenant  in  a  farming  lease  stated  that  the  deft,  cove- 
nanted to  consume  and  convert  into  manure,  to  be  spread  on  the  premises, 
ail  the  green  crops  grown  on  the  farm  :  breach,  that  he  carried  turnips  off 
the  premises  and  sold  them.  The  covenant,  as  it  appeared  in  the  lease  pro- 
duced at  the  trial,  went  on  to  say  that  in  case  the  tenant  should  sell  off  any 
part  of  the  green  crops,  which  he  was  at  liberty  to  do,  he  should  bring  back 
and  spread  on  the  premises  a  ton  of  stable  manure  for  every  ton  of  such 
crops  within  three  months.  Held,  that  the  covenant  was  in  the  alternative, 
and  that  the  latter  part  was  not  a  proviso  to  be  pleaded  by  the  deft.;  and 
that  the  judge  at  the  trial  was  right  in  refusing  to  give  the  pit.  leave  to 
amend  the  declaration  (Richards  v.  Bluck,  18  Law  J.  15,  C.  P.). 

When  Amendment  to  be  made.]  The  amendment  must  be  made  during 
the  trial  and  before  verdict  (Brashier  v.  Jackson,  6  M.  &  W.  549).  It 
should  be  reduced  to  writing,  or  the  jury  should  be  desired  to  find  the  facts 
specially  (Richards  v.  Macey,  14  M.  &  W.  484).  The  discretion  of  the 
judge  will  not  be  controlled  by  the  court  in  bane  (Doe  v.  Errington,  1  Ad. 
&  E.  750,  n.),  unless  by  consent  of  the  parties  reserved  at  the  trial  before 
the  i-ardict  is  recorded  (Roberts  v.  Snell,  1  Man.  &  G.  577). 
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In  assumpsit  against  the  sellers  by  the  buyers  for  the  breach  of  two  con- 
tracts for  the  shipment  at  a  foreign  port  of  two  several  quantities  of  meal, 
the  declaration  stated  that  after  the  making  of  the  said  contracts  and  before 
the  performance  of  them,  or  any  part  thereof,  it  was  agreed  between  the 
pits,  and  defts.  that  the  said  two  contracts  should  be  deemed,  and  taken  to 
be,  and  operate,  as  one  contract,  and  should  be  performed  as  if  the  same 
had  been  one  contract :  held,  that  this  allegation  was  not  sustained  by  proof 
that  the  buyers  had  sent  out  three  vessels  to  receive  the  meal,  the  first  of 
which  was  not  of  capacity  sufficient  to  take  on  board  the  quantity  mentioned 
in  the  first  contract,  and  that  they  had  received  a  separate  bill  of  lading  of 
the  cargo  brought  home  by  that  vessel,  and  had  accepted  a  bill  drawn  on 
them  for  the  stipulated  portion  of  that  particular  cargo.  The  judge  having 
refused  to  permit  the  declarations  to  be  amended  by  striking  out  the  words 
"or  of  any  part  thereof,"  the  court  to  whom  the  propriety  of  that  refusal 
was  referred  declined  to  interfere  (Maniaeffe  v.  Reade,  7  C.  B.  139). 

The  authority  of  the  judge  to  amend  at  the  trial  is  not  affected  by  the 
circumstance  that  the  amendment  would  deprive  the  deft,  of  a  ground  of 
motion  in  arrest  of  judgment  (Harvey  v.  Johnson,  6  C.  B.  295). 


*VENDOR  AGAINST  VENDEE  OF  REAL  [*1195] 

PROPERTY. 

As  to  actions  on  sales  of  personal  property,  see  ante,  "  GOODS  SOLD  ;"  post, 

"  WARRANTY." 

FORM  OF  REMEDY,  AND  PLEADINGS,  p.  1195. — Declaration,  p.  1195. — Spe- 
cial Counts,  p.  1195. — Common  Counts,  p.  1197. 

EVIDENCE  FOR  PLAINTIFF,  p.  1198. 

PROOF  OF  CONTRACT  AS  REQUIRED  BY  THE  STATUTE  OF  FRAUDS,  p. 
1198. 

LANDS,  &c.,  OR  INTEREST  THEREIN — Chattel  Interests,  p.  1198. — Grow- 
ing or  Matured  Crops,  p.  1198. — Fixtures,  p.  1199. — Railway  and 
other  Shares,  p.  1199. — Agreements  embracing  Realty  and  Personalty, 
p.  1199. — Other  Agreements,  p.  1199. — Contracts  Part  Executed,  p. 
1199. — Sales  by  Auction,  p.  1200. 

MEMORANDUM  OR  NOTE  THEREOF  IN  WRITING — Sufficiency — Insuffi- 
ciency— Finality,  p.  1200. 

SIGNATURE — By  the  Party  to  be  Charged,  p.  1201. — Or  some  other  Person 
thereunto  by  him  lawfully  authorised,  p.  1202. 

PROOF  OF  PERFORMANCE  BY  PLAINTIFF  OF  CONDITIONS  PRECEDENT,  p. 
1202. 

PROOF  OF  DELIVERY  OF  ABSTRACT,  p.  1202. 

PROOF  OF  AVERMENT  THAT  PLAINTIFF  DEDUCED  A  GOOD  TITLE,  p.  1203. 

— Express  Conditions  of  Sale — Notice  of— Construction  generally — 
Evidence  to  contradict,  p.  1203. — Implied  Conditions  of  Sale,  p.  1205. 
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— At  what  time  Plaintiff  must  make  out  his  Title,  p.  1205. — Objections 
to  Title— Time  of  Making — Waiver,  p.  1205.— Proof  of  Title— How 
— By  Deeds — Recitals,  fyc.,  p.  1207. — At  what  Time  'Plaintiff  must 
have  Title,  p.  1208. — What  Title  necessary — Marketable,  Legal  and 
Equitable,  p.  1208. — Plaintiff's  Title — Incumbrances,  &c.,  affecting, 
p.  1209. — Plaintiff's  Title — Misdescription  of  Interest  or  Property — 
Several  Lots,  p.  1211. 

PROOF  OF  TENDER  OF  CONVEYANCE,  p.  1213. 
PROOF  OF  READINESS  TO  CONYEY,  p.  1214. 
BREACH,  p.  1214. 
DAMAGES,  p.  1214. 

PLEADINGS  AND  EVIDENCE  FOR  DEFENDANT — Non-Assumpsit,  p.  1214. — 
Traverse  of  Performance  of  Conditions  Precedent,  p.  1214. — Plea  Tra- 
versing Delivery  of  Sufficient  Abstract,  p.  1215. — Plea  Traversing 
Averment  that  Plaintiff  deduced  a  Good  Title,  fyc.,  p.  1215. — Plea 
Traversing  Averment  of  readwess  to  Convey,  p.  1215. — Fraud,  p.  1215. 
— Incapacity  to  Contract,  p.  1216. 


Form  of  Remedy  and  Pleadings. 

THE  form  of  remedy  against  a  vendee  of  real  property,  for  not  completing 
his  purchase  under  an  agreement  not  under  seal,  is  by  action  of  assumpsit, 
or,  if  under  seal,  then  by  action  of  covenant. 

Declaration.']  The  venue  in  the  action  is  transitory.  In  an  action 
against  a  vendee  for  not  completing  the  purchase  by  accepting  a  conveyance, 
&c.,  the  declaration  should  be  special.  It  should  commence  by  stating  the  con- 
tract of  sale  according  to  such  contract :  as  to  how  to  describe  such  contract 
in  general  (see  ante,  Vol.  I.,  p.  184).  *No  more  of  the  conditions 
[*1196]  of  sale  than  those  which  are  essential  to  a  clear  statement  of  the 
cause  of  action  and  the  breach  should  be  stated,  for  fear  of  a  vari- 
ance. It  is  unnecessary  to  state  in  the  declaration  representations  contained 
in  the  particulars  of  sale  as  to  the  state  of  repairs,  &c.,  and  other  collateral 
matters  (Thompson  v.  Miles,  1  Esp.  184).  It  is  not  necessary  to  state  the 
contract  was  in  writing,  according  io  the  Statute  of  Frauds  (ante,  Vol.  I.,  p. 
194).  The  situation  of  the  premises  should  not  be  too  fully  stated  (6  East, 
348) ;  indeed,  it  is  unnecessary  to  state  it  at  all.  Though  not  always  neces- 
sary, it  is,  nevertheless,  best  to  state  the  usual  averment  of  mutual  promises 
(ante,  Vol.  I.,  p.  193).  It  need  not  be  averred  deft,  performed  any  part  of 
the  contract.  There  should  be  an  averment  of  the  performance  by  pit.  of 
all  conditions  precedent ;  otherwise  the  declaration  would  be  defective,  on 
demurrer,  or  sometimes  after  verdict.  As  to  the  general  rules,  showing 
what  are  conditions  precedent,  and  how  to  aver  the  performance  of  them 
(see  ante,  Vol.  I.  pp.  202—209). 

The  pit.  ought  to  aver  that  he  had  a  title  to  the  estate  sufficient  to  com- 
plete the  purchase,  if  the  terms  of  the  agreement  are,  that  deft,  shall  complete 
it  on  having  a  good  title  (see  Luxton  v.  Robinson,  Doug.  620 ;  2  H.  Bl. 
123).  It  has  been  said  that  an  averment  of  plt.'s  having  made  it  appear  to 
deft,  that  he  had  a  good  title  is  not  sufficient,  and  that  it  ought  to  be  stated 
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positively  pit.  had  such  title,  which  should  be  specially  set  forth  (Phillips  v. 
Fielding,  2  H.  Bl.  123);  but,  according  to  Martin  v.  Smith,  6  East,  555,  it 
would  suffice  to  aver  that  pit.  had  title  (e.  g.,  was  seised  in  fee),  and  that  a 
sufficient  title  was  made  out  according  to  deft.'s  satisfaction  :  and  at  all 
events  the  mode  in  which  the  pit.  derives  his  title  need  not  be  set  out  spe- 
cially. 

Where  there  is  an  averment  of  readiness  and  willingness  to  convey,  as  this 
implies  ability  to  do  so,  an  averment  of  title  is  unnecessary,  upon  general 
demurrer  (De  Medina  v.  Norman,  9  M.  &  W.  820 ;  see  Boyd  v.  Lett,  1  C. 
B.  222,  and  cases  there  referred  to). 

It  is  not  necessary  to  aver  that  pit.  had  the  requisite  title  at  the  time  of  the 
sale,  as  it  is  sufficient  if  he  had  it  at  the  time  for  completion  of  the  convey- 
ance (Thompson  v.  Miles,  2  Esp.  184;  De  Medina  v.  Norman,  supra). 
Where  the  agreement  is,  that  pit.  need  not  make  out  his  title,  and  the  decla- 
ration states  that  fact,  it  is  not  necessary  to  aver  that  he  has  done  so  or 
offered  to  do  so  (Ferry  v.  Williams,  8  Taunt.  62  ;  and  see  Wilkes  v.  Smith, 
10  M.  &  W.  355). 

If  the  pit.  was  bound  to  deliver  an  abstract  of  title,  that  fact  should  be 
averred  and  proved,  or  else  some  excuse  must  be  shown  for  the  want  of  it. 
It  seems  that,  on  the  sale  of  a  lease,  the  vendor  does  not  impliedly  engage  to 
deliver  an  abstract  of  title  (Temple  v.  Brown,  6  Taunt.  60 ;  but  see  Roper 
v.  Coombes,  6  B.  &  C.  534 ;  and  Sug.  V.  and  P.  489,  llth  ed.  Where  the 
declaration  stated  that  on  the  2nd  September,  1844,  pit.  agreed  to  sell  a 
piece  of  land,  and  that  within  a  month  from  date,  or  from  being  required,  he 
would  deliver  an  abstract  of  title  and  make  a  good  title,  and  that  deft,  agreed 
to  pay  a  sum  on  signing  the  contract,  and  the  residue  on  2nd  September, 
1848:  held,  that  the  delivering  abstract,  &c.,  was  not  a  condition  precedent 
to  the  right  to  maintain  an  action  for  the  purchase-money  (Dicker  v.  Jackson, 
6  C.  B.  103).  A  delivery  of  the  title  deeds  is  not  a  delivery  of  an  abstract 
(Home  v.  Wingfield,  3  Sco.  N.  R.  340).  The  declaration  should  aver  that 
pit.  deduced  a  good  title,  and  that  he  was  ready  and  willing  to  convey  accord- 
ing to  the  conditions  of  sale  (see  post,  pp.  1203,  1213 ;  2  Exch.  549).  With 
respect  to  the  averment  of  tender  of  conveyance  by  pit.  to  deft,  in 
*the  absence  of  any  express  stipulation  to  the  contrary,  as  a  rule,  [*1197] 
the  purchaser  is  bound  to  prepare  and  tender  the  conveyance 
to  the  vendor  to  be  executed  by  him  (Sug.  V.  and  P.  263 ;  Poole  v.  Hill,  6 
M.  &  W.  835 ;  Laird  v.  Pirn,  7  M.  &  W.  474 ;  Stephens  v.  Medina,  3  Gal. 
&  Dav.  110);  in  which  case  of  course  there  need  be  no  averment  of  pit. 
having  tendered  it.  This  averment  also  is  unnecessary  where  by  the  terms 
of  the  contract  the  deft,  is  to  prepare  the  conveyance  (Hawkins  v.  Kemp,  3 
East,  410).  So,  where  it  is  to  be  executed  at  the  deft.'s  expense  (Seward  v. 
Willock,  5  East,  198;  see  Price  v.  Williams,  1  M.  &  W.  6).  But  where 
there  is  no  express  stipulation  as  to  the  preparation  of  the  conveyance  by 
either  party,  and  the  agreements  to  convey  the  property  and  to  pay  the  pur- 
chase-money are  dependent :  e.  g.,  as  when  they  are  contemporaneous  acts, 
the  pit.  must  aver  performance  of,  or  readiness  to  perform  his  part  of  the 
contract  before  he  can  call  upon  the  deft,  to  perform  his  (see  Pordage  v.  Cole, 
1  Wms.  Saund.  319,  320  n. ;  Peeters  v.  Opie,  2  Wms.  Saund.  336,  350; 
Dawson  v.  Dyer,  5  B.  &  Ad.  584  ;  Nash  v.  Breeze,  11  M.  &  W.  352;  King- 
dom v.  Cox,  2  C.  &  B.  551 ;  Sibthorp  v.  Brunei,  3  Exch.  826).  If  the 
vendor,  therefore,  be  the  pit.,  he  must  aver  that  he  had  executed  or  offered  to 
execute  a  conveyance  to  the  deft.  This  being  a  condition  precedent  to  his 
right  to  recover  on  the  contract  (Jones  v.  Barkley,  Doug.  684 ;  Phillips  v. 
Fielding,  2  H.  Bl.  123 ;  Glassebrooke  v.  Woodrow,  8  T.  R.  366 ;  see,  also, 
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Goodison  v.  Nunn,  4  T.  Q.  761 ;  Morton  v.  Lamb,  7  T.  R.  125;  Mason  v. 
Corder,  7  Taunt.  9).  Tender  of  conveyance  by  the  vendor  executed^  him 
(Standley  v.  Hemmington,  6  Taunt.  561),  is  necessary,  where  it  is  a  condi- 
tion precedent  (see  ante,  Vol.  I.,  pp.  202—209 ;  Ripley  v.  M'Clure,  4  Exch. 
345).  But  where  the  conveyance  is  not  a  condition  precedent,  tender  of  it 
need  not  be  averred  (Mattock  v.  Kinglake,  10  Ad.  &  E.  51 ;  Wilkes  v. 
Smith,  10  M.  &  W.  355;  see  Thornton  v.  Jenyns,  1  Man.  &  G.  193,  n. 
(a);  Giles  v.  Giles,  9  Q.  B.  164).  If  the  deft,  has  positively  refused  to 
execute  or  complete  the  purchase,  and  discharged  the  pit.  from  completing  if, 
that  is  an  excuse  for  not  executing  and  tendering  the  conveyance,  (see  Jones 
v.  Barclay,  Doug.  684;  2  H.  Bl.  123).  But  see  Laird  v.  Pirn,  7  M.  &  W. 
474).  An  allegation  of  readiness  to  surrender  copyholds  is  proved  by  show- 
ing that  pit.  was  ready  so  to  do,  but  that  deft,  stated  he  should  not  be  ready 
to  complete  (Perry  v.  Smith,  1  C.  &  Marsh.  554). 

The  damages  should  be  stated  according  to  the  facts ;  and  the  expenses 
pit.  has  been  put  to,  in  consequence  of  deft.'s  failure  of  performance,  should 
be  stated,  as  they  cannot,  in  general,  be  recovered  under  the  common  count 
for  money  paid  (ante,  p.  404 ;  see  Laird  v.  Pirn,  7  M.  &  W.  482).  Where 
there  is  a  clause  at  the  end  of  the  agreement  for  stipulated  damages,  the  sum 
agreed  upon  would  be  the  sum  recoverable.  See  ante,  Vol.  I.,  p.  239,  as  to 
what  are  stipulated  damages). 

Common  Counts.']  The  common  count  for  land  bargained  and  sold  may 
be  added  if  it  has  actually  been  conveyed,  and  the  pit.  is  not  estopped  from 
denying  that  he  has  received  the  purchase-money  (Hallen  v.  Runder,  1  C. 
M.  &  R.  271 ;  see  Baker  v.  Dewey,  1  B.  &  C.  704) ;  but  obviously  this  can 
very  rarely  be  the  case  (see  James  v.  Shore,  1  Stark.  426).  Where  the 
contract  is  not  in  writing  within  the  Statute  of  Frauds,  pit.  may  prove  an 
acknowledgment  of  money  due  if  a  count  on  the  account  stated  be  inserted 
(Cocking  v.  Ward,  1  C.  &  B.  858). 

The  pleas  and  the  issues  they  raise  will  be  considered  post,  p.  1214. 


[  *1198  ]     *Precedents^QQ  Forms,  Ch.  PI.  by  Pearson,  190). 


Evidence  for  Plaintiff. 

The  evidence,  in  an.  action  against  the  vendee  of  property  for  the  non- 
completion  of  the  purchase,  will  consist  in  establishing  the  contract  of  pur- 
chase, the  plt.'s  performance  of  conditions  precedent,  the  deft.'s  breach,  and 
the  damages. 

Proof  of  Contract  of  Purchase  as  Required  by  the  Statute  of 

Frauds. 

The  Statute  of  Frauds,  29  Car.  II.  c.  3,  s.  4,  enacts  that  "no  action  shall 
be  brought  whereby  to  charge  a  deft,  upon  any  contract,  or  sale  of  lands, 
tenements,  or  hereditaments,  or  any  interest  in  or  concerning  them,  unless 
the  agreement  on  which  the  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged 
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therewith,  or  some  other  person  thereunto  by  him  lawfully  authorized." 
The  agreement,  therefore,  must  be  produced  and  proved  in  the  usual  way. 

Lands,  $c.9  or  Interest  therein. 

Chattel  Interests.].  This  sect,  of  the  statute  extends  to  all  contracts,  the 
subject-matter  of  which  partakes  of  the  reality,  whether  it  be  a  fee  simple 
or  chattel  interest  therein  (Inman  v.  Stamp,  1  Stark.  12 ;  5  B.  &  C.  839  ; 
Edge  v.  Stafford,  1  Cromp.  &  J.  391).  And  to  interests  created  de  novo  as 
well  as  to  existing  interests.  Therefore,  an  agreement  for  the  assignment  of 
a  lease  must  be  in  writing  (Anon.  1  Vent.  371  ;  Buttermere  v.  Hayes,  5  M. 
&  W.  456).  So,  an  agreement  that  a  lessee  for  a  term  of  years  should  give 
up  possession  of  the  premises  (Smith  v.  Tombs,  3  Jur.  72). 

Growing  or  Matured  Crops,  fyc]  Where  the  agreement  professes  to  give 
an  exclusive  right  to  the  vesture  of  the  land  for  a  time,  or  where,  as  it  has 
been  said,  it  is  for  the  sale  of  a  crop  which  would  not  go  as  emblements  to 
an  executor,  it  is  an  agreement  for  the  sale  of  an  interest  in  land  within  the 
stat.  (see  Crosby  v.  Wadsworth,  6  East,  602 ;  Evans  v.  Roberts,  5  B.  &  C. 
829).  Thus,  a  contract  for  the  sale  of  growing  grass  (Crosby  v.  Wads- 
worth,  6  East,  602 ;  see  Carrington  v.  Roots,  2  M.  &  W.  248 ;  Jones  v. 
Flint,  10  Ad.  &  E.  753  ;  Shelton  v.  Livius,  2  Cromp.  &  J.  411),  or  of  grow- 
ing  timber  or  underwood  (Scorell  v.  Boxall,  1  Y.  &  J.  396),  or  of  growing 
poles  (Teall  v.  Auty,  4  Moo.  542) ;  or  of  growing  fruit  (Rodwell  v.  Phillips, 

9  M.  &  W.  501),  is  within  the  stat.     But  where  the  land  is  merely  aware- 
house  for  the  growing  crop  (Parker  v.  Staniland,  11  East,  362);  or  where 
the  crop  fructus  industrialis  would  be  emblements,  and  could  be  taken  in 
execution,  the  sale  of  such  crop  is  not  within  the  4th  section.     Thus,  a  con- 
tract for  the  sale  of  wheat  (Scorell  v.  Boxall,  1  Y.  &  J.  398 ;  Jones  v.  Flint, 

10  Ad.  &  E.  753);  or  of  potatoes  of  matured  growth  (Parker  v.  Staniland, 

11  East,  362),  or  then  growing  (Warwick  v.  Bruce,  2  M.  &  S.  205;  Evans 
v.  Roberts,  5  B.  &  C.  829;  8  D.  &  R.  611 ;  see  5  B.  &  Ad.  116;  Hallen 
v.  Runder,  2  C.  M.  &  R.  275;  Sainsbury  v.  Matthews,  4  M.  &  W.  343),  or 
of  growing  turnips  (Dunne  v.  Ferguson,  1  Hayes,  540;  see  Watts  v.  Friend, 
10  B.  &  C.  446 ;  Emmerson  v.  Heelis,  2  Taunt.  38,  contra,  is  overruled; 
see  5  B.  &  C.  833) ;  or  as  it  would  seem  of  growing  hops  (Waddington  v. 
Bristow,  2  B.  &  P.  452,  sed  qucere,  this  case,  Rodwell  v.  Phillips, 

9  M.  &  W.  503;  per  Parke,  B.);  or  of  crops  between  *tenants    [*1199] 
(see  Mayfield  v.  Wadsley,  2  B.  &  C.  357 ;  5  D.  &  R.  224 ;  see 
Falmouth  (Earl)  v.  Thomas,  1  C.  &  M.  89) ;  or  of  trees  sold  as  wood  at  so 
much  per  foot  (Smith  v.  Surman,  9  B.  &  C.  561),  is  not  within  the  statute. 

Fixtures.]  A  contract  for  the  sale  of  fixtures  is  not  within  this  section 
(Hallen  v.  Runder,  1  C.  M.  &  R.  266),  although  they  would  pass  by  a  con- 
veyance of  the  freehold  (Colegrave  v.  Dios  Santos,  2  B.  &  C.  76  ;  see  Grady 
on  Fixtures  and  Dilapidations;  Simmons  v.  Simmons,  12  Jur.  8). 

Railway  and  other  Shares.]  Railway  shares  are  not  an  interest,  &c., 
within  this  section  (Duncuft  v.  Albrecht,  12  Sim.  189;  Bradley  v.  Holds- 
worth,  3  M.  &  W.  422 ;  Bowlby  v.  Bell,  3  C.  B.  284 ;  Tempest  v.  Kelner, 
3  C.  B.  249 ;  whether  banking  shares  are,  if  the  banking  company  possess 
land,  quaere  (Humble  v.  Mitchell,  11  Ad.  &  E.  205 ;  but  shares  in  a  mining 
company  have  been  held  to  be  so  (Boyce  v.  Green,  Batt.  608 ;  but  see  Cur- 
ling v.  Flight,  2  Phil.  613;  $ases  on  the  Mortmain  Act,  9  Geo.  II.  c.  36; 
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see  Knapp  v.  Williams,  4  Ves.  430,  n. ;  Howse  v.  Chapman,  4  Ves.  452 ; 
Finch  v.  Squire,  10  Ves.  41 ;  Sparling  v.  Parker,  9  Beav.  450). 

Agreement  embracing  Realty  and  Personalty  are  within  this  section 
(Cooke  v.  Tombs,  2  Anst.  420 ;  Falmouth  (Earl)  v.  Thomas,  1  C.  &  M. 
89;  Vaughan  v.  Hancock,  3  C.  B.  766 ;  Michelen  v.  Wallace,  7  Ad.  &  E. 
49 ;  Simmons  v.  Simmons,  12  Jur.  8) ;  but  where  the  contracts  are  distinct, 
the  one  relating  to  the  realty,  the  other  to  personalty,  the  latter  contract  is 
not  within  this  section  (Mayfield  v.  Wadsley,  3  B.  &  C.  357 ;  see  Sleddon 
v.  Cruickshank,  16  M.  &  W.  71). 

Other  Agreements.']  An  agreement  to  surrender  a  tenancy  in  favour  of 
A.,  and  to  induce  the  landlord  to  receive  A.  as  his  tenant,  is  within  this  sec- 
tion (Griffith  v.  Young,  12  East,  513  ;  Cocking  v.  Ward,  1  C.  B.  858).  So 
is  an  agreement  to  convey  the  equity  of  redemption  of  a  mortgaged  estate 
(Massey  v.  Johnson,  1  Exch.  241 — 255 ;  see  also  Hodgkinson  v.  Wyatt,  4 
Q.  B.  749).  So  is  an  agreement  relating  to  the  profits  of  a  living  (Alchin 
v.  Hopkins,  1  Bing.  N.  C.  99) ;  but  an  agreement  to  erect  a  wall  is  not 
(Stuart  v.  Smith,  7  Taunt.  158) ;  nor  is  an  agreement  by  a  tenant  to  pay  an 
additional  sum  yearly  in  consideration  of  improvements  made  by  his  land- 
lord (Hoby  v.  Roebuck,  7  Taunt.  157). 

Contracts  Executed  in  part  by  Plaintiff  or  Defendant, ,]  Where  the  con- 
tract  is  verbal  only,  and  executed  by  one  party,  no  action  will  lie  at  his  suit 
on  the  contract  to  compel  performance  by  the  other  party  (Cocking  v.  Ward, 
1  C.  B.  868 ;  but  see  Seaman  v.  Price,  2  Bing.  437 ;  Price  v.  Leybourn,  1 
Gow,  109;  Souch  v.  Strawbridge,  2  C.  B.  808;  but  where  he  can  declare 
on  the  indebitatus  counts  on  a  new  and  different  contract,  he  may  recover. 
Thus,  where  there  is  a  verbal  agreement  to  sell  growing  timber,  fruit,  &c., 
and  the  timber  or  fruit  be  actually  cut  or  gathered  and  delivered,  the  law 
implies  a  promise  to  pay  for  them,  and  upon  this  promise  an  action  may  be 
maintained,  although  it  could  not  have  been  upon  the  original  agreement 
(Teall  v.  Auty,  4  Moo.  542 ;  Bragg  v.  Cole,  6  Moo.  114 ;  Griffith  v.  Young, 
12  East,  513 ;  see  Falmouth  (Earle)  v.  Thomas,  1  C.  &  M.  89).  So,  where 
there  is  an  acknowledgment  of  money  due  on  a  contract  void  by  the  sta- 
tute, the  law  implies  a  promise  to  pay  this  money,  and  it  may  be  recovered 
under  the  count  on  an  account  stated  (Cocking  v.  Ward,  supra).  And 

^although  a  contract  be  in  part  performed  by  tJie  deft.,  this  will 
[*1200]  not  take  it  out  of  Statute  at  Law  (per  Pollock,  C.  B.,  Massey 

v.  Johnson,  1  Exch.  252 ;  contra,  per  Ellenborough,  C.  J.,  In- 
man  v.  Stamp,  1  Stark.  12). 

Sales  by  Auction,  fyc.,  are  within  the  statute  (Walker  v.  Constable,  1  B. 
&  P.  306;  Higginson  v.  Clowes,  15  Ves.  516);  Kenworthy  v.  Schofield,  2 
B.  &  C.  945) ;  but  sales  before  the  master  are  not  (Attorney-General  v.  Day, 
1  Ves.  sen.  218;  12  Ves.  472). 

Memorandum  or  Note  thereof  in  Writing. 

Sufficiency — Insufficiency — Finality.']  The  note  should  specify  the  terms 
of,  and  parties  to,  the  contract  (see  Sug.  V.  and  P.  116).  Both  contracting 
parties  should  be  named  (Charlwood  v.  Bedford  (Duke  of),  1  Atk.  497 ; 
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Wheeler  v.  Collier,  Moo.  &  M.  123) ;  but  if  the  names  or  terms  can  be 
clearly  ascertained  by  connecting  the  contract  with  letters  or  conditions  of 
sale,  &c.,  duly  signed,  it  is  sufficient  (Allen  v.  Bennett,  3  Taunt.  169; 
Western  v.  Russell,  3  Ves.  &  Bea.  187  ;  Dobell  v.  Hutchinson,  3  Ad.  &  E. 
355  ;  Laythorp  v.  Bryant,  2  Bing.  N.  C.  735  ;  Smith  v.  Surman,  9  B.  &  C. 
561 ;  Richards  v.  Hayward,  2  Man.  &  G.  574 ;  Coldham  v.  Showier,  3  C.  B. 
312) ;  but  where  documents  are  so  connected  parol  evidence  is  not  admissi- 
ble to  show  what  portion  has  been  read  (Higginson  v.  Clowes,  15  Ves.  522). 
The  price  should  appear  (Blayden  v.  Bradbear,  12  Ves.  jun.  466  ;  see  El- 
mere  v.  Kingscote,  5  B.  &  C.  583).  A  receipt,  e.  g.,  of  an  auctioneer,  upon 
or  referring  to  the  particulars  of  sale,  may  constitute  an  agreement  (Coles  v. 
Trecothick,  9  Ves.  jun.  234 ;  Blayden  v.  Bradbear,  supra).  So  an  entry 
by  the  auctioneer  in  his  books,  containing  terms  and  parties  (Emmerson  v. 
Heelis,  2  Taunt.  33).  A  note  written  to  a  third  person  may  be  sufficient 
(Welford  v.  Beazely,  3  Atk.  503 ;  Rose  v.  Cunynghame,  11  Ves.  jun.  550). 
And  where  the  property  is  not  clearly  specified,  but  is  capable  of  being 
identified  by  a  reference  in  the  contract,  that  will  be  sufficient  (Owens  v. 
Thomas,  3  Myl.  &  K.  353).  A  letter  setting  forth  the  terms  of  a  contract 
contained  in  another  letter  between  the  same  parties  is  evidence  to  go  to  the 
jury  of  the  original  contract  (2  C.  &  K.  641). 

An  agreement  not  signed,  referred  to  in  a  letter,  in  which  the  deft,  de- 
clined to  sign  the  agreement,  but  said  his  word  was  as  good  as  his  security, 
has  been  held  sufficient  (Tawney  v.  Crowther,  3  Bro.  C.  C.  161 ;  but  see 
ib.  320,  and  1  Sch.  &  Lef.  34 ;  Tanner  v.  Smart,  6  B.  &  C.  603). 

The  terms,  &c.,  must,  however,  clearly  appear. 

On  a  sale  of  mortgaged  houses  the  vendor  wrote  (in  substance)  to  the 
mortgagee — "  Mr.  A.,  deliver  my  writings  to  the  bearer,  I  having  disposed 
of  them :"  held  insufficient,  as  the  price  was  not  mentioned,  nor  how  many 
houses  were  sold  (Seagood  v.  Meale,  Pre.  Ch.  560 ;  Rose  v.  Cunynghame, 
11  Ves.  550 ;  Ormond  (Lord)  v.  Anderson,  2  Ball  &  B.  363).  So,  where 
the  note  was — "  Sold  100  Mining  Purdys,  at  17s.  6d.,  J.  Green"  (Boyce  v. 
Green,  Batt.  608 ;  see  Clerk  v.  Wright,  1  Atk.  12).  So,  where,  from  the 
contract,  by  which  so  many  years'  purchase  was  to  be  given,  it  was  uncer- 
tain whether  the  rents  on  some  houses  amounted  to  Is.  or  5s.  (Middleton 
(Lord)  v.  Wilson,  Sug.  V.  &  P.  118  ;  and  see  Price  v.  Assheton,  1  Y.  &  C. 
441 ;  Kenworthy  v.  Schofield,  2  B.  &  C.  945). 

If  the  contract  be  insufficient,  it  cannot  be  made  available  by  a  letter 
referring  to,  but  abandoning  it  (Gosbell  v.  Archer,  2  Ad.  &  E.  500).  Par- 
ticulars of  estates  delivered  on  a  treaty  for  sale,  and  containing  terms,  and 
signed,  will  not  be  sufficient  (Whaley  v.  Bagenel,  1  Bro.  P.  C. 
345) ;  *nor  will  instructions  to  an  attorney  to  prepare  a  convey-  [*1201] 
ance,  containing  the  terms,  &c.,  and  signed  by  the  deft.  (Cooke  v. 
Tombs,  2  Anst.  420 ;  see  -Cass  v.  Waterhouse,  Pre.  Ch.  29 ;  nor  will  the 
draft  of  a  conveyance  reciting  an  agreement,  though  approved  by  the  agents 
on  both  sides  (Townsend  (Marquis)  v.  Norwich  (Bishop  of),  1  Rop.  H.  & 
W.  by  Jac.  308,  n) ;  nor  a  mere  alteration  of  such  a  draft  (Hawkins  v. 
Holmes,  1  P.  Wms.  770 ;  see  an  earlier  case  contra,  Lowther  v.  Carril,  1 
Vern.  221).  A  letter  to  a  solicitor,  with  directions  for  preparing  the  con- 
veyance of  a  purchase  described  generally  as  the  land  bought  of  A.,  not 
specifying  the  terms,  is  not  sufficient  evidence  of  a  contract  within  the  Statute 
of  Frauds  (Rose  v.  Cunynghame,  11  Ves.  550).  The  receipt  of  deposit- 
money  by  an  auctioneer's  clerk,  which  was  paid  over  to  the  seller,  and  a 
letter  from  the  solicitors  of  the  seller,  admitting  that  no  title  could  be  made, 
and  offering  to  relinquish  the  purchase  and  pay  the  charges  of  investigating 
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the  title,  do  not  amount  to  a  ratification  of  an  imperfect  contract  for  the  sale 
of  property  by  auction,  which  was  only  signed  by  the  purchaser,  and  the 
auctioneer's  clerk  in  the  character  of  witness,  so  as  to  satisfy  the  Statute  of 
Frauds  (Gosbell  v.  Archer,  2  Ad.  &  E.  500).  Before  the  offer  is  accepted 
it  may  be  retracted  (Routledge  v.  Grant,  4  Bing.  653 ;  Thornbury  v.  Bevill, 

1  Y.  &  C.  C.  C.  554).     A  memorandum  by  which  deft,  stated  that  he  pur- 
posed allowing  pit.  70/.  per  annum,  granted  by  a  certain  society  so  long 
as  it  continued  to  be  paid,  is  insufficient  (Roberts  v.  Tucker,  3  Exch. 
632). 

The  agreement  must  be  final.  If  still  open,  it  is  merely  a  treaty,  and  not 
binding,  as  where  an  oflfer  is  accepted  conditionally,  &c.  (Holland  v.  Eyre, 

2  Sim.  &  St.  194;  Routledge  v.  Grant,  4  Bing.  653;  1  Moo.  &  P.  717; 
Smith  v.   Surman,  9  B.  &  C.  561 ;  Thomas  v.  Blackman,   1  Coll.   301 ; 
Hyde  v.  Wrench,  3  Beav.  334;  Boys  v.  Ayerst,  6  Madd.  316;  and  see  the 
observations  of  Lord  Eldon  in  Kennedy  v.  Lee,  3  Mer.  441 ;  Duke  v.  An- 
drews, 2  Exch.  290 ;  Lucas  v.  James,  7  Hare,  410).     A  contract  for  pur- 
chase  under  a  decree  is  not  complete  until  confirmation  by  order  of  the  court; 
and  on  sale  of  a  life  estate,  if  the  tenant  for  life  should  die  before  such  order, 
the  purchaser  is  nevertheless  bound  to  complete  (Vesey  v.  Elwood,  3  Dr.  & 
War.  74;  see,  however,  ruled  otherwise,  in  Vincent  v.  Goin,  ib.  75,  n.). 
Where  the  vendor  conveys  to  the  purchaser,  but  the  latter  will  not  pay  the 
purchase-money  until  an  incumbrancer  discharges  the  property  from  his 
incumbrance,  which  he  refuses  to  do,  the  vendor  may  treat  the  contract  as 
incomplete,  and  resell  (Leader  v.  Ahearne,  2  Con.  &  Law.  535).     A  pro- 
posal to  take  the  remainder  of  a  lease  was  agreed  to  by  letter,  adding,  "  We 
hope  to  give  you  possession  by  half-quarter-day :"  held,  that  the  acceptance 
was  unconditional,  and  the  contract  complete  (Clive  v.  Beaumont,  1  De  G. 
&  S.  397).     A  contract  is  accepted  by  posting  on  the  day  of  its  receipt  a 
letter  declaring  the  acceptance  of  it  (Dunlop  v.  Higgins,  1  Ho.  L.  Ca.  381), 
and  the  vendor  is  bound  from  the  time  he  has  posted  his  letter  of  acceptance 
(Potter  v.  Sanders,  6  Hare,  1 ;  see  Tewv.  Herries,  11  Q.  B.  7  ;  and  see  tl 
cases  on  the  17th  sect.,  ante,  p.  105 — 112). 

Signature. 

By  the  Party  to  le  charged.]  The  pit.  need  not  have  signed  (Egerton  v. 
Matthews,  6  East,  307;  Allen  v.  Bennett,  3  Taunt.  169;  Laythoarp  v. 
Bryant,  2  Bing.  N.  C.  735 ;  Field  v.  Boland,  1  Dr.  &  Walsh,  37  ;  and  see 
other  cases  cited  in  Sug.  V.  &  P.  112,  n.  (a\  llth  ed.).  Where  the  name 
is  inserted  so  as  to  give  authenticity  to  the  whole  instrumental  does  not  sig- 
nify in  what  part  it  is  written  (Allen  v.  Bennett,  3  Taunt.  169;  Lobb  v. 

Stanley,  5  Ad.  &  E.  N.  S.  574).     *So,  where  the  agreement  is 
[*1202]    in  the  third  person,  as  "  Mr.  A.  B.  agrees  to  sell,"  it  is  sufficient 

(Bleakley  v.  Smith,  11  Sim.  150;  Knight  v.  Crockford,  1  Esp. 
Ca.  189;  and  see  1  Bro.  C.  C.  410;  3  Esp.  Ca.  182;  but  see  Stokes  v. 
Moore,  1  Cox,  219).  Even  where  a  blank  is  left  for  the  signature  at  the 
bottom  (Ib.).  The  name  printed  or  stamped  is  sufficient  (Saunderson  v. 
Jackson,  2  B.  &  P.  238 ;  Schneider  v.  Morris,  2  M.  &  S.  286).  A  party, 
may  be  bound,  though  he  sign  in  form  as  a  witness  (See  Coles  v.  Tre- 
cothick,  9  Ves.  251;  Welford  v.  Beazley,  1  Ves.  6;  Gosbell  v.  Archer, 
2  Ad.  &  E.  500) ;  and  the  observations  on  that  case  (Sug.  V.  and  P. 
127).  Initials  would  seem  sufficient  (Sug.  V.  and  P.  128,  llth  ed.,  citing 
Phillimore  v.  Barry,  1  Camp.  513;  Jacob  v.  Kirk,  2  Moo.  &  R.  221; 
Sweet  v.  Lee,  3  Man.  &  G.  452  ;  but  see  2  Stark.  Ev.  492,  3rd  ed.).  If 
the  name  of  the  bidder,  although  an  agent,  be  written  down,  that  will  be 
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sufficient  (Ken  worthy  v.  Schofield,  2  B.  &  C.  945 ;  White  v.  Proctor,  4 
Taunt.  209).  If  an  attorney  covenant  for  himself  and  his  heirs,  he  will  be 
personally  bound,  though  described  as  covenanting  for  his  principal  (Apple- 
ton  v.  Binks,  5  East,  148;  and  see  cases,  Sug.  V.  and  P.  53,  n.  (g),  llth 

ed.). 

An  alteration  of  the  draft  of  a  conveyance,  if  it  be  not  signed,  is  insuffi- 
cient (Hawkins  v.  Holmes,  1  P.  Wms.  770).  So,  if  the  draft  be  in  the  deft.'s 
handwriting,  if  unsigned  (Ithel  v.  Potter,  1  P.  Wms.  771).  If  a  letter  con- 
taining all  the  terms  be  signed,  as  "your  affectionate  mother,"  &c.,  that  is 
insufficient  (Selby  v.  Selby,  cited  Sug.  V.  and  P.  128,  llth  ed.).  So  is  an 
agreement  at  the  end  of  which  is  written,  "as  witness  our  hands,"  but  which 
is  not  signed  (Hubert  v.  Turner,  4  Sco.  N.  R.  486 ;  3  Man.  &  G.  743 ;  see 
the  cases  on  the  17th  sect,  ante,  pp.  105 — 112).  A  signature  in  pencil  is 
not  necessarily  deliberative,  but  may  be  as  binding  as  if  made  in  any  other 
manner  (Lucas  v.  James,  7  Hare,  419).  ... 

On  some  other  Person  thereunto  by  him  laivfully  authorized.']  An  agent 
may  be  authorized  by  parol  (Emmersonv.  Heelis,  2  Taunt.  38  ;  Graham  v. 
Masson,  5  Bing.  N.  C.  603 ;  if  he  purchase  in  his  own  name,  the  agency 
may  be  proved  by  parol  evidence  (Wilson  v.  Hart,  1  Moo.  45) ;  as  to  proof 
of  agency  generally,  see  ante,  pp.  682,  690  ;  of  revocation  of  authority,  Ib. 
697  ;  and  of  ratification  of  authority,  Ib.  698  el  seq.  An  auctioneer  is  a^ent 
both  for  vendor  and  vendee  (Kenworthy  v.  Schofield,  2  B.  &  C.  945;  White 
v.  Proctor,  4  Taunt.  209;  Sug.  V.  and  P.  132,  133).  So  is  his  clerk  who 
takes  down  the  biddings  (Bird  v.  Boulter,  4  B.  &  Ad.  443).  The  agent 
must  be  a  third  person,  not  one  of  the  contracting  parties  (Farebrother  v. 
Simmons,  5  B.' &  Al.  333;  but  see  Bird  v.  Boulter,  supra;  Graham  v. 
Musson,  5  Bing.  N.  C.  603).  A  signature  by  an  auctioneer's  clerk,  in  the 
character  of  a  witness,  is  insufficient  (Gosbell  v.  Archer,  2  Ad.  &  E.  500). 
Whether  the  approval  of  a  draft  by  an  attorney  on  behalf  of  his  client  be 
sufficient,  quare  (Thornbury  v.  Be'vill,  1  Y.  &  C.  C.  C.  554;  Parker  v.  Smith, 
1  Coll.  608 ;  see  the  cases  on  17th  sect,  ante,  p.  105—112). 

Proof  of  Performance  ly  Plaintiff  of  Conditions  Precedent. 

In  framing  the  evidence  under  this  head,  the  declaration  must  be  looked 
to,  and  all  the  material  averments  in  it  proved. 

Proof  of  Averment  of  Delivery  of  Abstract. 

The  declaration  alleges  the  delivery  of  a  sufficient  abstract.  Such  an 
abstract  ought  to  show  every  incumbrance  affecting  the  property  (Richards 
v.  Barton,  1  Esp.  268).  In  equity  it  is  considered  complete  when  it  appears 
that  by  the  incumbrancers  joining  in  the  ^'conversion  or  releasing, 
&c.,  the  legal  and  equitable  interests  will  vest  in  the  purchaser  [*1203] 
(Jumpson  v.  Pitchers,  1  Coll.  13;  Avarne  v.  Brown,  14  Sim.  303; 
8  Ves.  436).  And  this  would  seem  to  be  the  rule  at  law  (Webb  v.  Austin, 
8  Sco.  N.  R.  419;  7  Man.  &  G.  701).  The  delivery  of  the  deeds  them- 
selves is  not  a  delivery  of  a  sufficient  abstract  (Home  v.  Wingfield,  3  Man. 
&  G.  34).  The  allegation  must  be  specially  traversed,  if  denied  (post,  p. 
1215).  The  vendor  must  be  ready  with  the  abstract  and  deeds  to  verify  it 
at  the  time  fixed,  or  the  purchaser  may  avoid  the  agreement  at  law  (Berry 
v.  Young,  2  Esp.  640,  n.) ;  time  being  at  law  of  the  essence  of  the  contract 
(Ib. ;  see  Lang  v.  Gale,  1  M.  &  S.  Ill  ;  which  appears  contra;  but  see 
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Observations,  Sug.  V.  &  P.  283,  llth  ed. ;  9  Ad.  &  E.  517  ;  Wilde  v.  Fort, 
4  Taunt.  334;  Maryon  v.  Carter,  4  C.  &  P.  295;  Edman  v.  Allen,  8  Sco. 
261 ;  6  Bing.  N.  C.  19;  see  Martindale  v.  Smith,  1  Q.  B.  389;  Cornish  v. 
Rowley,  Selw.  N.  P.  179,  10th  ed.).  So,  he  may  if  the  abstract  show  upon 
the  face  of  it  a  defective  title  (Sellick  v.  Trover,  11  M.  &  W.  722,  infra). 
A  perfect  abstract  of  title  is  one  which  shows  such  a  title  as  enables  the  pur- 
chaser to  complete  his  purchase  (Blackburn  v.  Smith,  2  Car.  &  K.  561,  per 
Rolfe,  B.).  Where  there  was  a  condition  that  the  vendor  should  deliver  a 
full  and  sufficient  abstract  of  title,  and  that  all  objections,  &c.,  to  title  should 
be  delivered  within  one  month,  or  be  considered  as  waived :  held,  that  no 
objections  having  been  made  within  the  month  the  condition  was  satisfied  by 
the  delivery  of  an  abstract  containing  a  statement  of  all  the  deeds,  &c.  in 
the  vendor's  possession,  but  shewing  less  than  a  sixty  years'  title  (Blackburn 
v.  Smith,  2  Exch.  783 ;  see  Hobson  v.  Bell,  2  Beav.  17;  Blacklow  v.  Laws, 
2  Hare,  40;  Morley  v.  Cook,  ib.  106). 

Proof  of  Averment  that  Plaintiff  deduced  a  Good  Title. 

A  good  title  means  a  good  title  according  to  the  conditions  of  sale.  Real 
property  is  most  frequently  sold  under  certain  express  conditions,  and  these 
form  a  material  part  of  the  contract.  When  not  so  sold  it  will  be  seen, 
post,  p.  1205,  what  conditions  the  law  will  imply.  It  will  be  convenient  to 
consider  under  this  head  the  points  relating  to  conditions  of  sale,  their  con- 
struction, &c.  &c. 

Express  Conditions  of  Sale — Notice  of— Construction  generally — As  to 
Title — Evidence  to  contradict.]  If  it  be  the  custom  in  a  public  auction-room 
to  paste  up  the  conditions  of  sale  in  the  room,  and  the  auctioneer  announces 
that  the  conditions  are  as  usual,  they  will,  if  so  pasted  up,  be  binding,  though 
the  purchaser  did  not  see  them  (Mesnard  v.  Aldridge,  3  Esp.  271  ;  Bywater 
v.  Richardson,  1  Ad.  &  E.  508). 

A  court  of  equity  will  construe  conditions  of  sale  strictly  in  favour  of  a 
purchaser  (Syrnons  v.  James,  1  Y.  &  C.  C.  C.  487  ;  Seaton  v.  Mapp,  2  Coll. 
556).  In  a  condition  or  agreement,  between  vendor  and  purchaser  common 
and  usual  covenants  in  a  public-house  lease,  comprehend  covenants  to  pay 
the  land-tax,  sewers-rate,  and  all  other  taxes,  "and  a  proviso  for  re-entry,  if 
any  business  but  that  of  a  victualler  should  be  carried  on  in  the  house  (Ben- 
nett v.  Womack,  7  B.  &  C.  627).  "  Clear  yearly  rent,"  in  an  agreement 
between  vendor  and  purchaser,  means  clear  of  all  outgoings,  incumbrances, 
and  extraordinary  charges,  not  according  to  the  custom  of  the  country,  as 
tithes,  poor-rates,  church-rates,  &c.,  which  are  natural  charges  on  the  tenant 
(Tyrconnell  v.  (Earl  of)  v.  Ancaster  (Duke  of),  Ambl.  237  ;  2  Ves.  500). 
The  mere  delineation  in  a  plan  of  contemplated  improvements  in  a  new 
street,  at  the  time  of  the  sale  of  building  ground,  does  not  amount  to  an 
implied  contract  to  execute  *them,  where  there  is  no  condition. 
[  *1204  ]  to  that  effect  (Heriot's  Hospital  (Feoffees  of)  v.  Gibson,  2  Dow, 
301  ;  see  Compton  v.  Richards,  1  Pri.  27  ;  Blanchard  v.  Brid- 
ges, 4  Ad.  &  E.  176  ;  Squire  v.  Campbell,  1  Myl.  &  K.  459).  But  see 
Peacock  v.  Penson,  11  Beav.  355.  If  a  house  be  sold  with  all  the  lights 
belonging  to  it,  and  it  is  intended  to  build  on  the  adjoining  ground  belonging 
to  the  same  owner,  so  as  to  interfere  with  the  lights,  a  right  so  to  build  should 
be  expressly  reserved  ;  it  will  not  do  to  describe  the  house  as  abutting  on 
building-ground  belonging  to  the  seller  (Swanborough  v.  Coventry,  9  Bing. 
305). 
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A  condition  to  take  a  title  without  dispute,  precludes  the  purchaser  from 
objecting  that  the  legal  estate  is  outstanding  (Duke  v.  Barnett,  2  Coll.  337). 
And  if  a  purchaser  of  a  lease,  "  as  the  vendor  holds  the  same  ;"  agree  to  ac- 
cept an  assignment,  without  requiring  the  lessor's  title,  he  must  pay  the 
price  though  the  title  prove  bad  (Spratt  v.  Jeffery,  10  B.  &  C.  249  ;  but 
see  Shepherd  v.  Keatley,  1  C.  M.  &  R.  117  ;  Sellick  v.  Trevor,  11  M.  & 
W.  722).  Although  a  vendor  is  not  bound  under  the  conditions  to  produce 
a  title  prior  to  the  last  conveyance,  if  the  abstract  show  on  the  face  of  it  a 
defective  title,  the  purchaser  may  reject  it  (Sellick  v.  Trevor,  11  M.  &  W. 
722).  Assignees  put  up  to  sale  the  bankrupt's  interest  in  an  estate,  "  as  he 
held  the  same,  an  abstract  of  which  may  be  seen  at  the  office  of  Messrs  T. 
and  Co."  Held,  that  vendee  could  not  insist  upon  any  other  title  than  such 
as  the  bankrupt  had  (Freme  v.  Wright,  4  Madd.  364).  Conditions  of  sale, 
describing  a  title  to  premises  as  arising  under  an  exchange,  by  virtue  of  an 
award  of  commissioners  under  an  inclosure  act,  are  satisfied  by  showing  a 
title  by  award  in  respect  of  other  lands,  and  of  common  rights,  without 
showing  the  further  particulars  of  the  exchange;  and  if  the  vendor  con- 
tracts to  commence  his  title  with  the  award,  the  purchaser  has  no  right  to 
inquire  into  the  title  of  the  lands  given  by  the  vendor  in  exchange  for  the 
lands  so  contracted  to  be  sold  (Cattell  v.  Cornall,  4  Y.  &  C.  228,  349). 
A  stipulation  in  a  contract,  that  in  case  the  vendor  cannot  deduce  a  good 
title,  or  in  case  the  purchaser  shall  not  pay  the  money  at  the  time  fixed,  the 
agreement  should  be  void,  does  not  enable  either  party  to  vitiate  the  agree- 
ment, by  refusing  to  perform  his  part  of  it ;  the  vendor  may  avoid  the  con- 
tract, if  the  purchaser  do  not  pay  the  money,  as  may  the  purchaser,  if  the 
vendor  do  not  make  a  title,  but  it  is  not  sufficient  for  him  to  say  that  he 
cannot  (Roberts  v.  Wyatt,  2  Taunt.  268 ;  see  Page  v.  Adams,  4  Beav. 
269 ;  Williams  v.  Edwards,  2  Sim.  78).  A  stipulation  that  a  good  title 
shall  be  deduced,  but  that  vendor  "  should  not  be  bound  to  produce  any 
original  deeds  or  other  documents  than  those  in  his  possession,  and  set 
forth  in  the  abstract,  which  related  to  other  property,"  does  not  excuse  the 
vendor  from  verifying  the  abstract  (Southby  v.  Hutt,  2  Myl.  &  Cr.  207 ; 
see  8  Sco.  551  ;  Dick  v.  Donald,  1  Bligh.  N.  S.  655).  A  condition  that 
the  purchaser  should  take  the  title  such  as  it  is,  is  binding  upon  him  (Wil- 
mot  v.  Wilkinson,  6  B.  &  C.  506  ;  Freme  v.  Wright,  4  Mad.  364  ;  see 
Spratt  v.  Jeffery,  10  B.  &  C.  249 ;  Shepherd  v.  Keatley,  1  C.  M.  &  R.  117  ; 
Souter  v.  Drake,  5  B.  &  Ad.  1002).  Where  there  was  a  condition  that  as 
part  of  the  property  could  not  be  identified  the  purchaser  should  accept  it 
by  the  description  in  the  conveyance  :  held,  that  as  this  part  could  not  be 
discovered,  the  purchaser  might  rescind  the  contract  (Robinson  v.  Musgrove, 
2  Moo.  &  R.  92). 

Parol  evidence,  as  the  verbal  declaration  of  the  auctioneer,  is  not  admis- 
sible to  contradict  the  conditions  of  sale  (1  J.  &  W.  639  ;  Gunnis  v.  Erhart, 
1  H.  Bl.  289  ;  Shelton  v.  Livius,  2  Cromp.  &  J.  411).  But  if  the  purcha- 
ser have  particular  per sonalinformation,  *e.  g.,  as  to  an  incum- 
brance,  it  seems  that  it  is  (Gunnis  v.  Erhart,  supra;  see  Brad-  [  *1205  ] 
shaw  v.  Bennett,  5  C.  &  P.  48). 

Implied  Conditions  of  Sale.']  An  agreement  to  sell  generally  implies  a 
sale  of  the  fee,  and  the  court  will  not  infer  that  a  term  of  years  only  was 
meant,  on  account  of  the  price  being  small  (Hughes  v.  Parker,  8  M.  &  W. 
244;  see  Hallewell  v.  Morrell,  1  Sco.  N.  R. ;  per  MauIe,B.  327).  Trustees, 
assignees  of  bankrupts,  and  mortgagees  with  a  power  of  sale,  must  make 
out  a  good  title,  just  as  if  they  were  the  beneficial  owners  (Sugd.  V.  and  P. 
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61,  llth  ed. ;  Halle  well  v.  Morrcll,  supra).  The  owner  of  land  agreeing  lo 
grant  a  lease  does  not  thereby  impliedly  engage  that  he  has  a  good  title  to 
the  fee,  and  that  he  will  deliver  a  written  abstract  (Temple  v.  Brown,  6  Taunt. 
60 ;  but  see  Keech  v.  Hall,  Doug.  21 ;  Roper  v.  Coombes,  6  B.  &  C.  534). 


simple  sale  of  land  implies  a  covenant  that  the  vendor  has  a  good  title  to  the 
land,  but  it  does  not  support  a  count  staling  a  warranty  that  he  had  a  good 
title  free  from  all  liabilities  whatsoever  (Ballard  v.  Way,  1  M.  &  W.  520). 
An  agreement  to  make  a  good  title  is  implied,  unless  expressly  excluded 
(Flureau  v.  Thornhill,  2  W.  Bla.  1078,  per  Blackstone,  J.  ;  see  Johnson  v. 
Johnson,  3  B.  &  P.  167 ;  Doe  v.  Stanion,  1  M.  &  W.  701).  The  right  to 
a  good  title  is  given  by  law,  but  may  be  waived,  as  by  purchaser  going  on 
with  the  contract  after  notice  that  he  is  not  to  expect  a  good  title  (Ogilvie  v. 
Foljambe,  3  Mer.  53;  Hall  v.  Betty,  4  Man.  &  G.  410).  An  agreement 
generally  to  sell  includes  all  vendor's  interest  (Bower  v.  Cooper,  2  Hare, 
408). 

At  ivhat  time  Plaintiff  must  take  out  his  Title.]  This  will  depend  upon 
the  conditions.  Where  it  is  fixed  it  is  of  the  essence  of  the  contract  (Berry 
v.  Young,  2  Esp.  640  n.).  W7here  no  time  is  fixed  it  will  not  be  implied  from 
trifling  circumstances.  Thus,  where  an  abstract  was  to  be  delivered  within 
fourteen  days,  objections  to  title  in  twenty-one  days  after  delivery  of  abstract, 
the  conveyance  to  be  prepared  by  the  10th  November,  and  an  agreement 
signed  to  pay  purchase-money  by  the  28th  November;  it  was  held,  that  as 
there  was  no  express  time  for  making  out  the  title,  none  would  be  implied 
(Sansom  v.  Rhodes,  8  Sco.  544;  6  Bing.  N.  C.  261).  A  reasonable  time 
will  be  implied  where  none  is  fixed  (Ib.).  The  reasonableness  is  for  the  jury 
(1  Q.  B.  395).  Where  the  condition  as  to  time  is  not  complied  with,  the 
purchaser  may  waive  his  right  to  rescind  the  contract  in  consequence  (Car- 
penter v.  Blandford,  8  B.  &  C.  575;  see  Sweetland  v.  Smith,  1  C.  &  M. 
585 ;  Temple  v.  Palmer,  1  P.  &  D.  381 ;  9  Ad.  &  E.  508) ;  but  the  waiver 
will  not  bind  him  if  it  be  by  parol  (Stowell  v.  Robinson,  3  Bing.  N.  C.  928  ; 
and  see  infra).  So,  if  the  contract  be  under  seal,  but  the  waiver  not  (Rip- 
pingall  v.  Lloyd,  2  Nev.  &  M.  410).  Where  the  title  is  defective,  the  pur- 
chaser may  give  notice,  and  rescind  the  contract,  and  it  will  not  avail  the 
purchaser  afterwards  to  make  a  good  title  (Bartlett  v.  Tuchin,  1  Marsh.  583; 
see  Radcliffe  v.  Warrington,  12  Ves.  326). 

Objections  to  Title — Time  of  making — Waiver.]  No  objection  can  be 
insisted  on  at  the  trial,  which  was  not  stated  as  a  reason  by  deft,  for  his  not 
completing  the  contract,  if  of  such  a  nature  that  it  might,  if  made,  have  been 
removed  (Todd  v.  Haygart,  1  Moo.  &  M.  128;  see  Flight  v.  Booth,  1  Bing. 
N.  C.  370).  Where  there  was  a  condition  that  no  objection  should  be  made 

on  account  of  a  particular  deed,  every  species  of  objection  arising 
[*1206]  out  of  it  is  interdicted,  whether  as  respects  the  existence  of  it  or 

its  legal  effect  and  operation  (Corrall  v.  Cattell,  4  M.  &  W.  734). 
A  stipulation  to  give  such  a  title  as  shall  be  satisfactory  to  the  purchaser  does 
not  authorize  the  purchaser  to  make  any  other  than  the  usual  objections  to 
the  title  (Lord  v.  Stephens,  1  Y.  &  C.  222). 

Where  a  solicitor  advises  a  client  on  a  purchase,  and  afterwards  buys  the 
property  of  him,  he  cannot  make  any  objection  which  he  did  not  insist  upon 
on  behalf  of  the  client  (Beevor  v.  Simpson,  Taml.  69).  A  person  agreeing 
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to  purchase  the  right  and  interest  of  another  under  a  contract  for  a  lease, 
with  full  notice  of  the  nature  of  such  interest,  cannot  object,  either  on  the 
ground  that  the  contract  is  not  binding  on  the  other  party  to  it,  or  for  want 
of  title  (Baxter  v.  Conolly,  1  J.  &  W.  576).  The  time  for  taking  objections 
runs  from  the  delivery  of a  perfect  abstract  (Hobson  v.  Bell,  2  Beav.  17  ;  see 
Blackburn  v.  Smith,  ante,  p.  1203). 

Where  a  purchaser  deals  with  the  property  contracted  for,  or  takes  pos- 
session of  it,  he  waives  his  right  to  object  to  the  title,  at  all  events  in  equity 
(Hayden  v.  Bell,  1  Beav.  337;  Ex  parte  Sidebotham,  3  Deac.  &  Ch.  818; 
Fludyer  v.  Cocker,  12  Ves.  27;  Fleetwood  v.  Green,  15  Ves.  595  ;  Burnell 
v.  Brown,  1  J.  &  W.  168);  where  he  is  acquainted  with  the  objections 
(Blacklow  v.  Laws,  2  Hare,  40).  But  taking  possession  with  the  concur- 
rence of  the  vendor,  is  not  a  waiver  of  any  of  the  purchaser's  rights  (Stevens 
v.  Greppy,  3  Russ.  171);  and  where  possession  is  taken  with  notice  of  a 
defect  which  is  to  be  remedied,  there  is  no  waiver  (Duncan  v.  Cafe,  2  M.  & 
W.  244) ;  waiver  or  no  waiver  is  a  question  of  fact  (Burroughs  v.  Oakley, 
3  Swanst.  168;  Wilde  v.  Fort,  4  Taunt.  334).  After  long  possession,  and 
vexatious  objections  to  complete  the  purchase,  a  purchaser  will  be  held  to 
have  waived  his  right  to  an  investigation  of  the  title  (Hall  v.  Laver,  3  Y.  & 
C.  191  ;  see  Blackford  v.  Kirkpatrick,  6  Beav.  232).  A  waiver  of  objections 
to  a  title  to  property  held  by  tenant  for  life,  who  becomes  bankrupt,  is  no 
waiver  of  objections  as  to  his  bankruptcy  where  his  assignee  is  the  vendor 
(Sidebotham  v.  Barrington,  3  Jur.  947).  Semble,  a  purchaser  waives  the 
right  to  have  the  lessor's  title  produced,  if  he  prepares  the  assignment,  and 
njakes  various  objections,  but  no  requisition  as  to  the  landlord's  title  (Clive  v. 
Beaumont,  1  De  G.  &  S.  397 ;  see  Smith  v.  Capron,  7  Hare,  191).  On 
sale  of  a  lease,  an  abstract  was  delivered  which  did  not  give  full  information 
as  to  the  restrictions  contained  in  it.  Objections  were  taken  of  no  weight, 
or  which  were  answered,  but  no  request  was  made  for  the  production  of  the 
lease  :  held,  that  the  purchaser  had  not  waived  his  right  to  object  to  the  lease 
when  produced  at  the  trial  of  an  action  brought  to  recover  the  deposit  (Flight 
v.  Booth,  1  Sco.  190;  1  Bing.  N.  C.  370).  A  purchaser  will  not  be  held 
to  have  waived  objections  because  his  counsel  has  approved  of  the  title 
(Deverell  v.  Bolton  (Lord),  18  Ves.  505). 

The  acceptance  of  title  as  it  appears  on  the  abstract  is  no  waiver  of  the 
right  to  have  it  proved  as  stated  (Southby  v.  Hutt,  2  Myl.  &  Cr.  207). 

Where  there  was  a  condition  that  all  objections  should  be  made  within 
twenty-one  days,  and  another,  that  the  vendor  might  retain  the  deposit,  and 
resell,  if  the  conditions  were  not  complied  with,  and  the  objections  were  not 
made  within  the  time,  but  explanations  were  given  by  the  vendor  which  did 
not  prove  satisfactory :  held,  that  he  had  waived  his  right  to  take  advantage 
of  the  second  condition,  by  entering  into  the  explanations  in  answer  to  the 
objections  made  after  the  expiration  of  the  twenty-one  days  (Cutts  v.Thodey, 
13  Sim.  206).  Where  a  purchase  is  to  be  completed  on  a  given,  day,  but 
notice  is  given  by  either  party  that  he  will  not  be  ready  to  complete  before 
the  day  after,  and  no  objection  is  made  to  this  by  the  other  party, 
he  will  not  afterwards  be  allowed  to  avail  himself  *of  the  default  [*1207] 
to  complete  on  the  first  day  (Carpenter  v.  Blandford,  8  B.  &  C. 
575).  A  contract  was  made  for  the  sale  of  houses  which,  from  defects  in 
the  title,  could  not  be  completed  on  the  day ;  the  treaty,  however,  proceeded 
on  a  proposal  to  waive  the  objections  upon  certain  terms.  The  houses  bsing 
burnt  before  a  conveyance :  held,  that  the  purchaser  was  bound,  if  he  ac- 
cepted the  title,  and  that  the  circumstance  that  the  vendor  suffered  the  insur- 
ance to  expire  (without  giving  notice)  on  the  day  on  which  the  contract  was 
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originally  to  have  been  completed,  made  no  difference  (Paine  v.  Miller,  0 
Ves.  jun.  349).  For  other  cases  in  equity  of  waiver,  see  Sug.  V.  and  P. 
ch.  8,  sec.  1,  p.  387,  llth  ed.). 

Proof  of  Title — How — By  Deeds — Recitals,  fyc,]  We  have  already 
seen  what  averment  may  be  necessary  as  to  the  plt.'s  title  and  evidence,  and 
should  be  adduced  accordingly.  Where  the  pit.  is  stated  in  the  declaration 
to  be  seised  in  fee,  it  will  suffice  to  prove  such  seisin  generally ;  and  he  need 
not  show  how  he  deduced  his  title  to  the  fee  (Martin  v.  Smith,  6  East,  555). 
It  has  been  held  by  Lord  Kenyon  to  be  sufficient  to  produce  the  title  deeds  at 
the  trial,  without  proving  their  execution  (Thomson  v.  Miles,  1  Esp.  Ca.  184) : 
and  he  there  said,  that  where  the  question  was  respecting  a  title,  he  would 
never  allow  that  the  party  should  be  called  upon  to  prove  the  execution  of  all 
the  deeds  deducing  a  long  title ;  that  it  was  never  mentioned  in  the  abstract, 
or  expected  in  making  out  a  title  in  the  case  of  any  purchase,  more  particu- 
larly where  possession  has  accompanied  them;  but  in  a  later  case,  Mansfield, 
(X  J.,  held,  at  nisi  prius,  that  the  vendor  of  the  residue  of  a  term,  being  the 
third  or  fourth  assignee,  was  bound  to  prove  all  the  mesne  assignments  (Cros- 
by v.  Percy,  1  Camp.  303) ;  but  Lord  Kenyon's  decision  was  not  cited  (see 
Sug.  V.  &  P.  462,  llth  ed).  In  a  late  case,  where  the  declaration  alleged 
that  pit.  was  possessed  for  a  term,  it  was  held  that  he  was  bound  to  prove 
the  execution  of  the  original  lease,  and  not  merely  assignment  to  himself 
(Laythoarp  v.  Bryant,  1  Sco.  327  ;  1  Bing.  N.  C.  421).  In  an  action  by 
the  assignee  of  a  term  for  not  completing  the  purchase  of  it  whether  he  is 
bound  to  prove  the  execution  of  the  original  lease  and  all  the  mesne  assign- 
ments, qucere  (see  judgment  of  Bosanquet,  J.  ib.). 

A  purchaser  is  not  bound  to  rely  on  the  recitals  in  old  deeds,  though  more 
than  thirty  years  old,  as  evidence  of  a  pedigree  which  is  not  supported  by  other 
proof,  or  by  possession  accordingly  (Fort  v.  Clarke,  1  Russ.  601).  But,  where 
a  deed,  dated  sixty  years  ago,  contains  a  recital  of  the  creation  of  a  mortgage- 
term,  and  a  subsequent  assignment  of  it  in  trust,  to  attend  the  inheritance, 
and  the  term  is  not  subsequently  noticed  in  the  title,  it  will  be  presumed  to 
have  been  surrendered  ;  and  it  is  no  objection  to  the  title  that  the  vendor  cannot 
produce  the  deed,  creating  the  term  or  the  assignment  of  it  (Townsend  v. 
Champernown,  1  Y.  &  J.  538  ;  and  see  further,  ante,  p.  1010,  as  to  when  a 
surrender  of  terms  is  presumed. 

A  mortgagee  had  a  power  of  sale,  in  case  of  default  being  made  in  pay- 
ment of  mortgage-money ;  held,  that  his  unsupported  solemn  declaration, 
under  the  5  &  6  Will.  IV.  c.  62,  of  a  default  having  been  made,  was  not 
sufficient  evidence  of  that  fact  as  between  vendor  and  purchaser  (Glynn  v. 
Bell,  2  Beav.  17).  The  certificate  of  a  stock-broker  of  a  fund  standing  in  the 
bank  is  insufficient  evidence  of  that  fact  as  between  vendor  and  purchaser  (Ib.). 
Where  a  mortgage  was  to  secure  a  pre-existing  debt,  secured  by  warrant  of 
attorney,  and  there  were  material  erasures  in  the  mortgage-deed :  held,  that 
the  purchaser,  from  the  mortgage  under  a  power  of  sale,  was  entitled  to  the 
production  of  the  warrant  of  attorney  arid  defeasance,  and  to  further  explana- 
tion as  to  the  erasures  than  appeared  from  the  affidavit  *of  the 
[  *1208  ]  solicitor  who  drew  the  deed,  and  deposed  that  they  were  made 
before  the  execution  of  it  (Hobson  v.  Bell,  3  Jur.  190). 

At  ichat  Time  Plaintiff  must  have  Title.]  It  is  sufficient  for  the  pit.  to 
prove  he  had  a  good  title  at  the  time  appointed  for  the  completion  of  the 
purchase ;  he  need  not  have  it  at  the  time  of  the  sale,  unless  there  be  some 
stipulation  to  the  contrary  (Sug.  V.  &  P.  294,  llth  ed.).  Where  a  mortga- 
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gor  had  granted  a  lease  and  afterwards  sold  the  reversion  :  held  that  he  could 
make  a  good  title,  the  mortgagees  agreeing  to  convey  their  interest  to  him 
(Webb  v.  Austin,  8  Sco.  N.  R.  419;  7  M.  &  G.  701).  A  deft.,  who  has 
never  applied  for  a  title,  is  not  allowed  to  set  up  the  want  of  it  against  the 
pit.,  who  has  obtained  one  after  the  commencement  of  the  action  (per  Lord 
Kenyon,  in  Thomas  v.  Miles,  1  Esp.  Ca.  184;  Stowell  v.  Robinson,  3  Bing. 
N.  C.  928).  The  purchaser  may  rescind  if  a  good  title  be  not  shown  at  the 
time  fixed  (Wilde  v.  Fort,  4  Taunt.  334;  see  Berry  v.  Young,  2  Esp.  640, 
n.  )  ;  so,  in  equity  (Hoggart  v.  Scott,  1  Russ.  &  M.  293);  but  if  he  do  not, 
it  will  be  sufficient  if  the  vendor  have  title  when  the  cause  comes  on  upon 
further  directions  (Paton  v.  Rogers,  6  Madd.  256  ;  see  Chamberlain  v.  Lee, 
10  Sim.  444). 

What  Title  necessary — Marketable,  legal,  and  equitable.']  With  respect  to 
what  title  is  sufficient  to  enable  the  pit.  to  support  this  action,  the  pit.  need 
not  show  a  better  title  than  he  contracted  to  give  (Wilmot  v.  Wilkinson,  6 
B.  &C.  506)  ;  but  an  agreement  to  make  a  good  title  is  always  implied,  unless 
the  liability  be  expressly  excluded  (Doe  v.  Stanion,  1  M.  &  W.  701).  With- 
out a  contract  to  the  contrary,  the  title  must  be  marketable  (6  B.  &  C.  506)  ; 
that  is  a  60  years'  title  (Cooper  v.  Emery,  1  Phil.  388).  In  a  court  of  law 
every  title  that  is  not  bad  is  marketable,  and  sufficient  to  enable  him  to  main- 
tain this  action  (Romilly  (Knight)  v.  James,  6  Taunt.  263).  Formerly,  if 
the  title  was  doubtful,  the  deft  was  not  liable,  as  a  purchaser,  to  accept  it 
(Hartley  v.  Pehall,  Pea.  131 ;  Wilde  v.  Fort,  4  Taunt.  334  ;  Waring  v.  Hog- 
gart,  1  R.  &  M.  39 ;  Curling  v.  Shuttleworth,  6  Bing.  121).  But  a  doubtful 
title  will  not  now  be  recognised  at  law;  it  will  be  adjudged  either  good  or  bad 
(Boyman  v.  Gutch,  7  Bing.  390  ;  Maberly  v.  Robins,  5  Taunt.  625) ;  and  it 
is  not  sufficient  to  show  that  it.  is  considered  bad  by  conveyancers  (Camfield 
v.  Gilbert,  4  Esp.  221).  The  Court  of  Chancery  will  compel  a  purchaser  to 
take  a  title  depending  upon  adverse  possession,  under  the  Statute  of  Limi- 
tations, 3  &  4  Will.  IV.  c.  27 ;  Scott  v.  Nixon,  3  Dr.  &  War.  388).  Power 
was  given  to  a  company  to  sell  land,  provided  they  had  previously  offered  to 
sell  to  the  owner  of  the  adjoining  premises,  and  he  had  refused  to  buy.  The 
company  agreed  to  sell  without  having  made  such  offer  :  held,  that  if  they 
afterwards  made  it  and  it  was  declined,  they  could  make  a  good  title  (Lon- 
don and  Greenwich  Railway  Company  v.  Goodchild,  8  Jur.  455). 

A  contract  to  make  a  good  title  means  a  title  good  both  at  law  and  in 
equity ;  therefore,  the  pit.  having  only  an  equitable  or  legal  title  will  not 
suffice  (Maberley  v.  Robins,  supra',  Cane  v.  Baldwin.  1  Sark.  65;  Elliott  v. 
Edwards,  3  B.  &P.  181  ;  Sellick  v.  Trevor,  11  M.  &  W.  722  ;  Alpassv.  Wat- 
kins,  8  T.  R.  5\G,  contra,  may  be  questioned ;  see  Sug.V.  &P.  535,  llthed). 
Thus,  where  the  vendor  of  newly  inclosed  lands  undertook  to  convey  them  to 
the  vendee,  this  was  held  an  undertaking  to  convey  the  legal  estate,  and,  the 
vendor  having  only  an  equitable  interest  previous  to  the  assignment  by  the 
commissioners,  was  held  not  a  good  title  (Cane  v.  Baldwin,  1  Stark.  65).  But 
if  the  vendor  have  the  legal  and  equitable  interests  at  the  time  for  com- 
pletion of  the  purchase  that  is  sufficient  (supra).  A  purchaser  may  *refuse 
to  accept  a  conveyance  executed  under  a  power  of  attorney  (Coove 
v.  Calloway,  1  Esp.  115,  per  Kenyon,  C.  J. ;  Richards  v.  Barton,  [  *1209  ] 
1  Esp.  268;  see  Sug.  V.  &  P.  llth  ed.  693).  We  have  seen 
that  on  the  sale  of  leaseholds  the  lessor's  title  must  be  produced  (supra). 
Upon  the  sale  of  a  leasehold  for  lives  expressed  to  have  been  granted  by  a 
corporation  in  consideration  of  the  surrender  of  a  prior  lease,  the  title  to  the 
surrendered  lease  must  be  shown  (Hodgkinson  v.  Cooper,  9  Beav.  304). 
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But  a  purchaser  of  a  lease  held  under  a  bishop's  ease  cannot  call  for  the 
lessor's  title  (Fane  v.  Spencer,  2  Mer.  430,  n.). 

It  seems  to  be  no  objection  to  a  title  that  a  person,  who  sixty  years  back 
was  the  survivor  of  three  trustees,  appointed  by  will  for  the  sale  of  an  es- 
tate, did  not  execute  a  conveyance  purporting  to  be  made  by  him,  and  tin- 
paries  beneficially  interested ;  possession  having  gone  under  that  convey- 
ance, and  the  estate  in  equity  being  converted  into  personalty  (Townsend 
v.  Champernown,  1  Y.  &J.  538).  By  a  deed  of  181 2,  the  mortgagor  assigned 
a  policy  of  insurance.  In  a  deed  of  1813,  between  the  same  parties  on  a 
further  advance,  there  was  a  power  to  sell  the  policy,  if  the  mortgage-money 
was  not  paid  on  a  given  day;  but  upon  a  further  advance  in  1822,  with 
conversion  of  unpaid  interest  into  principal  by  a  third  deed,  the  power  was 
omitted.  The  mortgagee  cannot  make  a  good  title  under  the  first  power 
(Curling  v.  Shuttleworth,  6  Bing.  121).  Where  a  vendor  is  to  make  a  good 
title  at  A.,  B.,  or  C.,  he  must  give  notice  of  the  place  to  the  purchaser  (Rip- 
pingall  v.  Lloyd,  5  B.  &  Ad.  742).  A  condition  that  vendor  should  not  be 
obliged  to  produce  lessor's  title  does  not  preclude  the  purchaser  from  show- 
ing aliunde,  that  the  title  is  bad  (Shepherd  v.  Keatley,  1  C.  M.  &  R.  117). 
Upon  the  sale  of  an  annuity  charged  on  real  estate,  whether  the  vendor  must 
deduce  the  title  of  the  grantor  to  the  estate  charged,  qucere  (RadclifTe  v.  War- 
rington,  12  Ves.  326).  Where  an  alien  purchased  lands  in  the  name  of  a 
trustee,  and  afterwards  procured  letters  of  denization,  and  then  died,  having 
bequeathed  his  lands  to  trustees  upon  trust  to  sell :  held,  that  on  the  trustees 
obtaining  a  grant  of  the  lands  from  the  crown  they  could  make  a  good  title 
(Eyston  v.  Symonds,  1  Y.  &  Col.,  N.  C.  608).  For  examples  of  bad, 
doubtful,  and  good  titles  in  equity,  see  Sug.  V.  and  P.  llth  ed.  513. 

Plaintiff's  Title — Incumbrances,  fyc.,  affecting.']  See  proof  of  delivery 
of  abstract,  ante,  p.  1202.  The  pit.  must  show  a  title  free  from  incum- 
brances,  &c.,  or  that  the  incumbrances  are  capable  of  being  discharged  or 
released  before  the  completion  of  the  contract  (Sug.  V.  and  P.  llth  ed.  446  ; 
Townsend  v.  Champernown,  1  Y.  &  J.  449 ;  Lewin  v.  Guest,  1  Russ.  325  ; 
see  Webb  v.  Austen,  8  Sco.  N.  R.  419;  7  Man.  &  G.  701) ;  or  they  will, 
if  unreleased  or  undischarged  at  the  time  for  completion  of  the  purchase,  be 
a  bar  to  the  action  (Turner  v.  Beaurain,  Sug.  V.  and  P.  llth  ed.  353; 
Barnwell  v.  Harris,  1  Taunt.  430).  The  principal  incumbrances  usually 
affecting  estates  are  mortgages,  outstanding  terms  (See  8  &  9  Viet.  112), 
judgments,  which,  by  virtue  of  the  1  &  2  Viet.  c.  110,  s.  11,  are  a  charge 
upon  freeholds  and  copyholds  ;  whether  upon  leaseholds  may  admit  of  a 
question  (see  Sug.  V.  and  P.  llth  ed.  666,  667  ;  5  Jarm.  Convey,  by  Sweet, 
48);  but  whether  a  charge  or  not,  a  purchaser  cannot,  as  it  is  considered, 
be  compelled  to  complete  his  purchase  until  the  judgment  is  satisfied  (Sug. 
V.  and  P.  661,  959);  decrees  in  equity,  and  orders  of  courts  of  law,  &c., 
which  are  to  have  the  same  effect  as  judgments  (ss.  18, 19) ;  pending  suits, 
crown  debts  (2  Viet.  c.  11,  ss.  7,  8),  and  annuities.  But  tithes  and  land-tax 
are  not  considered  incumbrances,  and  if  the  conditions  make  no  mention  of 

them,  the  purchaser  must  take  the  property  subject  to  them  *(Sug. 
[  *1210  ]  V.  and  P.  368).  It  is  not  sufficient  for.the  pit.  to  show,  by  mere 

presumptive  evidence,  that  the  premises  have  been  discharged 
from  an  incumbrance  to  which  they  were  formerly  subject ;  and,  where  it 
was  an  objection  to  a  title,  that  it  was  doubtful  whether  the  wife  of  a  party 
to  a  deed,  thirty  years  old,  was  barred  by  that  deed  of  her  dower ;  it  was 
held  not  answered,  by  proving  at  the  trial,  that  she  was  then  dead,  such 
proof  not  having  been  before  given  (Wilde  v.  Fort,  4  Taunt.  334).  Where 
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a  leasehold  was  sold,  subject  to  a  ground-rent,  which  was  said  to  be  appor- 
tioned out  of  a  larger  rent,  but  the  apportionment  was  not  evidenced  by  any 
existing' deed,  but  only  by  the  acceptance  of  a  mesne  landlord  and  presump- 
tion, it  was  held  that  the  title  was  not  sufficiently  proved  (Barnwell  v.  Har- 
ris, 1  Taunt.  430).  It  is  a  sufficient  objection  to  a  title,  that  a  person  under 
whom  the  vendors  claim  held,  during  his  seisin  of  the  estate,  a  newly- 
created  office  under  the  crown  (that  of  commissioner  of  Dutch  property),  in 
which  he  was  directed  by  statute  to  pay  the  surplus  (after  certain  charges 
answered)  of  the  proceeds  of  certain  sales  into  the  Bank  of  England,  there 
to  remain  subject  to  such  orders  as  the  king  in  council  should  give  thereon, 
and  that  his  accounts  with  the  crown  are  yet  unliquidated  (Wilde  v.  Forte, 
4  Taunt.  334) ;  but  it  is  no  objection  to  the  title  to  an  estate  that  an  extent 
had  issued  from  the  crown  against  the  owner,  which  remained  in  the  hands 
of  the  sheriff  unexecuted,  it  appearing  that  the  Lords  of  the  Treasury  had  in 
fact  compromised  the  debt,  though  a  writ  of  amoveas  manus  had  not  actually 
issued  (Poole  v.  Shergold,  1  Cox,  160).  On  a  sale  of  leaseholds  by  an  exe- 
cutor the  purchaser  cannot  object  that  there  is  a  suit  pending  for  the  admin- 
istration of  the  testator's  assets  (Neeves  v.  Burrage,  14  Jur.  177). 

If  the  consent  of  a  third  party  is  necessary  to  a  valid  conveyance  the  ven- 
dor must  procure  it.  Thus  it  is  incumbent  on  the  pit.,  the  vendor  of  a  lease 
which  contains  a  restriction  against  alienation,  to  prove  that  he  has  obtained 
the  lessor's  consent  to  the  assignment  (Lloyd  v.  Crispe,  5  Taunt.  249 ;  Ma- 
son v.  Corder,  7  Taunt.  9 ;  see  Wilkinson  v.  Lloyd,  7  Q.  B.  27). 

On  a  sale,  in  lots,  of  premises,  the  particulars  of  which  state  them  to  be 
held  under  one  lease,  reserving  rent,  and  that  the  purchaser  of  one  lot  is  to 
be  exclusively  subject  to  the  rent  of  the  others,  the  other  purchasers  cannot 
object  to  the  title  on  the  ground  of  a  clause  of  re-entry  on  non-payment  contained 
in  the  lease  (Walter  v.  Maunde,  1  J.  &  W.  181).  Old  judgments  existing 
against  a  former  owner  of  leaseholds,  who  parted  with  the  property  in  1770, 
and  to  enforce  which  no  steps  appeared  to  have  been  taken,  are  no  objec- 
tion to  the  title  (Causton  v.  Macklew,  2  Sim.  243). 

If  there  be  a  proviso  or  condition  affecting  the  property,  as  that  the  pur- 
chaser^should  not  convey  his  interest  until  the  whole  of  his  unpaid  purchase- 
money  be  paid,  a  good  title  cannot  be  deduced  from  or  under  him  until  the 
condition  is  performed  (Elliot  v.  Edwards,  3  B.  &  P.  181).  Where  a  sum 
in  the  Long  Annuities  is  bequeathed,  subject  first  to  the  payment  of  the  debts, 
and,  secondly,  as  to  part  in  trust  for  A.,  a  good  title  to  this  part  cannot  be 
made  without  showing  it  could  not  be  affected  by  the  debts  (Curtis  v.  Blow, 
2  B.  &  Ad.  426).  But  it  is  no  objection  to  a  title  to  property  otherwise 
good,  and  which  has  been  approved  of,  that  notice  that  there  is  a  claim  to 
the  property  by  a  third  person  has  been  given  to  the  purchaser  (Green  v. 
Pulford,  2  Beav.  70). 

The  vendor  of  a  term  cannot  make  a  good  title  if  he  has  forfeited  it,  e.  g.. 
by  a  breach  of  covenant,  although  the  covenantee  has  not  claimed  to  exer- 
cise his  right  of  re-entry  (Wheeler  v.  Wright,  7  M.  &  W.  359 ;  Barnett  v. 
Wheeler,  ib.,  364;  Penniall  v.  Harborne,  11  Q.  B.  368). 

*An  auctioneer  selling  a  lease  must  state  the  notice  given  by  the 
landlord  of  his  intention  to  enter,  unless  the  premises  are  put  in    [*1211] 
repair,  or  the  vendee  may  rescind  the  contract,  and  recover  his 
deposit  from  the  auctioneer,  although  he  knew  of  the  ruinous  state  of  the 
buildings  (Stevens  v.  Adamson,  2  Stark.  422).     If  there  be  a  right  of  com- 
mon  over  the  property  sold,  the  purchaser  will  not  be  bound  (Gibson  v. 
Spurrier,  Peak.  Ad.  Ca.  49) ;  nor  where  there  is  a  right  of  way  over  part 
of  the  property  sold  as  building  ground,  and  not  disclosed  in  the  plan 
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referred  to  in  the  particulars,  so  as  to  make  the  existence  of  the  right  appa- 
rent to  persons  of  ordinary  caution  and  vigilance  (Dykes  v.  Blake,  6  Sco. 
320;  4  Bing.  N.  C.  463);  nor  where  third  parties  have  a  right  to  be  sup- 
plied with  water  through  part  of  the  lands  sold,  by  means  of  an  underground 
watercourse,  which  they  also  had  a  right  of  repairing,  making  satisfaction 
for  the  damage  done  by  them  in  so  doing  (Shacleton  v.  SutclifTe,  1  De  G. 
&  S.  609).  But  if  the  existence  of  the  way  or  easement  is  patent,  the  pur- 
chaser will  be  bound  at  all  events  in  equity,  though  no  notice  was  given 
(Oldfield  v.  Round,  5  Ves.  jun.  508).  But  where  there  is  a  latent  defect 
known  to  the  vendor,  which  the  purchaser  could  not  by  possibility  discover, 
he  will  not  (Mellish  v.  Motteaux,  Peak.  Ad.  Ca.  115);  unless,  perhaps,  the 
defects  are  of  a  trifling  nature  (Bowles  v.  Atkinson,  cited  Sug.  V.  and  P. 
llth  ed.  387);  or  unless  there  be  a  condition  for  the  purchaser  to  take  with 
all  faults  (Baglehole  v.  Walters,  3  Camp.  154;  see  Bywater  v.  Richardson, 
1  Ad.  &  E.  508).  But  even  then  a  vendor  must  not  make  use  of  any  fraud 
or  practice  to  conceal  them  (Pickering  v.  Dowson,  4  Taunt.  779 ;  see  ib. 
847) ;  and  the  rule  is  the  same  where  it  is  a  question  of  title  (Early  v.  Gar- 
rett,  9  B.  &  C.  928). 

Plaintiff's  Title — Misdescription  of  Interest  or  Property — Several  Lots.] 
To  guard  against  the  sale  being  avoided  by  misdescription  in  the  particulars, 
&c.,  of  sale,  it  is  usual  to  insert  a  condition  that  error  in  the  description  of 
the  premises,  &c.,  shall  not  annul  the  sale,  but  that  compensation  shall  be 
given  or  taken,  as  the  case  may  require  (Sug.  V.  and  P.  29,  llth  ed.  1074). 
As  to  the  effect  of  misdescription  not  amounting  to  fraud,  and  of  this  com- 
pensation clause,  the  rule  was  laid  down,  in  the  case  of  Flight  v.  Both  (1 
Bing.  N.  C.  376),  "  That  when  the  misdescription,  although  not  proceeding 
from  fraud,  is  in  a  material  and  substantial  point  so  far  affecting  the  subject- 
matter  of  the  contract,  that  it  may  be  reasonably  supposed  that,  but  for  such 
misdescription,  the  purchaser  might  never  have  even  entered  into  the  con- 
tract at  all,  in  such  case  the  contract  is  avoided  altogether,  and  the  pur- 
chaser is  not  bound  to  resort  to  the  clause  of  compensation.  Under  such  a 
state  of  facts,  the  purchaser  may  be  considered  as  not  having  purchased  the 
thing  which  was  really  the  subject  of  sale."  "  The  condition  that  the  par- 
ties are  to  pay  or  allow  a  proportionate  value  according  to  the  average  will 
comprehend  a  case  where  there  is  half  an  acre  more  or  less  than  is  de- 
scribed, or  cases  which  resolve  themselves  into  simple  calculations  of  that 
nature"  (Ib.  378 ;  see  Sherwood  v.  Robins,  3  C.  &  P.  339 ;  Sug  V.  and  P. 
66 ;  White  v.  Cuddon,  8  Cl.  &  Fin.  766).  This  case,  therefore,  may  be 
considered  as  overruling  Norfolk  (Duke  of)  v.  Worthy,  1  Camp.  337  ; 
Wright  v.  Wilson,  1  M.  &  R.  207,  where  the  doctrine  laid  down  was  that 
the  compensation  clause  applied  to  all  cases  where  the  error,  though  consi- 
derable, was  unintentional,  and  not  wilful. 

Note,  that  in  some  only  of  the  following  cases  was  there  a  compensation 
clause,  to  such  the  letters  cl.  are  added,  in  the  others  there  appears  to  have 
been  no  such  clause. 

The  pit.,  therefore,  must  possess  in  substance  the  interest  he 
[*1212]  sells.  *Where  land  is  sold  by  the  acre,  the  measure  of  the  acre 
is  prescribed  by  the  5  Geo.  IV.  c.  74,  ss.  1,  2, 15  (see  5  &  6  Will. 
IV.  c.  63,  s.  3).  Where  the  particulars  of  sale  state  a  right  of  cartway  to 
be  appurtenant  to  a  house,  it  is  sufficient  to  set  out  in  the  declaration  so 
much  of  the  agreement  as  relates  to  the  house,  without  stating  that  part 
which  relates  to  the  cartway,  but  still  the  title  to  the  latter  must  be  proved 
on  the  trial  (Thompson  v.  Miles,  1  Esp.  184;  and  see  Johnson  v.  Johnson, 
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3  B,  &  P.  162 ;  Knatchbull  v.  Grueber,  1  Madd.  153).  Where  premises 
held  on  a  lease  for  a  term  of  21  years  were  sold,  and  a  building,  part  of 
them,  was  removed,  which  the  lessee  was  liable  to  rebuild,  even  where  the 
particulars  made  no  mention  of  the  building,  it  was  held  that  the  purchaser 
might  rescind  the  contract  (Granger  v.  Worms,  4  Camp.  83).  So,  where 
a  building  was  untruly  described  as  being  a  substantial  brick  building,  and 
a  plot  of  ground  was  mentioned  in  the  particnlars  which  did  not  exist  (Ro- 
binson v.  Musgrove,  2  Moo.  &  R.  92,  cl.).  And  where  premises  comprising 
a  house  and  yard  were  described  as  held  on  lease  for  a  term  at  a  certain 
rent,  and  it  appeared  that  the  house  only  was  so  held,  but  that  the  yard  was 
held  from  year  to  year  at  an  additional  rent,  the  contract  was  held  not  bind- 
ing on  the  purchaser  (Dobell  v.  Hutchinson,  3  Ad.  &  E.  335,  cl.).  So, 
where  houses  the  subject  of  sale  were  described  as  held  on  lease  from  A., 
and  this  lease  comprised  also  a  small  piece  of  ground  let  to  a  third  person, 
but  for  which  the  purchaser  would  have  been  liable  under  the  covenants  in 
the  lease  (Tomkins  v.  White,  3  Sm.  435).  So,  where  an  estate  in  fee  was 
sold,  but  no  good  title  in  possession  could  be  made,  in  consequence  of  an 
outstanding  lease  for  the  life  of  a  person  at  a  low  rent  (Collier  v.  Jenkins,  1 
You.  295).  So,  where  a  house  was  described  as  a  "  free  public  house," 
and  it  was  subject  to  a  covenant  to  take  beer  from  the  lessors,  which  cove- 
nant the  auctioneer  at  the  sale  stated  erroneously,  was  bad  (Jones  v.  Edney, 
3  Camp.  285).  So,  where  a  house  was  described  as  No.  4  instead  of  No. 
2,  the  former  being  in  better  repair  (Leach  v.  Mullett,  3  C.  &  P.  115,  cl.). 
So,  where  described  as  one  mile  from  a  borough  town,  and  in  fact  it  was 
three  or  four  (Norfolk  (Duke  of)  v.  Worthy,  1  Camp.  337,  cl.,  decidedon 
the  ground  of  fraud).  So,  where  it  was  falsely  described  as  having  been 
recently  put  in  thorough  repair  (Loyes  v.  Rutherford,  cited  Sug.  V.  and  P. 
llfh-ed.  380). 

The  purchaser  is  not  bound  where  the  interest  is  shorter  than  that  pur- 
chased (Farrer  v.  Nightingale,  2  Esp.  639),  as  a  six  years'  lease  instead  of 
one  for  eight  years  and  a  half;  unless  where  the  difference  is  slight,  as  where 
the  contract  was  for,  an  eight  years'  lease,  the  interest  for  seven  years,  seven 
months  (Bel  worth  v.  Hassell,  4  Camp.  140).  A  purchaser  of  leasehold  pro- 
perty buys  with  notice  of  the  clauses  in  the  lease  (Flail  v.  Smith,  14  Ves. 
426 ;  Walter  v.  Maunde,  1  J.  &  W.  181 ;  Cosser  v.  Collinge,  3  M.  &  K. 
283).  It  is  the  duty  of  a  purchaser  of  leasehold  property  to  inquiry  into 
the  covenants  of  the  original  lease,  and  a  purchaser  will  not  be  discharged 
because  the  particulars  stated  the  ground  rent  at  86/.  14s.  2d.,  which  was  in 
fact,  under  the  covenant  in  the  lease,  80/.  and  one  third  of  the  improved 
yearly  rent  or  value,  in  all  93£  l£s.  Qd.  (Pope  v.  Garland,  4  Y.  &  C. 
394;  and  see  cases  cited  therein).  But  a  misrepresentation  as  to  the 
terms  and  effects  of  a  particular  covenant  will  entitle  the  purchaser  to 
rescind  the  contract  (Flight  v.  Booth,  1  Sco.  190;  1  Bing.  N.  C.  370, 
cl.',  see  Hartley  v.  Pehall,  1  Pea.  131).  Under  a  contract  for  the  pur- 
chase of  the  residue  of  an  old  term,  a  purchaser  is  not  bound  to  accept 
a  similar  new  lease,  for  the  former  differs  in  value  from  the  latter,  the 
residue  of  an  old  term  being,  in  certain  respects,  more  advantageous 
(Mason  v.  Corder,  7  Taunt.  9) ;  nor  a  term  even  the  longest,  instead  of  a 
freehold  (Drewe  v.  Corp,  9  Ves.  368;  *Wright  v.  Howard, 
1  Sim.  &  Stu.  190);  nor  a  copyhold  for  a  freehold  (see  Taining  [  *1213  ] 
v.  Morrice,  2  Bro.  C.  C.  326) ;  nor  is  he  bound  to  take  a  lease 
described  as  at  so  much  ground  rent,  when  it  was  rack  rent  (Stewart  v. 
Alliston,  1  Meriv.  26,  cl.) ;  nor  a  house  built  partly  of  brick  and  partly  of 
timber,  which  was  described  as  a  brick-built  dwelling-house  (Powell  v.  Dou- 
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ble,  Sug.  V.  and  P.  llth  cd.,  30) ;  nor  property  where  no  mention  was  made 
of  the  right  of  a  company  to  purchase  it  under  an  Act  of  Parliament  (Ballard 
v.  Way,  1  M.  &  W.  520) ;  nor  «« water-side  premises  and  jetty,"  where  the 
particulars  are  silent  as  to  the  fact  that  the  latter  was  liable,  in  certain 
events,  to  be  removed  (Peers  v.  Lambert,  7  Beav.  546).  Whether  he  is 
bound  to  lake  an  annuity,  the  particulars  not  stating  that  it  was  redeemable 
under  an  Act  of  Parliament,  which  it  was,  qiuzre  (Coverley  v.  Burrell,  2 
Stark.  295).  And  where  a  lessee  was  restrained  by  covenant  from  carrying 
on  certain  trades,  and  he  granted  under-leascs  without  a  similar  covenant, 
on  a  sale  by  his  assignee,  where  the  particulars  were  silent  as  to  this  fact : 
held,  that  the  purchaser  was  not  bound  (Waring  v.  Haggart,  1  Ry.  &  Mo. 
39).  And  so,  where  a  reversion  after  the  death  of  a  person  described  as 
"  aged  sixty-six"  was  sold,  and  in  fact  he  was  only  sixty-four  (Sherwood  v. 
Robins,  3  C.  &  P.  339,  c/.).  So,  where  a  life  interest  was  sold,  and  the 
life  was  described  as  that  of  a  very  healthy  gentleman,  whereas  prior  to  the 
sale  the  life  had  been  insured  at  a  higher  rate  than  any  office  charged  for  a 
healthy  life  (Brealy  v.  Collins,  1  You.  317).  So,  where  property  was  sold, 
and  part  of  a  house  projected  over  it,  which  could  not  be  ascertained  from 
the  particulars  and  plan  (Pope  v.  Garland,  4  Y.  &  C.  394).  So,  where 
there  is  a  way  over  the  property  which  could  not  be  ascertained  from  the 
particulars  (Dykes  v.  Blake,  6  Sco.  320 ;  4  Bing.  N.  C.  463).  Where  an 
improved  ground  rent  is  sold,  if  subject  to  a  claim  of  rent  by  the  superior 
landlord,  it  must  be  so  stated  in  the  particulars,  or  the  purchaser  will  not  be 
bound  (Taylor  v.  Martindale,  1  Y.  &  C.  658).  And  where,  by  the  con- 
tract, A.  (lessee),  was  to  have  during  the  term  the  option  of  purchasing  the 
premises  of  the  lessor,  "  it  being  understood  that  B.  (lessor),  was  possessed 
of  the  same  for  his  own  life  and  that  of  another,"  and  B.  was  not  so  pos- 
sessed, but  only  of  a  term  of  sixty-one  years;  it  was  held  that  A.  might 
recover  for  the  breach  of  contract  (Worthington  v.  Warrington,  5  C.  B. 
536;  see  Ridgway  v.  Gray,  1  Mac.  &  Gor.  109).  For  the  cases  in  which 
a  court  of  equity  will  decree  specific  performance  of  an  agreement  with  com- 
pensation, where  the  vendor  has  a  different  or  only  partially  the  same 
interest  which  he  sells,  or  where  he  has  misrepresented  the  quantity  or  qual- 
ity of  the  estate,  (see  Sug.  V.  and  P.,  llth  ed.  ch.  7,  p.  339). 

If  two  lots  are  so  near  each  other  that  the  hope  of  possessing  one,  as  an 
appendage  to  the  other,  is  an  inducement  to  purchase  both,  the  purchaser 
will  not  be  bound,  unless  there  be  a  good  title  to  both  (Gibson  v.  Spurrier, 
Pea.  Ad.  Ca.  49,  per  Lord  Kenyon;  see  Chambers  v.  Griffiths,  1  Esp.  149  ; 
Dykes  v.  Blake,  6  Sco.  320 ;  4  Bing.  N.  C.  463  ;  see  the  observations  on 
Lord  Kenyon's  rule,  Sug.  V.  and  P.  363,  c.  7,  s.  2,  where  the  cases  in 
equity  on  the  point  will  be  found).  But  where  several  lots  were  knocked 
down  to  a  bidder,  and  his  name  was  marked  against  each  of  them  in  the 
catalogue,  it  was  held  that  a  distinct  contract  arose  on  each  lot  (Roots  v. 
Dormer  (Lord),  4  B.  &  Ad.  77). 

Tender  of  Conveyance. 

This  must  be  proved  as  stated  in  the  declaration.     We  have  already  seen 
when  the  pit.  is  bound  to  lender  a  conveyance ;  also,  what  will 
[  *1214  ]  excuse  his  doing  it  (ante,  p.  1197).     It  will  suffice  to  *prove  that 
the  deft.,  on  a  draft  being  tendered,  refused  to  read  it,  and  dis- 
charged the  pit.  from  executing  it ;  it  is  not  incumbent  on  the  pit.  to  go  on 
and  do  a  nugatory  act  (see  Jones  v.  Barkeley,  Doug.  684;  ante,  p.  1197). 
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Proof  of  Readiness  to  convey. 
This  includes  the  ability  to  convey,  see  post,  p.  1215. 

Breach.']  The  breach  must  be  proved  as  stated.  The  deft.'s  neglect  or 
refusal  to  complete  the  purchase  should  be  shown. 

Damages.]  These  should  be  proved  as  stated.  If  there  be  stipulated 
damages  agreed  on  between  the  parties  for  the  breach  of  the  agreement,  they 
will,  if  declared  for,  be  recoverable  (see  ante,  Vol.  I.  p.  239;  6  East,  567  ; 
13  East,  345).  If  pit.  has  been  put  to  any  expense  in  endeavouring  to  get 
the  purchase  completed,  and  that  be  stated  in  the  declaration,  the  same 
should  be  proved.  The  amount  of  the  purchase-money  remaining  unpaid 
will  regulate  the  estimation  of  the  damages,  if  the  pit.  do  not  declare  for 
stipulated  damages.  Where  there  has  been  a  resale,  and  the  deft,  has  con- 
tracted to  pay  the  loss  arising  therefrom,  such  resale  should  be  proved,  with 
the  expenses  attending  it  (Ex  parte  Hunter,  6  Ves.  94 ;  Mertens  v.  Adcock, 
4  Esp.  151 ;  see  Greaves  v.  Ashlin,  3  Camp.  446).  Where  there  is  a  con« 
dition  that,  if  the  purchaser  shall  fail  to  comply  with  any  of  the  conditions, 
the  deposit  shall  be  forfeited  as  liquidated  damages ;  on  a  wrongful  aban- 
donment of  the  contract  by  the  purchaser,  the  vendor  may  recover  dam- 
ages, ultra  the  forfeited  deposit  (tceley  v.  Grew,  6  Nev.  &  M.  467).  Where 
there  was  a  condition  that  the  expenses  of  a  re-sale,  &c.,  should  be  recover- 
able as  stipulated  damages,  Lord  Tenderden  ruled  that,  notwithstanding  the 
condition,  only  damage  really  sustained  could  be  recovered  where  the  con- 
tract was  not  under  seal  (Rundal  v.  Everest,  1  M.  &  M.  41 ;  see  Boys  v. 
Ancell,  5  Bing.  N.  C.  390).  But  in  a  later  case,  where  the  contract  was 
not  under  seal,  Best,  C.  J.,  held  that  the  entire  sum  might  be  recovered 
(Crisdee  v.  Bolton,  3  C.  &  P.  240).  Where  the  purchaser  agrees  to  pay 
interest  after  the  day  fixed  for  completion,  if  the  non-completion  should  arise 
from  his  delay,  he  will  not  be  liable  if  the  delay  is  created  by  the  refusal  of 
the  vendor's  trustee  to  join  in  the  conveyance  (Perry  v.  Smith,  1  Car.  &  M. 
554;  see  Greenwood  v.  Churchill,  8  Beav.  413;  Skelton  v.  Robertson,  14 
Jur.  323). 


Pleadings  and  Evidence  for  Defendant. 
See  forms,  Ch.  PI.  by  Pearson,  407. 


Non  assumpsit.~]  As  to  the  effect  of  non  assumpsit,  see  Vol.  I.  pp.  226 
and  230.  Where  there  is  an  indebitatus  count  for  an  estate  bargained  and 
sold,  deft,  may  show,  under  non  assumpsit,  that  there  was  no  deed  or 
conveyance  as  required  by  law  (Johnson  v.  Dodgson,  2  M.  &  W.  657,  per 
Parke,  B.). 

The  performance  of  conditions  precedent,  the  delivery  of  the  abstract,  the 
plt.'s  readiness  to  convey,  &c.,  should  be  traversed,  if  disputed.  •  As  to  what 
defences  should  be  specially  pleaded,  see  Vol.  I.  pp.  228 — 230 ;  and  as  to 
what  defences  are  in  general  available,  ib.  p.  224. 

Traverse  of  Performance  of  Conditions  Precedent.']     The  performance  of 
these  by  pit.  where  alleged  should  be  traversed,   if  disputed, 
*and  where  not  alleged  their  non-performance  should  be  specially  [  *1215  ] 
pleaded. 
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Plea  traversing  Delivery  of  sufficient  Abstract.]  This  plea  puts  in  issue 
the  delivery  of  an  abstract,  showing  title  according  to  the  conditions,  to  the 
property  sold.  It  is  immaterial,  however,  that  it  discloses  incumbrances,  for 
this  objection  is  capable  of  being  removed  before  the  time  for  completion 
(Sug.  V.  and  P.  llfh  ed.  446  ;  Townsend  v.  Champernown,  1  Y.  &  J.  449), 
but  it  must  be  shown  that  the  incumbrancer  is  ready  to  release,  where  he 
cannot  be  compelled  to  do  so  (Lewin  v.  Guest,  1  Russ.  325).  It  is  no  ob- 
jection, however,  that  there  is  an  incumbrancer,  if  he  can  be  compelled  to 
join  in  the  conveyance  (2  Moll.  583).  Whether  a  plea  be  not  bad  for  dupli- 
city in  denying  both  the  delivery  of  the  abstract  and  the  deduction  of  title, 
quczre  (Dicker  v.  Jackson,  G  C.  B.  103). 

Plea  traversing  Averment  that  Plaintiff  deduced  a  good  Title,  <J-c.]  Where 
an  action  was  brought  for  not  completing  the  purchase  of  premises  held  on 
lease,  the  declaration  alleged  that  pit.  deduced  a  good  title,  commencing  with 
this  lease:  held,  that  if  deft,  wished  to  show  that  the  lease  was  defeasible, 
in  consequence  of  the  landlord's  right  of  re-entry,  by  reason  of  non-repair 
by  the  pit.,  he  should  traverse  the  allegation  of  deduction  of  title,  and  not 
plead  specially;  but  that  if  he  wished  to  object  to  the  title  of  the  lessor,  he 
should  confess  the  allegation  of  deduction  of  title,  and  set  forth  the  defect 
specially  (Wheeler  v.  Wright,  7  M.  &  W.  359).  Where  the  defence  is  that 
the  title  is  defeasible,  as  in  the  case  above  mentioned,  it  is  immaterial  that 
the  purchaser  was  aware  of  the  defect,  or  that  the  lessor,  &c.,  has  not 
claimed  to  exercise  his  right  (Barnett  v.  Wheeler,  ib.  364 ;  Penniall  v.  Har- 
borne,  11  Q.  B.  368 ;  see  Blake  v.  Phinn,  3  C.  B.  976 ;  and  see  ante,  pp. 
1203  to  1211). 

Plea  traversing  Averment  of  readiness  and  willingness  to  convey.']  Under 
this  plea  whatever  disproves  the  plt.'s  ability  to  convey  may  be  given  in  evi- 
dence (De  Medina  v.  Norman,  9  M.  &  W.  820;  Carrington  v.  Copeland,  1 
Car.  &  K.  319). 

Under  one  or  other  of  these  last  three  pleas,  most  of  the  defences  embrac- 
ing the  objections  to  plt.'s  title,  previously  mentioned,  may  be  given  in  evi- 
dence. It  would  seem,  indeed,  that  where  there  is  a  substantial  misdescrip- 
tionof  the  property  sold  (e.  g.  one  house  mentioned  in  the  particulars  instead 
of  another,  or  -the  like),  it  would  be  admissible  under  any  one  of  these  pleas. 
For  the  abstract  would  show  title  to  property  not  the  subject  of  sale,  and 
would  therefore  be  insufficient.  The  title  deduced  would  be  title  to  the  wrong 
property,  and  therefore  also  insufficient,  and  the  readiness  to  convey  would 
apply  only  to  property  which  the  deft,  never  bought.  It  should,  however, 
be  carefully  borne  in  mind  that  nearly  all  the  cases  before  mentioned  of  mis- 
description,  incumbrances,  &c.,  were  decided  before  the  new  pleading  rules 
H.  T.  4  Will.  IV.  came  into  operation,  and  when  the  defences  they  afforded 
could  be  given  in  evidence  under  the  general  issue. 

Fraud.]     The  deft,  may  sometimes  resist  his  liability,  on  the  ground  of  a 

fraud  in  the  misrepresentation,  or  concealment  as  to  the  value,  &c.,  of  the 

property,  which  of  course  will  avoid  the  contract  altogether  (see  Flight  v. 

Booth,  1  Sco.  190;  1  Bing.  N.  C.  376;  see  Norfolk  (Duke  of)  v.  Worthy, 

1  Camp.  337 ;  ante,  p.  57  ;  Wright  v.  Wilson,  1  Moo.  &  R.  207).     A  mere 

general  misrepresentation  as  to  value,  &c.,  the  truth  of  which  the 
[*1216]  vendee  has  an  opportunity  of  ascertaining,  *or  the  concealment  of 

a  matter  which  an  individual  possessed  of  ordinary  sense,  vigilance, 
or  skill,  might  discover,  cannot,  it  seems,  amount  to  a  fraud  sufficient  to  in- 
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validate  the  sale.  There  can  be  no  fraud,  if  the  bargain  be  a  mere  and  fair 
contest,  or  trial  of  judgment.  In  all  contracts,  each  party  naturally  and 
fairly  attempts  to  obtain  an  advantage:  thus,  the  vendor  endeavours  to  extol, 
and  the  vendee  to  depreciate  ;  each  exercises  his  own  judgment,  and  neither 
party  can  be  said  to  be  guilty  of  a  fraud  in  making  bare  assertions,  upon 
which  the  other  party  probably  places  no  reliance,  and  which  he  does  not 
embody  in  his  contract  (Ch.  jun.  Contr.  682,  3rd  ed. ;  and  see  Attwood  v. 
Small,  6  Cl.  &  Fin.  395).  A  sale  of  a  policy  on  the  life  of  a  third  person 
cannot  be  invalidated  on  the  ground  of  fraud,  because  the  particulars  of  sale 
did  not  mention  that  the  vendor  had  only  a  redeemable  interest  in  the  life  of 
the  party  insured,  although  that  interest  is  afterwards  redeemed,  if  the  prac- 
tice of  the  office  is  to  pay  such  policies  without  inquiring  into  the  continuance 
of  the  interest,  and  if  there  is  no  misrepresentation  or  improper  concealment 
of  facts  by  the  vendor  (Barber  v.  Morris,  1  Moo.  &  R.  62).  Where  the 
purchaser  has  a  right  to  rescind  the  contract  on  the  ground  of  fraud,  he 
waives  his  right  by  dealing  with  the  property  after  he  is  cognizant  of  the 
fraud  (Campbell  v.  Fleming,  1  Ad.  &  E.  40) :  the  right  to  repudiate  the  con- 
tract is  not  revived  by  discovering  another  incident  in  the  same  fraud  (Ib.) ; 
the  purchaser  should  exercise  his  right  without  delay,  after  he  is  aware  of 
the  fraud,  or  he  may  be  held  to  have  waived  his  right  (Ib.),  and  mere  sus- 
picion of  fraud  will  not  enable  a  purchaser  to  recind  the  contract  (M'Queen 
v.  Farquhar,  11  Ves.  467);  fraud  or  no  fraud  is  a  question  for  the  jury 
(Spencer  v.  Handley,  5  Sco.  N.  R.  546;  4  Man.  &  G.  414). 

The  employment  of  puffers  at  an  auction,  not  for  the  defensive  purpose  of 
protection  against  a  sale  at  an  under-value,  but  to  extort  a  high  price,  by 
taking  advantage  of  the  eagerness  of  the  bidders,  will  sometimes  invalidate 
the  sale,  on  the  ground  of  fraud  (Sug.  V.  and  P.  llth  ed.,  16 ;  Cowp.  395 ; 
6  T.  R.  642;  Wheeler  v.  Collier,  1  Moo.  &  M.  123).  At  all  events,  no 
more  than  one  puffer  can  be  employed  (Wheeler  v.  Collier,  1  Moo.  &  M. 
123).  In  a  sale  of  a  horse,  where  the  vendor  stationed  his  servant  to  join 
in  the  bidding  at  a  public  auction,  and  the  servant  bid  up  to  23£,  after  a  bona 
Jide  bidder  had  bid  12£,  it  was  held  the  sale  could  not  be  enforced  against 
the  vendee  (Crowder  v.  Austin,  3  Bing.  368).  And  where  it  was  stipulated 
that  the  auctioneer  should  make  "one  bidding  and  no  more,  and  if  the  highest 
bidder  the  sale  to  be  void,"  and  he  employed  a  puffer,  the  purchaser  was  re- 
lieved from  the  contract  (Rex  v.  Marsh,  3  Y.  &  J.  331).  If  the  sale  be 
"  without  reserve,"  the  employment  of  a  single  puffer  will  avoid  it  (Thornett 
v.  Haines,  15  M.  &  W.  367 ;  see  Robinson  v.  Wall,  10  Beav.  61;  2  Phil. 
372). 

Incapacity  to  contract.]  The  deft,  may  sometimes  avail  himself  of  the 
defence  that  he  was  incapacited  by  law  to  purchase.  Incapacity  of  this 
nature  may  be  absolute  or  partial.  1st.  Absolute  incapacity.  The  parish- 
ioners, inhabitants,  or  churchwardens  of  any  place  are  incapable  of  pur- 
chasing lands  by  those  names  (Co.  Lit.  3  a).  But,  in  London  it  would  seem 
that  the  parson  and  churchwardens  are  a  corporation  to  buy  lands,  and  church- 
wardens and  overseers  are  enabled,  by  9  Geo.  I.  c.  7,  s.  4,  (see  5  &  6  Will. 
IV.  c.  69,)  to  purchase  a  workhouse  for  the  poor,  and  in  many  parishes  there 
are  private  or  local  enabling  statutes  for  the  same  or  similar  purposes.  And, 
2nd.  Partial  incapacity.  Aliens  may  purchase,  but  on  office  found 
the  land  goes  to  the  crown  (Co.  Lit.  2  b) ;  but  an  alien  may  *hold  [*1217J 
if  he  be  made  a  denizen  (Ib. ;  and  see  Eyston  v.  Symonds,  1  Y. 
&  C.  C.  C.  608 ;  see  7  &  8  Viet.  c.  66,  s.  5,  enabling  aliens  to  hold  lands, 
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&c.,  for  21  years).  As  lo  felons,  and  persons  guilty  of  the  offence  of  prc~ 
munire,  if  they  purchase  and  are  afterwards  attainted,  the  lands  go  to  the 
lord  of  the  fee ;  if  they  are  attainted  and  afterwards  purchase,  they  go  to 
the  crown  (Co.  Lit.  2  b;  R.  v.  Haddcnham  (Inhabitants  of),  15  East,  463 ; 
see  54  Geo.  III.  c.  145;  3  &  4  Will.  IV.  c.  106,  s.  10).  Corporations,  sole 
or  aggregate,  require  a  license  from  the  crown  to  hold  lands  (Co.  Lit.  99  a). 
As  to  infants,  see  ante,  p.  207 ;  feme  covertes,  see  ante,  p.  47  ;  lunatics  or 
idiots,  see  ante,  p.  318. 
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FORM  or  REMEDY  AND  PLEADINGS  FOR  PLAINTIFF  p.  1217. — Declaration, 
p.  1217. 

EVIDENCE  FOR  PLAINTIFF,  p.  1218. — Under  Special  Counts,  p.  1218. — 
Proof  of  Contract,  p.  1218. — Performance  of  Conditions  Precedent, 
p.  1218. — Breach,  p.  1219. — Damages,  p.  1219.— Count  for  Money 
had  and  received,  p.  1221. 

PLEADINGS  AND  EVIDENCE  FOR  DEFENDANT,  p.  1222. 


Form  of  Remedy  and  Pleadings. 

THE  form  of  remedy  against  a  vendor  of  real  property,  for  not  completii 
his  sale  under  an  agreement  not  under  seal,  is  by  action  of  assumpsit. 
the   agreement  were  under   seal,  then   covenant  is   the  proper   form 
remedy. 

Declaration.']  The  venue  is  transitory.  The  pit.  may  either  affirm  the 
contract  and  declare  specially  to  recover  damages  for  the  breach  of  it,  or  in 
some  cases  disaffirm  the  contract  ab  initio,  and  declare  for  money  had  and 
received,  to  recover  back  the  deposit  or  purchase- money ;  or,  as  is  most 
usual  and  advisable,  he  may  join  both  causes  of  action'in  the  same  declara- 
tion (see  Farrar  v.  Nightingale,  2  Esp.  639).  The  right  to  rescind  the  con- 
tract,  however,  may  be  lost  by  waiver  or  acquiescence  (Sug.  V.  and  P.  llth 
ed.  275).  It  is  absolutely  necessary  to  declare  specially,  when  there  has 
been  a  part  execution  of  the  contract,  insomuch  so,  that  it  cannot  be  wholly 
rescinded,  so  as  to  place  the  vendor  in  statuquo  ;  as,  where  the  vendee  has 
taken  possession  of  the  premises,  or  the  like  (Hunt  v.  Silk,  5  East,  449  ; 
Beed  v.  Blandford,  2  Y.  &  J.  278 ;  Blackburn  v.  Smith,  2  Exch.  783) ;  or 
where  the  vendee  has  neglected  to  rescind  it,  as  he  ought  to  do,  in  a  reason- 
able time,  and  it  is  necessary  to  declare  specially  for  the  recovery  of  any 
expenses  (Flureau  v.  Thornhill,  2  W.  Bla.  1078;  Richards  v.  Barton,  1 
Esp.  268)  or  other  damages  or  interest  (4  Esp.  223 ;  3  Camp.  258 ;  1 
Marsh.  260 ;  7  Taunt.  592  ;  1  B.  &  P.  306).  As  to  what  expenses  are 
recoverable  generally,  see  Hodges  v.  Litchfield  (Lord),  I  Sco.  443 ;  1  Bing. 
N.  C.  492  ;  and  see  post,  p.  1219).  Where  there  has  been  no  payment  of 
a  deposit  or  purchase-money,  of  course  the  pit.  must  declare  specially.  The 
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common  count  for  money  had  and  received  will  suffice  to  recover  back 
simply  the  deposit  or  purchase-money,  whether  pit.  rescind  the  contract,  on 
the  ground  of  deft.'s  not  completing  it,  or  for  fraud,  &c.  The  common 
count  alone  will  avail  the  pit.,  if  there  was  no  ^agreement  signed 
by  the  deft,  within  the  Statute  of  Frauds  (see  Adams  v.  Fairbain,  [*1218] 
2  Stark.  277) ;  or  in  an  action  against  an  auctioneer,  when  he  is 
liable  only  to  repay  the  deposit  as  an  agent,  and  not  as  a  principal  (infra) ; 
or  when  both  pit.  and  deft,  have  made  default  (Clarke  v.  King,  1  R.  & 
M.  394).  The  observations  already  made  as  to  the  mode  of  declaring 
specially,  in  an  action  by  the  vendor,  will  apply  here,  mutatis  mutandis 
(ante).  Where  pit.  declared  on  an  agreement  to  assign  a  lease,  alleging  for 
breach  that  deft,  had  conveyed  to  a  stranger :  held,  that  it  was  not  neces 
sary  to  aver  tender  of  conveyance,  or  of  the  purchase-money,  or  a  request 
by  the  pit.,  or  plt.'s  readiness  to  accept  the  assignment  and  pay  the  purchase- 
money,  &c.  (Lovelock  v.  Frankly n,  8  Q.  B.  371).  Where  the  action  is  for 
not  making  a  good  title,  and  by  the  conditions  no  time  is  fixed  for  doing  so, 
there  should  be  an  averment  that  a  reasonable  time  had  elapsed  (Sanson  v. 
Rhodes,  8  Sco.  544 ;  6  Bing.  N.  C.  261). 


Precedents  (See  Forms,  Ch.  PL  by  Pearson,  196). 


Evidence  for  Plaintiff. 

Under  Special  Counts.]  Under  the  special  counts,  the  pit.  must  establish 
all  the  material  facts  set  forth  therein :  viz.,  the  contract  between  pit.  and 
deft.,  the  plt.'s  performance  of  conditions  precedent,  the  deft.'s  breach,  and 
the  damages. 

Proof  of  Contract  between  Plaintiff  aud  Defendant]  The  contract,  in 
writing,  must  be  established  in  the  same  way,  mutatis  mutandis,  as  in  an 
action  by  the  vendor  against  vendee ;  as  to  which,  see  ante. 

This  action  may  be  maintained  by  the  principal,  although  his  agent  made 
the  purchase,  and  signed  the  contract  in  his  own  name,  and  was  considered 
to  be  the  principal  by  the  vendor  (Norfolk  (Duke  of)  v.  Worthy,  1  Camp. 
337  ;  see  Edden  v.  Read,  3  Camp.  338).  So  one  who  has  signed  the  con- 
tract as  agent  for  another,  may  maintain  the  action  against  the  vendor, 
where  the  contract  is  rescindable,  if  the  principal  has  denied  that  he  gave 
authority,  and  had  repudiated  the  contract  (Langstroth  v.  Toulmin,  3  Stark. 
145).  And  when  the  deposit  has  been  recovered  from  the  auctioneer,  an 
action  will  lie  against  the  vendor  to  recover  interest  and  the  expenses  of 
investigating  the  title  (Farquhar  v.  Farley,  7  Taunt.  592).  See  further,  as 
to  when  an  agent  may  sue,  ante,  Vol.  I.  p.  89.  Where  an  auctioneer,  who 
signed  the  contract,  did  not  describe  the  name  of  his  principal,  and  the  pit. 
did  not  know  who  the  principal  was,  the  auctioneer  will  be  liable  as  prin- 
cipal (Hanson  v.  Roberdeau,  Pea.  120;  see  Gaby  v.  Driver,  2  Y.  &  J. 
549) ;  and  see  ante,  pp.  376,  379,  as  to  when  an  agent  may  be  sued  ;  and 
post,  p.  1222,  as  to  when  he  may  be  sued  for  the  deposit. 

Proof  of  Performance  of  Conditions  Precedent.]     AH  that  is  necessary 
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by  the  terms  of  the  contract  to  be  done  by  pit.,  before  he  can  sue  the  deft, 
specially  for  the  breach  of  it,  must  be  averred,  in  the  declaration,  and  proved 
accordingly.  We  have  seen  where  the  vendee  is  bound  to  tender  a  convey- 
ance (ante,,  p.  1197;  see  Vonhallen  v.  Knowles,  12  M.  &  W.  602;  Man- 
ning v.  Bailey,  2  Ex.  45,  post,  p.  1223) ;  if  he  can  prove  deft.'s  defect  of 

title,  there  would  be  *no  necessity  for  him  to  tender  it  (Seward  v. 
[*1219]    Willock,  5  East,  202,  per  Ellenborough,  C.  J.) ;  and,  where  the 

deft,  has,  by  selling  the  estate,  incapacitated  himself  from  execut- 
ing a  conveyance  to  the  pit.,  an  allegation  and  proof  to  that  effect  would 
dispense  with  proof  of  a  tender  of  the  conveyance  of  the  purchase-money 
(Knight  v.  Crockford,  1  Esp.  189,  Lovelock  v.  Franklyn,  8  Q.  B.  371); 
and  so  an  allegation  and  proof  that  deft,  in  every  respect  refused  to  com- 
plete the  purchase,  would  dispense  with  the  proof  of  the  performance  of  cor 
ditions  precedent  (semble,  Jones  v.  Barkeley,  2  Doug.  684). 

Proof  of  Breach.']  This  must  be  proved,  substantially,  as  alleged.  If 
the  action  be  for  not  furnishing  an  abstract  of  title,  according  to  the  agree- 
ment, evidence  of  deft.'s  neglect  must  be  adduced ;  and,  if  any  demand  for 
it  has  been  made,  as  it  generally  should  be,  such  demand  should  be  proved, 
as  well  as  deft.'s  refusal.  A.  paid  a  deposit  upon  a  contract  for  the  purchase 
of  a  lease,  &c.,  of  a  house.  It  being  afterwards  discovered  that  the  house 
was  comprised  with  another  in  an  original  lease,  under  which  the  lessor 
had  a  right  of  entry  for  a  breach  of  covenant  in  respect  of  either  house : 
held,  that  the  purchaser  was  not  bound  to  accept  the  title  with  an  indemnity, 
but  might  recover  back  his  deposit  with  the  expenses  of  investigating  the 
title  (Blake  v.  Phinn,  3  C.  B.  976). 

If  the  breach  be  for  a  defective  title,  such  defect  must  be  fully  proved,  as 
stated.  It  is  not  sufficient  to  prove  the  mere  opinions  of  conveyancers 
(Camfield  v.  Gilbert,  4  Esp.  221).  We  have  already  seen  what  title  is  suf- 
ficient (ante,  p.  1203),  as  also  when  deft,  should  obtain  it  (ante,  p.  1205). 
If  the  vendor  conditions  to  make  out.  a  good  title  by  a  certain  day,  the  ven- 
dee is  not  bound  to  apply  to  the  vendor  respecting  it  before  that  day  (Berry 
v.  Young,  2  Esp.  640,  n.).  And  if  the  vendor  does  not  show  a  good  title  by 
that  day,  the  purchaser  may  rescind  the  contract,  without  waiting  to  see  if 
the  vendor  may  ultimately  be  able  to  make  a  good  title  (Wilde  v.  Fort,  4 
Taunt.  334).  Where  time  is  not  originally  of  the  essenca  of  the  contract,  a 
purchaser  cannot  determine  it  without  notice,  or  bring  an  action  for  the  de- 
posit until  the  termination  of  such  notice.  Whether  he  can  do  so  afterwards 
depends  upon  the  conduct  of  the  vendor  (Wood  v.  Machu,  5  Hare,  158). 

The  deft.,  by  a  judge's  order,  may  obtain  a  particular  of  the  matters  of 
fact  on  which  the  pit.  seeks  to  recover  back  the  deposit,  to  which  the  latter 
will  be  confined  at  the  trial  (Squire  v.Tod,  1  Camp.  293 ;  Collett  v.  Thomp- 
son, 3  B.  &  P.  246);  but  not  of  the  matters  of  law  (Roberts  v.  Rowlands,  3 
M.  &  W.  543);  nor  of  special  damage  (Retallick  v.  Hawkes,  1  M.  &  W. 
573).  If  there  has  been  no  particular  obtained,  the  pit.  may  entitle  himself 
to  a  verdict,  by  proving  an  infraction  of  the  conditions  of  sale  never  before 
mentioned  to  the  deft.  (Squire  v.  Tod,  supra). 

Damages.']  The  pit.  is  entitled  to  recover,  as  damages,  if  stated  in  the 
declaration,  not  only  the  amount  of  his  deposit,  but  also  interest  upon  it,  and 
even  interest  on  the  residue  of  the  purchase-money,  which  has  been  lying 
ready  to  be  paid,  without  making  interest  (Flureau  v.  Thornhill,  2  W.  Bla. 
1078  ;  Hodges  v.  Litchfield  (Lord),  1  Sco.  443 ;  1  Bing.  N.  C.  492  ;  Sherry 
v.  Oke,  3  Dow!.  3!a;  see  Metcalfe  v.  Fowler,  6  N.  &  W.  830).  But  a 
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person  who  has  agreed  to  advance  a  sum  on  mortgage  cannot  recover  inte- 
rest where  the  agreement  goes  off  for  want  of  title,  unless  there  be  a  special 
contract  to  pay  it  (Sweetland  v.  Smith,  1  C.  &  M.  585).     It  seems  the  pur- 
chaser may  also  recover  the  *expenses  incurred  in  investigating 
the  title  (Kirtland  v.  Pounsett,  2  Taunt.  145;  Turner  v.  Beau-    [  *1220  ] 
rain,  3  Stark.  Ev.  1192;  Hodges  v.  Litchfield  (Lord),  supra; 
Richardson  v.  Chasen,  10  Q.  B.  756 ;  Blake  v.  Phinu,  3  C.  B.  976 ;  Orme 
v.  Broughton,  10  Bing.  353 ;  but  see  Wilde  v.  Fort,  4  Taunt.  334).     But 
not  where  the  agreement  is  by  parol  (Gosbell  v.  Archer,  2  Ad.  &  E.  500). 
He  may  recover  the  expenses  of  searches,  &c.,  comparing  abstract  with 
deeds,  &c.  (Hodges  v.  Litchfield  (Lord),  supra).     But  not  those  of  prepar- 
ing the  conveyance  (Jarmain  v.  Egelstone,  5  C.  &  P.  172  ;  Hodges  v.  Litch- 
field (Lord),  supra) ;  unless  notice  of  an  incumbrance  was  withheld  (Rich- 
ards v.  Barton,  1  Esp.  268).     Where  a  bill  filed  by  the  seller  is  dismissed 
with  costs,  the  purchaser  at  law  cannot  recover  the  costs  as  between  attor- 
ney and  client  over  and  above  the  taxed  costs  in  the  suit  (Hodges  v.  Litch- 
field (Lord),  supra).     A  contractor  for  the  purchase   of  a  real  estate,  to 
which  the  title  proves  (without  collusion)  defective,  is  entitled  to  no  satis- 
faction for  the  loss  of  his  bargain  (Fleureau  v.  Thornhill,  2  W.  Bla.  1078). 
Premises  were  demised  under  an  agreement  that  the  lessee  should  have  the 
option  of  purchasing  the  lessor's  interest,  which  was  represented  to  be  for 
two  lives,  and  should  be  permitted  to  make  at  his  own  expense  improve- 
ments on  the  premises ;  he  afterwards  gave  notice  of  intention  to  purchase 
the  lessor's  interest,  but  the  latter  could  not  make  a  good  title:  held,  that 
the  lessee  was  entitled  to  recover  as  damages  the  value  of  the  lease  at  the 
time  the  notice  to  purchase  was  given,  and  that  in  estimating  the  damages 
the  value  of  the  improvements  was  not  to  be  considered  (Worthington  v. 
Warrington,  18  Law  J.,  C.  P.  350).     And  though  the  action  be  brought 
against  an  agent  who  sold  without  sufficient  authority,  the  pit.  may  recover 
the  costs  of  a  suit  against  the  principal  for  a  specific  performance  (Jones  v. 
Dyke,  Sug.  V.  and  P.,  App.  No.  5).   But  the  authority  of  this  case  has  been 
questioned  (see  Hodges  v.  Litchfield  (Lord),  supra;  Maiden  v.  Fyson,  11 
Q.  B.  292).     Where  the  purchaser  objected  to  the  title,  which  the  vendor 
insisted  was  good,  and  gave  notice  that  he  should  resell  at  the  purchaser's 
risk,  and  the  latter  thereupon  filed  a  bill  for  specific  performance,  which  was 
dismissed  without  costs  on  either  side:  held,  that  the  purchaser  could  not  re- 
cover his  costs  of  the  suit  as  damages  for  the  breach  of  contract  (Maiden  v. 
Fyson,  supra).     Where  the  vendee  relies  on  a  defect  in  the  vendor's  title, 
which  is  an  equitable  one,  and  no  fraud  is  imputable  to  the  vendor,  the  pit. 
does  not  usually  recover  more  than  nominal  damages  (see  3  B.  &  P.  107; 
Flureau  v.  Thornhill,  2  W.  Bla.  1078;  Bratt  v.  Ellis,  Sug.  V.  &  P.,  App. 
No.  4).     But,  where  the  vendee  had  no  title  whatever  to  sell,  or  was  guilty 
of  a  fraud,  it  seems  some  damages  would  be  given  for  the  loss  of  the  bar- 
gain (Hopkins  v.  Grazebrook,  6  B.  &  C.  31 ;  Robinson  v.  Harman,  1  Exch. 
850  ;  see  Clare  v.  Maynard,  6  Ad.  &  E.  519).    But  where  a  purchaser  who 
had  not  examined  the  abstract,  which  showed  a  good  title,  with  the  deeds, 
by  which  it  would  have  been  proved  bad,  resold  at  a  profit,  and  was  obliged 
in  consequence  of  the  defect  being  discovered  to  pay  the  second  purchaser's 
costs  of  investigating  the  title :  held,  that  the  first  purchaser  could  not  reco- 
ver these  costs,  or  the  costs  of  resale,  or  damages  for  loss  of  the  bargain 
against  his  vendor  (Walker  v.  Moore,  10  B.  &  C.  416).     Where  the  pur- 
chaser dies,  his  personal  representative,  and  not  his  heir,  is  the  party  to 
bring  the  action  (Orme  v.  Broughton,  10  Bing.  533) ;  the  damage  sustained 
being  an  injury  to  the  personal  estate.     As  to  s*?rv:!".ted  damages,  see  aric, 
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Vol.  I.  p.  239 ;  competent  witnesses  should  be  subpoenaed  to  support  and 
prove  the  damages.  Where  there  were  *several  allegations  of 

[  *1221  ]  damage  in  one  count,  the  deft,  was  not  allowed  to  single  out 
some  of  the  items  and  pay  money  into  court  (Hodges  v.  Litch- 

field  (Lord),  supra). 

Count  for  Money  had  and  received.']  In  support  of  this  action,  to  reco- 
ver back  the  deposit  or  purchase-money,  where  pit.  has  rescinded  the  con- 
tract, on  the  ground  of  deft.'s  not  completing  it,  he  should  be  prepared  to 
prove  the  receipt  of  the  money  by  deft,  (as  ante,  pp.  631,  738);  the  con- 
tract  between  them  (as  ante,  p.  1198);  the  plt.'s  performance  of  all  condi- 
tions precedent  (as  ante,  p.  1202);  the  breach  (as  ante,  p.  1214) ;  and  the 
plt.'s  rescinding  of  the  contract.  Such  rescinding  must  be  proved  to  have 
been  put  in  force  by  pit.  in  due  time,  and  the  agreement  must  be  rescinded 
in  toto.  It  must  not  appear,  that  deft,  cannot  be  put  in  the  same  situation 
as  he  was  in,  as  far  as  respects  the  contract,  at  the  time  of  entering  into  it ; 
and,  if  the  pit.  has  had  the  occupation  of  the  premises,  for  any  time,  under 
the  contract,  or  the  like,  he  cannot  afterwards  rescind  it,  and  his  only  remedy 
would  be  for  the  breach  of  the  contract,  and  not  to  recover  the  deposit  (ante, 
p.  1217).  A  bankrupt's  assignees  had  contracted  for  the  sale  of  his  copy- 
hold lands,  and  received  a  deposit ;  the  commission  was  afterwards  super- 
seded, because,  when  it  issued,  the  petitioning  creditor's  debt  was  not  due. 
Another  commission  issued,  upon  the  petition  of  another  creditor,  and  the 
same  assignees  were  chosen:  it  was  held,  that  the  pit.,  having  abandoned 
his  contract,  pending  the  old  commission,  might  recover  back  his  deposit 
(Bartlett  v.  Tuchin,  6  Taunt.  259;  see  Roper  v.  Coombes,  6  B.  &  C.  534). 
Where  the  purchaser  of  an  estate  had  paid  a  deposit,  and  afterwards,  wish- 
ing to  compromise  with  his  creditors,  applied  to  the  vendor  to  cancel  the 
agreement  and  return  the  deposit,  which  the  latter  refused  to  do,  but  agreed 
not  to  sue  the  purchaser  on  the  contract:  held,  that  the  purchaser  could  not 
sue  for  the  deposit,  the  agreement  being  binding  on  the  vendor  (Clark  v. 
Upton,  3  Man.  &  Ry.  89).  Where  a  deposit  was  paid  on  a  sale,  and  by  an 
agreement  it  was  stipulated  that  if  either  party  should  refuse  to  perform  his 
part  of  it  he  should  pay  to  the  other  1000Z.  as  stipulated  damages;  it  was 
held,  that  there  could  be  no  other  remedy  for  breach  of  the  agreement  than 
by  action  for  the  1000/.,  and  that  although  the  purchaser  had  made  default 
and  the  vendor  might  have  sued  for  the  penalty,  yet,  as  he  had  sold  the 
estate  to  another  the  purchaser  was  entitled  to  recover  the  deposit  (Palmer 
v.  Temple,  9  Ad.  &  E.  508). 

If  a  purchaser  has  given  a  bill  of  exchange  or  cheque  for  the  amount  of 
a  deposit  on  a  sale  by  auction,  any  ground  on  which  he  could  recover  back 
the  deposit  will  be  a  good  ground  of  defence  to  an  action  on  the  bill  or 
cheque  (Mills  v.  Oddy,  6  C.  &  P.  728,  per  Parke,  B.).  WThere  he  cannot 
resist  an  action  on  a  bill,  &c.,  so  given,  see  Moggridge  v.  Jones,  14  East, 
486  ;  Spiller  v.  Westlake,  2  B.  &  Ad.  155).  Though  the  contract  be  under 
seal,  this  action  may  be  maintained  for  the  deposit  (Greville  v.  Da  Costa, 
Peak.  Ad.  Ca.  113). 

When  pit.  seeks  to  recover  back  the  money,  on  the  ground  of  fraud  or 
misrepresentation,  &c.,  he  should  prove  the  receipt  of  the  money  by  deft., 
and  the  fraud,  &c.  As  to  what  is  a  sufficient  fraud  or  misrepresentation, 
&c.,  see  ante,  p.^1215.  After  the  purchase-money  has  been  paid,  the  pur- 
chaser may,  in  some  cases,  recover  it  back  (Greville  v.  Da  Costa,  Peak. 
Ad.  Ca.  113) ;  or  bring  an  action  for  damages  where  he  has  been  induced 
to  purchase  by  means  of  a  deceitful  or  fraudulent  misrepresentation,  or  con- 
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cealment  (see  Lysney  v.  Selby,  2  Ld.  Raym.  1118;  Dobell  v.  Stevens,  3 
B.  &  C.  623 ;  *Pilmore  v.  Hood,  6  Sco.  827 ;  Fuller  v.  Wilson, 
3  Q.  B.  68,  1009,  in  error;  see  Wild  v.  Gibson,  1   Ho.  L.  Ca.    [*1222] 
605,  and  observations  on  that  case  by  Sir  E.  Sugden,  Law  of  Pro- 
perty, &c.  p.  614,  s.  21). 

When  the  pit.  seeks  to  recover  back  the  money,  on  the  ground  of  the 
agreement  not  having  been  duly  signed  by  him  or  his  agent,  or  being  other- 
wise bad,  on  account  of  the  Statute  of  Frauds,  he  should  prove  the  receipt 
of  the  money  by  deft.,  and  the  defective  agreement.  The  purchaser  may 
recover  the  deposit,  as  money  had  and  received  to  his  use,  though  the  agree- 
ment for  sale  be  unsigned  and  unstamped  (Adams  v.  Fairbain,  2  Stark.  277; 
see  Walker  v.  Constable,  1  B.  &  P.  306). 

An  auctioneer  is  considered  as  a  stakeholder,  and  should  not  part  with 
the  deposit,  until  the  sale  has  been  carried  into  effect  (Burrough  v.  Skinner, 
5  Burr.  2639;  Berry  v.  Young,  2  Esp.  640,  n.;  Spurrier  v.  Elderton,  5 
Esp.  Ca.  1);  and  he  cannot  discharge  himself,  by  paying  over  the  amount 
to  the  vendor  (Jones  v.  Edney,  S\jg.  V.  and  P.  llth  ed.  48;  3  Camp.  285). 
At  all  events,  he  cannot  do  so  after  notice.  An  attorney,  who  was  also  an 
auctioneer,  received  a  deposit  on  property  which  he  had  sold  by  auction, 
and,  after  queries  raised  on  the  title,  and  before  they  were  cleared,  paid  over 
the  deposit  to  his  principal.  On  a  demand  of  the  deposit  by  the  buyer,  he 
answered,  that  his  principal  would  not  consent  to  return  it,  and  would  en- 
force the  contract:  it  was  held  that  the  buyer  might  recover  the  deposit  from 
the  auctioneer,  as  money  had  and  received  to  the  plt.'s  use,  because  the  deft., 
as  attorney,  had  notice  that  the  title  had  not  been  completed  before  he  paid 
over  the  money,  and  because  he  misled  the  pit.  to  sue  himself,  by  not  say- 
ing he  had  paid  it  over  (Edwards  v.  Hodding,  5  Taunt.  815).  If  an  auc- 
tioneer sign  a  contract  for  the  sale  of  a  house  in  his  own  name,  and  receive 
the  deposit  (his  principal  being  present),  and,  after  the  purchaser  has  left 
the  room,  pay  over  the  deposit  to  such  principal,  the  purchaser  may,  not- 
withstanding this,  maintain  an  action  against  the  auctioneer  to  recover  back 
the  deposit,  if  a  good  title  cannot  be  made  out  (Gray  v.  Gutteridge,  3  C.  & 
P.  40). 

Where  the  purchase-money  is  paid  to  the  agent  of  the  seller,  he  is  not  a 
mere  stakeholder,  as  an  auctioneer  is,  and  the  action  must  be  against  the 
seller  (Barnford  v.  Shuttleworth,  11  Ad.  &  E.  926). 

In  this  action,  under  the  common  counts,  the  pit.  cannot  recover  more 
than  the  mere  deposit ;  expenses  are  not  recoverable,  nor  interest  (Walker 
v.  Constable,  1  B.  &  P.  306;  Tappendale  v.  Randall,  2  B.  &  P.  472;  Cam- 
field  v.  Gilbert,  4  Esp.  221);  but,  under  particular  circumstances,  interest 
might  be  given  in  the  nature  of  damages,  as  where  it  is  proved  that  the  deft., 
wrhether  principal  or  auctioneer,  has  made  use  of  the  money,  or  has  posi- 
tively refused  to  deliver  it  up,  &c.  (see  Lee  v.  Munn,  8  Taunt.  45,  per  Dal- 
las, J.;  Farquhar  v.  Farley,  7  Taunt.  594,  per  Gibbs,  C.  J.;  and  see  2  &  3 
Will.  IV.  c.  42,  s.  28). 

Pleadings  and  Evidence  for  Defendant. 
(See  Forms,  Ch.  PI.  by  Pearson,  408.) 

As  to  the  effect  of  the  general  issue,  see  ante,  Vol.  I.,  pp.  226 — 230;  and 
as  to  what  should  be  specially  pleaded,  see  ante,  Vol.  I.,  pp.  228 — 230.  In 
an  action  for  not  delivering  an  abstract  of  title  according  to  the  conditions, 
one  of  which  was  that  the  vendor  should  deliver  an  abstract  of  title,  defta 
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plended  that  it  was  agreed  that  he  should  deliver  an  abstract  commencing 

with  a  certain  deed,  and  that  he  should  not  be  required  to  furnish  any  other 

abstract;  held  ill,  as  amounting  to  the  general  issue  (Sharland  v. 

[*1223]    Leifchild,  4  C.  B.  529).     *The  material  allegations  in  the  decla- 

ration  should,  if  disputed,  be  traversed. 

The  deft,  may,  under  the  proper  traverses,  rebut  the  plf.'s  proofs,  either 
in  denying  the  contract,  the  receipt  of  the  purchase-money,  the  performance 
of  the  conditions  precedent,  as  tender  of  conveyance,  delivery  of  abstra( 
&c.,  the  breach,  or  the  like.     As  to  the  issues  raised  on  these  points,  see  \\ 
averments,  and  the  pleas  traversing  them  in  the  preceding  title,  "  VENDOI 
AGAINST  VENDEE."     Under  a  traverse  of  the  tender  of  a  proper  convey- 
ance, deft,  may  show  that  it  contains  untrue  recitals,  which  might  afterwards 
operate  against  him,  and  therefore  that  he  was  not  bound   to  execute  it 
(Vonhallen  v.  Knowles,  12  M.  &  W.  602 ;  see  Manning  v.  Bailey,  2  Excl 
45). 

If  particulars  of  the  defects  intended  to  be  set  up  have  been  obtained,  del 
should  be  prepared  to  prove  such  particulars,  as  ante,  pp.  515 — 522,  ant 
pit.  cannot  travel  out  of  them  (Ib.).     As  to  when  deft,  may  show  he  has 
paid  over  the  deposit,  ante,  p.  364  et  seq.,  and  Vol.  I.  p.  108.     In  an  actioi 
by  the  vendee,  on  an  agreement  for  the  purchase  of  a  public-house,  will 
mutual  stipulations,  and  liquidated  damages  for  non-performance,  where  botl 
parties  have  made  default  under  the  agreement,  the  circumstance  of  pit.  hav- 
ing made  such  default  furnishes  no  answer  to  the  action  (Clarke  v.  King,  1 
Ry.  &  M.  394).     In  such  case  it  is  incumbent  on  the  deft,  to  show  that,  when 
the  deposit  was  demanded  by  the  pit.,  he  tendered  an  assignment  of  the  lease 
(Ib.).     Where  the  action  was  for  the  recovery  of  the  deposit,  upon  the  ground 
that  the  deft,  knew  he  had  no  title,  the  deft,  cannot,  under  a  plea  of  payment 
of  money  into  court,  give  evidence  that  the  pit.  was  aware  of  the  defect 
(Robinson  v.  Harman,  1  Exch.  850). 


VENUE. 

(See  the  various  titles  of  action  throughout  the  work.) 


VERDICT.(a) 

Effect  of  Verdict.']     Where  there  is  any  defect  or  omission  in  any  pleac 
ins,  whether  in  substance  or  form,  as  necessarily  required  on  the  trial,  the 
will,  in  general,  be  aided  by  verdict.     Where  there  is  any  defect,  imperfe 
tion,  or  omission  in  any  pleading,  whether  in  substance  or  form,  which  woul< 
have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue  joined  be  sucl 
as  is  necessarily  required  on  the  trial,  proof  of  the  facts  so  defectively  or  im- 
perfectly stated  or  omitted,  and  without  which  it  is  not  to  be  presumed  either 
the  judge  would  direct  the  jury  to  give,  or  the  jury  would  have  given,  the 
verdict,  such  defect,  imperfection,  or  omission,  is  cured  by  verdict  (1  Saund. 
228  a).     Thus,  in  assumpsit  for  not  delivering  a  quantity  of  malt,  it  wa; 
averred,  that  the  pit.  was  ready  and  willing  to  pay  the  same,  but  it  was 

(o)  3  U.  S.  Dig.  p.  627;  2  Supp.  U.  S.  Dig.  p,  914 ;  1  Ann.  Dig.  p.  479;  2  Id.  p.  365  ; 
3  Id.  p.  427. 
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omitted  to  state  that  he  offered  to  do  so ;  the  omission  was  held  to  be  cured 
by  verdict  (1  East,  203).  But  if  the  consideration  for  the  promise  be 
omitted,  it  will  not  be  cured  by  verdict  (1  Salk.  364).  The  various  in- 
stances will  be  found  fully  stated  in  the  respective  part  of  the  pleadings 
throughout  the  work. 

In  Criminal  Cases  admissible  in  Civil.'}  A  conviction  for  bigamy  has 
been  considered  to  be  admissible  on  an  ejectment  *where  the 
validity  of  the  second  marriage  is  in  dispute  (B.  N.  P.  245;  and  [*1224] 
see  Gilb.  Ev.  30).  But  it  has  in  other  cases  been  rejected  on  the 
ground  that  it  was  obtained  by  the  evidence  of  the  party  who  offers  it  (Smith 
v.  Rummens,  1  Camp.  69;  Hathaway  v.  Barrow,  ib.  151);  but  it  would 
seem  to  be  inadmissible  as  res  inter  olios  (see  Blakemore  v.  Glamorgan  Canal 
Company,  2  C.  &  P.  139;  Brooke  v.  Carpenter,  3  Bing.  300;  Hilliard  v. 
Grantham,  2  Ves.  sen.  246  ;  Gibson  v.  M'Carty,  Hardw.  311),  The  record 
of  a  plea  of  guilty  to  an  indictment  for  an  assault  has  been  admitted  in  one 
case,  and  rejected  in  another  in  an  action  for  damages  for  the  same  assault 
(Anon.  1  Ph.  Ev.  320 ;  2  Ph.  Ev.  203). 

Where  convictions  operate  in  rem  they  are  admissible  in  a  suit  inter  olios 
even  where  obtained  on  the  testimony  of  a  party  who  gives  them  in  evidence 
(Davis  v.  Nest,  6  C.  &  P.  167).  So,  where  the  fact  of  conviction  is  mate- 
rial, thus  to  prove  the  incompetency  of  a  witness  the  record  is  of  course  ad- 
missible evidence. 

Proof  of.]  To  prove  a  verdict,  an  examined  copy  of  the  whole  record 
must  be  given  in  evidence  (B.  N.  P.  2M,ante,  p.  751),  as  it  might  not  other- 
wise appear  that  the  judgment  had  been  arrested  or  a  new  trial  granted, 
though  such  were  the  case  (Ib.).  But  it  is  otherwise  where  the  verdict  is  on 
an  issue  out  of  chancery,  as  it  is  unusual  to  enter  up  judgment  in  such  a 
case ;  and  the  decree  of  the  Court  of  Chancery  is  equally  proof  that  the 
verdict  was  satisfactory  and  conclusive  (Ib.).  Where  it  is  required  to  prove 
that  a  trial  was  had  between  the  parties  (Pitton  v.  Walter,  1  Stra.  162),  or 
even  the  amount  of  the  damages,  the  nisi  prius  record,  with  the  posted  in- 
dorsed upon  it,  is  sufficient  evidence  for  that  purpose  (Foster  v.  Compton,  2 
Stark.  364).  A  verdict  on  a  former  trial  is  not  evidence  on  a  new  trial  (2 
Show.  255).  It  cannot  be  shown  that  a  verdict  was  improperly  entered,  as 
the  record  is  conclusive  as  to  the  fact  of  finding  (Reed  v.  Jackson,  1  East, 
355).  And  it  has  been  held  that  the  production  of  the  postea  in  a  former 
cause,1  between  the  same  parties,  was  sufficient  to  support  a  plea  of  set-off, 
to  the  extent  of  the  verdict  (Garland  v.  Scones,  2  Esp.  648).  A  former 
verdict  may  be  given  in  evidence  in  a  second  action  between  the  same  parties 
(ante,  p.  257) :  as  to  when  it  is  admissible  in  an  action  between  other  parties, 
ante,  p.  258.  Where  a  right  is  claimed  by  prescription,  as  for  tolls,  for  fairs, 
markets,  &c.,  a  verdict  found  as  to  the  right,  though  the  trial  has  been  be- 
tween other  parties,  is  evidence  (Carih.  181  ;  B.  N.  P.  233) ;  for  the  custom 
or  toll  is  lex  loci,  and  it  is  as  reasonable  to  give  in  evidence  a  verdict  between 
other  parties  as  to  prove  a  payment  of  the  duty  by  strangers.  So,  it  is  ad- 
missible on  a  question  of  customary  right  of  common  (1  East,  337  ;  5  T.  R. 
413,  n.) ;  or  a  public  right  of  way  (Reed  v.  Jackson,  1  East,  355);  or  re- 
specting a  right  to  passage-money  over  an  ancient  ferry  (Tripp  v.  Frank,  4 
T.  R.  666) ;  or  on  the  liability  to  repair  a  highway  (R.  v.  St.  Pancras,  Pea. 
219) ;  or  on  manorial  or  other  customs  (Carth.  181,  case  of  the  Manchester 
mills,  cited  in  Cort  v.  Birkbeck,  1  Doug.  222,  n.  13);  or  on  the  public  right 
of  election  to  a  parochial  office  (Berry  v.  Bonner,  Pea.  155) ;  for,  as  the 
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common  reputation  of  the  place  would  be  evidence  of  the  right,  a  fortiori, 
the  finding  of  a  jury  upon  their  oaths  is  evidence  (per  Lawrence,  J.,  1  East, 
357;  Gilb.  31).  Therefore,  on  these  questions,  a  verdict  in  an  action  be- 
tween A.  and  B.,  is  evidence  of  the  point  there  directly  determined ;  in  an 
action  between  C.  and  D.,  where  the  same  point  comes  in  issue,  it  is  not, 
however,  conclusive  (Biddulph  v.  Ather,  2  Wils.  23).  And  it  seems  not  to 

be  conclusive  evidence  for  or  against  A.  or  B.,  in  an  action  between 
[*1225]  *either  of  them,  and  a  third  person,  C.  (see  the  cases  above  cited  ; 

and  see  Hull  (Mayor  of)  v.  Homer,  Cowp.  Ill,  ad  Jin.).  It 
could  not  be  pleaded,  in  such  a  case,  by  way  of  estoppel  (1  Ph.  Ev.  311). 
Where,  however,  in  an  action,  a  question  has  been  raised  as  to  pedigree, 
and  that  not  even  then  between  parties,  but  by  strangers  to  those  then  liti- 
gating, and  a  special  verdict  be  found,  stating  the  pedigree  of  the  family,  it 
would  be  evidence  of  the  descent  (B.  N.  P.  233). 


VICAR,  ante,  p.  1062,  1065.— VOLUNTARY  CONVEYANCE,  ante, 
Vol.  I.  p.  309.— VOLUNTARY  PREFERENCE,  ante,  Vol.  I.  p.  387. 


WARRANTY,  ACTION  roR.(a) 

FORM  OF  REMEDY,  p.  1225. 
FORM  OF  PLEADINGS,  p.  1226. 
PRECEDENTS,  p.  1223. 

EVIDENCE  FOR  PLAINTIFF,  p.  1227. — Under  Special  Counts,  p.  1227. — 
Proof  of  Contract  or  Consideration,  p.  1227. — Of  Warranty,  p.  1227. 
— Conditions  Precedent,  p.  1230. — Breach  of  Warranty,  p.  1231. — 
Damages,  p.  1232. — On  Counts  for  Money  had,  fyc.  p.  1232. — Evi- 
dence for  Defendant,  p.  1233. — Competency  of  Witnesses,  p.  1233. 


Form  of  Remedy. 

ASSUMPSIT  is  the  proper  remedy  upon  an  express  warranty  of  the  good- 
ness or  quality  of  any  personal  chattel,  either  on  the  sale  or  exchange  thereof 
(1  Ch.  PI.  114);  or  upon  an  express  or  implied  warranty  as  to  the  property 
therein  (2  Bla.  Com.  451 ;  3  Bl.  Com.  160;  1  Ch.  PJ.  114).  A  special 
action  for  the  breach  of  a  warranty  lies  without  offering  to  return  the  goods 
or  complaining  of  the  breach  (Ch.  Contr.  Warranty),  and  without  proof  of 
damage  (Pateshall  v.  Tranter,  3  Ad.  &  E.  103  ;  Street  v.  Blay,  2  B.  &  Ad. 
459;  Ch.  Contr.  Warranty).  An  action  on  the  case  was  formerly  the 
remedy  generally  adopted ;  of  late,  however,  assumpsit  is  more  usual,  for 
the  purpose  of  joining  counts  for  horse-meat,  money-paid,  and  money  had 
and  received,  &c.  (2  East,  451,  452).  And  at  present,  where  there  was  no 
warranty,  but  a  written  contract  and  a  false  representation,  case  is  the  proper 

(a)  2  Supp.  U.  S.  Dig.,  p.  710;  1  Ann.  Dig.  p.  430 ;  2  Id.  p.  326 ;  3  Id.  p.  390. 


WARRANTY,  ACTION  FOR  1225 

remedy  (4  Camp.  22;  12  East,  11 ;  1  Ch.  PI.  by  Pearson,  200) ;  and,  in 
some  cases,  though  there  be  a  warranty  and  stipulation  that  the  vendor  will 
take  the  article  back,  yet  the  vendee  may  sue  for  the  deceit  (Wallace  v.  Jar- 
man,  2  Stark.  162). 

When  there  is  a  condition  in  the  contract  authorizing  the  return  of  a 
horse,  or  where  the  vendor  has  actually  received  him  back,  and  thus  re- 
scinded the  contract,  or  has  been  guilty  of  a  fraud  which  rescinds  the  con- 
tract altogether,  the  purchaser  may  recover  back  the  price  of  the  horse  in 
an  action  for  money  had  and  received  (Street  v.  Clay,  2  B.  &  Ad.  426; 
Gompertz  v.  Denton,  1  C.  &  M.  207 ;  Edwards  v.  Chapman,  1  M.  &  W. 
231;  Towers  v.  Barrett,  1  T.  R.  133);  but  the  horse  must  be  returned 
within  a  reasonable  time  in  the  same  state  in  which  he  was  sold,  not  dimi- 
nished by  doctoring  &c.  (Compton's  case,  1  T.  R.  136 ;  Adam  v.  Richards, 
2  H.  Bl.  574 ;  Curtis  v.  Hannay,  3  Esp.  82). 

*  Where  a  horse  was  warranted,  and  the  vendor  subsequently 
said  if  he  was  unsound  he  would  take  him  back  and  return  the    [*1226] 
money :  held,  that  the  original  contract  was  not  abandoned,  and 
that  this  action  could  not  be  maintained,  for  the  horse  was  never  actually 
taken  back  (Payne  v.  Whale,  7  East,  274). 

Form  of  Pleadings. 

The  venue  is  transitory.  In  declaring  on  a  warranty,  where  the  contract 
is  still  open  and  unrescinded,  the  pit.  must  declare  specially  upon  the  war- 
ranty ;  and  he  cannot  recover  back  the  price,  or  a  part  of  it,  on  the  common 
counts  for  money  had  and  received,  as  the  contract  has  not  been  put  an  end 
to  (Payne  v.  Whale,  7  East,  274,  ante,  pp.  372,  1221).  But  where,  by  the 
contract,  the  purchaser  has  the  power  of  rescinding  the  contract,  by  re- 
turning the  chattel,  as  in  the  case  of  a  horse,  if  he  prove  unsound,  and 
does  it,  or  offers  to  do  it,  the  contract  is  at  an  end,  and  he  may  recover 
for  money  had  and  received  (Towers  v.  Barrett,  1  T.  R.  133).  The  con- 
tract cannot  be  rescinded  unless  the  vendor  (deft.)  can  be  put  in  statu  quo, 
or  in  other  words,  in  the  same  situation,  as  far  as  respects  the  plt.'s  contract, 
as  he  was  in  when  such  contract  was  entered  into.  Therefore,  the  contract 
cannot  be  rescinded,  if  the  pit.  has  kept  the  horse  an  unreasonable  time,  or 
in  any  wise  injured  it,  by  hard  riding,  doctoring,  &c.  (1  T.  R.  136  ;  5  East, 
449;  7  East,  274;  2  Camp.  410;  1  Moo.  106). 

The  contract  of  sale  must  be  stated  accurately.  An  executed  considera- 
tion will  not  support  the  subsequent  promise  (Roscorla  v.  Thomas,  3  Q.  B. 
234).  As  to  the  consideration,  see  post,  1225;  Guthing  v.  Lynn,  2  B.  6c 
Ad.  232;  Saxby  v.  Wilkin,  1  D.  &  L.  281).  The  sale  of  a  horse  will  be 
supported  by  evidence  of  the  sale  of  a  mare  (Ware  v.  Judee,  2  C.  &  P.  351). 
If  an  agent  sell  to  A.  two  horses  belonging  to  B.  and  C.,  and  warrant  them, 
it  must  not  be  declared  on  as  the  sale  of  one  horse  only,  the  contract  being 
entire  (Symonds  v.  Carr,  1  Camp.  361).  If  the  price  was  to  be  returned  on 
a  certain  event,  such  fact  should  be  stated  accordingly  (Bing.  472).  If  the 
deft,  took  another  horse  in  part  payment,  it  is  no  variance  to  state  that  the 
whole  price  was  paid  in  money  (Hands  v.  Burton,  9  East,  349;  Selw.  N* 
P.  630 ;  ante,  p.  88).  If  the  warranty  be  not  general,  but  restrained  by  an 
exception,  as  is  the  case  of  horses,  or  a  particular  injury  or  unsoundness,  the 
declaration  must  state  the  qualification  of  the  warranty,  or  it  will  be  objec- 
tionable as  a  ground  of  variance  (4  B.  &  C.  446 ;  6  D.  &  R.  533).  Where 
the  pit.  declared  on  a  warranty  that  the  horse  was  sound,  and  the  warranty 
proved  was,  that  the  horse  was  sound  every  where  except  a  kick  on  the  leg, 
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it  was  held  to  be  a  variance  (Jones  v.  Cowley,  4  B.  &  C.  445 ;  and  see  Polt- 
herd  v.  Punchion,  2  D.  &  R.  10;  Button  v.  Corder,  7  Taunt.  409;  1  Me 
109  ;  Gray  v.  Cox,  4  B.  &  C.  181).  The  breach  stated  must  be  co-exten- 
sive  with  the  contract  of  warranty  (ante,  p.  218).  The  breach  may  be  in 
the  negative  of  the  words  of  the  contract;  the  particular  description  of  un- 
soundness,  &c.,  need  not  be  stated,  though  it  is,  in  some  cases,  usual  to  do 
so  (Com.  Dig.  Pleader,  C,  45;  2  Saund.  181  6;  3  T.  R.  307).  A  scienter 
need  not  be  alleged,  nor  proved  if  alleged  (Williamson  v.  Allison,  2  East, 
446).  As  to  the  damages,  and  what  recoverable,  see  post,  p.  1232.  It  is 
necessary  to  state  the  damages  as  to  horse-keep,  &c.,  specially. 

Plea.]    As  to  the  plea,  see  evidence  for  pit.  in  case  of  variance,  see  also 
3  &  4  Will.  IV.  c.  42,  s.  23. 


[*1227] 


^Precedents  (Ch.  PI.  by  Pearson,  Warranty). 


As  to  adding  a  count  for  money  had  and  received,  and  an  account  stated 
and  breach,  see  Cahoon  v.  Burford,  13  M.  &  W.  136. 


Evidence  for  Plaintiff. 

Under  Special  Count.']  In  support  of  a  special  count  for  the  breach  of 
warranty,  the  pit.  must,  under  non  assumpsit,  prove  the  contract  between 
pit.  and  deft.,  that  is  the  consideration  and  promise,  the  warranty,  the  per- 
formance of  conditions  precedent,  and  by  traversing  the  breach,  the  breach, 
or  unsoundness,  and  the  loss  or  damage. 

Proof  of  Contract  or  Consideration  between  Plaintiff  and  Defendant.] 
This  is  usually  proved  by  the  receipt  (ante,  p.  738) ;  or  some  agreement, 
or  memorandum,  or  note,  of  the  bargain  in  writing.  The  delVs  signature 
thereto  should  be  proved.  As  to  proving  a  contract  of  sale  in  general,  see 
ante,  92,  105.  The  contract  must  be  proved  as  stated :  as  to  what  a  vari- 
ance, see  ante,  p.  1224. 

Where  the  consideration  was  alleged  to  be  63/.,  and  it  was  proved  to  be 
that  if  the  pit.  would  pay  that  sum,  "And  if  the  horse  was  lucky,  would 
give  the  deft.  51. :"  held,  no  variance  (Guthing  v.  Lynn,  2  B.  &  Ad.  232). 
But  where  the  consideration  stated  was  551.,  and  the  evidence  was  that  deft, 
warranted  the  horse  sound  and  agreed  to  give  one  pound  back  if  the  horse 
did  not  fetch  the  pit.  4/.  or  51. :  held,  a  variance  (Blyth  v.  Bampton,  3  Bing. 
472).  But  it  is  no  variance  to  state  that  the  whole  consideration  was  paid 
in  money,  where  another  horse  was  taken  in  part  payment,  if  in  substance 
the  contract  was  one  of  sale,  and  not  exchange  (Hands  v.  Burton,  9  East, 
349  ;  Selw.  N.  P.  630;  but  see  Harris  v.  Fowle,  1  H.  Bl.  287).  Where 
two  horses  belonging  to  two  persons  are  sold  by  an  agent  as  one  entire  con- 
tract, with  a  warranty,  and  one  of  them  turns  out  unsound,  the  pit.  must  not 
declare  as  on  a  sale  of  one  although  one  only  be  unsound,  for  it  would  be  a 
variance  (Symonds  v.  Carr,  1  Camp.  361). 

Proof  of  Warranty.]  An  express  warranty  must  be  proved.  And 
though  the  vendor  of  personalty  impliedly  warrants  that  he  has  a  title 
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enabling  him  to  sell  (Cro.  Jac.  464),  yet  a  warranty  as  to  the  quality  of  the 
goods  is  not  implied  by  a  price,  however  high  (Parkinson  v.  Lee,  2  East, 
322).  The  deft,  having  bought  a  personal  chattel  at  a  sheriff's  sale,  the  pit. 
afterwards  offered,  and  the  deft,  accepted  51.  for  his  bargain,  and  the  pit. 
paid  the  advanced  price  to  the  deft. ;  afterwards,  the  chattel  was  claimed  by 
a  third  party  under  a  superior  title,  and  the  pit.  was  prevented  from  taking 
possession  of  it ;  both  parties  knew  that  the  sale  took  place  under  an  execu- 
tion :  held,  that  there  was  no  implied  warranty  of  title  by  deft.,  and  that  pit. 
could  not  recover  back  the  price  paid  by  him  as  upon  a  failure  of  considera- 
tion (Chapman  v.  Spiller,  19  Law  J.,  Q.  B.  239).  Quare,  whether  the 
vendee  of  a  jtersonal  chattel  is  bound  to  refund  the  price  if  he  has  no  title 
(Ib. ;  Morley  v.  Attenborough,  3  Exch.  500).  There  is  no  implied  war- 
ranty of  title  in  a  contract  of  sale  in  a  personal  chattel,  and  in  the  absence 
of  fraud  a  vendor  is  not  liable  for  a  defect  of  title,  unless  there  be  an  express 
warranty,  or  an  equivalent  to  it  by  declaration  or  consent  (Morley  v.  Atten- 
borough, 3  Exch.  500).  Where,  on  the  sale  of  goods,  the  party  had  no 
opportunity  of  inspecting  them,  a  warranty  that  they  are  of  a  merchantable 
quality  will  be  implied,  as  in  the  case  of  goods  which  are  to  be  manufac- 
tured, or  are  on  their  passage  from  the  ^continent  (4  Camp.  144; 
ib.  169 ;  6  Taunt.  108;  4  B.  &  C.  Ill ;  6  D.  &  R.  203).  A  sale  [*1228] 
of  goods  by  sample  is,  in  effect,  a  sale  by  warranty,  and  proof  of 
that  fact  is  evidence  of  a  warranty  (Parker  v.  Palmer,  4  B.  &  A.  387).  And 
the  custom  of  a  particular  trade  may  be  given  in  evidence  to  prove  a  war- 
ranty, as  it  will  be  presumed  that  the  custom  regulated  the  parties.  Thus, 
in  an  action  on  the  sale  of  sheep,  sold  as  stock,  and  it  was  proved  that,  by 
the  custom  of  the  trade,  stock  was  understood  to  be  sheep  that  were  sound, 
it  was  held  that  they  were  sold  under  a  warranty  to  that  effect  (per  Heath, 
J.,  4  Taunt.  853).  So,  a  warranty  may  be  inferred  from  the  nature  of  the 
trade  being  such  as  to  lead  to  the  conclusion  that  the  person  carrying  it  on 
must  be  understood  to  engage  that  the  purchaser  shall  enjoy  that  which  he 
buys,  as  against  all  persons ;  as,  where  articles  are  bought  in  a  shop  pro- 
fessedly carried  on  for  the  sale  of  goods  (Morley  v.  Attenborough,  supra). 
A  pawnbroker  who  sells  a  chattel,  as  a  forfeited  pledge,  merely  undertakes 
lhat  the  subject  of  the  sale  is  a  pledge,  and  irredeemable,  and  that  he  is  not 
cognisant  of  any  defect  of  title  to  it  (Ib.).  Semble,  that  although  on  a  sale 
of  a  personal  chattel  there  is  no  implied  warranty  of  title,  so  that  the  vendor 
would  not  be  liable  for  a  breach  of  it  to  unliquidated  damages,  yet  the  pur- 
chaser may  recover  back  his  money  as  on  a  consideration  that  has  failed,  if 
it  be  shown  that  it  was  the  understanding  of  both  parties  that  the  bargain 
should  be  put  an  end  to  if  the  purchaser  should  not  have  a  good  title  (Ib.). 
A.,  a  farmer,  bought,  in  the  public  market  of  a  country  town  from  B.,  a 
butcher,  keeping  a  stall  there,  a  carcase  of  a  dead  pig,  for  consumption,  and 
left  it  hanging  up,  intending  to  return,  after  completing  other  business,  and 
take  it  away.  In  his  absence,  C.,  a  farmer,  on  seeing  and  wishing  to  buy 
it,  was  referred  to  A.  as  the  owner,  and  subsequently,  on  the  same  day, 
bought  it  of  A.,  the  original  buyer,  without  any  warranty.  It  did  not  appear 
that  any  secret  defect  in  it  was  known  to  any  of  the  parties.  It  turned  out 
unsound,  and  unfit  for  human  consumption.  Held,  that  no  warranty  of 
soundness  was  implied  by  law  between  the  farmers  A.  and  C.  (Burnby  v. 
Bollet,  16  M.  &  W.  644;  17  LawJ.  190,  Ex.).  A.  addressed  the  follow- 
ing proposal  to  B. :  "I  do  hereby  agree  to  provide  a  fourteen-horse  engine 
and  sixteen-horse  boiler,  with  fittings  and  every  thing  complete  for  £260, 
and  to  deliver  and  erect  the  same  at  the  mill  of  B.,  and  to  set  the  same  to 
work."  To  this  B.  replied  :  "  In  consideration  of  your  supplying  us  with  a 
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certain  fourteen-horse  engine,  which  our  foreman  has  inspected,  and  putting 
the  same  in  thorough  repair,  and  supplying  a  new  sixteen-horse  boiler,  com- 
monly called  a  Cornish  boiler,  with  fire-place,  valves,  steam-cocks,  and 
gauges  complete,  and  delivering  and  erecting  the  whole,  and  setting  the 
whole  at  work,  according  to  the  undertaking  signed  by  you  and  left  with  us, 
we  agree  to  pay  for  the  same,  260/.  [two  instalments  were  then  provided 
for,  and  the  letter  proceeded] ;  and  will,  on  being  satisfied  with  the  work  as 
per  your  agreement,  pay  you  the  remainder  within  two  months  of  its  com- 
pletion :" — held,  that  B.  bargained  for  and  bought  the  specific  engine  which 
was  afterwards  erected ;  and  that,  assuming  that  there  was  a  warranty  as  to 
its  power,  and  that  the  warranty  was  broken,  that  was  no  answer  as  to  an 
action  for  the  price,  but  only  ground  for  a  reduction,  or  the  subject  of  a 
cross-action  (Parson  v.  Sexton,  4  C.  B.  899) :  held,  also,  that  the  stipulation 
as  to  deferring  payment  of  the  last  instalment  until  A.'s  work  was  done  to 
the  satisfaction  of  B.  referred  to  the  work  in  erecting  the  engine,  and  not  to 
the  price  of  the  engine  itself  (Ib.).  A  new  trial  was  directed,  on  the  ground 
that  no  question  had  been  left  to  the  jury  as  to  whether  that  work  was  such 

as  ought  reasonably  to  have  *satisfied  B.  (Ib.)  Where  the  pit. 
[*1229]  wrote  to  the  deft.,  "  You  will  remember  that  you  warranted  a 

horse  to  me  as  a  five-year  old,"  &c. ;  to  which  the  deft,  replied, 
"  The  horse  is  as  I  represented  it,"  it  was  held  sufficient  from  which  to  infer 
a  warranty  (Salmon  v.  Ward,  2  C.  &  P.  211).  The  printed  conditions  of 
a  sale,  posted  up  under  the  auctioneer's  box,  may  be  given  in  evidence  to 
prove  a  warranty  (Mesnard  v.  Aldridge,  3  Esp.  271).  A  written  receipt 
for  the  price,  C9ntaining  the  warranty,  is  admissible  in  evidence  of  the  war- 
ranty, though  stamped  as  a  common  receipt,  without  an  agreement-stamp 
(Skrine  v.  Elmore,  2  Camp.  407;  2  Ph.  Ev.  113;  ante,  p.  738).  But, 
where  given  after  the  bargain,  it  is  not  conclusive  evidence  of  it  (Fairmaner 
v.  Budd,  7  Bing.  574). 

A  warranty  must  appear  to  have  been  given  either  at  or  previous  to  the 
sale,  as  a  warranty  after  the  thing  is  sold  is  void  for  want  of  consideration 
(3Bla.  Com.  166). 

To  prove  a  warranty,  it  will  be  insufficient  to  show  a  simple  affirmation 
or  assertion  by  the  vendor,  as  to  the  value  or  quality  of  the  goods,  unless 
it  be  made  and  received  as  warranty.  But  generally  a  representation  made 
at  the  sale  is  part  of  the  contract,  and  equivalent  to  a  warranty  (Cro.  Jac. 
4;  Pickering  v.  Dawson,  4  Taunt.  779;  Wood  v.  Smith).  Thus,  where 
the  deft,  not  knowing  the  age  of  a  horse,  but  having  a  written  pedigree, 
which  he  received  with  tiim,  sold  him  as  a  horse  of  the  age  stated  in  such 
pedigree,  and  at  the  time  mentioned  that  it  was  his  only  source  of  informa- 
tion, it  was  held  not  to  amount  to  a  warranty  (Dunlop  v.  Waugh,  Pea.  123)  ; 
and  so  in  the  case  of  the  sale  of  pictures  which  are  represented  to  be  by  old 
masters,  if  such  fact  has  been  previously  stated  in  catalogues,  &c.  (Jewdine 
v.  Slade,  ib.  n.  (a);  2  Esp.  572).  Where  the  vendor  gave  at  the  time  of 
sale  of  some  pictures,  a  bill  of  parcels,  thus,  "Four  pictures,  Views  in  Ven- 
ice, Canaletti,  160/.,"  the  judge  put  the  question  to  the  jury  whether  the 
deft,  had  warranted  that  the  pictures  were  those  of  the  artist  named,  or 
whether  his  name  was  used  merely  as  a  matter  of  description,  or  intimation 
of  opinion.  The  jury  found  the  former,  and  the  court  held  that  the  question 
was  rightly  put  (Power  v.  Barham,  4  Ad.  &  E.  472).  But  a  description  in 
an  advertisement  will  amount  to  a  warranty.  Thus,  where  an  advertise- 
ment for  the  sale  of  a  ship,  described  her  as  "  a  copper-fastened  vessel," 
adding,  that  the  vessel  was  to  be  taken  with  all  faults,  without  allowance  for 
any  defects  whatsoever,  and  it  appeared  that  she  was  only  partially  copper* 
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fastened,  it  was  held,  that  notwithstanding  the  words  «  with  all  faults,"  &c. 
the  vendor  was  liable  for  the  breach  of  the  warranty  (Shepherd  v.  Rain,  5 
B.  &  A.  240).  Where  the  seller  informed  the  buyer  that  one  of  two  horses 
he  was  about  to  sell  him  had  a  cold,  but  he  agreed  to  deliver  both  at  the 
end  of  a  fortnight  "  sound,  and  free  from  blemish,"  and  at  the  expiration  of 
that  time  the  horses  were  delivered,  but  the  cough  on  the  one  still  continued, 
and  the  other  had  a  swelled  leg,  in  consequence  of  a  kick  he  had  received 
in  the  stable,  and  the  seller  brought  an  action  to  recover  the  price,  the  jury 
found  a  verdict  for  the  purchaser ;  the  court  refused  to  grant  a  new  trial,  as 
the  warranty  did  not  apply  to  the  time  of  the  sale  only,  but  was  a  continu- 
ing warranty  to  the  end  of  the  fortnight  (Linnard  v.  Kain,  2  Bing.  183;  9 
Mod.  356). 

If  the  seller  say  "  the  horse  is  sound  to  the  best  of  my  knowledge,  but  I 
will  not  warrant  it,"  this,  if  the  seller  knew  him  to  be  unsound,  is  a  war- 
ranty (Wood  v.  Smith,  5  M.  &  R.  124).  Where  one  of  the  terms  of  the 
sale  of  horses,  painted  on  a  board,  placed  in  a  conspicuous  position  in  the 
repository,  is,  that  the  horse  being  found  to  be  unsound,  must  be  returned 
within  twenty-four  hours,  this,  where  a  horse  had  been  bought  by  private 
contract,  at  this  repository,  must  be  *complied  with,  though  no 
reference  was  made  to  it  at  the  time  of  sale,  even  where  the  un-  [  *1230  ] 
soundness  is  of  such  a  nature  as  cannot  be  complied  with  within 
that  time  (Bywater  v.  Richardson,  1  Ad.  &  E.  508).  Where  the  warranty 
proved  was,  "To  be  sold,  a  black  gelding,  five  years  old,  has  been  driven 
in  the  plough,  warranted:"  held,  a  warranty  of  soundness  only  (Richardson 
v.  Brown,  1  Bing.  344) ;  and  a  receipt  for  a  grey  gelding,  four  years  old, 
warranted  sound,  does  not  refer  to  age  (Budd  v.  Fairmaner,  8  Bing.  48). 
Where  an  article  is  sold  for  a  particular  purpose,  there  is  an  implied  war- 
ranty that  it  is  fit  for  that  purpose,  although  the  vendor  is  not  the  maker  of 
it  (Brown  v.  Edgington,  2  M.  &  G.  279;  Shepherd  v.  Pybus,  3  M.  &  G. 
868;  4  B.  &  C.  115) ;  unless,  indeed,  he  takes  the  risk  of  its  not  answer- 
ing ;  as  where  a  known,  ascertained  article  is  specifically  ordered  by  the 
buyer  (Oliphant  v.  Bayley,  5  Q.  B.  288 ;  Chanter  v.  Hopkins,  4  M.  & 
W.  499). 

Where  an  express  written  warranty  has  been  given,  the  vendee  cannot 
give  in  evidence  any  representations  not  embodied  in  the  contract,  and  made 
by  the  vendor  without  fraud  (4  Taunt.  779 ;  2  B.  &  C.  634 ;  4  D.  &  R. 
52) ;  and,  if  an  express  warranty  be  proved,  deft,  will  not  be  allowed  to 
show  that  the  goods  were  sold  by  sample,  and  that  they  corresponded  with 
it  (3  Camp.  462).  And,  where  there  is  an  express  warranty,  it  cannot  be 
restrained  or  varied  by  proof  of  any  particular  trade  (1  Holt,  N.  P.  95  ;  6 
Taunt.  446).  And  where  a  general  warranty  of  a  horse  is  proved  by  parol 
(the  written  contract  for  the  sale  not  being  forthcoming),  the  fact  that  the 
witnesses  who  proved  it  saw  a  notice-board  on  the  seller's  premises,  requir- 
ing the  return  of  an  unsound  horse  within  six  days,  will  not  defeat  the  buy- 
er's action,  but  it  will  be  left  to  the  jury  to  say  whether  this  formed  part  of 
the  original  contract  (Best  v.  Osborne,  2  C,  &  P.  74 ;  see  Bywater  v.  Rich- 
ardson, supra). 

A  general  warranty  will  not  extend  to  protect  against  plain  and  obvious 
defects,  as  where  a  horse  is  warranted  perfect,  and  wants  an  ear  or  tail,  &c, 
(2  Bla.  Com.  165);  unless  where  the  horse  is  to  be  delivered  at  the  expira- 
tion of  a  specified  time  (Liddard  v.  Kain,  2  Bing.  183 ;  9  Moo.  356,  ante,  p. 
1229);  but  a  splint  is  not  such  a  defect  (Margetson  v.  Wright,  7  Bing. 
454,  603). 

Where  it  appears  that  a  servant  is  employed  to  sell  a  horse,  he  has  an 
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implied  authority  to  warrant  that  he  is  sound,  and  the  master  will  be  bound 
(Alexander  v.  Gibson,  2  Camp.  556);  and,  even  though  it  appear  that  the 
servant  had  express  directions  not  to  warrant,  yet,  if  he  does  warrant,  it 
would  seem  that  the  master  is  bound,  if  the  servant  belong  to  the  person  as 
a  horsedealer,  and  may  be  supposed  to  possess  a  general  authority,  dec., 
and,  therefore,  appears  to  be  in  a  condition  to  warrant  (Pickering  v.  Buck, 
15  East,  45;  Helyer  v.  Hawke,  5  Esp.  75;  see  Scotland  (Bank  of)  v. 
Watson,  1  Dow,  45 ;  Fenn  v.  Harrison,  3  T.  R.  760). 

What  a  servant  says  at  the  time  of  the  sale,  is  evidence,  but  not  at 
another  time;  the  servant  must,  therefore,  be  called  (Helyer  v.  Hawke,  5 
Esp.  72).  Therefore,  where  on  delivering  a  horse  the  servant  signed  a  re- 
ceipt containing  a  warranty,  the  vendor  is  not  bound  by  it,  as  no  express 
authority  to  warrant  was  shown  (Woodin  v.  Burford,  2  C.  &  M.  391). 

Proof  of  Performance  of  Conditions  Precedent^  If  there  be  any  condi- 
tions precedent  to  be  performed  by  pit.,  the  same  should  be  proved  as 
averred  in  the  declaration.  The  payment  of  the  price,  or  its  equivalent,  is 
usually  proved  (see  ante,  "  PAYMENT,"  "  RECEIPT").  Where  an  express 
warranty  is  complied  with,  on  an  undertaking  to  take  the  article  sold  again 

and  pay  back  the  money  if  it  shall  be  *found  defective  on  trial, 
[  *1231  ]  in  such  case  the  purchaser  must  return  the  article  as  soon  as  he 

discovers  its  defects,  to  enable  him  to  sue  on  the  warranty,  unless 
he  has  been  induced  to  prolong  the  time  of  trial  by  some  subsequent  repre- 
sentation of  the  vendor  (2  H.  Bl.  573). 

Breach  of  the  Warranty^  Non  assumpsit  only  operates  as  a  denial  of 
the  fact  of  the  warranty  having  been  given  upon  the  alleged  consideration, 
but  not  of  the  breach.  If,  therefore,  the  breach  be  denied,  it  is  necessary 
for  the  pit.  to  prove  clearly  and  positively  the  breach  of  it  at  the  time  of 
such  warranty  (Eaves  v.  Dixon,  2  Taunt.  343;  2  Stark.  127);  and,  in  case 
of  the  breach  of  the  warranty  on  the  sale  of  a  horse,  it  must  be  proved  that 
he  was  unsound  at  the  time  of  the  sale,  and  it  will  not  be  enough  to  show 
that  there  was  an  opinion  merely  of  his  unsoundness  (Ib.).  But,  where 
certain  sheep,  apparently  healthy  and  sound  in  every  respect,  were  sold 
warranted  sound,  and  two  months  afterwards  great  part  of  them  died,  and 
there  was  nothing  to  connect  the  disease  of  which  they  died  with  their  pre- 
vious condition,  but  it  was,  in  the  opinion  of  farmers  and  breeders,  an  here- 
ditary disease  called  the  goggles,  and  incapable  of  discovery  until  its  fatal 
appearance ;  it  was  held,  that  this  disease  was  an  unsoundness  existing  at 
the  time  of  the  sale,  the  jury  being  of  opinion  that  "  it  existed  in  the  consti- 
tution of  the  sheep  at  that  time"  (Joliff  v.  Bendell,  R.  &  M.  136).  A  war- 
ranty that  a  horse  is  a  good  drawer,  and  pulls  quietly  in  harness,  is  not 
answered  by  showing  that  he  is  a  good  drawer  (Coltherd  v.  Puncheon,  2  D. 
&  R.  10). 

As  to  what  constitutes  unsoundness  in  horses,  the  term  "  sound"  implies 
the  absence  of  a  disease,  or  the  seeds  of  a  disease,  which  impairs  the  natural 
usefulness  of  the  animal  (Riddell  v.  Burnard,  9  M.  &  W.  668);  it  seems, 
any  infirmity  which  renders  them  less  fit  for  present  use  and  convenience  is 
an  unsoundness,  nor  is  it  necessary  that  it  should  be  of  a  permanent  nature 
(Elton  v.  Jordan,  1  Stark.  127;  Elton  v.  Brogden,  4  Camp.  281).  And 
where,  in  an  action  on  the  warranty  of  a  horse,  the  pit.  has  obtained  a  ver- 
dict, the  court  will  not  grant  a  new  trial,  on  the  grounds  that  there  was  no 
known  disease  to  constitute  such  an  unsoundness,  as  set  up  by  the  pit.,  or 
that  the  deft,  was  taken  by  surprise,  although  the  ph.,  on  application,  bad 
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refused  to  inform  him  of  the  cause  or  nature  of  the  unsoundness  (Atterbury 
v.  Fairmaner,  8  Moo.  32).  As  to  the  diseases  which  constitute  unsoundness, 
it  seems  that  a  nerved  horse  is  unsound  (Bestv.  Osborne,  R.  &  M.  290).  A 
cough  which  is  of  a  permanent  nature  is  also  an  unsoundness  (Shillitoe  v. 
Claridge,  2  Chit.  Rep.  425 ;  Coates  v.  Stephens,  2  M.  &  R.  157) ;  but  it 
seems  doubtful  whether  thrushes,  splints,  or  quidding  constitute  unsoundness 
(Bassett  v.  Collis,  2  Camp.  524,  n.).  Roaring  is  said  not  necessarily  to  be 
an  unsoundness  (Ib.  2  Camp.  523) ;  but  becomes  so,  if  the  horse  is  thereby 
rendered  less  serviceable  for  a  permanency  (Onslow  v.  Eames,  2  Stark. 
81).  Crib-biting  is  not  such  an  unsoundness  as  to  entitle  a  purchaser  who 
has  bought  under  a  general  warranty  to  recover  for  a  breach  of  it  (Broen- 
nenburgh  v.  Haycock,  Holt,  N.  P.  630 ;  Scholefield  v.  Robb,  2  Moo.  &  R. 
210). 

A  splint  which  produces  lameness  is  an  unsoundness,  even  before  the 
lameness  is  produced  (Margetson  v.  Wright,  8  Bing.  454) ;  so  spavins 
(Watson  v.  Denton,  7  C.  &  P.  85) ;  mere  badness  of  shape,  though  it  may 
render  the  horse  incapable  of  work  by  cutting,  is  not  unsoundness  (Dickin- 
son  v.  Follett,  1  Moo.  &  R.  299;  Brown  v.  Elkington,  8  M.  &  W.  132). 
A  chest-foundered  horse  is  unsound  (Attenbury  v.  Fairmaner,  8  Moo.  32), 

The  question  of  soundness  or  unsoundness  is  entirely  for  the 
consideration  *of  the  jury,  and  therefore  a  verdict  will  not  be  set    [*1232] 
aside  on  account  of  a  preponderance  of  contrary  evidence  (Lewis 
v.  Peake,  7  Taunt.  153) ;  or  on  the  ground  that  the  deft,  has  been  taken  by 
surprise,  as  to  the  nature  of  the  unsoundness  proved  (Atterbury  v.  Fairman- 
ner,  8  Moo.  32). 

Damages.']  It  is  not  essential,  to  enable  the  vendee  to  bring  an  action 
for  the  breach  of  an  express  warranty,  to  tender  a  return  of  the  goods  (1 
H.  Bl.  17 ;  2  T.  R.  745) ;  and  where  there  has  been  no  offer  to  return,  the 
measure  of  damages  is  merely  the  difference  between  the  sum  given  and  the 
real  value  (Caswell  v.  Coare,  1  Taunt.  566 ;  3  Stark.  32).  If  a  horse  or 
goods  are  not  tendered  to  the  vendor,  the  purchaser  can  recover  no  damages 
for  the  expense  of  keeping  (Ib.);  but  where  an  offer  to  return  is  made  within 
a  reasonable  time  the  seller  must  take  the  goods  back,  or  they  remain  at  his 
risk  (1  Stark.  107).  But  it  has  been  held  that,  where  pit.  proceeded  in 
assumpsit  for  the  breach  of  warranty  of  soundness  of  a  horse,  the  deft, 
having  refused  to  take  back  the  horse,  the  pit.  is  entitled  to  recover  for  the 
keep  for  such  time  only  as  would  be  required  to  re-sell  the  horse  to  the  best 
advantage  (M'Kenzie  v.  Hancock,  R.  &  M.  436).  Where  the  vendor  re- 
scinds the  contract  he  is  liable  for  the  keep  of  a  horse  from  the  time  of  the 
contract  (King  v.  Price,  2  Chit.  Rep.  416).  Where  A.  warranted  a  horse 
to  B.,  who  resold  him  with  a  warranty  to  C.,  and,  the  horse  proving  un- 
sound, C.  sued  B.,  who  gave  notice  of  the  action,  and  offered  him  the  option 
of  defending  it,  but  A.,  not  returning  any  answer,  B.  defended  the  action, 
and  failed:  it  was  held  that  A.  was  liable,  in  an  action  on  the  warranty,  for 
the  costs  of  the  action  brought  by  C.  against  B.  (Lewis  v.  Peake,  7  Taunt. 
153;  and  see  ante,  p.  1219;  see  Barton  v.  Glover,  Holt,  N.  P.  43;  Cobb 
v.  Bryan,  8  B.  &  P.  351).  The  horse  was  sold  after  notice  that  it  might  be 
taken  away :  held,  that  the  vendor  was  liable  to  the  keep  for  a  reasonable 
time,  and  this  is  a  question  for  the  jury  (Chesterman  v.  Lamb,  2  Ad.  &  E. 
129).  The  pit.  bought  deft.'s  horse  for  100£,  for  which  he  had  been  offered 
140/.,  but,  the  horse  proving  unsound,  pit.  was  obliged  to  give  up  the  bar- 
gain, and  sell  him  for  49£  7s. ;  the  measure  of  damages  is  the  difference 
between  the  price  at  which  he  had  sold  and  the  actual  value  of  the  horse  if 
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he  had  been  sound  at  the  time  of  such  sale;  and  the  jury  may  take  into 
their  consideration  the  price  offered  for  the  horse  whilst  in  plt.'s  hands  (Cox 
v.  Walker,  6  Ad.  &  E.  523 ;  see  further  Clare  v.  Maynard,  6  Ad.  &  E. 
519). 

Proof  under  common  Count  for  Money  had  and  received."]  In  support 
of  this  count,  to  recover  back  the  price  paid  for  the  unsound  article,  the  pit. 
should  be  prepared  to  prove  the  deft.'s  receipt  of  the  money,  as  ante,  pp. 
641,  738;  the  contract  and  warranty,  as  ante,  p.  1125;  the  deft.'s  breach 
of  it,  as  ante,  p.  1231 ;  the  power  to  rescind,  and  the  plt.'s  rescinding  of 
such  contract  by  consent,  or  by  having  returned,  or  offered  to  return,  the 
article  to  deft,  within  a  reasonable  time  after  the  sale,  uninjured  in  any  way. 
The  pit.  cannot,  under  the  common  counts,  recover  more  than  the  mere 
price  paid.  Expenses  of  horse-keep,  &c.,  are  not  recoverable,  nor  is  inte- 
rest (Walker  v.  Constable,  1  B.  &  P.  306;  2  B.  &  P.  472). 

Where  there  was  a  warranty  the  pit.  will  still  be  entitled  to  recover, 
although  the  pit.  discovered  the  unsoundness  shortly  after  the  purchase,  yet 
gave  no  notice  of  it,  but  kept  the  horse  nine  months  in  an  endeavour  to  cure 
it  (Pateshall  v.  Tranter,  3  Ad.  &  E.  103). 


[*1233] 


Evidence  for  Defendant. 


The  evidence  for  deft,  will  consist  in  rebutting  the  plt.'s  proofs  as  to  the 
contract  of  warranty,  the  breach  of  it,  or  the  like.  If  he  plead  specially  he 
must  be  prepared  to  prove  the  issue  taken  on  such  plea.  See  the  various 
titles  of  defences  throughout  the  work. 

Competency  of  Witnesses. 

A  former  owner  of  a  horse,  who  has  sold  him  with  a  warranty  to  the  pit., 
is  a  competent  witness  for  the  deft.,  to  prove  that  the  horse  was  sound  at  the 
time  of  sale  by  him ;  for  it  does  not  appear  that  the  horse  was  unsound  at 
the  time,  and,  unless  it  were,  the  witness  would  not  be  liable  to  the  deft. 
(Briggs^v.  Crick,  5  Esp.  99;  Baldwin  v.  Dixon,  1  Moo.  &  R.  59;  but  see 
2  Ph.  Ev.  114) ;  but  this  would  seem  to  be  doubtful.  Such  a  witness  is  now 
competent,  unless  the  action  is  defended  on  his  immediate  behalf  (6  &  7 
Viet.  c.  85). 
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See  "  NUISANCE." 
NATURE  OF  REMEDY,  p.  1233. 

FoR3i  OF  PLEADINGS,  p.  1234. — Declaration,^.  1234.— Proof  of  Plaintiff's 
Possession,  p.  1235. — Right  to  Water,  p.  1235. — Of  Disturbance,  p, 
1236.— Witnesses,  p.  1237. 


(c)  3  U.  S.  Dig.  p.  640 ;  2  Supp.  U.  S.  Dig.  p.  925  ;  1  Ann,  Dig.  p.  481 ;  2  Id.  p.  367 ;  3 
Id.  p,  428. 
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Nature  of  Remedy. 

ASSUMPSIT  lies  for  the  use  and  occupation  of  a  watercourse  (Ellioft  v. 
Rogers,  4  Esp.  59;  but  see  Kirtland  v.  Pounsett,  2  Taunt.  145;  Dunk  v. 
Hunter,  5  B.  &  A.  322 ;  1  Ch.  PI.  355 ;  see  "  USE  AND  OCCUPATION"). 
Case  is  th  »  proper  form  of  remedy  for  obstructing  a  public  river  (Rose  v. 
Mills,  4  M.  &  S.  101,  918  «;  see  "  NUISANCE").  A  company  maintaining 
a  canal  open  to  the  public  on  payment  of  tolls,  are  liable  in  case  for  neglect- 
ing to  prevent  damage  to  the  navigation  (Lancaster  Canal  Company  v.  Par- 
naby,  3  P.  &  D.  162). 

As  to  the  right  of  flowing  water,  see  Mason  v.  Hill,  5  B.  &  Ad.  1 ;  3  B. 
&  Ad.  304;  Williams  v.  Morland,  2  B.  &  C.  9LO;  Wright  v.  Howard,  1 
Sim.  &  St.  190;  but  see  Frankum  v.  Falmouth,  6  C.  &  P.  529;  Canham 
v.  Fisk,  2  Cr.  &  J.  126;  Bealey  v.  Shaw,  6  East,  208;  Hall  v.  Swift,  4 
Bing.  N.  C.  381.  As  to  the  right  to  a  spring  of  water,  see  Balston  v.  Ben- 
sted,  1  Camp.  463;  to  subterranean  waters,  see  Acton  v.  Blundell,  12  M. 
&  W.  3-^4. 

The  law  of  easements,  with  respect  to  watercourses,  is  generally  the 
same,  whether  they  are  natural  or  artificial  (Major  v.  Chad  wick,  11  Ad.  & 
E.  571). 

As  to  rights  respecting  natural  or  artificial  water  ( Wood  v.  Waud,  18  Law 
J.  305,  Ex.;  13  Jur.  472).  No  action  lies  for  an  injury  occasioned  by  the 
diversion  of  an  artificial  watercourse,  where,  from  the  nature  of  the  case,  it 
is  obvious  that  the  enjoyment  of  it  depends  upon  temporary  circumstances, 
and  is  not  of  a  permanent  character,  and  where  the  interruption  is  by  a  party 
who  stands  in  the  situation  of  a  grantor  (Wood  v.  Waud,  18  Law  J.  305, 
Ex.).  Held,  that  in  the  absence  of  any  grant  or  prescriptive  title,  no 
action  lies  by  the  *owner  of  land,  through  which  the  water  had  been  [*1234] 
accustomed  to  flow,  against  an  owner  of  land,  above  and  through 
whose  land  the  sough  likewise  passed,  for  diverting  such  water  for  the  owners 
of  a  colliery ;  thus,  getting  rid  of  a  nuisance  to  their  works  by  discharging 
the  water  into  such  sough,  could  not  be  considered  as  giving  it  to  one  more 
than  others  of  the  proprietors  of  the  land,  through  which  such  sough  had 
been  constructed,  and  that  each  might  take  what  passed  through  his  land, 
and  that  the  proprietor  of  the  land  below  had  no  right  to  any  part  of  that 
water  until  it  had  reached  his  own  land,  nor  had  he  any  right  to  compel  the 
owners  above  to  permit  the  water  to  flow  through  their  lands  for  his  benefit 
(Wood  v.  Waud,  supra). 

The  pit.  and  the  deft,  occupied  adjoining  collieries.  A  predecessor  of  the 
deft.,  but  with  whom  he  had  no  privity,  committed  a  trespass,  and  made 
holes,  called  "thyrlings,"  in  a  barrier  (of  coal  belonging  to  the  pit.)  which 
separated  the  two  colleries.  The  deft.,  in  working  his  mine,  broke  down  a 
seam  of  coal  of  his  own,  and  the  consequence  was,  that  the  water  flowed 
from  his  mine  into  the  plt.'s  through  the  "  thyrlings  :"  held,  that  there  was 
no  duty  on  the  deft,  to  prevent  the  water  from  flowing  from  his  mine  into  the 
plt.'s  (Smith  v.  Kenrick,  13  Jur.  362 ;  18  Law  J.  172,  C.  P.). 

Form  of  Pleadings. 

Declaration.]  The  principal  allegations  in  the  declaration  are  usually — 
1,  the  possession  of  tha  meadow,  mill,  &c.,  in  respect  of  which  the  right  is 
claimed  ;  2,  the  right  itself;  3,  the  disturbance;  and  4,  the  damage.  The 
venue  is  local,  and  the  county  is  stated  in  the  body  of  the  declaration  (see 
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Mersey  Navigation  Company  v.  Douglass,  2  East,  497).  It  has  always 
been  sufficient  to  declare  generally  upon  the  plt.'s  possession  and  enjoyment 
of  the  use  of  the  water  as  of  right;  and  the  2  &  3  Will.  IV.  c.  71,  s.  5, 
sanctions  such  course.  It  has  been  usual  to  state  that  the  pit.  was  possessed 
of  a  mill,  &c.,  and  by  reason  thereof  of  right  ought  to  have  enjoyed,  &c. ; 
but  this  is  not  applicable  where  the  right  is  derived  from  grant  or  license  or 
agreement  (Fentiman  v.  Smith,  4  East,  107;  Hewlings  v.  Shippam,  5  B.  & 
C.  221).  Where  the  declaration  alleged  that  by  reason  of  the  possession  of  a 
mill  pit.  was  entitled  to  a  watercourse,  but  it  appeared  that  the  right  existed 
only  in  respect  of  land,  and  not  from  the  possession  of  the  mill,  which  was 
built  within  twenty  years,  the  judge  would  not  amend  at  the  trial,  and  the 
court  would  not  give  judgment  for  pit.,  although  the  jury  found  his  right 
specially,  and  it  was  indorsed  on  the  postea  under  3  &  4  Will.  IV.  c.  42,  s. 
24,  because,  if  the  declaration  had  been  accurate,  deft,  might  have  pleaded 
differently  (Frankum  v.  Falmouth,6  C.  &  P.  529 ;  2  Ad.  &  E.  452).  The 
words  "by  reason  of"  are  more  safely  omitted.  The  right  to  the  water  for 
a  beneficial  purpose  might  be  shown  (see  Williams  v.  Morland,  2  B.  &  C. 
910 ;  Manning  v.  Wasdale,  5  Ad.  &  E.  758). 

The  cause  of  injury  must  be  accurately  described.  A  count  for  diverting 
water  is  not  supported  by  evidence  of  penning  back  and  causing  an  overflow 
(Griffith-:  v.  Marson,  6  Pri.  1).  A  count  for  erecting  a  dam,  and  thereby 
preventing  water  supplying  a  mill,  is  supported  by  evidence  that  the  dam 
prevented  the  regular  supply  of  water,  but  did  not  divert  the  stream,  as  the 
water  returned  to  its  regular  course  before  it  reached  the  mill,  and  caused 
no  waste  (Shears  v.  Wood,  7  Moo.  345).  The  declaration  charged  deft, 
with  digging  a  sewer,  and  diverting  water  from  the  pond,  and  it  appeared 
that  the  water  was  diverted  by  digging  the  sewer,  but  that  previously  to 
making  it,  and  since  it  was  made,  the  water  could  not  rise  to  its 
[*1235]  proper  height :  held,  no  variance  as  regarded  the  ^continuance  of 
the  sewer  (Dukes  v.  Gosling,  1  Bing.  N.  C.  589).  It  seems  that 
the  declaration  must  show  how  the  obstruction  was  caused,  or  it  would  be 
bad  for  uncertainty  (see  Tibbutt  v.  Selby,  6  Ad.  &  E.  787 ;  Anon.  1  Ld. 
Raym.  452 ;  see  Frankurn  v.  Falmouth,  6  C.  &  B.  529).  As  to  a  variance 
in  describing  the  situation  of  the  weir  see  Gibson  v.  Wells,  1  N.  R.  290. 
Qiuzre,  whether  a  temporary  and  slight  obstruction,  occasioning  no  real  or 
sensible  damage,  would  be  actionable  (see  Taylor  v.  Bennett,  7  C.  &  P.  329). 
It  seems  not,  unless  the  right  were  put  in  litigation  (2  Stark.  Ev.  1254,  n. 
(g);  but  see  1  Saund.  346  6;  see  further,  2  Ch.  PI.  Watercourse;  Ch.  jun. 
PI.  by  Pearson,  622).  It  seems  that  nothing  absolutely  necessary  to  a 
building,  e.  g.  a  gutter  in  alieno  solo,  to  carry  off  water,  &c.,  is  destroyed 
by  unity  of  possession  (Pheysey  v.  Vicary,  16  M.  &  W.  484). 

Proof  of  Plaintiff's  Possession  oftJie  Mill,  <f-c.]  The  possession  not  being 
put  in  issue  by  not  guilty,  must  be  traversed.  -Under  not  guilty,  the  deft, 
admits  all  matters  of  inducement  (Dukes  v.  Gosling,  1  Sco.  570;  1  Bing. 
N.  C.  588). 

Plaintiff's  Right  to  the  Water.']  Not  guilty  puts  in  issue  only  the  fact 
of  diversion.  It  admits  the  right  to  the  use  of  the  stream  as  claimed 
(Frankum  v.  Falmouth  (Earl  of),  2  Ad.  &  E.  452 ;  4  Nev.  &  M.  330). 
A  traverse  of  the  right  does  not  put  in  issue  the  possession  of  the  tenement, 
in  respect  of  which  it  is  claimed. 

By  the  2  &  3  Will.  IV.  c.  71,  s.  2,  it  is  enacted  that  no  claim  which  may 
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lawfully  be  made  at  the  common  law  by  custom,  prescription,  or  grant  to 
any  way  or  other  easement,  or  to  any  water-course,  or  the  use  of  any  water, 
to  be  enjoyed  or  derived  upon,  over,  or  from  any  land  or  water,  when  such 
way  or  other  matter  as  herein  last  before  mentioned  shall  have  been  actually 
enjoyed  by  any  person  claiming  right  thereto,  without  interruption,  for  the 
full  period  of  twenty  years,  shall  be  defeated  or  destroyed  by  showing  only 
that  such  way  or  other  matter  was  first  enjoyed  at  any  time  prior  to  such 
period  of  twenty  years,  but,  nevertheless,  such  claim  may  be  defeated  in  any 
other  way  by  which  the  same  is  now  liable  to  be  defeated,  and  where  such 
way  or  other  matter  as  herein  last  mentioned  shall  have  been  so  enjoyed  as 
aforesaid  for  the  full  period  of  forty  years,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  unless  it  shall  appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  expressly  given  or  made  for  that  purpose  by 
deed  or  writing.  The  decisions  upon  this  statute  have  been  mostly  upon 
rights  of  way,  but  they  are  equally  applicable  to  rights  of  water. 

If  the  declaration  allege  the  enjoyment  to  be  by  reason  of  the  possession 
of  land,  but  if  the  evidence  should  show  that  the  right  exists  under  grant, 
license,  or  agreement,  there  will  be  a  variance  (see  ante,  p.  1234);  and  it 
is  immaterial  whether  the  channel  be  natural  or  artificial.  Therefore, 
where  through  an  artificial  watercourse,  made  for  the  purpose  of  draining 
mines,  the  drainage  water  has  flowed  for  twenty  years  in  a  pure  state  over 
the  premises  of  a  person  who  had  used  it  for  that  period,  the  working  of  the 
mines  cannot  be  resumed,  unless  there  be  a  custom  to  warrant  it,  so  as  to 
foul  the  water,  and  disturb  the  enjoyment  (Major  v.  Chadwick,  supra] ;  or 
unless  it  be  used  with  notice  of  an  intention  to  resume  the  workings,  or  under 
such  circumstances  as  that  a  notice  must  necessarily  be  inferred  (Arkwright 
v.  Gill,  5  M.  &  W.  231). 

The  right  to  water  is  not  destroyed  by  the  owner's  altering  the  course  of 
the  stream,  and  the  owner  may  establish  his  claim,  notwithstanding  an  inter- 
ruption within  twenty  years  of  his  action  *brought  to  enforce  the 
right  (Hall  v.  Swift,  6  Sco.  167;  4  Bing.  N.C.  381;  see  Sladev.  [  *1236  ] 
Halliday,  6  Bing.  379);  nor  is  the  right  destroyed  by  the  inter- 
ruption occasioned  by  a  dry  season  (Hall  v.  Swift,  supra) ;  nor  does  the 
circumstance  of  part  of  a  drain  having  been  impassable  for  sixteen  years 
from  an  accumulation  of  mud,  deprive  the  party  of  his  right  to  sue  for  an 
obstruction  (Bower  v.  Hill,  1  Bing.  N.  C.  549);  nor  is  it  destroyed  by  an 
alteration  in  the  machinery  of  the  mill,  if  not  prejudicial  to  others  entitled  to 
the  same  water  (Saunders  v.  Newman,  1  B.  &  A.  258).  The  plt.'s  father 
by  oral  license  permitted  the  deft,  to  lower  the  bank  of  a  river,  and  make  a 
weir  above  plt.'s  mill,  which  reduced  the  supply  of  water  thereto:  held,  that 
pit.  could  not  sue  deft,  for  continuing  the  weir  (Liggins  v.  Inge,  7  Bing.  682  ; 
see  Wood  v.  Leadbitter,  13  M.  &  W.  838).  Where  the  interest  declared 
on  by  pit.  is  in  its  nature  freehold,  and  the  license  to  support  it  is  merely 
by  parol,  and  not  by  deed,  the  action  is  not  maintainable  (Hewlins  v.  Ship- 
pam,  5  B.  &  C.  221 ;  see  Fentiman  v.  Smith,  4  East,  109;  Mason  v.  Hill, 
2  Nev.  &  M.  747  ;  5  B.  &  Ad.  1 ;  3  B.  &  Ad.  304).  As  to  the  right  to 
flowing  water,  see  Mason  v.  Hill,  5  B.  &  Ad.  1.  Where  pit.  declared  on  a 
right  to  flow  of  water  fro mdeft.'s  well  for  supplying  three  ponds  in  the  plt.'s 
closes,  the  right  was  traversed,  and  pit.  proved  an'immemorial  right  to  the 
flow  of  water  in  an  ancient  pond,  and  that  thirty  years  ago  he  had  diverted 
the  flow  of  water  from  that  pond,  and  he  carried  it  into  three  other  ponds, 
and  discontinuing  the  use  of  the  old  one,  filled  it  up  with  rubbish  and  grass: 
held,  that  this  did  not  deprive  him  of  his  old  right,  but  he  might  recover  for 
such  a  diversion  of  the  water  as  prevented  it  from  flowing  into  the  old 
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although  the  right  relied  on  at  the  trial  was  in  respect  to  the  supply  to  these 
new  ponds  (Hale  v.  Holroyd,  14  M.  &  W.  364).  The  right  is  equally 
proved  whether  it  be  hy  prescription  or  lost  grant,  or  under  Lord  Ten- 
torden's  Act  (per  Parke,  B.,  ib.).  Under  a  traverse  of  the  right,  where 
pit.  claims  a  right  to  keep  the  water  (lowing  to  a  mill  by  a  weir  of  cer- 
tain height,  the  deft,  may  show  a  grant  or  prescription  enabling  him  to 
reduce  its  height  (Ward  v.  Robins,  14  M.  &  W.  237).  It  seems,  however, 
he  cannot  on  such  traverse  show  a  right  to  lower  it  under  Lord  Tenterden's 
Act,  by  twenty  years'  user  before  suit  (Ib.). 

By  2  &  3  Will.  IV.  c.  71,  ss.  4,  5,  7,  the  manner  of  calculating  the  pre- 
scribed periods  is  shown,  and  exceptions  in  favour  of  persons  under  disability, 
as  infants,  &c.,  are  created  (see  "ANCIENT  LIGHTS,"  "TRESPASS").  A 
claim  by  the  owner  of  a  copper-mine  to  sink  pits  on  his  own  land,  to  fill 
such  pits  with  iron,  and  to  cover  the  same  with  water,  pumped  from  the 
mine  for  the  purpose  of  precipitating  the  copper  contained  in  such  water, 
and  afterwards  to  let  flow  the  water  impregnated  with  metallic  substances 
into  a  watercourse  in  the  land  of  another,  is  a  claim  to  a  watercourse  within 
the  above  act  (Wright  v.  Williams,  1  M.  &  W.  77). 

Proof  of  the  Disturba?ice.]  A  slight  temporary  damage  by  muddying  the 
water  of  a  well  will  not  support  an  action  (Taylor  v.  Bennett,  7  C.  &  P. 
329  ;  ante,  p.  474).  Unless  there  be  a  diversion,  the  action  cannot  be  main- 
tained. Thus,  if  pit.  takes  water  out  of  his  stream,  and  thereby  intercepts 
some  from  the  pond  of  another  below  (Com.  Dig.  Action  for  Nuisance,  C). 
Where  the  wrongful  act  complained  of  was  the  digging  and  continuing  the 
sewer,  and  thereby  diverting  the  water  from  the  pond,  it  was  proved  that 
the  water  was  not  diverted  by  digging  the  sewer,  but  previously,  for  the 
purpose  of  making  the  sewer ;  and  it  appeared  that  since  the  sewer  had  been 
made  the  water  in  the  pond  could  not  rise  to  its  usual  height:  held,  that  there 

was  no  variance  between  the  declaration  and  the  proof,  so  far  as 
[  *1237  ]  it  related  *to  the  continuing  of  the  sewer  (Dukes  v.  Gostling,  1 

Sco.  570 ;  1  Bing.  N.  C.  589).  It  is  no  illegal  disturbance  to  sink 
a  pit  in  his  own  land,  whereby  he  draws  water  from  the  plt.'s  well,  unless 
the  plt.'s  right  has  been  established  by  twenty  years'  user  or  otherwise 
(Acton  v.  Blundell,  12  M.  &  W.  324);  and  deft,  may  show  this  under  a 
travers  of  the  alleged  right  (Ib. ;  and  see  South  Shields  Waterworks  Com- 
pany v.  Cookson,  15  Law  J.  315,  Ex.). 

In  case  by  a  reversioner  for  widening  a  watercourse  in  the  occupation  of 
his  tenant.  Plea,  a  prescriptive  right  enjoyed  for  twenty  years  and  up. 
wards  as  of  right,  and  without  interruption  by  the  occupiers  of  a  certain 
close  to  a  watercourse,  and  also  to  a  right  to  enter  for  the  purposeof  clear- 
ing, &c.  The  replication  traversed  the  right  to  the  watercourse,  and  the 
right  to  enter  for  the  purpose  of  clearing,  &c. :  held,  that  these  constituted 
one  entire  right,  and  thus  were  properly  put  in  issue  (Peter  v.  Daniel,  5  B. 
&  C.  568). 

The  water  of  a  natural  watercourse  having  been  used  by  a  mill  owner, 
whose  mills  were  situated  above  the  plt.'s  for  manufacturing  purposes,  and 
returned  again  to  the  stream,  except  about  five  per  cent,  of  that  used,  which 
had  been  lost  by  evaporation :  held,  that  this  was  a  sufficient  amount  of  in- 
jury to  entitle  the  pits,  to  a  verdict  upon  the  issue  of  not  guilty  (Wood  v. 
Waud,  18  Law,  J.  305,  Ex.).  Where  an  action  had  been  brought  by  the 
millowner  against  the  defts.  for  polluting  the  water,  which  it  appeared  they 
had  done  by  pouring  in  soapsuds,  &c.,  but  that  such  pollution  had  done  no 
damage  to  the  pit.,  because  the  stream  was  already  so  polluted  by  similar 
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acts  of  persons  above  deft.'s  mill,  that  the  wrongful  act  of  deft.'s  made  no 
sort  of  practical  difference  :  held,  that  upon  not  guilty  the  pits,  were  entitled 
to  have  that  issue  found  for  them  (Ib.). 

In  an  action  for  contaminating  a  well  by  erecting  a  cesspool  near  it ;  not 
guilty  puts  in  issue  the  fact  of  the  erection,  as  well  as  the  subsequent  con- 
tamination (Norton  v.  Scholefield,  9  M.  &  W.  666). 

Witness.']  A.  pit.  claimed  as  occupier  of  a  house  to  be  entitled  to  the 
use  of  the  waters  from  a  certain  watering  place.  Her  sister  who  was 
called  as  a  witness  in  support  of  the  right,  stated  on  the  voir  dire  that  she 
had  been  a  joint  owner  in  fee  with  the  pit.  of  the  house,  in  respect  of  which 
the  right  was  claimed,  and  had  conveyed  her  share  to  the  pit.  with  the  usu- 
al covenant  for  title :  held,  that  she  was  not  a  competent  witness,  and  that 
indorsing  her  name  on  the  record  under  the  stat.  3  &  4  Will.  IV.  c.  42,  s. 
27,  would  not  render  her  competent  (Steers  v.  Cawardine,  8  C.  &  P.  570, 
Patteson). 

In  an  action  for  diverting  water  from  the  mill  of  A.,  he  obtained  a  ver- 
dict ;  A.  and  B.  afterwards  in  the  possession  of  the  mill,  brought  an  action 
for  a  similar  injury  against  the  same  defts.  It  was  held,  that  as  A.  and  B. 
were  in  possession  of  the  mill,  formerly  in  the  possession  of  A.,  it  must  be 
presumed  that  they  were  privy  in  estate  with  him,  and  that  consequently 
the  record  was  admissible  in  evidence  in  the  second  action  (Blakemore  v. 
Glamorgan  Canal  Company,  1  Gale,  78  ;  2  C.  M.  &  R.  133  ;  5  Tyrw. 
603). 

In  an  action  for  breaking  the  plt.'s  close,  and  destroying  a  hatch,  the 
deft,  pleaded  that  the  water  of  the  stream  ought  to  have  flowed  to  his  mill, 
and  because  the  hatch  prevented  it  so  doing,  he  pulled  it  down.  Evidence 
may  be  given  of  what  a  former  tenant  said  as  to  asking  permission  to  have 
the  water,  as  this  is  an  act  done,  and  may  be  proof  of  an  exercise  of  a  right 
by  one  side,  and  an  acquiescence  in  it  by  the  other  (Wakeman  v.  West,  8 
C.  &  P.  108,  Coleridge). 
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FORM  OF  REMEDY  AND  PLEADINGS,  p.  1238. — Declaration,  p.  1238. — Plea, 
p.  1241. 

PRECEDENTS,  p.  1241. 

EVIDENCE  FOR  PLAINTIFF,  p.  1241. — Of  Right  of  Way,  p.  1241. — Of 
Public  Waij,  p.  \2£\.—By  Act  of  Parliament,^.  1244.— -By  Pre- 
sumption, p.  1244. —  "By  Dedication,  p.  1244. — Of  Private  Way,  p. 
1247. — By  Grant,  p.  1247. — By  Prescription,  p.  1249. — By  Neces- 
sity, p.  1249. — Proof  of  the  Way  as  stated,  p.  1250. — Proof  of  Ob- 
struction by  Defendant,  p.  1250. — Damages,  p.  1250. 

EVIDENCE  FOR  DEFENDANT,  p.  1251. — Competency  of  Witnesses,  p.  1252. 


(a)  3  U.  S.  Dig.  p.  645  ;  2  Supp.  U.  S.  Dig.  p.  927 ;  1  Ann.  Dig.  p.  432;  2  Id.  p.  368  ;  3 

Id.  p.  428. 
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Form  of  Remedy  and  Pleadings. 

CASE  is  the  proper  form  of  remedy  for  the  disturbance  of  a  way,  whether 
public  (Rose  v.  Miles,  4  M.  &  S.  101  ;  2  Bing.  263)  or  private  (Com.  Dig. 
Disturbance,  A,  2  ;  1  Ch.  Cootr.  10  ;  1  Ch.  PI.  160;  see  Wilkes  v.  Hunge 
ford  Market  Company,  2  Bing.  N.  C.  281).  But  where  the  way  has  been 
granted  by  deed  or  agreement  the  form  of  remedy  may  be  in  covenant  or 
assumpsit,  or  in  case  (Allen  v.  Ormond,  8  East,  4). 

Whether  the  right  be  in  possession  or  reversion,  trespass  is  the  proper 
form  for  an  injury  to  plt.'s  land,  covered  with  water  (1  Ch.  PI.  195;  see 
"A*ciE*x  LIGHTS,"  "  COMMON,"  "  WAY,"  &c.).  The  right  to  the  enjoy- 
ment  of  a  watercourse  is  an  easement,  and  not  a  profit  a  prendre  in  the 
soil  of  another.  The  right  of  an  occupier  of  an  ancient  messuage  to  water 
his  cattle  at  a  pond,  and  take  the  water  therefrom  for  domestic  uses,  is  an 
easement  (Manning  v.  Unsdale,  5  Ad.  &  E.  753).  Where  a  person  is 
affected,  in  the  enjoyment  of  a  watercourse,  by  the  erection  of  a  weir  partly 
placed  on  his  own  land  and  partly  on  his  neighbour's,  that  which  is  placed 
on  his  own  would  be  the  subject  of  trespass  ;  if  the  acts  be  done  both  at  the 
same  time,  and  there  be  a  common  injury,  it  seems  the  pit.  may  sue  in 
or  trespass,  alleging  the  common  damage  (Wells  v.  Ody,  1  M.  &  W.  459, 
per  Lord  Abinger,  C.  B.,  and  Parke,  B.). 

Declaration.']  The  venue  in  the  action  is  local.  The  declaration  should 
commence  by  stating  ihe  plt.'s  title  to  the  right  of  way  ;  if  a  private  one, 
there  is  no  occasion  to  state  the  plt.'s  title  specially,  as  that  he  was  seised 
in  his  demesne  as  of  fee  of  a  house,  &c.,  and  was  entitled  by  prtsciption 
or  grant  &c.,  to  the  right  of  way ;  it  is  sufficient  to  state  that  the  pit.,  at 
the  time  the  injury  was  committed,  was  possessed  of  a  house  or  land,  &c., 
and  that  "  by  reason  of  such  possession"  he  was  entitled  to  the  way  (Com. 
Dig.  Pleader,  C,  39,  and  Action. on  the  Case  for  Disturbance,  B;  Saund. 
113  a,  n.  1,  172,  n.  1  ;  3  T.  R.  766;  and  the  Prescription  Act,  2  &  3  Will. 
IV.  c.  71 ;  ante,  Vol.  I.  p.  120,  Vol.  II.  p.  794). 

If,  however,  the  right  of  way  be  not  appurtenant  to  the  house,  &c.,  and 
the  pit.  be  entitled  thereto  by  grant,  agreement,  or  license,  the  allegation, 
«-'  by  reason  of  the  possession,"  &c.,  would  be  improper  (Fentiman  v.  Smitl 
4  East,  107;  6  East,  438;  see  15  East,  108;  3  Taunt.  24;  Hewlins 
Shippam,  5  B.  &  C.  221  ;  see  Bright  v.  Walker,  1  C.  M.  &  R.  211).     Ai 
it  should  seem  best,  in  some  cases,  to  declare  on  such  grant,  &c.,  and 
in  case ;  and  it  is  said  that  the  describing  *the  way  as  bel 
[  *1239  ]    ing  and  appertaining  to  a  messuage  is  improper,  on  the  groui 
that  a  way  is  an  easement,  and  not  an  appurtenant  (Yelv.  1-VJ 
1  Bulstr.  47  :  1  Taunt.  205 ;  1  B.  &  P.  372;  Com.  Dig.  Chemin,  D ;  ai 
see  4  East,  107  ;  6  East,  438  ;  and  form,  15  East,  353;  but  see  Bright  v. 
Walker,  supra). 

A  servant  put  into  the  occupation  of  a  cottage,  with  less  wages  on  that 
account,  does  not  occupy  it  as  a  tenant,  but  the  master  may  properly  declare 
on  it  as  his  own  possession ;  and  it  matters  not  that  the  cottage  was  divided 
into  two  parts,  one  of  which  only  was  in  the  occupation  of  such  servant,  the 
other  being  occupied  by  a  tenant  paying  rent  (Bertie  v.  Beaumont,  16 
33 ;  and  see  2  D.  &  R.  31  ;  1  B.  &  C.  8). 

By  2  &  3  Will.  IV.  c.  71,  s.  5,  it  is  enacted,  that  in  all  pleadings  wherein, 
before  the  passing  of  this  act,  it  would  have  been  necessary  to  allege  the 
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to  have  existed  from  time  immemorial^  it  shall  be  sufficient  to  allege  the  en- 
joyment thert  of,  as  of  right^  by  the  occupiers  of  the  tenements  in  respect  where- 
of the  same  is  claimed,  for  and  during  such  of  the  periods  mentioned  in  this 
act  as  may  be  applicable  to  the  case,  and  without  claiming  in  the  name  or 
right  of  the  owner  of  the  fee,  as  is  now  usually  done. 

The  way   itself  should   be  stated  accurately,  according  to  the  fact,  or  a 
variance  would  be  fatal.  It  should  be  descibed  as  a  way ;  the  term  "  pass 
would  be  too  general  (Yelv.  163, 164 ;  1  Brownl.  216).     It  should  be  s! 
what  the  way  is  for,   as  whether  it  be  a  footway,   horseway,  or  car 
(Yelv.  164  ;Com.  Dig.  Action  on  the  Case  for  Disturbance,  B,  1).  Though, 
in  the  case  of  a  public  way,  the  term  "  common  highway"  signifies  a 
for  all  manner  of  things  (Rep.  t.  Hardw.  315;  2  Saund.  153  b~;  S 
1  H.  Bl.  355).     If  the  way  be  qualified,  it  should  be  so  stated. 

Thus,  if  it  be  not  a  way  for  all  purposes,  as  merely  for  horses,  or  on  ioot, 
or  not  at  all  times  of  the  year,  it  should  be  stated  accordingly  (4  Camp.  190 ; 
8  East,  4).  But,  by  the  new  rules  (H.  T.  4  Will.  IV.),  "  in  all  actions  in 
which  such  right  of  way,  as  aforesaid"  (that  is,  with  carriages  and  cattle, 
and  on  foot,  in  the  same  plea),  "is  so  pleaded,  that  the  allegations  as  to  the 
extent  of  the  right  are  capable  of  being  construed  distributively,  they  shall  be 
taken  distributively."  If  there  be  any  doubt  as  to  the  evidence  to  meet  the 
description  of  the  way,  other  counts  should  be  added.  In  a  case  where  a 
public  way  was  stated  to  be  for  all  the  liege  subjects  to  go,  &c.,  with  their 
horses,  coaches,  carts,  and  carriages,  and  the  evidence  was,  that  carts  of  a 
particular  description,  and  loaded  in  a  particular  manner,  could  not  pass 
along  the  way,  it  was  held  no  variance,  it  not  being  laid  as  a  highway  for 
all  carts  (R.  v.  Lyon,  1  R.  &  M.  151).  Evidence  of  a  prescriptive  right  o£ 
way  for  all  manner  of  carriages  does  not  necessarily  prove  a  right  of  way  for 
all  manner  of  cattle,  and  a  nondescription  in  this  respect  would  be  fatal  (Bal- 
lard  v.  Dyson,  1  Taunt.  279).  But  it  is  evidence  of  a  driftway,  for  the  jury 
to  consider  together  with  the  other  evidence  (Ib.).  The  extent  of  the  usage 
is  evidence  of  a  right  only  commensurate  with  the  user  (Ib. ;  Cowling  v. 
Higginson,  4  M.  &  W.  245).  A  right  of  way  for  agricultural  purposes 
limited  and  qualified  right  of  way,  and  does  not  necessarily  confer  a  right  to 
use  such  way  for  general  and  universal  purposes  (Jackson  v.  Stacey,  Holt., 
N.  P.  455  ;  Cowling  v.  Higginson,  4  M.  &  W.  04V.  A  right  of  way  to  lead 
manure  implies  the  use  of  carts,  and  is  not  supported  by  evidence  of  the 
grant  of  a  footway,  and  a  way  for  horses  and  cattle  (Brunton  v.  Hall,  1  Q. 
B.  792).  Proof  of  a  more  ample  right  than  that  claimed  will  be  no  variance 
(semb.  Bushwood  v.  Pond,  Cro.  Eliz.  722:  1  Taunt.  142).  And  it  is  no 
variance,  although  it  appears  that  *to  the  enjoyment  of  the  right 
a  condition  is  annexed,  in  the  nature  of  a  consideration  for  such  [  *1240  ] 
enjoyment  (see  Gray  v.  Fletcher,  B.  N.  P.  29 ;  Cro.  Eliz.  563). 
A  right  of  way  "  paying  and  contributing  to  the  repairs,"  may  be  declared  on 
as  a  rii*ht  izenerally,  without  noticing  such  liability  (Duncan  v.  Louch,  6  Q. 
B.  904). 

\Vith  respect  to  the  termini  of  the  way,  or  places  from  and  to  which  the 
^way  leads,  the  same  should  be  stated  accurately,  or  a  variance  would  be 
fatal.  In  stating  a  public  way,  such  termini  need  not  be  stated  at  all,  for 
such  ways  have  no  certain  boundaries;  but  this  is  otherwise,  in  stating  a 
private  way,  because  private  ways  are  given  for  particular  purposes,  and 
it  must  therefore  be  shown  they  were  used  for  such  purposes  (Roi;> 
Bardin,  1  H.  B!.  353;  Com.  Dig.  Chemin,  D.  2  :  2  Sa.;nJ.  1-3-  d).  The 
termini  should  be  stated  to  be  into  a  public  or  common  highway  "(S  East,  4  :  2 
Leon.  10  ;  2  Saund.  15S  d).  The  word  /u£/w.:y  only,  seems  to  be  toou: 
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tain  a  description  of  one  of  the  termini  of  a  private  way  (see  8  East,  4;  cited 
8  East,  6,  n. ;  but  see  also  2  Leon.  10  ;  2  Saund.  158  a)  ;  or,  if  the  way 
lead  to  a  private  close,  the  local  situation  thereof,  and  also  some  interest  of 
the  pit.  therein,  should  be  stated  (Noy,  9,  86  ;  Com.  Dig.  Action  on  Case  for 
Disturbance,  B,  1,  Chemin,  D,  2 ;  Lat.  160 ;  Vin.  Abr.  Chemin,  H,  pi.  14). 
It  seems  sufficient,  in  all  cases,  to  describe  the  way  as  leading  "  towards"  u 
public  highway,  &c.  (Wright  v.  Rattray,  1  East,  377  ;  1  B.  &  P..  371) ;  and 
it  is  frequently  advisible  to  adopt  such  general  description.  The  words  "  from" 
and  "  unto"  have  both  of  them  an  exclusive  meaning  (2  Rol.  Abr.  81  ;  1  Leach, 
r>28  ;  1  Burr.  376).     The  words  "  towards"  and  "unto,"  admit  of  angular 
deviations,  and  do  not  necessarily  imply  a  straight  road  (R.  v.  Downshirc 
(Marchioness  of),  4  Ad.  &  E.  232).     A  material  variance  in  the  description 
of  the  termini  will  be  fatal:  thus,  an  averment  that  highway  leads  from  A. 
to  C.  will  not  be  satisfied  by  evidence  of  a  road  leading  from  A.  to  B.,  and 
communicating  by  means  of  a  cross-road  (6  Esp.  136).     A  claim  of  a  pre- 
scriptive right  of  way  over  the  defl.'s  close  into  D.,  is  not  supported  by  proof 
that  a  close  called  C.,  over  which  the  way  once  led,  and  which  adjoins  toD., 
was  formerely  possessed  by  the  owner  of  close  A.,  and  was  by  him  conveyed 
in  fee  to  another,  without  reserving  the  right  of  way,  for  thereby  it  appears, 
that  the  prescriptive  right  of  way  does  not,  as  claimed,  extend  unto  D.,  but 
stops  short  at  C.      Qucere,  if  the  claim  had  been  for  a  prescriptive  right  of 
way  over  the  deft.'s  close  towards  D.  (Wright  v.  Rattray,  1  East,  377  ;  see 
Simpson  v.  Lewthwaite,   3  B.  &  Ad.  226);  where  a  highway  intervenes 
(see  Duncan  v.  Louch,  6  Q.  B.  904).     These  variances  are  now  of  less  im- 
portance than  formerly,  for  they  will  be  amended  at  the  trial. 
t      The  obstruction  if  stated  should  be  stated  according  to  the  facts,  though 
pit.  is  not  bound  to  prove  all  the  means  stated.    Indeed,  it  is  not  necessary  to 
state  the  means  by  which  the  way  was  obstructed,  and  it  suffices  to  say,  gene- 
rally, that  the  deft,  obstructed  it,  &c.  (see  3  Leon.  13  ;  Wils.  583;  1  B.  d: 
P.  180;  Com.  Dig.  Action  on  Case  for  Disturbance,  B,  1 ;  Cro.  Jac.  606 ;  1 
Ld.  Raym.  452).     But  the  obstruction  should  be  charged  in  the  declaration 
in  the  thing  itself  to  which  the  pit.  has  a  right :  if  charged  generally,  the  dec- 
laration would  be  bad  (Tebbutt  v.  Selby,  1  Nev.  &  P.  718).     A  declaration 
in  case    by  a  reversioner  for  the  destruction    of  way  by  locking   a  gato 
whereby  the  reversion  was  injured  :  held,  on  motion  in  arrest  of  judgment, 
that  the  declaration  was  sufficient,  as  such  an  obstruction  might  occasion  in- 
iury  to  the  reversion,  and  that,  it  was  to  be  assumed  that  evidence  to  that  effect 
had  been  given  (Kidgell  v.  Moor,  19  Law  J.  177,  C.  P.).     The  day  of  the 
obstruction  need  not  be  *proved,  as  alleged.     No  action  lies  for 
[  *1241  ]   an  obstruction  in  a  common  highway,  unless  the  pit.  can  shou 
special  damage  (Wilkes  v.  Hungerford  Market  Company,  2  Ring. 
N.  C.  281). 

Plea.]  By  the  new  rules,  the  general  issue,  " '  Not  guilty,1  operates  as  ;i 
denial  of  the  obstruction  only,  and  not  of  the  plt.'s  right  of  way."  Che 
right  of  way  must  be  traversed  (R.  G.  II.  T.  7  Will.  IV.).  Under  a  traverse 
of  the  general  allegation  of  right  in  the  declaration,  the  deft,  may  show  ans*- 
thing  which  under  the  Prescription  Act  rebuts  the  claim.  As  to  justifying 
specially,  see  Ch.  jun.  PI.,  2nd  ed.  676.  Where  the  action  is  maintainable 
only  because  of  special  damage,  the  general  issue  would  not  deny  it.  The 
special  damage  must  be  specially  denied  (Rose  v.  Groves,  5  M.  &  G.  613). 
If  the  opposite  party  intend  to  rely  upon  any  proviso,  exception,  incapacity, 
disability,  contract,  agreement,  or  other  matter  hereinbefore  mentioneJ,  or 
any  other  cause  or  matter  of  fact,  or  law,  not  consistent  with  the  single  fact 
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of  enjoyment,  the  same  shall  be  specially  alleged  and  set  forth  in  answer  to 
the  allegation  of  the  party  claiming,  and  shall  not  be  received  in  evidence 
on  any  general  traverse  or  denial  of  such  allegation  (2  &  3  Will.  IV.  c.  71, 
s.  5). 

In  case  for  obstructing  a  right  of  way,  the  deft,  has  been  allowed  to  plead 
not  guilty,  leave  and  license,  a  denial  of  the  plt.'s  possession  of  the  locus  in 
quo,  and  a  denial  of  the  plt.'s  right  of  way  (Forrest  v.  Hale,  2  Jur.  302). 


Precedents. 

See  precedents  of  declarations  for  obstructing  a  private  way,  without  stating  the  means 
of  obstruction,  2  Ch.  PI.  7th  ed.  619  ;  for  obstructing  a  way  to  fetch  off  tithes,  ifc.  621 ; 
for  obstructing  a  public  way,  4  M.  &  S.  101 ;  and  Ch.  jun.  PL  2nd  ed.  633. 


Evidence  for  Plaintiff. 

The  evidence  for  pit.  in  an  action  for  a  disturbance  of  a  way,  whether  it 
be  public  or  private,  will  consist  in  proof  of  the  plt.'s  right  to  the  way,  the 
way  itself,  as  stated,  the  obstruction  of  it,  and  the  damages. 

Right  to  the  Way.]  The  Prescription  Act,  2  &  3  Will.  IV.  c.  71,  obvi- 
ates the  difficulties  formerly  met  with  in  proving  the  right  of  continuous 
enjoyment  from  time  immemorial. 

Proof  of  Public  Way.]  The  evidence  to  establish  a  right  of  way  for  the 
public  may  consist  in  showing  its  existence  by  an  act  of  parliament,  by 
prescription,  or  by  dedication  or  grant.  Hearsay  evidence  is  admissible  to 
prove  a  public,  but  not  a  private  way  (see  "  HEARSAY  EVIDENCE"). 

By  sect.  2,  a  way,  or  other  lawful  easement,  or  watercourse  or  use  of  water 
(see  "  WATERCOUSE")  having  been  actually  enjoyed  by  a  person  claiming 
right  thereto,  without  interruption  for  twenty  years,  the  right  cannot  be 
destroyed  by  showing  only  that  the  way  was  first  enjoyed  at  some  time  prior 
to  such  period,  but  it  may  be  defeated  in  any  other  way  in  which  it  was  liable 
to  be  defeated  at  the  passing  of  that  statute,  and  after  the  way,  &c.,  shall 
have  been  so  enjoyed  for  forty  years,  the  right  thereto  shall 
be  deemed  absolute  and  indefeasible,  unless  it  shall  appear  that  [*1242] 
it  was  enjoyed  by  ^consent  or  agreement  expressly  given  or 
made  for  that  purpose  by  deed  or  writing  (see  ss.  4,  6,  7,  ante,  Vol. 
I.  p.  118).  By  sect.  5,  if  the  right  as  alleged  generally  in  the  action 
on  the  case  is  denied,  all  matters  in  the  act  mentioned  and  provided  which 
shall  be  applicable  to  the  case,  shall  be  admissible  in  evidence  to  sustain  or 
rebut  such  allegation.  By  sect.  8,  where  any  land  or  water,  upon,  over,  or 
from  which  any  such  way  or  other  convenient  (sic  in  stat.  queers,  easement] 
watercourse  or  use  of  water,  shall  have  been,  or  shall  be  enjoyed  or  derived, 
hath  been  or  shall  be  held  under  or  by  virtue  of  any  term  of  life,  or  any 
term  of  years  not  exceeding  three  years  from  the  granting  thereof,  the  time 
of  the  enjoyment  of  any  such  way  or  other  matter  as  therein  last  before 
mentioned,  during  the  continuance  of  such  term,  shall  be  excluded  in  the 
computation  of  the  said  period  of  forty  years,  in  case  the  claim  shall,  within 
three  years  next  after  the  end  or  sooner  determination  of  such  term,  be  re- 
sisted by  any  person  entitled  to  any  reversion  expectant  on  the  determination 
thereof. 
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Where  defts.  pleaded  that  they  had  for  twenty  years  as  of  right,  and  with* 
out  interruption  used  a  right  of  way,  Lord  Lyndhurst  observed,  "  The  simple 
issue  is  whether  there  has  been  a  continued  enjoyment  of  the  way  for  twenty 
years,  and  any  evidence  negativing  the  continuance  is  admissible.  Every 
time  that  the  occupiers  asked  for  leave,  they  admitted  that  the  former  license 
had  expired,  and  that  the  continuance  of  the  enjoyment  was  broken  ;"  and 
Parke,  B.,  observed,  "  The  question  is  whether  the  occupiers  of  the  closes 
of  right,  and  without  interruption,  have  had  the  use  and  enjoyment  as  they 
insist  under  this  issue,  therefore,  they  must  show  an  uninterrupted  rightful 
enjoyment  for  twenty  years.  If  they  had  enjoyed  it  for  one  week  and  not  for 
the  next,  and  so  on  alternately,  this  plea  could  not  have  been  proved.  In  the 
present  case  the  permission  asked  for  and  given,  shows  that  the  occupiers  of 
the  close  did  not  enjoy  the  way  "  as  of  right,"  and  that  they  also  did  not 
enjoy  it  uninterruptedly  (Monmouth  Canal  Company  v.  Harford,  1  C.  M.  & 
R.  631 ;  see  post,  Bright  v.  Walker,  1  C.  M.  &  R.  211). 

The  unity  of  possession  is  an  extinguishment  of  an  easement  (Onley  v. 
Gardiner,  4  M.  &  W.  496 ;  Clayton  v.  Corby,  2  Q.  B.  813). 

But  the  easement  is  only  suspended,  not  extinguished,  where  the  party  has 
two  different  estates  in  the  parcels  of  land.  Thus  a  fee  simple  in  the  lands 
over  which  the  easement  exists,  and  a  term  of  years  in  the  land  in  respect 
of  which  it  exists  (Thomas  v.- Thomas,  2  C.  M.  &  R.  34).  An  annual  pay- 
ment for  the  use  of  the  way  will  be  an  answer  to  the  action  (Tickle  v.  Brown, 
4  Ad.  &  E.  369).  So,  where  the  easement  has  been  enjoyed  without  the 
knowledge  of  either  party  (Partridge  v.  Scott,  3  M.  &  W.  220).  So,  where 
it  has  been  enjoyed  under  leave  and  license  (Beasley  v.  Clarke,  2  Bing.  N. 
C.  705);  and,  if  it  be  shown  that  the  pit.  held  the  right  under  a  lease,  it  was 
held  that  the  jury  might  infer  a  permissive  enjoyment  after  its  determination 
(Clay  v.  Shackeray,  2  Moo.  &  R.  244).  A  plea  of  twenty  years'  enjoy- 
ment must  be  supporied  by  user  for  that  period  down  to  the  commencement 
of  action  (Parker  v.  Mitchell,  11  Ad.  &  E.  788).  Proof  of  user  commenc- 
ing forty  years  ago,  but  discontinued  four  or  five  years  before  the  commence- 
ment of  the  action  is  sufficient  (Ib.).  To  support  a  plea  of  forty  years'  user 
evidence  may  be  given  of  user  more  than  forty  years  back  (Lawson  v.  Lang- 
ley,  4  Ad.  &  E.  890). 

If  instead  of  a  direct  path  from  A.  to  B.,  another  track  over  the  plt.'s  land 
is  substituted  by  parol  agreement  for  an  indefinite  time,  this  will  support  the 
plea  (Payne  v.  Sheddon,  per  Patteson,  J.,  1  M.  &  R.  383  ;  see 
[*1243]    Hall  v.  Swift,  ante,  p.  1233,  1235 ;  ulso  Hale  v.  Holroyd,  ante,  p. 
1236).     *Where  the  deft,  proves  a  non-user  for  part  of  the  time 
he  may,  in  order  to  show  that  such  non-user  was  not  a  voluntary  forbearance, 
give  evidence  that  two  years  before  the  non-user  commenced,  the  party  claim- 
ing the  way  paid  a  consideration  for  being  allowed  to  use  it  (Tickle  v.  Brown, 
4  Ad.  &  E.  369).     An  interruption  under  this  act  must  be  by  the  owner  of  the 
locus  in  quo  (Onley  v.  Gardiner.  4  M.  &  W.  497). 

The  period  of  the  out-standing  tenancy  for  life  may  be  deducted  on  a 
plea  traversing  the  enjoyment  of  the  right  claimed  in  the  declaration  (Hale 
v.  Oldroyd,  supra').  Where  deft,  pleaded  an  easement  for  thirty  years  in 
the  soil  of  another,  and  pit.  replied  a  tenancy  for  life,  during  twenty-five 
years  of  that  period,  and  deft,  rejoined  that  the  life  estate  did  not  continue 
during  the  thirty  years,  and  deft,  proved  an  enjoyment  from  1761  to  1785, 
and  from  1834  to  1840,  when  action  brought;  held,  that  deft,  was  entitled 
to  a  verdict  (Clayton  v.  Corby,  2  Q.  B.  813). 

Where  a  way  had  been  used  adversely  for  twenty  years,  over  land  in  the 
possession  of  a  lessee  who  held  a  lease  for  lives  granted  by  the  Bishop  of 
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Worcester,  it  was  held  that  this  user  gave  no  right  either  as  against  the 
bishop  or  the  see,  nor  even  against  the  bishop's  lessee.    "  No  right  is  gained 
against  the  bishop,  for  whatever  construction  is  put  on  the  7th  section,  it 
admits  of  no  doubt  under  the  8th.     It  is  quite  certain  that  an  enjoyment  of 
forty  years  instead  of  twenty  would  have  given  no  title  against  the  bishop, 
as  he  might  dispute  the  right  at  any  time  within  three  years  after  the  expi- 
ration of  the  lease;  and  if  the  lease  for  life  be  excluded  from  the  longer 
period  as  against  the  bishop,  it  certainly  must  from  the  shorter.     Therefore, 
this  possession  of  twenty  years  gives  no  title  as  against  the  bishop,  and  can- 
not affect  the  right  of  the  see ;  and  we  think  that  no  title  at  all  is  gained  by 
an  user  which  does  not  give  a  valid  title  against  all,  and  permanently  affect 
the  see.     Before  the  statute,  this  possession  would  indeed  have  been  evidence 
to  support  a  plea  or  claim  by  non-existing  grant  from  the  termor  in  the  locus 
in  quo,  to  the  termor  under  whom  the  pit.  claims,  though  such  a  claim  was 
by  no  means  a  matter  of  ordinary  occurrence,  and  in  practice  the  usual 
course  was  to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.     But 
since  the  statute  such  a  qualified  right  is  not  given  by  an  enjoyment  for 
twenty  years.     For,  in  the  first  place,  the  statute  is  for  shortening  the  time 
of  prescription,  and  if  the  periods  mentioned  in  it  are  to  be  deemed  new 
time  of  prescription,  it  must  have  been  intended  that  the  enjoyment  for  those 
periods  should  give  a  good  title  against  all,  for  titles  by  immemorial  prescrip- 
tion are  absolute  and  valid  against  all.     They  are  such  as  absolutely  bind 
the  land  in  fee.     And  in  the  next  place  the  statute  nowhere  contains  any 
intimation  that  there  may  be  different  classes  of  rights  qualified  and  abso- 
lute, valid  as  to  some  persons,  and  invalid  as  to  others.     From  thence  we 
are  led  to  conclude  that  an  enjoyment  of  twenty  years,  if  it  give  not  a  good 
title  against  all,  gives  no  good  title  at  all ;  arid  as  it  is  clear  that  this  enjoy- 
ment whilst  the  land  was  held  by  a  tenant  for  life  cannot  affect  the  reversion 
in  the  bishop  now,  and  therefore  is  not  good  against  every  one,  it  is  not  good 
as  against  any  one,  and  therefore  not  against  the  deft.     This  view  of  the 
case  derives  confirmation  from  the  7th  section,  which  it  is  to  be  observed 
excludes  in  express  terms  the  time  that  the  person  who  is  capable  of  resist- 
ing the  claim  to  the  way  is  tenant  for  life.  , During  the  period  of  a  tenancy 
for  life  the  exercise  of  an  easement  will  not  affect  the  fee.     In  order  to  do 
that  there  must  be  that  period  of  enjoyment  against  an  owner  of  the  fee. 
The  conclusion  therefore  to  which  we  have  arrived  is,  that  the 
statute  gives  no  right  from  the  ^enjoyment  that  has  taken  place;    [*1244] 
and  as  sect.  6  forbids  a  presumption  in  favour  of  a  claim  to  be 
drawn  from  a  less  period  of  enjoyment  than  that  prescribed  by  the  statute, 
and  as  more  than  twenty  years  is  required  in  this  case  to  give  a  right,  the 
iury  could  not  have  been  directed  to  presume  a  grant  by  one  of  the  termors 
to  the  other  by  the  proof  of  possession  alone.     Of  course  nothing  that  has 
been  said  by  the  court,  and  certainly  nothing  in  the  statute  will  prevent  the 
operation  of  an  actual  grant  by  one  lessee  to  the  other,  proved  by  the  deed 
itself,  or  upon  proof  of  its  loss  by  secondary  evidence,  nor  prevent  the  jury 
from  taking  the  possession  into  consideration,  with  other  circumstances  as 
evidence  of  a  grant  which  they  may  still  find  to  have  been  made,  if  they 
are  satisfied  that  it  was  made  in  point  of  fact"  (Bright  v.  Walker,  1  C.  M. 
&  R.  219  ;  per  Parke,  B.). 

By  Act  of  Parliament.']  A  highway  may  be  created  by  an  act  of  par- 
liament (Sutcliffe  v.  Greenwood,  8  Pri.  535).  And,  where  a  way  has  been 
recognised  as  public  in  act  of  parliament  for  making  streets,  squares,  die., 
it  is  not  necessary  that  it  should  be  adopted  by  the  parish  to  make  it  a  pub- 


1244 


WAY,  ACTION  FOR  DISTURBANCE  OF. 


lie  way  (Rex  v.  Lyon,  5  D.  &  R.  497).  If  the  act  of  parliament  be  a  pub- 
lic one,  it  will  prove  itself;  if  it  be  a  private  one,  it  should  be  proved,  as 
ante,  Vol.  I.  p.  51. 

By  Presumption.}  To  establish  a  public  way,  it  should  be  shown  that 
all  persons  have  indiscriminately,  for  a  considerable  space  of  time,  without 
interruption,  used  and  enjoyed  the  way ;  and  the  mode  in  which  it  was  used 
should  be  shown.  A  much  shorter  period  of  possession  will  suffice  to  esta- 
blish a  right  in  the  public  than  to  show  a  right  in  a  private  person,  to  a 
way.  If  the  way  has  been  used  in  any  particular  manner,  such  as  would 
attract  the  notice  of  the  owner  of  the  soil,  and  naturally  awaken  his  jea- 
lousy and  opposition,  the  same  should  be  established ;  as,  that  it  has  been 
used  for  the  repairs  of  other  highways,  or  the  like  (see  R.  v.  Wandsworth, 
1  B.  &  A.  63).  It  has  been  said,  that  the  acquiescence  of  the  owner,  in 
such  a  case,  affords  a  stronger  presumption  of  right  than  that  which  results 
from  mere  possession  and  use  in  ordinary  cases  (3  Stark.  Ev.  866).  If  the 
owner  of  the  soil  was  present  on  such  occasions,  and  did  not  resist  the  right, 
the  same  should  be  proved.  If  the  parish  have  repaired  the  road,  that  would 
afford  some  evidence  of  the  public  right  (1  B.  &  A.  63 ;  see  7  B.  &  C.  257); 
and  such  fact  should  be  proved.  Evidence  of  repairs  done  by  a  parishioner, 
under  an  agreement  with  the  parish,  that  he  shall  therefore  be  excused  his 
statute  duty,  is  virtual  evidence  of  repairs  by  the  parish  (Ib.).  Evidence  of 
jeputation,  also,  not  post  litem  motam,  may  be  adduced  to  show  the  way  is 
public  (1  Vent.  189;  3  Camp.  344;  see  "HEARSAY  EVIDENCE").  The 
termini  of  a  way  afford  no  conclusive  evidence  of  its  being  a  highway  (2 
East,  375;  1  Camp.  362);  but  the  circumstance  of  its  leading  from  one 
market-town  to  another,  together  with  evidence  of  user  by  the  public,  with- 
out interruption,  is  such  conclusive  evidence  (1  Vent.  189).  A  verdict  on 
an  issue,  taken  on  a  public  right  of  way,  and  finding  it  to  be  such,  is  after- 
wards evidence  (2  East,  355). 

By  Dedication.']  A  public  highway  may  be  created  by  the  owner  of  the 
land  dedicating  it  as  a  way  for  the  use  of  the  public :  thus,  if  the  owners  of 
land  knowingly  suffer  the  public  to  have  the  free  passage  of  a  street  in  Lon- 
don, though  not  a  thoroughfare,  for  eight  years,  without  any  impediment,  it 

is  sufficient  to  presume  a  general  dedication  of  it  to  the  public 
[*1245]  (Rugby  Charity  v.  Merry  weather,  11  East,  376,  n.).  Persons  had 

for  some  years  been  in  the  habit  of  passing  up  and  down  a  new 
xmpaved  and  unfinished  street,  which  terminated  in  fields,  where  other  houses 
were  built;  a  jury  having  found  a  dedication  to  the  public,  the  court  refused 
to  grant  a  new  trial,  which  was  moved  for  on  the  ground  that  this  was  not 
a  sufficient  evidence  of  a  dedication  (Jarvis  v.  Dean,  3  Bing.  447).  If  a 
passage,  leading  from  one  part  to  another  of  a  public  street  (though  by  a 
very  circuitous  route),  made  originally  for  private  convenience,  has  been 
open  to  all  the  world  for  a  great  number  of  years,  without  any  bar  or  chain 
across  it,  and  without  any  person  passing  through  it  meeting  with  interrup- 
tion, it  is  to  be  considered  as  dedicated  to  the  public,  and  it  becomes  a  high- 
way (Rex  v.  Lloyd,  1  Camp.  260;  British  Museum  (Trustees  of)  v.  Finnis, 
5  C.  &  P.  460).  And,  where  a  way  has  been  used  by  the  public  for  a 
great  number  of  years  over  a  close,  in  the  hands  of  a  succession  of  tenants, 
the  privity  of  the  landlord,  and  a  dedication  by  him  to  the  public,  may  be 
presumed,  although  he  was  never  in  the  actual  possession  of  the  close  him- 
self, and  he  is  proved  not  to  have  been  near  the  spot  (Rex  v.  Barr,  4 
Camp.  16). 
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But,  if  the  land  had  been  let  on  lease,  the  acquiescence  of  the  tenant  will 
not  bind  the  landlord,  without  some  evidence  of  his  knowledge,  sufficient  to 
presume  a  grant  from  him  (Rugby  Charity  v.  Merry  weather,  supra).  And, 
where  a  way  was  used  by  the  public  for  a  great  number  of  years,  over  a 
close  leading  only  to  the  houses  of  lessees,  there  being  no  thoroughfare, 
although  it  was  also  proved  that  the  way  had  been  paved  and  lighted  for  the 
like  number  of  years,  under  the  authority  of  a  public,  local,  and  personal 
act  of  parliament,  in  which  it  was  enumerated  by  name  amongst  the  public 
streets,  lanes,  &c.,  within  the  scope  of  the  statute ;  yet,  inasmuch  as  there  was 
no  evidence  that  all  this  took  place  with  the  landlord's  privity,  he  was  not  pre- 
judiced, and  there  was  no  sufficient  dedication  to  bind  him  (Wood  v.  Veal, 
1  D.  &  R.  20 ;  5  B.  &  A.  454).  And,  where  a  public  footway  over  crown 
land  was  extinguished  by  an  inclosure  act,  but,  for  twenty  years  after  the 
inclosure  took  place,  the  public  continued  to  use  the  way,  it  was  held,  that 
this  was  not  evidence  of  a  dedication  to  the  public,  as  it  did  not  appear  to 
have  been  with  the  knowledge  of  the  crown  (Harper  v.  Charlesworth,  4  B. 
&  C.  574 ;  6  D.  &  R.  672).  The  erection  of  a  bar,  although  it  may  have 
been  knocked  down,  rebuts  the  presumption  of  a  dedication  to  the  public 
(Roberts  v.  Karr,  1  Camp.  262). 

There  can  be  no  dedication  of  land  to  the  public  as  a  highway,  with  the 
reservation  of  the  right  of  making  cuts  through  the  land  when  wanted  for 
the  purposes  of  drainage  (R.  v.  Leake,  2  Nev.  &  M.  595 ;  5  B.  &  Ad.  469). 
A  road  had  been  used  by  the  public  without  interruption  for  thirty  years, 
but  in  1814,  twenty-two  years  before  the  action  brought,  an  agreement  was 
made  between  the  owner  of  the  soil  and  a  company  and  the  surveyor  of 
highways  of  the  hamlet  and  others,  by  which  the  owner  agreed  to  let  them 
use  the  road  on  the  company  paying  5s.  per  annum  and  finding  cinders, 
the  hamlet  loading  and  spreading  them :  held,  that  although  the  evidence  of 
user,  per  se,  would  show  a  dictation,  yet  that  the  agreement  explained  it, 
and  that  it  amounted  merely  to  a  license  to  use  the  road  during  such  times 
as  the  conditions  of  it  were  fulfilled  (Barraclough  v.  Johnson,  3  Nev.  &  P. 
233;  8  Ad.  &  E.  99).  Qucere,  whether  there  can  be  a  conditional  dedica- 
tion of  a  right  of  way  to  the  public  (Ib.).  By  their  act  of  incorporation,  a 
canal  company  was  required  to  erect,  &c.,  bridges  over  the  canal  where  it 
intersected  any  public  highway,  and  for  the  use  of  owners  and  occupiers  of  land 
adjoining  the  canal.  In  1804  a  swivel  bridge  was  erected,  which 
*was  intended  for  the  exclusive  accommodation  of  the  tenants  of  [  *1246  ] 
a  particular  estate.  The  public,  however,  from  1822  to  1832 
freely  used  the  bridge.  In  1832  the  company  imposed  for  the  first  time  a 
toll  on  all  who  used  the  bridge,  except  the  tenants  of  the  above  estate.  In 
1840  they  removed  the  old  bridge  and  erected  a  stone  one  in  the  place  of  it. 
In  trespass  for  using  the  bridge  without  paying  toll,  the  judge  told  the  jury 
that,  supposing  the  bridge  in  question  to  have  been  originally  erected  for  the 
exclusive  accommodation  of  the  tenants  referred  to,  still  if,  in  consequence 
of  the  acts  of  the  company,  an  idea  grew  up  in  the  public  mind  that  the 
company  had  dedicated  the  way  to  the  public  use,  they  might  find  such 
dedication:  held,  no  misdirection,  and  that  the  evidence  warranted  the  jury 
•in  finding  such  dedication  (Surrey  Canal  Company  v.  Hall,  1  Sco.  N.  R. 
264 ;  1  Man.  &  G.  392).  There  may  be  an  occupation  way  and  a  public 
highway  over  the  same  road  (Brownlow  v.  Thomlinson,  ib.  484).  A  dedi- 
cation of  a  highway  is  not  to  be  presumed  against  a  reversioner  (Baxter  v. 
Taylor,  1  Nev.  &  M.  13).  If  there  be  an  old  way  near  to  a  person's  lands, 
and  by  the  fences  decaying  the  public  come  on  the  land,  that  is  no  dedication 
of  the  land  as  a  way  (British  Museum  (Trustees  of)  v.  Finnis,  5  C.  &  P.  460). 
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The  pit.  erected  a  street,  leading  out  of  a  highway,  across  his  own  close, 
and  terminating  at  the  edge  of  the  deft.'s  adjoining  close,  which  was  separa- 
ted from  the  end  of  the  street  for  twenty-one  years  (during  nineteen  of  which 
the  houses  were  completed,  and  the  street  publicly  watched,  cleansed,  and 
lighted,  and  both  footways,  and  half  the  horseway  thereof,  paved  at  the 
expense  of  the  inhabitants),  by  the  deft.'s  fence;  it  was  held  that  this  street 
was  not  so  dedicated  to  the  public  that  the  deft.,  pulling  down  his  wall, 
might  enter  it  at  the  end  adjoining  his  land,  and  use  it  as  a  highway  (Wood- 
yer  v.  Haddon,  5  Taunt.  125;  see  Poole  v.  Huskinson,  11  M.  &  W.  827). 
Where  a  road  was  set  out  by  commissioners  under  a  local  act  of  parlia- 
ment, and  certain  persons  only  were  entitled  to  use  it,  but  in  fact  it  had 
been  used  by  the  public  for  many  years,  it  was  held  that  this  was  not  suffi- 
cient evidence  of  a  dedication  to  the  public  (R.  v.  St.  Benedict,  4  B.  &  A. 
447). 

Where  a  landowner  suffered  the  public  to  use,  for  several  years,  a  road 
through  his  estate,  for  all  purposes  except  for  that  of  carrying  coals,  it  was 
held  that  this  was  either  a  limited  dedication  to  the  public,  or  no  dedication 
at  all,  but  only  a  license  revocable,  and  that  a  person  carrying  coals  along 
the  road,  after  notice  not  to  do  so,  was  a  trespasser  (Stafford  (Marquis  of) 
v.  Coyney,  7  B.  &  C.  257) ;  and,  from  the  same  case,  it  seems  there  may 
be  a  limited  dedication  of  a  highway  to  the  public  (Ib. ;  but  see  Lethbridge 
v.  Winter,  1  Camp.  263;  1  Russ.  451).  But  not  a  declaration  to  a  limited 
portion  of  the  public,  as  to  a  parish  (Poole  v.  Huskinson,  11  M.  &  W.  827). 
Trustees  in  whom  land  is  vested  for  public  purposes  may  dedicate  a  high- 
way therein  to  public,  if  not  inconsistent  with  the  purposes  of  their  trust  (R. 
v.  Leake,  5  B.  &  Ad.  469 ;  Surrey  Canal  Company  v.  Hall,  1  Man.  &  G. 
392);  the  question  of  dedication  is  one  of  intention,  and  may  be  rebutted  by 
the  acts  of  the  owner  or  other  circumstances  (Barraclough  v.  Johnson,  8  Ad. 
&  E.  99).  It  may  be  as  well  to  observe,  that  the  dedicating  a  way  to  the 
public  is  merely  a  communication  of  the  right  of  passage  for  the  original 
owner  retains  his  interest  in  the  trees  which  grow  upon  it,  and  the  mines 
under  it  (2  Inst.  705;  1  Burr.  143;  2  Stra.  1004;  1  Camp.  260,  n.). 

If  a  person  do  never  mean  to  dedicate  to  the  public,  the  usual  course  is  to 
shut  up  the  way  for  one  day  in  the  year  (British  Museum  (Trustees  of)  v. 
Finnis,  5  C.  &  P.  460).     A  gate  being  kept  ^across  a  way  is  not 
[*1247]    conclusive  that  it  is  not  a  public  highway,  as  the  way  may  have 
been  granted  to  the  public  with  a  reservation  of  the  right  of  keep- 
ing a  gate  across  it  to  prevent  cattle  straying  (Davies  v.  Stephens,  7  C.  &  P. 
570  ;  R.  v.  Bliss,  1  Jur.  960). 

If  by  the  dedication  the  parish  are  to  become  liable  to  the  repairs,  the  for- 
malities of  the  Highway  Act,  5  &  6  Will.  IV.  c.  50,  s.  23,  must  be  observed. 
The  act,  however,  is  not  retrospective  (R.  v.  Westwark,  2  M.  &  R.  305). 
The  dedication  of  a  bridge  may  still  be  made,  although  the  parish  or  county 
will  not  be  liable  to  repairs  (see  Surrey  Canal  Company  v.  Hall,  1  Man.  & 
G.  401). 

Proof  of  Private  Way.~\  The  evidence  to  establish  a  private  right  of  way 
for  the  pit.  may  consist  in  showing  its  existence  by  grant,  by  prescription, 
or  by  necessity.  The  possession  of  the  property  in  respect  of  which  the  way 
is  claimed,  as  appurtenant  or  otherwise,  must  be  proved  as  stated  (see  ante, 
p.  1238,  as  to  what  a  variance  when  the  property  is  in  possession  of  another 
person.)  If  the  pit.  sue  as  a  reversioner,  which  he  may  do,  if  there  has 
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been  a  substantial  obstruction  (4  Burr.  2141),  he  must  prove  his  title  as  such 
reversioner  (ante,  p.  473 ;  and  Vol.  I.  p.  1043). 

By  Grant]  Where  there  has  been  an  actual  grant  of  the  way,  as  we 
have  already  seen,  the  declaration  and  evidence  should  be  framed  accord- 
ingly. Tha  evidence  to  establish  this  right  of  way  will  consist  in  produc- 
tion and  pr  >of  of  the  grant,  &c.  (see  ante,  "  DEED").  If  the  same  be  not 
in  existence,  and  cannot  be  shown  by  secondary  evidence  (as  to  which,  see 
ante,  p.  833),  presumptive  evidence  of  its  having  existed  must  be  established. 
Before  the  2  &  3  Will.  IV.  c.  71.  evidence  of  an  enjoyment  of  the  way  unin- 
terruptedly, for  twenty  years,  afforded  the  strongest  presumptive  evidence 
of  a  legal  right  by  grant  (Reymer  v.  Sumers,  B.  N.  P.  74  ;  Holcroft  v.  Heel, 

1  B.  &  P.  400;  Cowp.  102;  2  Saund.  175,  n.).     Twenty  years'  exclusive 
possession  of  a  stream  in  any  particular  manner  is  presumptive  evidence  of 
right  to  the  enjoyment  of  it  from  a  grant  or  act  of  parliament  (Bealey  v. 
Shaw,  6  East,  215 ;  Mason  v.  Hill,  5  B.  &  Ad.  1 ;  Major  v.  Chad  wick,  11 
Ad.  &  E.  571).     The  presumption  may,  indeed,  be  founded  on  a  shorter 
period  of  enjoyment,  if  it  be  supported  by  confirmatory  evidence  (see  Bealey 
v.  Shaw,  6  East,  214;  2  Saund.  175;  and  see,  further,  ante,  p.  675). 

The  2  &  3  Will.  IV.  c.  71,  s.  6,  enacts,  that  in  cases  provided  for  by  that 
act,  that  is,  easements  and  profits  a  prendre,  no  presumption  shall  be  made 
in  support  of  a  claim  on  proof  of  enjoyment  fora  less  period  lhanthe  number 
of  years  specified  in  the  act  (ante,  p.  802,  and  Vol.  I.  p.  118). 

As  to  how  presumptive  evidence  of  a  grant  may  be  rebutted,  see  post,  p. 
1251.  The  presumption  does  not  operate  where  such  a  grant  could  not, 
from  the  nature  of  the  case,  have  been  made  (Barker  v.  Richardson,  4  B.  & 
A.  579;  Bright  v.  Walker,  1  C.  M.  &  R.  219;  Daniel  v.  North,  11  East, 
372).  If  the  easement  existed  previously  to  the  commencement  of  the 
tenancy,  the  fact  of  the  premises  having  been  for  a  long  time  in  the  posses- 
sion of  a  tenant  will  not  defeat  the  presumption  of  a  grant  (Cross  v.  Lewis, 

2  B.  &  C.  686).     Where  the  deft,  had  pleaded  a  grant  of  right  of  way  by 
deed  subsequently  lost,  pit.,  in  his  replication,  traversed  the  grant:  at  the  trial, 
there  being  conflicting  testimony  as  to  the  uninterrupted  user  of  the  way,  the 
judge  directed  the  jury,  that  if,  upon  this  issue,  they  thought  deft,  had  exercised 
the  right  of  way  uninterruptedly  for  more  than  twenty  years,  by  virtue  of  a 
deed,  they  would  find  for  the  deft. ;  if  they  thought  there  had  been  no  way 
granted  by  deed,  they  would  find  for  the  pit.:  it  was  held,  that  this  direction 
was  right  *(Livett  v.  Wilson,  3  Bing.  115 ;  10  Moo.  439).     Where  no  evi- 
dence appeared  to  show  that  a  way  over  another's  land  had  been    [-#10401 
used  by  leave  or  favour,  or  under  a  mistake  of  an  award  which    "• 
would  not  support  the  right  of  way  claimed,  such  a  user  for  above  twenty 
years,  exercised  adversely,  and  under  a  claim  of  right,  is  sufficient  to  leave 
to  the  jury  to  presume  a  grant  which  must  have  been  made  within  twenty- 
six  years,  as  all  former  ways  were,  at  that  time,  extinguished  by  the  opera- 
tion of  an  inclosure  act  (Campbell  v.  Wilson,  3  East,  294). 

With  respect  to  the  construction  of  parts  of  way,  it  has  been  held,  in  an 
action  on  the  case  for  the  disturbance  of  a  right  of  way,  leading  from  a 
public  street  through  the  deft.'s  premises,  to  a  yard  at  the  back  of  the  plt.'s 
house,  originally  forming  part  of  the  premises  demised  by  lease  to  the  deft., 
that  a  grant  of  all  ways  used  or  enjoyed  before,  with  the  plt.'s  premises, 
was  good,  though  there  was  no  express  grant  of  the  way  in  question  (Kooystra 
v.  Lucas,  1  D.  &  R.  506 ;  5  B.  &  Ad.  830).  Under  a  grant  of  way  from 
A.  to  B.,  in  through,  and  along  a  particular  way,  the  grantee  is  not  justified 
in  making  a  transverse  road  across  the  same  (Ib.).  Where  an  underlease 
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described  the  road  demised,  and  the  way  granted,  by  the  words,  "  all  ways 
thereunto  appertaining,"  it  seems  that  a  right  of  way  over  the  original 
lessor's  soil  would  not  pass  by  these  words  (Harding  v.  Wilson,  2  B.  &  C. 
100 ;  2  D.  &  R.  387).  One,  being  seised  in  fee  of  the  adjoining  closes,  A. 
and  B.,  over  the  former  of  which  a  way  had  immemorially  been  used  to  the 
latter,  devises  to  B.,  with  the  "  appurtenances:"  it  wos  held  that  the  devisee 
cannot,  under  the  word,  "  appurtenances,"  claim  a  right  of  way  over  A.  to 
B.,  as  no  new  right  of  way  is  thereby  created,  and  the  old  one  was  extin- 
guished by  the  unity  of  seisin  in  the  devisor  (Whalley  v.  Thompson,  1  B.  & 
P.  371).  No  way,  or  other  easement,  can  subsist  in  land  of  which  there 
is  a  unity  of  possession  (Morris  v.  Edgington,  3  Taunt.  24).  But,  if  a  lessor, 
having  used  convenient  ways  over  his  own  adjoining  land,  during  his  own 
occupation,  demises  premises  with  all  ways  appurtenant,  unless  it  be  shown 
in  evidence  that  there  was  some  way  appurtenant  in  alieno  solo,  to  satisfy 
the  words  of  the  grant,  it  shall  be  intended  that  he  meant  the  ways  used,  and 
they  shall  pass,  though  he  call  them  appurtenant  (B.  Mansfield).  A.  granted 
to  B.  land  of  unequal  width,  described  as  abutting  on  a  road  on  his  own  soil. 
It  abutted  on  the  broadest  part  of  the  road,  but  in  the  narrowest  part  of  it,  a 
narrow  strip  of  the  grantor's  land  intervened  between  the  road  and  the  pre- 
mises granted :  it  was  held  that  the  grantor,  and  those  claiming  from  him, 
were  concluded  from  preventing  the  grantee  from  coming  out  into  the  road 
over  this  slip  of  land  (Roberts  v.  Karr,  1  Taunt.  495).  Under  the  grarit  of 
a  free  and  convenient  way,  for  the  purpose  of  carrying  coals  (among  other 
articles),  the  grantee  has  a  right  to  lay  a  framed  wagon-way  (Senhouse  v. 
Christian,  1  T.  R.  560).  And,  where  A.  granted  to  B.,  his  heirs  and  assigns, 
occupiers  of  certain  houses  abutting  on  a  piece  of  land  about  eleven  feet  wide, 
which  divided  those  houses  from  a  house  then  belonging  to  A.,  the  right  of 
using  the  said  piece  of  land  as  a  foot  or  carriage  way,  and  gave  him  "  all 
other  liberties,  powers,  and  authorities,  incident  or  appurtenant,  needful  or 
necessary,  to  the  use,  occupation,  or  enjoyment  of  the  said  road-way  or 
passage,"  it  was  held,  that  under  these  words,  B.  had  a  right  to  put  down  a 
flagstone  in  this  piece  of  land,  in  front  of  a  door  opened  by  him  out  of  his 
house  into  this  piece  of  land  (Gerrard  v.  Cooke,  2  N.  R.  109). 

A.  and  B.  co-partners,  conveyed  to  C.  two  estates,  W.  and  S.,  together 
with  all  ways  therewith  usually  held,  used,  occupied,  and  enjoyed  ;  as  to  W. 
F*124Q1  anc^  ^e  aPPurtenances>  to  the  use  of  A.  and  his  *heirs;  and  as  to 
•*  S.  and  the  appurtenances,  to  the  use  of  B.  and  his  heirs.  A  way 
used  before  the  partition  over  S.  does  not  vest  in  A.  under  this  deed  (Plant  v. 
James,  4  Ad.  &  E.  749 ;  2  Nev.  &  M.  517).  A  grant  of  W.  and  S..  "  with  all 
ways  used,  occupied,  or  enjoyed  therewith,"  extends  to  ways  used,  &c.,  over 
other  lands  of  the  grantor,  but  does  not  convey  to  the  grantee  a  right  to  ways 
used  to  and  from  one  of  these  parcels  over  the  other  of  them  (Ib.).  In  1728, 
land  was  let  on  a  building  lease  which  expired  at  Lady-day  1824.  In  1819  pit. 
occupied  under  a  sub-lease,  which  expired  in  1820,  a  house  erected  on  part 
of  this  land,  and  under  that  demise  exercised,  as  all  his  predecessors  had 
done,  for  more  than  thirty  years,  a  right  of  way  over  a  passage,  on  one  side 
of  his  house,  as  necessary  for  the  enjoyment  thereof,  and  the  sub-lessee's 
interest  expired  in  1722.  The  deft,  was  in  possession  of  the  soil  in  the  pas- 
sage under  an  assignment  in  1791  of  the  lease  of  1728,  and  in  1819  the 
party  possessed  of  the  reversion  expectant  on  the  lease  of  1728,  demised  to 
pit.  the  house  of  which  he  was  in  possession  for  fifty-seven  and  a  half  years, 
to  hold  from  Lady-day  1824,  together  with  the  appurtenances  to  the  same 
belonging,  subject  to  a  covenant  for  repairs.  In  1822,  the  reversioner  de- 
mised the  soil  of  the  passage  to  deft,  for  sixty-one  years,  from  Lady-day 
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1824:  held,  that  under  the  demise  of  1819,  pit.  was  entitled  to  a  right  of  way 
over  deft.'s  passage  (Hinchcliffe  v.  Kinnoul  (Earl),  5  Bing.  N.  C.  1 ;  6  Sco. 
650). 

By  Prescription^  See  the  "  PRESCRIPTION  ACT,"  ante,  p.  472,  and  Vol. 
I.  pp.  117,  802.  Proof  of  an  uninterrupted  enjoyment  of  the  way,  from  time 
whereof  the  memory  of  man  runneth  not  to  the  contrary,  unanswered  and 
unexplained,  affords  conclusive  evidence  of  title  to  the  way  (Campbell  v. 
Wilson,  3  East,  294;  3  Stark.  Ev.  1204).  As  to  what  may  be  shown  to 
rebut  the  prescription,  see  post,  p.  1250.  The  prescription  should  be  proved 
by  living  witnesses,  as  far  back  as  living  testimony  can  go;  and,  in  the 
absence  of  living  testimony,  ancient  deeds,  and  other  instruments  relating 
to  the  exercise  of  the  right,  and  derived  from  the  proper  custody,  should  be 
produced  and  proved  (ante,  "  DEED").  Mere  reputation  is  not,  it  seems, 
admissible  to  prove  the  right  (3  Stark.  Ev.  1209). 

By  Necessity.]  The  pit.  must  be  prepared  to  prove  the  particular  facts 
and  circumstances  which  give  him  the  right.  It  is  a  principle  of  law  that, 
where  the  use  of  a  thing  is  granted,  everything  is  granted  by  which  the 
grantee  may  enjoy  such  use  (1  Saund.  323).  Therefore,  where  one,  as 
trustee  or  otherwise,  conveys  land  to  another,  to  which  there  is  no  access 
but  over  the  grantor's  land,  a  right  of  way  passes  of  necessity,  as  incidental 
to  the  grant  (Howton  v.  Frearson,  8  T.  R.  50).  And,  semble,  if  the  owner 
of  two  closes,  having  no  way  to  one  of  them  but  over  the  other,  part  with 
the  latter,  without  reserving  the  right  of  way,  it  will  be  reserved  for  him  by 
operation  of  law  (Ib.;  Cro.  Jac.  270).  Where  a  lease  of  a  parcel  of  build- 
ing-ground described  certain  premises  as  abutting  on  an  "  intended  way  of 
thirty  feet  wide,"  which  was  not  then  set  out,  the  soil  being  the  property  of 
the  lessor,  and  the  lessee  underlet  the  premises,  and  described  them  as  abut- 
ting on  "  an  intended  way,"  without  mentioning  the  width ;  and  the  soil  of 
the  intended  way,  together  with  the  adjacent  land  on  the  other  side,  was 
afterwards  sold  by  the  lessor  to  another  person,  who  narrowed  the  intended 
way  to  twenty-seven  feet  by  building  a  wall  thereon,  it  was  held  that  the 
tenant  of  a  house,  built  by  the  under-lessee,  was  entitled  only  to  a  way  of 
necessity  and  convenience,  which,  having  been  left  him,  he  could 
not  maintain  an  action  on  the  case,  for  the  alleged  encroachment,  [  *1250  ] 
*he  having  sustained  no  actual  injury  thereby  (Harding  v.  Wilson, 
3  D.  &  R.  287;  2  B.  &  C.  96)'.  A  way  of  necessity  can  exist  only  from 
express  or  implied  grant,  and  there  is  no  such  thing  as  a  general  way  of 
necessity  (Bullarcl  v.  Harrison,  4  M.  &  S.  387;  1  Saund.  323).  In  the 
case  in  4  M.  &  S.  387,  it  was  held  that  a  person  who  prescribes  in  a  que 
estate  cannot  justify  going  out  of  a  private  way,  on  the  adjoining  land, 
because  the  way  is  impassable.  If  the  origin  of  the  way  of  necessity  cannot 
be  traced,  it  must  be  claimed  by  evidence  of  a  presumptive  grant  or  pre- 
scription. As  to  what  deft,  may  show  in  answer  to  this  right  of  way,  see 
post,  p.  1250. 

There  are,  indeed,  other  ways  of  necessity  depending  on  the  same  prin- 
ciple as  the  above;  as,  where  the  law  gives  anything,  it  also  gives  everything 
which  is  necessary  to  the  enjoyment  of  it.  Thus,  a  rector  may  enter  into  u 
close  to  carry  tithes  over  the  usual  way,  as  incident  to  the  tithes  (Cobb  v. 
Selby,  2  N.  R.  466).  And,  where  there  is  a  road  through  a  farm,  the  par- 
son may  use  it  for  carrying  away  his  tithe,  though  there  is  another  public 
road  equally  convenient  (Cobb  v.  Selby,  6  Esp.  103).  But  the  maxim  is  to 
be  understood  of  things  incident  and  directly  necessary  (Hob.  234). 
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Proof  of  the  Way  as  stated.]  The  way  must  be  proved  as  stated,  and  any 
material  variance  would  be  fatal,  as  a  variance  in  the  time  or  mode  of  the 
enjoyment,  or  of  the  termini  of  the  way.  As  to  what  would  be  a  variance, 
and  what  sufficient  evidence  to  answer  the  way  described,  see  ante,  pp.  1233, 
1240.  The  time  and  mode  of  using  the  way  should  be  proved  by  the  oldest 
witnesses,  who  are  well  acquainted  with  the  property,  and  one  or  more  of 
the  prior  occupiers,  or  their  servants,  who  constantly  used  the  way,  should 
be  subpoenaed.  If  the  owner  of  the  soil,  or  his  predecessors,  can  be  proved 
to  have  seen  the  way  used,  and  did  not  object  to  it,  such  fact  should  be 
proved.  The  termini  of  the  way,  as  stated,  should  be  proved  by  witnesses 
who  can  well  speak  to  the  fact. 

Proof  of  the  Obstruction  by  Defendant.]  The  plea  of  not  guilty  puts  this 
in  issue.  It  should  be  proved  as  stated.  The  nature  of  the  proof  must 
depend  on  the  means  of  obstruction  used.  A  slight  obstruction  will,  in 
general,  suffice  (see  ante,  "  NUISANCE"). 

With  respect  to  what  obstruction  must  be  proved  by  the  pit.,  who  sues 
for  an  injury  to  him  in  using  a  public  way,  it  seems  the  same  evidence  of 
obstruction  will  suffice  as  in  an  action  for  obstructing  pit.  in  a  private  way; 
but  the  pit.  must,  in  addition,  aver  and  show  he  has  sustained  some  damage 
and  particular  injury.  It  has  been  held,  that  being  delayed  four  hours  by 
an  obstruction  in  a  highway,  and  thereby  prevented  performing  the  same 
journey  as  many  times  in  a  day  as  if  the  obstruction  had  not  existed,  is  a 
sufficient  injury  to  entitle  a  party  to  sue  the  obstructor  (Greasly  v.  Codling, 
2  Bing.  263 ;  and  see  Rose  v.  Miles,  4  M.  &  S.  101 ;  Hubert  v.  Groves,  1 
Esp.  148);  and  the  pit.  being  obliged  to  go  a  circuitous  route,  would,  it 
seems,  suffice  (Ib.). 

Damages]  The  damages  are,  in  general,  nominal,  which  will  carry  full 
costs.  If  there  be  any  special  damage  stated,  the  same  should  be  proved, 
when  put  in  issue  (Wilkes  v.  Hungerford  Market  Company,  2  Bing.  N.  C. 
281).  The  obstruction  of  customers,  who  would  otherwise  have  come  to 
pit.,  is  sufficient  (Rose  v.  Groves,  6  Sco.  N.  R.  645) ;  so,  the  expense  of 
taking  goods  a  longer  and  less  convenient  way  (Dobson  v.  Blackmore,  16 
Law  J.  233,  Q.  B.).  As  to  what  is  special  damage,  see  supra,  and  ante, 
Vol.  I.  p.  739. 

[  *1251  ]  ^Evidence  for  Defendant. 

As  to  what  may  be  given  in  evidence  under  the  general  issue,  see  ante, 
Vol.  I.  p.  764.  The  deft,  may  show  that  it  has  ceased  to  exist,  on  a  traverse 
of  the  right,  as  where  it  has  been  extinguished  by  an  inclosure  act.  The 
deft,  may  show  that  the  way  was  only  a  way  by  sufferance,  at  the  pleasure 
of  himself  and  pit.  (Reignolds  v.  Edwards,  Willes,  282).  So,  that  the  right 
has  been  renounced  and  abandoned  by  acquiescence  in  an  obstruction  for 
twenty  years  (Bower  v.  Hill,  1  Bing.  N.  C.  555). 

It  is  no  answer,  where  a  public  right  of  way  is  set  up,  for  the  deft,  to  show 
that  there  is  no  thoroughfare  (11  East,  375 ;  see  also  5  Taunt.  125;  5  B.  & 
A.  454);  or  that  the  way  is  very  circuitous  (1  Camp.  261 ;  3  T.  R.  265); 
or  leads  to  a  common,  or  is  used  by  the  public  but  occasionally ;  or  does  not 
terminate  in  a  town,  or  in  any  public  road  (1  B.  &  A.  63 ;  11  East,  376,  n. 
(a) ;  but  see  Hawk.  b.  I.  c.  76,  s.  1).  A  right  of  way  for  all  the  king's  sub- 
jects  to  pass  and  repass,  with  their  carts  and  carriages,  is  not  restrained,  be- 
cause all  carriages  cannot  pass  and  repass  (R.  v.  Lyon,  5  D.  &  R.  497). 
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The  deft,  may  rebut  a  presumption  of  a  grant  of  the  way,  though  such 
presumption  arises  from  a  possession  of  the  way  beyond  twenty  years,  by 
accounting  for  the  original  possession,  consistently  with  a  title  existing  in 
another.  Thus,  the  presumption  may  be  rebutted  by  proof  that  exercise  and 
enjoyment  of  the  way  are  acquiesced  in,  not  by  the  owner  of  the  inheritance, 
but  by  one  who  possessed  a  temporary  interest  only,  as  a  tenant  for  life  or 
years,  whose  laches  cannot  prejudice  such  owner  of  the  inheritance  (see 
"  ADMISSIONS")  ;  or  by  proof  that,  although  the  enjoyment  was  with  the 
owner  of  the  inheritance,  it  was  not  adverse,  but  was  with  the  leave  and 
license  of  the  owner  of  the  soil,  or  was  exercised  under  a  mutual  mistake 
(3  East,  894;  3  Stark.  Ev.  1217,  1218;  see  the  Prescription  Act,  infra; 
see  the  cases  decided  under  the  statute  2  &  3  Will.  IV.  c.  71,  s.  5,  ante, 
Vol.  I.  p.  802 ;  post,  p.  1253 ;  Beasley  v.  Clark,  2  Bing.  N.  C.  705 ;  Tickle 
v.  Brown,  4  Ad.  &  E.  369  et  seq.,  which  will  equally  apply  here). 

In  order  to  rebut  evidence  of  a  title  to  the  way  by  prescription,  deft,  may 
show  the  commencement  of  it  within  legal  memory  (Co.  Lit.  115;  see  the 
Prescription  Act,  ante,  p.  472,  and  Vol.  I.  pp.  117,  802).  A  grant,  within 
the  time  of  memory,  does  not  necessarily  destroy  the  presumptive  claim,  for 
it  may  be  intended  merely  as  a  confirmation  (2  Bla.  989).  If  repeated 
usage  within  the  time  of  memory  cannot  be  proved,  the  prescription  fails 
(Co.  Lit.  113  b).  So,  a  chasm  or  interruption  in  the  usage,  within  time  of 
memory,  will  destroy  the  prescription,  but  a  tortious  interruption  will  not  (2 
Inst.  653);  neither  will  a  discontinuance  by  the  lessee  of  a  terre-tenant  (2 
Inst.  654 ;  Com.  Dig.  Prescription).  The  prescription  will  be  destroyed  by 
proof  of  unity  of  possession  (3  Taunt.  4 ;  Com.  Dig.  Suspension ;  9  B.  & 
P.  74).  Deft,  may  show  that  the  thing  to  which  the  prescription  is  attached 
no  longer  exists  (4  Rep.  48;  Com.  Dig.  Prescription,  G) ;  but  a  mere  cir- 
cumstantial variation  in  such  thing  will  not  suffice  (Ib.).  A  prescriptive 
right  of  way  to  a  public  towing-path,  on  the  banks  of  a  navigable  tide  river, 
is  not  destroyed  by  that  part  of  the  river  adjoining  the  towing-path  having 
been  converted,  by  statute,  into  a  floating  harbour,  although  such  towing- 
path  was  thereby  subject  to  be  used  at  all  times  of  the  tide,  whereas  it  was 
before  only  used  at  those  times  when  the  tide  was  sufficiently  high  for  the 
purposes  of  navigation  ;  and  such  prescription  is  not  destroyed  by 
a  clause  in  the  statute,  whereby  the  ^undertakers  in  the  work  were  [*1252] 
authorized  to  make  a  towing-path  over  land,  comprising  the  tow- 
ing-path in  question,  on  paying  a  compensation  to  the  owner  of  the  soil  (R. 
v.  Tippett,  3  B.  &  A.  193). 

In  answer  to  a  right  of  way  of  necessity,  as  such  right  is  limited  by  the 
necessity  which  created  it,  deft,  may  show  such  necessity  has  ceased,  fur  on 
such  cession  the  right  of  way  also  ceases ;  therefore,  if,  at  any  subsequent 
period,  the  party  formerly  entitled  to  such  way  can  approach  the  place  to 
which  it  led,  by  passing  over  his  own  land  by  as  direct  a  course  as  he  would 
have  done  by  using  the  old  way,  such  way  will  cease  to  exist  as  of  neces- 
sity (Holmes  v.  Goring,  and  Same  v.  Elliott,  9  Moo.  166;  2  Bing.  76). 
And,  if  a  person  having  a  right  of  way  over  the  close  of  A.,  for  the  occu- 
pation of  his  close  B.,  purchase  an  adjoining  close  C.,  he  cannot  use  the  way 
for  the  occupation  of  the  latter  close  (Laughton  v.  Wards,  Lut.  111).  But 
a  way  of  necessity  exists  after  unity  of  possession  of  the  close  to  which,  and 
the  close  over  which  it  leads,  and,  after  a  subsequent  severance:  if  a  person 
purchases  close  A.,  with  a  way  of  necessity  thereto  over  close  B.,  a  stranger's 
land,  and  afterwards  purchases  close  B.,  and  then  purchases  close  C.,  adjoin- 
ing close  A.,  and  through  which  he  may  enter  the  close  A.,  and  then  sells 
close  B.,  without  reservation  of  any  way,  and  then  sells  closes  A.  and  C., 
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the  purchaserofclo.se  A.  shall,  nevertheless,  have  the  ancient  way  of  neces- 
sity to  close  A.  over  close  B.  (Bucksby  v.  Coles,  5  Taunt.  311). 

Competency  of  Witnesses. 

An  inhabitant  of  the  parish  is  not  a  competent  witness  for  the  deft.,  to 
prove  the  road  is  not  a  public  way  (1  B.  &  A.  66 ;  15  East,  474;  10  Mod. 
150).  A  person  is  competent  to  prove  a  road  to  be  an  highway,  though  he 
has  agreed  to  grant,  at  an  annual  rent,  a  way  across  his  own  land,  which 
cannot  be  used  unless  the  disputed  road  be  established  (Peak.  Ad.  Ca.  18). 
A  person  who  has  subsequently  become,  or  who  is  to  become,  entitled, 
or  who  has  purchased  the  right  of  way,  is  not  competent,  for  the  pit.,  to 
prove  it 
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Form  of  Pleadings  as  to. 

A  RIGHT  of  way,  either  public  (1  H.  Bl.  352;  8  T.  R.  606  ;  2  Sound. 
158  c,  n.  4,  6)  or  private  (Ib.) ;  and  whether  by  grant  (2  Mod.  274;  3  East, 
294),  will  (1  B.  &  P.  371  ;  1  Saund.  323,  n.  6;  2  Saund.  151  c),  or  pre- 
scription (1  East,  350;  1  B.  &  P.  371  ;  1  Saund.  322,  n.  6),  custom,  or  of 
necessity  (1  Saund.  323 ;  8  T.  R.  50 ;  Lut.  1487),  must  be  pleaded  speci- 
ally, and  cannot  be  given  in  evidence  under  the  general  issue. 

The  mode  of  pleading  a.  public  right  of  way  has  already  been  considered, 
when  showing  how  it  should  be  stated  in  a  declaration.  The  termini  of  a 
public  way  need  not  be  stated  (ante,  p.  1239) ;  if  the  right  be  qualified  as 
to  the  mode  or  time  of  user,  &c.,  the  plea  should  state  it  accordingly  (ante* 
p.  1240). 

*By  2  &  3  Will.  IV.  c.  71,  s.  5,  it  is  enacted,  that  in  all  plead- 
[  *1253  ]  ings  to  actions  of  trespass,  and  in  all  other  pleadings,  wherein 
before  the  passing  of  the  act  it  would  have  been  necessary  to 
allege  the  right  to  have  existed  from  time  immemorial,  it  shall  be  sufficient 
to  allege  the  possession  thereof  as  of  right,  by  the  occupiers  of  the  tene- 
ments, in  respect  whereof  the  same  is  claimed  for  and  during  such  of  the 
periods  mentioned  in  the  act  (twenty  or  forty  years),  as  may  be  applicable 
to  the  case,  without  claiming  in  the  name  or  right  of  the  owner  of  the  fee. 
as  is  now  usually  done ;  and  if  the  other  party  shall  intend  to  rely  on  any 
proviso,  exception,  incapacity,  disability,  contract,  agreement,  or  other  mat- 
ter hereinbefore  mentioned,  or  any  cause  or  matter  of  fact,  or  of  law  not. 
inconsistent  with  the  simple  fact  of  enjoyment,  the  same  shall  be  specially 
alleged  and  set  forth,  in  answer  to  the  allegation  of  the  party  claiming,  and 
shall  not  be  received  in  evidence  on  any  general  traverse,  or  denial  of  such 
allegation.  It  suffices  to  allege  the  user  for  twenty  years  before  the  com- 
mencement of  the  suit,  it  would  be  incorrect  to  allege  it  to  have  been  for 
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twenty  years  before  the  trespasses  complained  of  (Wright  v.  Williams,  1  M. 
&  W.  77;  Richards  v.  Fry,  7  Ad.  &  E.  698).  The  enjoyment  must  be 
alleged  to  be  as  of  right,  and  the  omission  will  not  be  cured  by  verdict  (Hoi- 
ford  v.  Hankinson,  5  Q.  B,  584). 

In  pleading  a  private  way,  it  should  be  stated  specially  by  what  title  the 
deft,  claims  the  way;  as,  that  he  is  seised  in  fee,  &c.,  and  claims  the  way 
by  prescription,  by  grant,  or  by  necessity;  and  in  this  respect  a  plea  differs 
from  a  declaration  for  the  disturbance  of  a  way,  which  shows  merely  that 
pit.  was  possessed  of  the  property  in  respect  of  which  the  right  is  claimed 
(ante,  p.  1238;  3  T.  R.  766  ;  2  Saund.  113).  As  to  the  mode  of  pleading 
a  private  right  of  way  in  general,  see  Com.  Dig.  Chemin,  D,  2,  &c. ;  Bae. 
Abr.  Highways,  C;  see  2  &  3  Will.  IV.  c.  71 ;  supra.  Where,  to  an.  action 
of  trespass  quare  dausumfregit,the  deft.,  in  a  plea  of  justification  of  a  right 
of  way  over  the  locus  in  quo,  stated  the  surrender  of  a  copyhold  to  him, 
with  all  ways  then  used  by  the  tenants  and  occupiers  thereof,  and  that  he 
was  admitted  and  continued  seised,  and,  being  so  seised,  and  having  occasion 
fo  use  the  way,  committed  the  trespass ;  and  it  being  proved  that  he  was 
seised  of  the  premises  in  respect- of  which  the  right  of  way  was  claimed,  and 
occupied  only  by  means  of  a  tenant  to  whom  the  premises  were  demised,  it 
was  held  that  he  was  an  occupier,  to  sustain  the  plea  of  justification  pleaded, 
as  the  words  of  the  plea  were  sufficiently  large  to  comprehend  all  the  pur- 
poses for  which  a  person  seised  might  lawfully  use  the  way  (Hollisv.  Proud, 
2  D.  &  R.  31,  nom.  Proud  v.  Hollis,  1  B.  &  C.  8).  And  where,  in  trespass 
quare  clausum  fregit,  plea  that  deft,  was  seised  in  his  demesne  as  of  fee  of 
a  messuage,  &c.  in  the  parish,  and  that  he,  and  all  those  whose  estate,  &c,, 
hath  a  right  of  way  for  himself,  his  and  their  farmers  and  tenants,  occupiers 
of  the  messuage,  &c.,  over  the  locus  in  quo  to  and  from  the  messuage,  &c., 
as  appertaining  thereto;  replication  that  deft.,  and  all  those,  &c.,  have  not 
the  said  way  as  appertaining  to  the  said  messuage,  &c.;  it  was  held,  that 
the  deft.'s  showing  that  he  was  seised  in  fee  of  an  ancient  messuage  in  the 
parish  to  which  a  right  of  way,  as  pleaded,  over  the  locus  in  quo  belonged, 
was  evidence  sufficient  to  support  his  plea,  although  the  messuage  was  let 
to,  and  in  the  occupation  of,  a  tenant,  and  the  deft,  only  occupied  a  newly- 
built  house  in  the  parish  at  the  time  of  the  trespass  (Stott  v.  Stott,  16  East, 
343). 

When  there  has  been  an  actual  grant  of  the  way,  the  plea  should  be  framed 
accordingly,  setting  forth  such  grant,  and  making  a  profert  of  it  (see  1  B. 
&  P.  371 ;  3  East,  294;  1  T.  R.  561). 

There  is  nothing  in  2  &  3  Will.  IV.  c.  71,  to  interfere  with  a 
*claim  of  right  of  way  by  express  grant  (see  Whalley  v.  Thomp-  [  *1254  ] 
son,  1  B.  &  P.  371;  Campbell  v.  Wilson,  3  East,  294;  Senhouse 
v.  Christian,  1  T.  R.  561). 

When  there  is  no  existing  grant,  and  there  is  reason  to  apprehend  that -a 
prescriptive  right  of  way  may  have  been  extinguished  by  unity  of  possession, 
it  must  then  be  claimed  as  a  way  by  non-existing  grant,  stating  it  to  be  lost 
and  destroyed  by  accident,  to  avoid  the  necessity  of  a  profert  (3  T.  R.  157; 
1  Saund.  323  a;  3  East,  294  ;  Livet  v.  Wilson,  3Bing.  115 ;  Plant  v.  James, 
5  B.  &  Ad.  791 ;  4  Ad.  &  E.  749;  Bright  v.  Walker,  1  C,  M.  &  R.  211, 
per  Parke,  B. ;  3  Ch.  PI.  393 ;  Blewitt  v.  Tregonning,  3  Ad.  &  E.  554).  As 
to  a  right  of  way  under  a  local  act  and  award,  see  Logan  v.  Burton,  5  B.  & 
C.  513;  Basset  v.  Mitchell,  2  B.  &  Ad.  99. 

In  such  plea,  the  names  of  the  parties  to  the  supposed  grant  must  be  stated 
(10  East,  55);  and,  if  there  be  any  doubt  as  to  them,  or  in  other  respects, 
other  pleas  should  be  added.  It  must  be  stated  in  such  plea  that  the  same 
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person  was  seised  in  fee  of  both  closes,  simul  ct  scmel,  and,  being  so  seised, 
he  granted  one  of  them  (1  Saund.  323  a).  Where  there  hns  not  been  a 
unity  of  possession,  and  the  way  has  been  used  immemorial ly,  it  must  then 
be  pleaded  as  a  way  by  prescription  (B.  N.  P.  74). 

As  to  when  it  is  advisable  to  plead  a  right  of  way  claimed  by  immemorial 
prescription,  see  Ch.  PI.  by  Pearson,  781.  The  deft,  must  show  his  titlo 
from  the  freeholder,  or  justify  as  his  servant,  and  then  prescribe  in  right  of 
the  freehold,  and  those  whose  estate  he  had  (Ib.).  And,  before  the  passing 
of  the  2  &  3  Will.  IV.  c.  71,  it  was  necessary  to  support  this  plea  to  esta- 
blish that  the  easement  existed  from  time  immemorial,  i.  e.  from  the  reign  of 
Richard  I. 

In  a  plea  of  right  of  way  of  necessity,  the  title  to  it  must  be  stated,  viz. 
that  such  way  arose  from  a  grant  (2  Lut.  1487),  stating  such  grant  as  in  a 
plea  of  way  by  grant  (2  Saund.  323  a;  see  10  East,  55 ;  4  M.  &  S.  487 ; 
6  Taunt.  411).  If  the  origin  of  a  way  of  necessity  cannot  any  longer  be 
traced,  but  the  way  has  been  used  without  interruption,  it  must  then  be 
claimed  as  a  way  either  by  grant  or  prescription,  according  to  the  circum- 
stances of  the  case. 

The  termini  and  course  of  a  private  way  should  be  stated ;  and  as  to  the 
mode  of  stating  it,  and  what  a  variance,  see  ante,  p.  1240. 

It  is  not  necessary  to  describe  all  the  closes  intervening  between  the  two 
termini  (see  Simpson  v.  Lewthwaite,  3  B.  &  Ad.  226 ;  Duncan  v.  Louch,  6 
Q.  B.  904). 

If  the  right  be  qualified  in  the  mode  or  time  of  user  or  otherwise,  the 
game  should  be  stated  accordingly ;  and  as  to  what  a  variance,  see  ante, 
p.  1239. 

A  right  of  way  for  agricultural  purposes  is  limited  and  qualified,  and  does 
not  necessarily  confer  a  right  of  user  for  general  and  universal  purposes 
(Jackson  v.  Stacey,  Holf,  N.  P.  455;  Cowling  v.  Higginson,  4  M.  &  W. 
245 ;  see  Monmouthshire  Canal  Company  v.  Harford,  6  M.  &  W.  173).  In 
trespass  for  breaking,  &c.,  a  close  called  Hencroft,  the  deft,  pleaded  that  B. 
being  seised  in  fee  of  the  close,  and  also  of  a  certain  dye-house,  released  the 
same  to  C.  and  his  heirs,  to  hold  to  such  uses  as  he  should  appoint;  that  C. 
appointed  the  dye-house,  with  a  way  for  the  occupiers  thereof  over  the  close, 
to  such  uses  as  H.  should  appoint,  and  that  H.  devised  the  dye-house  and 
footway  to  deft.,  wherefore  deft,  being  the  occupier  of  the  dye-house,  com- 
mitted the  trespasses.  The  pit.  demurred  after  setting  out  on  oyer  the 
indenture,  whereby  he  granted,  bargained,  &c.,  to  H.  all  those  newly  erected 
buildings  standing  partly  on  the  close  called  Hencroft,  and  partly  on  the 
croft  called  Bournes,  together  with  all  roads,  ways,  &c.,  with 
[  *1255  ]  the  *said  premises  usually  held,  &c.,  the  said  C.  reserving  to 
himself  exclusively  the  close  called  Hencroft,  with  the  rights, 
privileges,  &c.,  within,  and  to  the  same  belonging:  held  bad  (Tatton  v. 
Hammersley,  3  Ex.  279). 

The  R.  G.  H.  T.  4  Will.  IV.  provide,  that  where  in  an  action  of  trespass 
q.  c.  f.,  the  deft,  pleads  a  right  of  way  with  carriages  and  cattle,  and  on 
foot  in  the  same  plea,  and  issue  is  taken  thereon,  the  plea  shall  be  taken 
distributively;  and,  if  a  right  of  way  with  cattle  and  on  foot  only  shall  be 
(bund  by  the  jury,  a  verdict  shall  pass  for  the  deft,  in  respect  of  such  of  the 
trespasses  as  shall  not  be  so  justified,  and  in  all  actions  in  which  such  right 
of  way  or  other  similar  right  is  so  pleaded  that  the  allegations  as  to  the 
extent  of  the  right  are  capable  of  being  construed  distributively,  they  shall 
be  taken  distributively.  Where,  therefore,  the  plea  claims  a  right  of  way 
to  fetch  water  and  goods,  it  may  be  found  for  pit.  as  to  one,  and  deft,  as  to 
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the  other  (Knight  v.  Moore,  3  Bing.  N.  C.  3 ;  Phythian  v.  White,  1  M.  & 
W.  216);  but  the  plea  cannot  be  taken  distributively  where  the  right  proved 
is  a  qualified  one,  and  not  part  of  the  right  alleged  (Higham  v.  Rabett,  5 
Bing.  N.  C.  622 ;  and  see  Brunton  v.  Hall,  ante,  p.  1239). 

Replication.']  The  pit.  may  deny  the  way,  and  conclude  to  the  country 
(1  Saund.  103  b),  or  allege  that  the  deft,  used  the  way  to  another  tenement 
than  that  alleged  in  the  plea  (16  East,  350).  To  a  plea  of  a  privale  way, 
the  deft.'s  seisin,  or  title,  might  formerly  have  been  denied ;  and  the  pit. 
might,  under  such  replication,  give  in  evidence  an  order  of  justices  upon  an 
inclosure  act,  and  award  thereon,  whereby  the  public  or  private  way  has 
been  stopped  (Davison  v.  Gill,  1  East,  64;  Selw.  N.  P.  1130)  By  not 
denying  such  seisin,  or  title,  pit.  admitted  it  (16  East,  343).  If  the  pit. 
means  to  insist  that  the  occupation  was  in  another,  he  should  reply  that  fact, 
admitting  the  seisin  (Ib.).  Where  the  pit.  cannot  deny  the  plea,  and  only 
insists  that  the  deft,  trespassed  out  of  the  way,  or  was  guilty  of  unnecessary 
damage  in  removing  an  obstruction,  or  actually  converted  the  materials  to 
his  own  use,  in  order  to  save  unnecessary  expense,  the  pit.  should  not  deny 
the  right  of  way,  but  should  merely  new  assign  extra  viam,  &c.,  but  he 
may  do  both.  And,  where  a  right  of  way  is  claimed,  which  is  disputed  by 
the  owner  of  the  close,  and  the  deft,  has  committed  trespasses  in  other  parts 
besides  those  over  which  he  claims  the  way,  if  the  deft,  plead  the  right  of 
way,  the  deft,  must  traverse  it,  and  further  state,  in  a  new  assignment,  that 
the  deft,  committed  trespasses  in  the  other  parts  of  the  close  (1  Saund.  300, 
and  ib.  n.  (a)  ).  So,  if  the  deft,  has  used  the  way,  &c.,  in  a  different  man- 
ner from  what  he  was  entitled  to  do  under  the  grant,  the  pit.  must  new 
assign  (1  Saund.  300  a;  1  Moo.  &  R.  382;  Jones  v.  Price,  3  Bing.  N.  C. 
52 ;  Ch.  PI.  by  Pearson,  777). 

To  trespass  q.  c.  f.  and  pulling  down  posts  in  the  close,  the  deft,  pleaded 
a  public  way  and  removal  of  the  posts  obstructing  it.  On  a  traverse  of 
the  way  the  deft,  may  prove  any  public  way  over  the  close,  and  is  not 
confined  to  that  part  where  the  posts  stood  (Webber  v.  Sparkes,  10  M.  & 
W.  485). 

By  new  assigning,  the  pit.  may  frequently  obtain  full  costs,  which  other- 
wise he  would  not  recover:  thus,  on  a  plea  of  not  guilty  to  a  new  assign- 
ment of  extra  viam,  the  pit.,  though  he  should  obtain  a  verdict  for  less  than 
forty  shillings  damages,  is  entitled  to  full  costs,  without  a  judge's  certificate 
(Tidd,  Pr.  8th  ed.  1002;  1  East,  351  ;  1  Saund.  300;  3  B.  &  A.  433; 
unless  the  way  pleaded  was  set  forth  by  metes  and  bounds  (Ib.;  Hull.  86; 
1  East,  351 ;  and  see  9  Pri.  336) ;  or  unless  the  deft,  confesses  the 
trespasses  newly  assigned,  *and  abandons  that  part  of  the  gene-  [*1256] 
ral  issue  to  the  declaration  pleaded  as  to  them  (1  B.  &  B.  46~>). 

See  a  replication  denying  the  right  of  way  pleaded  under  2  &  3  Will. 
IV.  c.  71  ;  Ch.  PI.  by  Pearson,  780.  The  pit.  may  also  traverse  that  the 
said  fences  were  erected,  or  standing,  or  that  they  were  in,  upon,  &c.,  any 
part  of  the  said  footway,  &c.,  and  may  also  new  assign  extra  viam;  he 
may  also  deny  that  the  deft,  was  the  occupier  of  the  close,  in  respect  of 
which  the  way  was  claimed  at  the  time  the  trespasses  were  committed  (Ib.). 
Under  a  traverse  of  the  right  of  way  the  pit.  may  show,  without  new  assign- 
ing, that  the  deft,  had  a  right  of  way  for  certain  purposes  only,  and  that  hd 
used  it  for  other  purposes  (Cowling  v.  Higginson,  4  M.  &  W.  245).  So, 
pit.  may  show  that  the  way  claimed  has  been  extinguished  by  unity  of  pos- 
session (Onley  v.  Gardiner,  ante,  p.  1242;  Clayton  v.  Corby,  ante,  p.  1242; 
Clay  v.  Shackery,  2  M.  &  R.  244).  In  trespass  to  a  plea  under  the  statute, 
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the  pit.  replied  that  before  the  period  of  twenty  years  one  W.  C.  was  seised 
in  fee  as  well  of  the  close  mentioned  in  the  declaration  as  of  the  close  called 
W.,  and  continued  so  seised  during  part  of  the  twenty  years,  to  wit,  until, 
&c.,  when  he  died  so  seised :  held  bad,  for  that  unity  of  seisin  was  not  in- 
consistent with  the  right  as  alleged  in  the  plea,  and  unity  of  possession,  if 
that  were  meant  by  the  replication,  might  have  been  given  in  evidence  under 
a  traverse  of  the  right  as  alleged  in  the  plea  (England  v.  Wall,  10  M.  &  W. 
699).  Under  this  traverse  pit.  may  also  show  a  license  to  the  deft,  just 
before  the  commencement  of  the  period  (Clay  v.  Shackery,  supra;  Colches- 
ter v.  Roberts,  4  M.  &  W.  769).  A  parol  license  may  be  replied  to  a 
twenty  years'  plea,  if  it  cover  the  whole  of  that  time  (Tickle  v.  Brown,  4 
Ad.  &  E.  383).  But,  on  a  common  traverse  of  a  twenty  years'  right,  it 
may  be  shown  that  the  license  has  been  renewed  from  time  to  time,  on  the 
application  of  deft.  (Monmouth  Canal  Company  v.  Horford,  1  C.  M.  &  R. 
614 ;  see  Kinlock  v.  Neville,  6  M.  &  W.  795,  where  it  was  decided  that 
pit.  must  reply  specially  that  the  right  was  enjoyed  for  part  of  the  twenty 
years,  under  an  act  of  parliament,  and  that  the  right  had  ceased). 

He  may  also  show  that  the  enjoyment  was  by  stealth  or  by  grant  (Bright 
v.  Walker,  1  C.  M.  &  R.  211);  or  that  it  was  exercised  in  the  absence  or 
ignorance  of  the  parties  interested  in  opposing  the  claim  (Bright  v.  Walker, 
supra;  Beasley  v.  Clarke,  2  Bing.  N.  C.  705). 

De  injurid  cannot  be  replied,  see  "  REPLICATION,"  ante,  p.  820. 

The  interruption  must  be  adverse,  not  a  mere  discontinuance  of  user  by 
the  claimant,  and  this  is  a  question  for  the  jury  (Carr  v.  Foster,  3  Q.  B. 
581). 

In  order  to  defeat  a  forty  years'  plea  the  license  must  be  in  writing,  and 
the  pit.  may  show  that  the  enjoyment  was  by  parol,  under  a  simple  traverse 
of  that  plea  (Tickle  v.  Brown,  4  Ad.  &  E.  383 ;  Beasley  v.  "Clark,  2  Bing. 
N.  C.  709).  The  plea  claimed  an  enjoyment  for  thirty  years  next  before 
the  action ;  the  replication  stated  a  life  estate  in  the  land  for  part  of  the 
above  period.  The  deft,  rejoined  that  the  said  life  estate  did  not  continue 
during  any  part  of  the  said  thirty  years:  issue.  Held,  that  deft,  might  give 
evidence  of  an  enjoyment  for  two  periods,  one  next  before,  the  other  next, 
after  the  life  estate  amounting  together  to  thirty  years,  but  in  the  absence  of 
such  special  replication,  thirty  consecutive  years  must  be  shown  (Clayton  v. 
Corby,  2  Q.  B.  813). 

As  to  replying  specially  the  exceptions  in  the  act  2  &  3  Will.  IV.  c.  71, 
«.  8,  ante,  p.  1241,  see  Wright  v.  Williams,  1  M.  &  W.  77.     The  replica- 
tion of  a  life  estate  must  show  that  the  pit.  is  the  person  *entitled 
[*1257]    to  the  reversion  expectant  on  the  determination  of  the  life  estate 
(Ib.).     The  pit.,  assigneee  of  a  lease  granted  for  lives  by  a  bishop 
in  right  of  his  see,  used  a  way,  without  interruption,  to  and  from  his  premi- 
ses for  more  than  twenty  years  over  the  locus  in  quo,  called  the  A ; 

deft.,  by  assignment  of  a  similar  lease  of  it,  obstructed  the  way;  in  case 
for  this  obstruction  it  was  held,  that  since  the  2  &  3  Will.  IV.  c.  71,  the 
above 'user  conferred  no  title  as  against  the  reversioner,  the  bishop;  nor, 
secondly,  against  his  lessee  or  persons  claiming  under  such  lessee  during 
the  term  (Walker  v.  Bright,  16  M.  &  W.  211).  The  deft,  may  rejoin  that 
the  enjoyment  was  either  wholly  before  the  tenancy  for  life  (if  still  subsist- 
ing), or  partly  before  or  partly  after,  if  it  be  ended  (Clayton  v.  Corby,  2  Q. 
B.  817;  2  Gal.  &  Dav.  174). 
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Precedents. 

See  a  plea  under  2  &  3  Will.  IV.  c.  71,  of  a  private  way  enjoyed  for 
twenty  years,  Payne  v.  Shedden,  1  M.  &  R.  382,  and  other  forms, *Ch.  PI. 
by  Pearson,  title  "  WAY." 


Evidence. 

The  necessary  evidence  must  depend  upon  the  issue  taken  by  the  plead- 
ings; as  to  the  mode  of  proving  a  public  right  of  way,  see  ante,  p.  1241. 

Where  each  of  the  two  counts  in  the  declaration  alleged  trespasses  in  the 
same  two  closes,  and  deft,  pleaded  a  right  of  way  over  both  closes,  the  pit. 
replied  traversing  the  way,  and  new  assigned  extra  viam,  payment  of  money 
into  court  thereon  and  acceptance  in  satisfaction.  The  jury  found  the  right 
over  both  closes :  held,  that  deft,  was  entitled  to  a  verdict,  and  was  not 
bound  to  show  two  rights  of  way  (Wood  v.  Wedgewood,  1  C.  B.  273).  So, 
a  declaration  charging  a  trespass  in  close  B.,  and  that  deft,  cut  down  the 
plt.'s  rails  there.  The  deft,  pleaded  not  guilty,  and  that  the  rails  were 
wrongfully  erected,  and  standing  across  a  certain  public  highway,  &c.  The 
pit.  traversed  that  the  rails  were  standing  across,  &c.  The  pit.  proved  that 
deft,  had  cut  down  his,  the  plt.'s,  rails  in  close  B.,  partly  on  and  partly  out 
of  the  highway.  Held,  there  being  no  new  assignment,  that  deft,  was  enti- 
tled to  the  verdict  (Bracegirdle  v.  Peacock,  ^8  Q.  B.  174).  As  to  the  mode 
of  proving  a  private  right  of  way,  ante,  p.  1247). 

In  pleading  a  prescriptive  right  of  way  it  is  not  necessary  to  describe  all 
the  closes  intervening  between  the  two  termini ;  and,  therefore,  where,  to 
trespass  for  breaking  and  entering  the  plt.'s  closes,  the  deft,  pleaded,  "  that 
he  was  seised  in  fee  of  land  next  adjoining  to  one  of  the  said  closes  in  which," 
&c.,  and  then  claimed  in  respect  of  the  said  land,  a  way  from  the  said  land, 
unto  and  into,  through,  over,  and  along  the  said  closes  in  which,  &c. ;  and 
unto  and  into  a  certain  common  king's  highway;  and  at  the  trial  the  deft, 
proved  a  certain  prescriptive  right  of  way  from  his  land  into  and  over  the 
land  of  third  persons,  and  thence  into  and  over  the  plt.'s  closes,  and  thence 
into  a  common  highway :  held,  that  the  plea  was  sufficiently  proved ;  and 
this,  though  it  appeared  that  part  of  deft.'s  land  did  adjoin  to  one  of  the  plt.'s 
closes,  and  that,  by  permission  of  the  latter,  the  deft,  had  sometimes  used  a 
way  from  that  part  of  his  land  over  the  plt.'s  adjoining  closes,  as  well  as  the 
way  to  which  the  plea  was  meant  to  refer  (Simpson  v.  Lewthwaite,  3  B.  & 
Ad.  226). 

An  indictment  for  obstruction  of  a  public  way,  describing  it  as 
*from  A.  towards  and  unto  B.,is  satisfied  by  proof  of  a  public  way  [*1258] 
leading  from  A.  to  B.,  though  turning  backwards  between  A.  and 
B.  at  an  acute  angle,  and  though  the  part. from  A.  to  the  angle  be  an  imme- 
morial way,  and  the  part  from  the  angle  to  B.  be  recently  dedicated  (Rex  v. 
Downshire  (Marchioness  of),  5  Nev.  &  M.  662 ;  4  Ad.  &  E.  232).  B.  was 
a  church  ;  the  path  from  A.,  after  passing  the  point  at  which  the  obstruction 
took  place,  reached  the  church-yard,  but  not  the  church,  before  reaching  the 
angle :  held,  by  Lord  Denman,  C.  J.,  and  semlle,  per  Coleridge,  J.,  that 
this  proof  would  not  have  supported  an  indictment  describing  the  whole  as 
an  immemorial  way  (Ib.). 

Enjoyment  of  a  profit-d-prendre  by  the  owners  and  occupiers  of  a  parti- 


1258 


WAY,  DEFENCE  UNDER  RIGHT  OF. 


cular  estate,  during  living  memory,  without  any  evidence  of  user  or  non- 
user  at  any  antecedent  period,  is  evidence  of  a  prescriptive  right,  hut  will 
not  support  a  plea  of  a  lost  grant  (Blewitt  v.  Trcgonning,  5  Nev.  &  M.  308; 
3  Ad.  &  E.  554;  1  H.  &  W.  432X 

In  order  to  support  such  plea  of  a  lost  grant,  some  evidence  tending  to 
point  the  user,  as  regards  its  commencement,  to  the  period  of  the  supposed 
grant,  must  be  given  (Ib.). 

If  the  way  has  been  enjoyed  by  the  claimant,  not  openly  and  in  the 
manner  a  person  rightfully  entitled  would  have  used  it,  but  by  stealth,  as  a 
trespasser  would  have  done, — if  he  should  have  occasionally  asked  the  per- 
mission of  the  occupier  of  the  land,  no  title  would  be  acquired,  because  it 
was  not  enjoyed  as  of  right :  for  the  same  reason  it  would  not,  if  there  had 
been  unity  of  possession,  during  all  or  part  of  the  time,  for  then  the  claimant 
would  not  have  enjoyed  "as  of  right"  the  easement,  but  the  soil  itself 
(Bright  v.  Walker,  1  C.  M.  &  R.  211). 

To  trespass  q.  c.f.  the  deft,  pleaded  that  A.  C.  was  seised  in  fee;  and, 
being  so  seised,  granted  a  right  of  way  by  non-existing  grant.  The  pit. 
replied,  traversing  the  grant:  held,  that  on  these  pleadings  it  was  not  com- 
petent for  the  pit.  to  give  evidence  to  show  that  A.  C.  was  not  seised  in  fee 
for  the  purpose  of  rebutting  the  presumption  of  the  grant  (Cowlishaw  v. 
Cheslyn,  1  Cr.  &  J.  48).  On  the  ground  that  the  denial  of  a  grant  does  not 
put  in  issue  the  seisin  of  the  grantor  where  the  seisin  or  title  is  so  stated  as 
to  be  traversable  (Cooke  v.  Blake,  1  Ex.  220,  240 ;  see  Blewitt  v.  Tregon- 
ning,  3  Ad.  &  E.  554).  A  right  of  carriage-way  will  support  a  plea  of 
footway  (Davies  v.  Stephens,  7,0.  &  P.  570).  Proof  of  a  public  way  is  not 
inconsistent  with  its  being  also  a  private  way  (Brovvnlow  v.  Tomlinson,  1 
Man.  &  G.  484).  Evidence  of  user  of  a  road  with  horses,  carts,  and  car- 
riages, for  certain  purposes,  does  not  necessarily  prove  the  right  of  road  for 
all  purposes,  but  the  extent  of  a  right  is  a  question  for  the  jury  under  all  the 
circumstances  of  the  case  (Cowling  v.  Higginson,4  M.  &  W.  245  ;  1  H.  & 
W.  269). 

A  deed  reserved  to  the  deft,  a  right  of  way  over  a  yard  "  to  the  stable 
and  loft  over  the  same,  and  the  space  or  opening  under  the  loft  and  now 
used  as  a  wood-house,"  and  also  the  use  of  the  yard,  "  in  common  with  the 
pit.  and  his  tenants  for  the  time  being,  it  being  the  intent  that  the  whole  of 
the  yard  should  lie  open  and  undivided  as  the  same  then  was,  without  any 
buildings  to  be  erected  thereon,  and  that  the  yard  should  be  used  in  common 
by  the  occupiers  of  the  plt.'s  and  deft.'s  messuages,  in  the  same  manner  as 
the  tenants  thereof  had  been  accustomed  to  use  the  same."  The  deft,  con- 
verted the  loft  and  the  space  thereunder,  which  had  been  used  as  a  wood- 
house,  into  a  cottage:  held,  1st,  that  the  deed  did  not  justify  the  deft,  in 
using  the  yard  after  the  cottage  was  built,  for  that  such  a  user  was  not  the 
accustomed  user  which  had  *been  reserved ;  2nd,  that  the  reser- 
[*1259]  vation  of  the  way,  "To  the  space  or  opening  under  the  loft,  and 
now  used  as  a  wood-house,"  was  to  be  taken  as  identifying  the 
locality,  and  confining  the  way  to  a  piece  of  open  ground  generally,  and  not 
specifically  to  a  wood-house;  but  that  the  conversion  of  the  open  space  to  a 
cottage  was  an  alteration  in  substance,  and  that  the  deft,  had  no  right  of 
way  to  the  cottage  (Allan  v.  Gomme,  3  P.  &  D.  581  ;  11  Ad.  &  E.  759; 
see  the  cases  decided  on  the  2  &  3  Will.  c.  71  ;  ante,  p.  1253;  and  see 
Vol.  I.  pp.  117,  123,  802,  which  will  apply  here). 

To  trespass  q.  c.f.  deft,  pleaded  a  right  of  way  in  the  close.  The  pit. 
new  assigned  extra  viam ;  deft,  pleaded  not  guilty,  and  that  the  pit.  had 
obstructed  it,  and  therefore  deft,  deviated.  Replication,  de  ivjurid,  &c. 
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Held,  that  pit.  might  show  that  there  was  an  admitted  way  over  the  close 
which  he  had  not  obstructed,  and  deft,  could  not  obtain  a  verdict  by  showing 
a  disputed  way  over  it  which  had  been  obstructed  (Ellison  v.  lies,  11  Ad.  & 
E.  665).  In  a  similar  action  deft,  pleaded  a  right  of  way,  pit.  new  assigned 
for  trespasses  in  another  part  of  the  close,  not  in  the  pretended  way ;  the 
deft,  plea  Jed  thereto  the  general  issue,  and  that  deft,  deviated  from  the  way 
mentioned  in  the  first  plea  because  pit.  had  obstructed  it,  to  which  there  was 
a  replication  de  injuria,  &c. :  held,  that  pit.  had  not  admitted  the  right  of 
way,  and  that  deft,  was  bound  to  prove  it  (Robertson  v.  Gantlett,  16  M.  & 
W.  289). 

Where  the  deft,  seeks  to  establish  a  public  way  over  plt.'s  close  by 
proving  repairs  done  by  the  surveyor  of  the  township,  pit.  may  show  that 
they  were  done  by  agreement  between  the  surveyor  and  plt.'s  steward,  and 
that  the  latter  was  to  pay  for  them,  and  pit.  is  not  called  upon  to  show  that 
the  steward  had  authority  to  make  such  agreement  (Ferrand  v.  Milligan,  7 
Q.  B.  730). 

How  to  rebut  the  right,  see  ante,  p.  1251 ;  as  to  what  issue  the  plead- 
ings will  raise,  see  ante,  p.  1255;  as  to  competency  of  witnesses,  ante,  p. 
1252. 

The  grant  of  a  right  of  way  may  be  explained  by  evidence  of  the  state  of 
the  premises  at  the  time  of  the  grant,  but  not  by  the  acts  or  declarations  of 
the  parties  before  or  after,  unless  it  is  uncertain  which  of  two  days  be  meant 
(Osbornev.  Wise,  7  C.  &  P.  761,  per  Parke,  B.). 


WILLS.(a) 

Proof  of  Will  of  Personal  Property,  p.  1259. 

Proof  of  Will  of  Real  Property,  p.  1260. — Production  and  Proof  of  Will, 

p.     1260. — Calling   attesting    Witness,  and  proving   Execution,   p. 

1261. — Proof  of  Testator's  Signing  and  Subscription,   p.  1262. — 

Proof  of  Attestation,  p.  1263. — Who  a  credible  Witness  to  attest,  p. 

1264. — Wills  Laiv  Amendment  Act,  p.  1266. — Proof  of  Publication, 

p.  1266.— Proof  of  Wills  Thirty  Years  old,  p.  1267. 
Proof  of  Will  of  Copyhold  Property,  p.  1267. 
Parol  Evidence,  ivhen  admissible  to  explain,  fyc.  a  Will,  p.  1267. 
Proof  of  Vacation :  by  Revocation,  p.  1269. — By  subsequent  Will  or  Codi- 

ci>,    p.    1269. — By   other    Writing,    p.    1269. — By    Cancelling,    p. 

1270. — By  Implication,  p.  1270.—  By  Fraud,  Incapacity,  &c.,  p. 

1271. 
Proof  of  Want  of  Capacity  to  Vacate  a  Will,  p.  1271. 


Proof  of  Will  of  Personal  Property.}     A  will  of  personal  property  is 
proved  by  production  of  the  probate ;  i.  e.  a  copy  of  the  original 
will,  under  the  seal  of  the  ordinary,  or  metropolitan,  ^together  [  *1260  ] 
with  a  certificate  of  its  having  been  proved  before  him  (2  Bla. 
Com.  508  ;   R.  v.  Barnes,  1  Stark.  243  ;  Pinney  v.  Pinney,  8  B.  &  C.  335). 
In  Rex  v.  Inhabitants  of  Netherseal,  4  T.  R  260 ;  Lord   Kenyon  says, 

(a)  2  U.  S.  Dig.  p.  669;  2  Supp.  U.  S.  Dig.  p.  945 ;  I  Ann.  Dig.  p.  484;  2  Id.  p.  731 ; 
3   Id.  p.  431. 
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"  Nothing  but  the  probate,  or  letters  of  administration,  with  the  will  annexed, 
are  legal  evidence  of  the  will,  in  all  cases  respecting  personalty."  But,  in 
Dean  v.  Barnard,  Cowp.  595,  it  appears  to  have  been  admitted  that  an 
authentic  certificate  from  the  Prerogative  Court,  produced  by  the  proper  offi- 
cer, was  equivalent  to  the  probate  itself,  being,  in  fact,  the  same  thin^,  only 
under  another  form.  Although,  however,  the  probate  has  been  produced, 
the  will  itself  cannot  be  read  in  evidence  upon  the  mere  production  of  it  by 
the  officer  of  the  Ecclesiastical  Court,  without  some  indorsement  upon  it  for 
the  purpose  of  authentication  (R.  v.  Barnes,  1  Stark.  243 ;  see  Pinney  v. 
Pinney,  supra;  Doe  v.  Mew,  7  Ad.  &  E.  240).  If  it  be  shown  that  the 
probate  has  been  lost,  an  exemplification  under  the  seal  of  the  court,  or  an 
examined  copy  of  the  act-book  (Ca.  t.  Hardw.  108;  Elden  v.  Kennell,  8 
East,  187  ;  see  Doe  v.  Mew,  supra),  or  the  original  will  properly  authenti- 
cated and  indorsed,  as  the  instrument  on  which  probate  has  been  granted 
(Gorton  v.  Dyron,  1  B.  &  B.  219),  are  admissible  as  secondary  evidence. 
A  will  of  personalty,  written  in  the  testator's  own  hand,  though  it  has 
neither  his  name  nor  seal  to  it,  nor  witnesses  present  -at  its  publication,  is 
good,  provided  there  be  sufficient  proof  that  it  is  in  his  handwriting;  and, 
though  written  in  another  man's  hand,  and  never  signed  by  the  testator,  yet, 
if  proved  to  be  according  to  his  instruction,  and  approved  by  him,  it  hath 
been  held  a  good  testament  of  personal  estate  (2  Bla.  Com.  501 :  but  see  1 
Viet.  c.  26,  post,  p.  1264).  It  is  customary,  however,  and  prudent,  for  the 
testator  to  sign,  seal,  and  publish,  in  the  presence  of  two  witnesses;  for  with- 
out proof  of  his  handwriting,  or  (in  case  it  be  written  by  another  person) 
that  that  is  the  testator's  will,  the  ordinary  will  not  grant  probate  (Lovelass, 
206).  In  Page  v.  Mann,  1  Moo.  &  M.  79,  it  was  held  that  proof  of  the 
handwriting  of  a  subscribing  witness  to  an  agreement  for  a  lease  (he  being 
dead),  was  sufficient  to  establish  it,  without  proof  of  the  handwriting  of  the 
parties.  Besides,  the  omission  of  the  solemnities,  in  some  instances,  raises  a 
fair  presumption  .of  abandonment  of  an  intention  on  the  part  of  the  testator; 
and  in  such  case  the  will  has  been  held  void  (Matthews  v.  Warner,  4  Ves. 
jun.  185,  and  5  Ves.  jun.  23;  Griffin's  case,  cited  in  Matthews  v.  Warner, 
and  in  Ex  parte  Fearon,  5  Ves.  jun.  644;  Coles  v.  Trecothick,  9  Ves.  jun. 
249 ;  and  Walker  v.  Walker,  1  Mer.  503 ;  see  further  "  EXECUTOR  AXD 
ADMINISTRATOR,"  "  PROBATE.") 

Proof  of  WiU  of  Real  Property.]  By  the  Statute  of  Frauds,  29  Car.  2, 
c.  3,  s.  5,  which  is  still  in  force  with  reference  to  wills  made  before  the  1st 
January,  1838,  all  devises  of  lands  or  tenements  must  be  in  writing,  and 
signed  by  the  party  devising  the  same,  or  by  some  other  person,  in  his  pre- 
sence, and  by  his  express  direction,  and  attested  and  subscribed  in  the  pre- 
sence of  the  devisor  by  three  or  four  credible  witnesses,  or  else  they  shall  be 
utterly  void.  The  words  "  lands  or  tenements"  in  the  act  denote  a  fee  sim- 
ple. A  will  devising  an  estate  which  is  doubtful,  whether  strictly  copyhold 
or  customary,  is  not  within  the  act  (Doe  d.  Cook  v.  Danvers,  7  East,  299). 
Three  things,  therefore,  must  be  proved,  in  order  to  substantiate  a  will  of 
real  property  within  the  Statute  of  Frauds  : — 1.  That  the  will  is  in  writing  ; 
2.  The  signature ;  3.  The  attestation). 

Production  of  Will  itself.]  To  establish  a  devise  of  real  property,  the 
will  itself  must  be  produced ;  an  exemplification,  a  copy,  or  the 

[  *1261  ]  *probate,  is  not  sufficient  (B.  N.  P.  246 ;  Doe  v.  Calvert,  2  Camp. 
389).  Probate  is  not  evidence,  even  to  prove  relationship  in  a 

case  of  pedigree  (Doe  v.  Ormerod,  see  p.  712,  "  PROBATE  ;"  Dike  v.  PolhilJ, 
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1  Ld.  Raym.  744).     If,  however,  it  has  been  lost  or  destroyed,  or  is  in  the 
possession  of  the  opposite  party,  upon  proof  of  its  former  existence  and  sub- 
sequent loss  or  destruction,  or  of  the  possession  of  the  adverse  party,  and 
notice  to  them  to  produce  it,  secondary  evidence  of  its  contents  is  admissible 
(1  Stark.  Ev.  328;  3  Stark.  1682);  as  evidence  of  it  from  the  register- 
book,  or  ledger-book  (St.  Legar  v.  Adams,  1  £.d.  Raym.  731 ;  B.  N.  P. 
246),  or  an  examined  copy ;  or,  in  the  absence  of  these,  which  should  be 
accounted  for,  parol  evidence  of  the  will  may  be  admitted  (Doe  v.  Calvert, 

2  Camp.  389).     The  probate  is  not  admissible  as  secondary  evidence  with- 
out proof,  aliunde,  that  it  is  a  true  copy  (1  Ld.  Raym.  731 ;  2  Skin.  174  ; 

3  Stark.  1682);  for  the  spiritual  court  has  no  authority  to  authenticate  a 
will  of  lands  (4  Burn,  E.  L.  195;  Netter  v.  Pratt,  Cro.  Car.  396;  Haberg- 
ham  v.Vincent,  2  Ves.  jun.  230).     Nor  is  the  probate  evidence  that  an 
instrument  in  a  will,  so  as  to  pass  copyhold  or  customary  estate  (Hume  v. 
Rundell,  Madd.  &  G.  331) ;  or  to  operate  as  an  execution  of  a  power  to 
charge  land  (Ib.).      Probate  is  not  conclusive  evidence  of  the  sanity  of 
the  testator  to  dispose  of  his  real  estate  (Hume  v.  Burton,  1  Ridgw.  P.  C. 
277). 

Calling  attesting  Witnesses,  and  proving  Execution.]  When  the  will  is 
produced,  its  execution  is  proved  by  one  of  the  attesting  witnesses,  who  proves 
that  it  was  signed  and  sealed  by  the  testator,  in  his  presence,  and  in  the  pre- 
sence of  the  other  two  subscribing  witnesses ;  and,  although  one  attesting 
witness,  who  proves  the  execution,  is  sufficient,  they  may  all  be  examined, 
and  if  the  heir  object  to  the  will,  he  is  entitled  to  have  them  all  examined. 
He  must,  however,  produce  them  himself  (Selw.  N.  P.  6th  ed.  863).  On 
an  issue  out  of  chancery,  indeed,  all  the  witnesses  ought  to  be  called  (1 
Coop.  136) ;  and,  if  the  witnesses  all  attested  at  separate  times,  they  should 
all  be  called  (Pre.  Ch.  185;  see  post,  for  requisite  proof  under  the  1  Viet. 
c.  26).  In  an  action  by  the  heir  at  law  against  the  devisee,  to  prove  the 
execution  of  the  will,  it  is  not  necessary  to  call  the  subscribing  witness 
(Doe  d.  Stutsbury  v.  Smith,  1  Esp.  391 ;  and  see  Tatham  v.  Wright,  2 
Russ.  &  M.  1). 

When  the  witnesses  are  dead,  their  handwriting,  and  that  of  the  testator, 
should  be  proved ;  and,  although  the  attestation  states  that  the  will  had  been 
signed  by  the  testator  in  the  presence  of  the  witnesses,  without  stating  that 
they  had  subscribed  the  will  in  his  presence,  it  was  held  that  it  might  still 
be  left  to  the  jury  to  presume  that  fact  (Croft  v.  Pawlett,  2  Stra.  1109; 
Bruce  v.  Smith,  Miller,  1 ;  Hands  v.  James,  Com.  Rep.  501 ;  4  Ad.  &  E. 
16).  An  unproved  will,  more  than  thirty  years  old,  coming  from  the  pos- 
session of  one  of  the  family  of  the  testator,  may  be  read  without  accounting 
for  the  subscribing  witnesses,  though  the  person  producing  it  be  not  strictly 
entitled  to  the  custody  (Doe  d.  Wildgoose  v.  Pearse,  2  M.  &  R.  240). 

Where  a  will  was  attested  by  a  marksman,  and  other  witnesses  who  were 
dead,  their  handwriting  was  proved,  and  the  marksman  was  called,  but  re- 
collected nothing  of  his  signature.  He  was  very  old,  and  had  known  the 
testator.  The  will  remained  for  sixteen  years  uncontested :  held,  that  the 
jury  might  presume  the  due  execution  of  the  will  under  29  Car.  II.  c.  3,  s. 
5  (Doe  v.  Davis,  16  Law  J.,  N.  S.,  Q.  B.  97 ;  9  Q.  B.  648). 

Although  a  party  is  under  the  necessity  of  calling  the  subscribing  witness, 
he  is  not  concluded  by  the  testimony  of  that  witness,  if  *he  can- 
not, or  will  not  declare  the  truth.     The  attestation  may  be  proved    [*1262] 
by  another  witness  (Goodtitle  d.  Alexander  v.  Clayton,  4  Burr. 
2224).     Where  one  of  the  attesting  witnesses  would  not  swear  to  the  seal- 


1262  WILLS. 

ing  and  publication,  Holt,  C.  J.,  held  it  was  enough  to  prove  his  attestation 
(Harwell  v.  Glasscock,  Skin.  413;  and  see  Grellin  v.  Neale,  Pea.  N.  P. 
47;  Talbot  v.  Hodson,  7  Taunt.  251).  Even  though  all  the  witnesses  to  a 
will  should  swear  it  was  not  duly  executed,  evidence  may  be  adduced  in  sup- 
port of  it  (Lowe  v.  Jollifie,  1  Bl.  R.  365).  Where  two  attesting  witnesses 
swore  that  the  testator  dio^not  publish  the  will,  and  was  incapable  of  doing 
so,  the  court,  upon  a  trial  at  bar,  admitted  witnesses  to  contradict  them,  and 
committed  the  two  attesting  witnesses  for  perjury,  taking  security  from  the 
pit.  to  prosecute  them  (Hudson's  case,  Skin.  49).  Where  two  of  the  attest- 
ing witnesses  are  dead,  and  the  surviving  witness  charges  them  with  fraud 
in  the  attestation  of  the  will,  evidence  of  their  good  character  is  admissible 
(Doe  v.  Walker,  4  Esp.  50;  Durham  (Bishop  of)  v.  Beaumont,  1  Camp. 
207  ;  Provis  v.  Reed,  5  Bing.  435). 

Proof  of  Signing  and  Subscription  by  Testator.]  The  testator's  seal, 
without  his  signature,  will  not  suffice.  It  was  said  by  Lord  Chief  Justice 
Parker,  Baron  Clive,  and  Baron  Smith,  in  Smith  v.  Evans,  1  Wils.  313,  that 
the  opinion  of  North,  Wyndham,  and  Charlton,  to  the  contrary  (in  3  Lev. 
1).  was  very  strange  doctrine;  for,  if  so,  it  would  be  very  easy  for  one 
person  to  forge  any  man's  will,  by  only  forging  the  name  of  any  two  ob- 
scure persons  dead;  for  he  would  have  no  occasion  to  forge  the  testator's 
hand;  and  see  Grayson  v.  Atkinson,  2  Ves.  459;  Ellis  v.  Smith,  1  Ves. 
jun.  11  ;  Wright  v.  Wakefield,  17  Ves.  458  ;  18  Ves.  175).  But  the  con- 
verse  does  not  hold.  The  Statute  of  Frauds  requires  the  signature  of  the 
testator,  but  is  silent  as  to  sealing ;  and,  therefore,  where  a  will  of  lands  was 
signed,  but  not  sealed  by  the  testator,  and  two  years  afterwards,  a  clause 
was  added  to  it,  signed  by  the  testator,  but  not  sealed,  and  attested  in  his  pre- 
sence by  three  credible  witnesses,  the  will  was  .held  good  (Carleton  d.  Griffin 
v.  Griffin,  1  Burr.  549).  The  testator's  signature  may  be  in  any  part  of  the 
will,  at  the  beginning,  I,  A.  B.,  &c.,  or  at  the  bottom,  or  in  margin  (Lemayne 
v.  Stanley,  3  Lev.  1 ;  1  Freem.  538).  But  see  now  1  Viet.  c.  26,  s.  9,  post, 
p.  1*264;  or,  if  he  cannot  write,  his  mark,  or  the  impression  of  his  name 
with  a  stamp,  will  be  a  good  signature.  Where  the  will  consisted  of  several 
sheets,  and  the  testator  signed  two,  but  from  weakness  could  not  sign  the 
rest,  the  Court  of  King's  Bench  was,  of  opinion,  that  the  will  was  incom- 
plete (Right  d.  Cator  v.  Price,  Doug.  241).  The  case,  however,  was  ulti- 
mately decided  on  another  ground.  But,  where  the  will,  which  was  written 
on  three  sides  of  a  sheet  of  paper,  concluded  by  stating,  that  the  testator  had 
signed  his  name  to  the  first  two  sides,  and  had  put  his  hand  and  seal  to  the 
last,  but  had  omitted  to  sign  the  other  sides,  it  was  held  that  the  will  was 
good.  The  signing  the  last  sheet  showed  that  the  former  intention  had  been 
abandoned  (Winsor  v.  Pratt,  2  B.  &  B.  650;  5  Moo.  484). 

If  the  testator  have  lost  his  sight  the  will  need  not  be  read  over  to  him  in 
the  presence  of  the  attesting  witnesses  before  its  execution  (Longchamp  v. 
Fish,  2  N.  R.  415).  On  the  same  paper  with  an  unexecuted  will  was  written 
a  codicil,  duly  executed  and  attested,  and  which  referred  expressly  to  the 
will :  held,  a  good  will  (Doe  v.  Evans,  1  C.  &  M.  42  ;  but  see  Moneypenny 
v.  Bristow.  2  Russ.  &  M.  117). 

Proof  of  Attestation.]    *It  is  not  required  by  the  statute,  that 

[  *1263  ]  the  witnesses  should  see  the  devisor  sign,  or  that  he  should  sign 

in  their  presence.    It  is  sufficient  that  he  declare  to  the  witnesses, 

that  the  instrument  offered  to  them  to  be  subscribed  is  his  will,  and  that  the 

signature  is  his  handwriting  (Grayson  v.  Atkinson,  2  Ves.  454 ;  Ellis  v. 
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Smith,  1  Ves.  jun.  11 ;  Dick.  255;  see  1  Viet.  c.  26,jo0s£,  p.  1264).  Al- 
though proof  be  necessary  that  the  will  was  attested  by  the  witnesses,  in  the 
presence  of  the  testator,  it  is  not  necessary  that  such  attestation  should  be 
stated  on  the  face  of  the  will  (Croft  d.  Dalby  v.  Pawlett,  Vin.  Abr.  Devise, 
No.  9;  Bac.  Abr.  Wills,  D,  2 ;  Price  v.  Smith,  Willes,  1 ;  4  Taunt.  217)  ; 
and  per  Lord  Eldon  (6  Dowl.  202  :  see  1  Viet.  c.  26,  post,  p.  1264).  The 
attestation  of  an  illiterate  witness,  by  making  his  mark,  is  a  sufficient  sub- 
scription (Harrison  v.  Harrison,  8  Ves.  jun.  185;  Addy  v.  Grise,  ib.  504). 
Nor  is  it  necessary  that  the  will  should  be  subscribed  by  the  witnesses  at 
the  same  time  (Pre.  Ch.  185);  nor  in  each  other's  presence;  if,  however, 
they  attested  at  several  times,  one  witness  will  not  be  enough  to  prove  the 
execution  (Cook  v.  Parson,  ib.;  see  1  Viet.  c.  26,  post,  p.  1264).  Where 
the  devisor  published  his  will  in  the  presence  of  two  witnesses,  who  sub- 
scribed it  in  his  presence,  and,  some  time  after,  he  sent  for  a  third  witness, 
and  published  in  his  presence,. the  will  was  holden  to  be  duly  attested  (Jones 
v.  Lake,  16  Geo.  II.  B.  R.);  on  special  verdict  in  ejectment  (2  Atk.  176,n.); 
admitted  per  Lord  Hardwicke,  2  Ves.  458 ;  see,  also,  Stonehouse  v.  Evelyn, 
3  P.  Wms.  253  ;  Westbroke  v.  Kennedy,  1  Ves.  &  Bea.  362  ;  Ellis  v.  Smith, 
1  Ves.  jun.  11,  and  Grayson  v.  Atkinson,  2  Ves.  454;  see  Peale  v.  Ougly, 
Com.  Rep.  197). 

A  will  was  signed  by  the  testator,  in  the  following  manner, — "  Signed, 

sealed,  and  published,  as  my  last  will  and  testament,  in  the  presence  of 

."     Two  of  the  attesting  witnesses  were  dead  ;  the  third  swore  that 

he,  with  the  other  two,  in  the  presence  of  testator,  set  their  hands,  as  wit- 
nesses, to  a  paper  produced  by  him,  folded  up ;  but  witness  did  not  see  any 
of  the  writing,  nor  did  testator  say  what  it  was,  but  he  believed  this  to  be 
the  paper,  because  he  never  witnessed  any  other  paper  for  the  testator,  and 
added,  that  although  the  testator  did  not  set  his  name  or  seal  to  the  will,  in 
their  presence,  yet  he  had  often  seen  him  write,  and  believed  the  whole  to 
be  in  his  handwriting.  Trevor,  L.  C.  J.,  directed  a  jury  to  find  the  will 
well  executed,  and  they  did  so  (see  1  Viet.  c.  26,  post,  p.  1264).  It  is  not 
necessary  that  the  witness  should  know  the  paper  to  be  a  will  (Wright  v. 
Wright,  7  Bing.  457).  It  seems,  from  Stonehouse  v.  Evelyn  (P.  Wms. 
254),  that  it  is  necessary  that  the  testator  should  acknowledge  to  one  of  the 
witnesses,  at  least,  that  the  signature  is  his  handwriting  (Johnson  v.  Johnson, 
1  C.  &  M.  140).  Where  it  appeared  by  the  attestation  that  the  will  had 
been  signed  in  the  presence  of  three  witnesses,  who,  in  presence  of  the  tes- 
tator, and  of  each  other,  attested,  &c.,  if  one  of  them  state  that  he  and  an- 
other saw  the  testator  sign,  but  that  the  third,  whose  signature  was  proved, 
was  not  then  present  (Doe  v.  Lewis,  7  C.  &  P.  574),  the  witnesses  need  not 
attest  every  page,  or  know  the  contents,  but  all  the  will  should  be  in  the 
room  at  the  time  of  attestation ;  whether  it  were  so  or  not  is  a  question  for 
the  jury  (Bond  v.  Seawell,  3  Burr.  1773  ;  1  Bla.  407  ;  Lea  v.  Libb,  3  Mod. 
262).  Though  there  be  no  proof  that  testator  saw  the  witnesses  sign  the 
will,  his  presence  may  be  implied,  if  it  be  shown  that  he  was  in  such  a  situa- 
tion that  he  might  have  seen  them ;  as,  where  the  witnesses  were  in  one 
room  and  the  testator  might  have  seen  them  through  a  window  in  the  ad- 
joining room  (Shires  v.  Glasscock,  2  Salk.  688 ;  £ir  G.  Sheen's 
case,  cited  in  Garth.  81).  *So,  where  testator  was  in  bed,  and  [  *1264  ] 
might  have  seen  through  an  open  door  into  the  next  room  (Davy 
v.  Smith,  3  Salk.  395;  Todd  v.  Winchelsea  (Earl  of),  1  Moo.  &  M.  12). 
So,  also,  where  testatrix  sat  in  her  carriage,  from  whence  she  might  have 
seen  into  an  attorney's  office  (Casson  v.  Dade,  1  Bro.  C.  C.  99 ;  Bac.  Abr. 
Wills,  D,  1).  If,  however,  it  be  shown  that,  although  in  one  part  of  the 
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room,  the  testator  might  have  seen  the  attestation ;  yet,  if  he  was  not  in  that 
particular  spot,  his  presence  is  negatived,  and  the  execution  has  in  such  case 
been  held  bad  (Doe  v.  Manifold,  1  M.  &  S.  294 ;  see,  also,  Eccleston  v. 
Petty,  Carth.  79  ;  Comb.  156  ;  1  Show.  89 ;  Holt,  Rep.  222  ;  Machell  v. 
Temple,  2  Show.  288 ;  Langford  v.  Eyre,  1  P.  Wms.  740). 

The  will  must  be  in  writing,  and  signed  at  the  foot  or  end  thereof  by  the 
testator,  or  some  other  person  in  his  presence,  and  by  his  direction,  and  such 
signature  shall  be  made  or  acknowledged  by  the  testator,  or  some  other  per- 
son, in  the  presence  of  two  or  more  witnesses,  present  at  such  time,  and  such 
witnesses  shall  attest  and  subscribe  the  will  in  the  presence  of  the  testator, 
but  no  form  of  attestation  is  required,  1  Viet.  c.  26,  sect.  9. 

If  the  hand  of  one  witness  is  guided  by  the  other,  it  is  enough,  though  the 
witness  cannot  read  or  write  (Harrison  v.  Eivin,  3  Q.  B.  117). 

Who  a  credible  Witness  within  the  Act.]  The  witnesses  must  be  persons 
who  have  the  use  of  their  reason,  and  such  religious  belief  as  to  feel  the 
obligation  of  an  oath — who  have  not  been  convicted  of  any  infamous  crime, 
and  are  not  influenced  by  interest  (1  Selw.  N.  P.  858). 

Idiots,  insane  persons,  and  children,  who,  upon  examination  by  the  court, 
appear  to  want  understanding,  are  excluded  as  competent  witnesses  (Gilb. 
Ev.  109 ;  post,  p.  1274 ;  see  Sug.  V.  and  P.  566). 

Any  person  who  believes  in  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments,  is  a  credible  witness  (Rex  v.  Taylor,  Pea. 
11,  per  Duller,  J.;  Willes,  538  ;  post,  p.  1274). 

Persons  convicted  of  treason,  felony,  or  any  species  of  crimenfalsi,  as 
forgery,  perjury,  or  subornation  of  perjury,  are  incompetent  (Com.  Dig. 
Testament,  A,  3,  4;  Co.  Lit.  6,  5);  and  incompetent  and  not  credible  are 
synonymous  (Pendock  v.  Mackender,  2  Wils.  18).  By  31  Geo.  III.  c.  3.3, 
an  exception  was  made  with  regard  to  persons  convicted  of  petit  larceny, 
who  were  declared  competent,  notwithstanding.  That  statute,  however,  is 
repealed  by  7  &  8  Geo.  IV.  c.  27,  and  by  7  &  8  Geo.  IV.  c.  29).  The  dis- 
tinction between  grand  and  petit  larceny  is  abolished,  so  that  all  persons 
convicted  of  felony  are  incompetent.  A  conviction  for  bribing  a  witness  to 
absent  himself  (Clancey's  case,  Fort.  209);  for  barratry  (R.  v.Ford,  2  Salk. 
690) ;  or  for  conspiracy,  at  the  suit  of  the  king,  will  render  a  witness  incom- 
petent (Co.  Lit.  6  b).  But  a  conviction  for  a  conspiracy  to  raise  the  funds 
by  false  rumours  does  not,  as  it  seems,  render  the  party  incompetent  (Crow- 
ther  v.  Hopwood,  3  Stark.  21 ;  but  see  2  Dods.  174).  A  conviction  for 
keeping  a  gambling-house  does  not  disqualify  (R.  v.  Grant,  1  R.  &M.  270); 
but  a  person  convicted  of  winning  by  fraud,  at  certain  games,  seems  ren- 
dered incompetent  by  stat.  9  Anne,  c.  14,  s.  6,  which  enacts  that  he  shall 
be  deemed  infamous.  Outlawry,  in  a  penal  action,  does  not  render  the 
party  incompetent  (Co.  Lit.  6,  6);  but  it  is  otherwise  of  outlawry  for  treason 
or  felony  (3  Inst.  212).  To  prove  that  the  witness  has  been 
[  *1265  ]  convicted  of  an  infamous  crime,  a  copy  of  the  judgment,  Regu- 
larly entered  upon  the  verdict  of  conviction,  must  be  produced. 
The  witness  is  not  deprived  of  his  legal  privileges ;  nor  is  a  conviction,  unless 
followed  by  a  judgment,  sufficient  to  destroy  his  competency  (Lee  v.  Gan- 
sell,  Cowp.  3).  Although,  however,  an  offender  be  convicted,  and  judgment 
entered,  yet,  if  he  obtain  the  king's  pardon  (except  in  case  of  a  conviction 
for  perjury,  or  subornation  of  perjury,  under  stat.  5  Eliz.  c.  9,  which  ex- 
pressly deprives  the  king  of  this  prerogative  of  pardon),  or  suffer  the  punish- 
ment due  to  his  crime,  his  competency  is  restored.  Stat.  6  Geo.  IV.  c.  25, 
s.  1,  enacts  that,  in  all  cases  in  which  the  king  shall  be  pleased  to  extend 


WILLS.  1265 

his  royal  mercy  to  any  offender  convicted  of  any  felony,  whereby  the 
offender  is  excluded  from  the  benefit  of  clergy,  and  by  warrant  under  the 
sign  manual,  countersigned  by  one  of  the  secretaries  of  state,  shall  grant  to 
the  offender  either  a  free  pardon,  or  a  pardon  upon  condition  of  transporta- 
tion, imprisonment,  or  other  punishment,  the  discharge  of  such  offender,  in 
case  of  a  free  pardon,  and  the  performance  of  the  condition,  in  the  case  of 
a  conditional  pardon,  shall  have  the  effect  of  a  pardon  under  the  great  seal 
for  such  offender,  as  to  the  felony  of  which  he  has  been  convicted — i.  e.  the 
effect  of  restoring  his  competency;  and  by  sect.  2,  where  any  offender  shall 
be  convicted  of  any  felony  within  the  benefit  of  clergy,  and  shall  endure  the 
punishment  to  which  such  offender  shall  be  adjudged  for  such  felony,  the 
punishment  so  endured  shall  have  the  like  effects  and  consequences  as  if  he 
had  been  burned  or  marked  according  to  the  provisions  of  4  Hen.  VII.  c. 
13;  21  Jac.  I.  c.  6 ;  3  Will.  &  M.  c.  9;  4  Will.  &  M.  c.  24;  and  6  &  7 
Will.  &  M.  c.  14,  such  burning  in  the  hand  being  held  to  be  in  the  nature 
of  a  statute  pardon  (B.  N.  P.  292),  and  having  therefore  the  effect  of  re- 
storing the  party's  competency.     By  7  &  8  Geo.  4,  c.  28,  s.  6,  benefit  of 
clergy  is  abolished.     In  cases  of  non-clergyable  felonies,  before  7  &  8  Geo. 
IV.,  and  therefore  capital  felonies,  if  the  sentences  have  been  executed,  no 
question  can  ever  arise  as  to  witness's  competency.     If  he  obtain  the  king's 
pardon,  or  suffer  the  punishment  which  is  to  have  the  effect  of  branding,  it 
is  apprehended  that,  under  6  Geo.  IV.  c.  25,  s.  1,  his  competency  would 
still  be  restored.     Where  the  pardon  is  conditional,  the  performance  of  the 
condition  must  be  proved  (Haw.  P.  C.  b.  2,  c.  37,  s.  45).    But,  where  a 
man  has  been  sentenced  to  transportation,  and  confined  in  the  hulks  for  the 
term,  and  discharged  at  the  end  of  it,  it  will  not  destroy  the  effect  of  the 
pardon,  that  he  has  escaped  twice,  for  a, few  hours  each  time ;  post,  1275. 
An  interested  witness  is  not  credible,  in  general ;  a  devisee  or  legatee, 
under  a  will,  was  held  incompetent  (Hilyard  v.  Jennings,  Garth.  514;  An- 
stey  v.  Dowsing,  Stra.  1253;  Hardw.  331 ;  3  Salk.  691);  although  a  mere 
executor  or  trustee,  who  took  a  beneficial  interest  under  the  will,  was  held 
competent  (Bettison  v.  Bromley,  12  East,  250;  Low  v.  Jolliffe,  1  Bla.  365; 
Holt  v.  Tyrell,  1  Barn.  12;  Goss  v.  Tracey,  1  P.  Wms.  290);  but,  doubts 
having  prevailed,  whether  the  term  "  credible"  related  to  the  time  of  attesta- 
tion or  to  the  time  of  proof  (Anstey  v.  Dowsing,  Stra.  1253;  Wyndham  v. 
Chetwynd,  1  Burr.  417 ;  Doe  d.  Hindson  v.  Keasley,  4  Burn.  E.  L.  88),  it 
was  enacted,  by  stat.  25  Geo.  II.  c.  6,  s.  1,  that,  if  any  person  shall  attest 
the  execution  of  any  will  or  codicil,  to  whom  auy  beneficial  devise,  legacy, 
&c.,  except  charges  on  lands,  &c.,  for  payment  of  any  debt,  shall  be  given 
or  made,  such  devise,  legacy,  &c.,  shall  be  void,  and  such  person  shall  be 
admitted  as  a  witness  to  prove  the  execution  of  such  will  or  codicil.     By 
sect.  2,  a  creditor,  whose  debt  is  charged  on  lands,  shall,  notwith- 
standing such  charge,  *be  a  competent  witness.     Sect.  3,  a  wit-    [*1266] 
ness,  whose  legacy  has  been  paid,  or  accepted  and  released,  or 
who  shall  have  refused  to  accept  such  legacy,  on  tender  made,  shall  be  ad- 
mitted as  a  witness.     Sect.  5,  a  legatee  dying  in  the  lifetime  of  testator,  or 
before  he  shall  have  received,  or  released,  or  refused  to  receive,  his  legacy, 
shall  be  a  competent  witness.    Sect.  6,  the  credit  of  every  such  witness  shall 
be  subject  to  the  consideration  of  the  court  and  jury,  as  in  all  other  cases. 
It  has  been  decided,  that  one  who  is  interested  at  the  time  of  the  execution, 
but  discharges  his  interest  previous  to  examination,  is  not  a  good  witness 
(Hatfield  v.  Thorp,  5  B.  &  A.  589).     One  to  whose  wife  the  will  gives  an 
estate  in  fee,  after  the  determination  of  a  life  estate,  is  not  a  good  witness 
within  the  statute  (Ib.),  although  the  wife  dies  after  the  testator,  before  the 
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determination  of  the  life  estate,  and  the  witness  survives  the  wife  (Tb).  An 
executor,  who  takes  no  beneficial  interest  under  the  will,  is  a  competent 
attesting  witness  within  the  statute  (Pliipps  v.  Pitcher,  2  Marsh.  20,  26 ; 
Taunt.  220).  So  is  the  wife  of  an  acting  executor,  taking  no  beneficial  in- 
terest under  the  will  (Bettison  v.  Bromley,  12  East,  250).  Where  an  attest- 
ing witness  would  take  the  same  interest,  either  under  a  former  will,  to  which 
he  was  not  a  witness,  or  under  a  latter  will,  he  stands  indifferent  in  point  of 
interest,  and  is  a  good  witness  to  prove  the  latter  will.  In  ejectment  against 
a  devisee,  an  executor  was  called  to  support  the  will.  It  was  objected  that, 
although  at  the  time  of  the  testator's  death  the  witness  was  indebted  to  him, 
his  appointment  as  executor  released  the  debt,  and,  therefore,  he  was  inter- 
ested :  held,  that  the  executor's  pecuniary  interest  was  no  bar  to  his  esta- 
blishing the  will,  as  to  real  property  (Wood  v.  Teague,  5  B.  and  C.  335; 
post,  p.  1275). 

By  1  Viet.  c.  26,  s.  14,  it  is  enacted,  that  if  any  person  who  shall  attest 
the  execution  of  a  will  shall,  at  the  time  of  the  execution  thereof,  or  at  any 
time  afterwards,  be  incompetent  to  be  admitted  a  witness  to  prove  the  exe- 
cution thereof,  such  will  shall  not  on  that  account  be  invalid  (and  see  Sug. 
V.  &  P.  566). 

Sect.  15  invalidates  any  beneficial  devise,  legacy,  estate,  interest,  gift,  or 
appointment,  of  any  real  or  personal  estate,  except  charges  for  the  pay- 
ment of  debts  to  any  person  who  or  whose  wife  or  husband  shall  attest 
the  execution  of  any  will,  and  makes  such  person  a  good  witness  to  attest 
the  will. 

Sect.  16  makes  the  attestation  of  a  will,  charged  with  the  payment  of  any 
debts  by  a  creditor,  or  his  or  her  wife  or  husband,  a  good  witness  to  prove 
the  execution  of  the  will. 

Sect.  17.  An  executor  is  a  good  witness  to  prove  the  execution  of  the  will, 
or  its  validity  or  invalidity. 

Wills  Law  Amendment  Act.]  The  1  Viet.  c.  26,  extends  to  wills,  codi- 
cils, and  appointments  of  real  and  personal  property  of  all  kinds  re-executed, 
republished,  or  revived,  on  or  after  1st  January,  1838;  but  not  to  estate 
pur  autre  vie  of  any  person  who  died  before  that  day. 

The  statute  requires  the  observance  of  the  same  formalities  in  revoking, 
altering,  or  reviving  a  will ;  and  any  will,  &c.,  so  executed,  shall  be  valid, 
without  any  other  publication  (Doe  v.  Burdett,  4  Ad.  &  E.  1). 

Proof  of  Publication.']  This  is  necessary;  but,  it  seems,  the  very  act 
of  signing  the  will,  and  causing  it  to  be  attested  by  witnesses,  will  suffice, 
for  the  statute  does  not  require  publication  (see  3  Stark.  Ev.  1689 ;  Rep. 
197;  4  Burn,  E.  L.  117). 

r*1267l  *  Proof  of  wills  thirty  years  old.]~ln  a  court  of  law,  a  will,  thirty 
J  years  old,  if  the  possession,  has  gone  under  it,  and  sometimes  with- 
out the  possession,  but  always  with  it,  if  the  signing  is  sufficiently  recorded, 
proves  itself;  but  if  the  signing  is  not  sufficiently  recorded,  it  is  a  question  whe- 
ther the  age  proves  its  validity  ;  and  then  possession  under  the  will,  and 
claiming  and  dealing  with  the  property  as  if  it  had  passed  under  the  will,  is 
cogent  evidence  to  prove  the  duly  signing,  though  it  should  not  be  recorded 
(per  Ld.  Eldon,  RanclifTe  (Lord)  v.  Parsons,  6  Dow,  202 ;  and  see  Doe  v. 
Lloyd,  Pea.  Ev.  Appendix,  91).  A  will  thirty  years  old  proves  itself, 
though  the  witnesses  are  living  (Doe  v.  Woolley,  8  B.  &  C.  22  ;  Doe  v. 
Burdett,  4  Ad.  &  E.  1).  It  seems  that  the  thirty  years  should  be  computed 
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from  the  date  of  the  will  and  not  from  the  death  of  the  the  testator  (M'Ken- 
zie  v.  Fraser,  9  Ves.  5  ;  Calthorpev.  Gough,  cited  4  T.  R.  707  ;  Stark.  Ev. 
1694 ;  Doe  v.  Woolley,  supra).  It  is  no  objection  to  a  will  more  than  thir- 
ty years  old  being  read  in  evidence,  that  possession  has  not  followed  it, 
because  the  court  cannot  know  how  the  will  directs  the  possession  to  go 
till  it  is  made  acquainted  with  the  contents  of  the  will  by  its  being  read  (Doe 
d.  Lloyd  v.  Passingham,  2  C.  &  P.  410). 

Proof  of  Will  of  Copyhold  Property.']  Copyhold  lands  are  not,  properly, 
the  subject  of  devise.  Formerly,  if  a  man  would  devise  a  copyhold  estate, 
it  was  necessary  to  surrender  it  to  the  use  of  his  will ;  and,  upon  this  sur- 
render, the  will  operated  as  a  declaration  of  the  use,  and  not  as  a  devise  of 
the  land  (1  Atk.  388).  Hence,  a  will,  to  pass  copyholds,  need  not  be  signed 
with  the  same  solemnities  as  a  devise  of  freehold,  nor  signed  at  all,  unless 
the  signature  be  made  necessary  to  the  terms  of  the  surrender  (Tuffnell  v. 
Page,  2  Atk.  37  ;  Wagstaif  v.  Wagstaff,  2  P.  Wms.  25S ;  ante,  p.  1009). 
A  draft  of,  or  instructions  for,  a  will,  have  been  held  sufficient  to  direct  the 
uses  of  a  surrender  (Carey  v.  Askew,  Bro.  C.  C.  319  ;  Doe  v.  Danvers,  7 
East,  299,  324) ;  but  by  the  55  Geo.  III.  c.  192,  it  is  enacted,  that  the  dis- 
posal of  copyhold  estates  by  will  shall  be  effectual,  without  a  previous  sur- 
render to  the  use  of  the  will.  The  statute,  however,  supplies  only  the  want 
of  a  formal  surrender.  Where  the  surrender  is  matter  of  substance,  it  is 
still  necessary.  Thus  when  the  custom  of  a  manor  enabled  a  feme  covert 
to  pass  by  her  will,  copyhold  lands,  which  had  been  surrendered  to  the  use 
of  the  wife's  will  by  the  husband  and  wife  (the  wife  being  examined  by  the 
steward  separate  and  apart  from  her  husband,  and  consenting)  and  a  feme 
covert,  being  seised  of  copyhold  lands  in  the  manor,  made  her  will  subse- 
quently to  55  Geo.  III.  c.  192,  and  there  was  no  surrender  to  the  use  of  the 
will,  it  was  held,  that  the  copyholds  did  not  pass  under  the  will,  the  surren- 
der being  matter  of  substance,  and  requiring  to  be  accompanied  by,  the 
separate  examination  of  the  wife  (Doe  d.  Nethercote  v.  Earth,  5  B.  & 
A.  492).  The  will  must  now  be  in  writing  (1  Viet.  c.  26,  s.  3  ;  ante,  Vol. 
I.  p.  1009).  After  production  and  proof  of  the  will,  the  claimant  must 
prove  the  admittance  of  the  testator,  as  also  his  own  admittance  ;  for,  till 
admittance,  although  after  the  surrender,  the  legal  estate  remains  in  the 
surrenderor,  and  descends  to  his  heir  (Roe  v.  Root,  5  East,  137  ;  Roe  v. 
Hicks,  2  Wils.  15;  Cro.  Eliz.  148;  Holdfast  v.  Clapham,  1  T.  R.  600; 
Doe  v.  Hall,  16  East,  208  ;  Com.  Dig.  Copyhold,  D,  2  ;  Wilson  v.  Wed- 
dell,  Yelv.  144  ;  see  ante,  p.  1008). 

Parol  evidence,  when  admissible  to  explain  a  Will.]  Where  there  is  a 
latent  ambiguity  with  regard  to  a  will — that  is,  an  ambiguity  arising  from 
extrinsic  evidence,  parol  evidence  is  admissible  *to  explain  it 
(3  Stark.  Ev.  1021);  as  where  there  are  two  persons  or  two  [  *1268  ] 
estates  of  the  same  name  (Jones  v.  Nevvsom,  1  Bl.  R.  00  ; 
Cheny's  case,  5  Rep.  586).  Where  the  testator  gave  100/.  to  the  four 
children  of  Mrs.  B.,  and  it  appeared  that  she  had  four  children  by  Mr.  B., 
and  two  by  Mr.  P.,  her  first  husband,  a  declaration  by  testator  that  he  had 
provided  for  the  four  children  of  Mrs.  B.,  but  would  give  nothing  to  P.'s  chil- 
dren, was  admitted,  to  show  who  were  meant  by  the  description  of  the  four 
children  in  the  will  (Hampshire  v.  Pearce,  2  Ves.  216).  If  a  person  grant 
his  manor  of  S.  generally,  and  he  has  two  manors,  N.  S.  and  S.  S.,  parol  evi- 
dence is  admissible  to  show  which  he  meant  (Bac.  Abr.  Klr-m.  Rule,  23). 
Where  property  was  given  to  A.  and  B.,  legitimate  children  of  C.  D.,  it  was 
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held  that  A.  and  B.,  the  illegitimate  children  of  C.  D.,  were  entitled  to  take 
(Standcn  v.  Standen,  2  Ves.  Jun.  589).  So,  a  grant  made  to  William,  Bishop 
of  Norwich,  the  name  of  the  bishop  being  Richard  (the  intention  being  appar- 
ent), was  held  good.  Where  a  will  was  made  in  favour  of  Catherine  Eard- 
ley (no  such  person  appearing  to  claim  the  legacy),  parol  evidence  was  ad- 
mitted to  prove  that  testator,  dictating  his  will,  said  Gatty  Eardley,  which  the 
writer  mistook  for  Katty,  but  which  was,  in  fact,  the  testator's  contraction 
for  Gertrude,  and  that  Gertrude  Eardley  was  the  person  meant  (Beaumont  v. 
Fell,  2  P.  Wms.  141  ;  see  also  Downt  v.  Sweet,  Ambl.  175  ;  Bradwin  v. 
Harper,  Ambl.  174).  In  general,  where  there  is  any  doubt  as  to  the  subject 
devised,  it  is  matter  of  extrinsic  evidence,  to  show  what  is  included  under  the 
description,  as  parcel  of  it  (Doe  d.  Bush,  1  T.  R.  701 ;  Kerslake  v.  White,  2 
Stark.  508;  Hubert  v.  Row,  16  Ves.  481  ;  Doe  d.  Brown  v.  Brown,  11  East, 
441  ;  Whitbread  v.  May,  2  B.  &  P.  593 ;  Goodtitle  d.  Radford  v.  Southern, 
1  M.  &  S.  299).  Under  a  devise  to  R.  P.,  of  all  that  my  freehold  messuage, 
&c..  wherein  R.  P.  now  lives,  and  to  A.  P.,  of  all  that  my  freehold  messuage, 
&c.,  situate,  &c.,  now  in  the  occupation  of  J.  E.,  a  cool-cellar,  within  the 
boundary  of  the  premises  devised  to  A.  P.,  had  always  been  used  by  the  tes- 
tator, and  was,  at  the  time  of  the  will,  in  the  occupation  of  R.  P.,  it  was  held 
that  evidence  of  such  occupation  by  him  was  conclusive,  although  it  was  pro- 
posed to  show  that  the  cellar  was  situate  within  the  boundary -line  of  the  house 
devised  to  A.  P.,  and,  therefore,  that  it  passed  to  R.  P.  under  the  will  (Press 
v.  Parker,  10  Moo.  158).  But,  where  a  subject-matter  exists,  which  satisfies 
the  terms  of  the  will,  and  to  which  they  are  perfectly  applicable,  there  is  no 
latent  ambiguity,  and  no  evidence  can  be  admitted  for  the  purpose  of  apply- 
ing the  terms  to  a  different  object  (Walpole  (Lord)  v.  Cholmeley  (Lord),  7 
T.  R.  138  ;  Doe  d.  Chichester  (Sir  A.)  v.  Oxenden,  3  Taunt.  147).  Patent 
ambiguities,  such  as  arise  upon  the  face  of  the  will,  cannot  be  removed  by 
the  aid  of  extrinsic  evidence.  Different  parts  of  the  will  may  be  compared 
together,  and  that  which  is  uncertain  may  be  explained  by  that  which  is  cer- 
tain ;  but,  if  the  ambiguity  still  remains  unexplained,  the  will  is  void :  were 
it  otherwise,  it  would  enable  witnesses  to  make  wills  for  testators  (per  Ld. 
Hardwicke,  in  Baylis  v.  Attorney-General,  2  Atk.  239;  Castletonv.  Turner, 
3  Atk.  257).  In  some  instances,  nevertheless,  where  the  terms  of  a  will  have 
been  doubtful,  extrinsic  evidence  has  beenjadmitted,  to  assist  the  construction  : 
thus,  where  there  was  a  blank  for  devisee's  Christian  name  (Price  v.  Page,  4 
Ves.  680).  So,  in  a  case  of  a  devise  to  Mrs.  C.,  the  chancellor  referred  it 
to  the  master  to  show  the  person  intended  (Abbott  v.  Massie,  3  Ves.  148  ; 
and  see  Fonnerau  v.  Poyntz,  Bro.  C.  C.  472  ;  Masters  v.  Masters,  1  P.  Wms. 
420  ;  Smith  v.  Doe  d.  Jersey  (Lord),  2  B.  &  B.  473). 


[  *1269] 


Vacation  of  Will  by  Revocation. 


Proof  of,  by  subsequent  Will  or  Codicil.]  Primd-facie  evidence  of  a  will 
may  be  rebutted  by  proof  of  revocation.  The  sixth  section  of  the  Statute  of 
Frauds  enacts,  that  no  devise  of  lands,  &c.,  shall  be  revocable  otherwise  than 
by  some  will  or  codicil  in  writing,  or  other  writing  declaring  the  same,  signed 
in  the  presence  of  three  or  for  witnesses,  or  by  burning,  cancelling,  tearing, 
or  obliterating  the  same,  by  the  testator  himself,  or  in  his  presence,  and  by 
his  directions  and  consent. 

To  prove  a  revocation  by  a  subsequent  ivill,  the  second  will  must  be  execu- 
ted according  to  the  provision  of  the  fifth  section  of  the  statute  (Eccleston  v. 
Speake,  1  Show.  89  ;  Onyons  v.  Tyrer,  1  P.  Wms.  343  ;  Limbery  v.  Mason, 
Com.  Rep.  454).  If  the  second  will  do  not  expressly  revoke  the  first,  it  does 
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so  only  in  so  far  as  it  is  clearly  inconsistent  with  the  first;  and,  if  testa- 
tor destroy  the  second  will  (the  first  still  existing),  the  first  is  thereby 
revived  (Harwood  v.  Goodright,  Cowp.  91  ;  Glazier  v.  Glazier,  4  Burr. 
2512,  cited  by  Duller.  J.,Doug.  40).  In  a  late  case,  three  codicils,  of  differ- 
ent dates,  were  indorsed  on  a  will  duly  attested  for  passing  real  property  ; 
the  first  referred  to  lands  mentioned  in  the  will, — made  a  disposition  of  lands 
purchased  subsequently  to  the  will,  according  to  directions  in  the  will  as  to 
the  devisor's  lands  in  general, — gave  a  legacy  to  the  devisor's  wife,  and  ap- 
pointed her  executrix ;  in  addition  to  the  executors  named  in  the  will,  it  was 
attested  by  only  two  witnesses.  The  second,  which  also  was  attested  by 
only  two  witnesses,  referred  to  lands  mentioned  in  .the  will — gave  directions 
touching  the  sale  of  a  portion  of  them, — revoked  a  legacy  given  by  the  will, 
and  appointed  two  new  executors,  in  the  room  of  those  mentioned  in  the  will. 
The  third  merely  appointed  a  new  executor  in  the  room  of  the  executor 
named  in  the  second  codicil,  and  was  attested  by  three  witnesses.  It  was 
held  that  the  third  codicil  operated  as  a  republication  of  the  first  (Guest  v. 
Willassy,  3  Ring.  614). 

Where  a  devise  in  a  will  is  clear  it  is  incumbent  on  those  who  contend 
that  it  is  not  to  take  effect,  by  reason  of  the  revocation  in  a  codicil,  to  show 
that  the  intention  to  revoke  is  equally  clear  and  free  from  doubt  as  the  origi- 
nal intention  in  the  will  (Doe  d.  Heale  v.  Hicks,  1  Cl.  &  Fin.  20). 

To  prove  a  revocation  by  some  other  ivriting,  signed  in  the  presence  of 
three  or  four  witnesses,  the  testator  must  have  signed  in  the  presence  of  the 
witnesses,  but  the  act  does  not  require,  as  in  the  fifth  section,  that  they  shall 
sign  in  his  presence  (1  P.  Wms.  345) ;  nor  is  their  signature  necessary  at 
all  (8  Vin.  Abr.  Devise,  142) ;  although  it  must  be  shown  that  they  were 
present.  The  latter  words  of  the  clause  relate  to  the  words  other  writing, 
and  not  to  the  word  will;  a  complete  execution,  therefore,  according  to  the 
fifth  section,  is  necessary  in  the  case  of  a  will  or  codicil,  and  such  jvill  may 
be  complete,  and  take  effect  as  a  revocation,  though  testator  does  not  sign  in 
the  presence  of  the  witnesses  (Stoil  v.  Clarke,  3  Mod.  218 ;  Ellis  v.  Smith, 
ib.  in  notes;  4  Burn,  E.  L.  199);  or  where  t'he  husband  has  abjured  the 
realm  or  is  otherwise  civilly  dead  (Co.  Lit.  133  a). 

The  revoking  of  wills  since  1st  of  January,  1838,  is  governed  by  the  1 
Viet.  c.  26;  the  20th  section  of  which  provides  that  no  will  or  codicil,  or  any 
part  thereof,  shall  be  revoked  otherwise  than  by  another  will  or  codicil  exe- 
cuted pursuant  to  the  9th  section  (ante,  p.  1264,  1266).  So,  some  writing 
similarly  executed,  or  by  burning,  ^tearing  or  otherwise  destroy- 
ing it  by  the  testator  or  by  some  one  in  his  presence,  and  by  his  [  *1270  ] 
direction,  with  the  intention  of  revoking  the  same. 

Sect.  18. — Will  may  be  revoked  by  marriage,  unless  where  it  is  made 
under  a  power  where  the  property  would  not,  in  default  of  appointment,  goto 
the  represetatives  of  the  testator. 

Sect.  19. — No  will  shall  be  revoked  by  presumption  of  intention  in  conse- 
quence of  alteration  of  circumstances. 

Sect.  21. — And  be  it  further  enacted,  that  no  obliteration,  interlineation, 
or  other  alteration  made  in  any  will  after  the  execution  thereof  shall  be  valid 
or  have  any  effect,  except  so  far  as  the  words  or  effect  of  the  will  before  such 
alteration  shall  not  be  apparent,  unless  such  alteration  shall  be  executed  in 
like  manner  as  hereinbefore  is  required  for  the  execution  of  the  will ;  but  the 
will,  with  such  alteration  as  part  thereof,  shall  be  deemed  to  be  duly  executed 
if  the  signature  of  the  testator  and  the  subscription  of  the  witnesses  b^  made 
in  the  margin  or  on  some  other  part  of  IH3  will  opposite  or  near  to  such  al- 
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teration,  or  at  the  foot  or  end  of  or  opposite  to  a  memorandum  referring  to 
such  alteration,  and  written  at  the  end  or  some  other  part  of  ihe  will. 

Sect.  22. — And  be  it  further  enacted,  that  no  will  or  codicil,  or  any  part 
thereof,  which  shall  be  in  any  manner  revoked,  shall  be  revived  otherwise 
thnn  by  ihe  re-execution  i hereof,  or  by  a  codicil  executed  in  manner  herein- 
before required,  and  showing  an  intention  to  revive  the  same;  and  when  any 
will  or  codicil  which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
Khali  be  revived,  such  revival  shall  not  extend  to  so  much  thereof  as  shall 
have  Lccn  revoked  before  the  revocation  of  the  whole  thereof,  unless  an  inten- 
tion to  the  contrary  shall  be  shown. 

Sect.  23. — No  conveyance,  £c.,  subsequent  to  the  execution  of  the  will 
(except  an  act  of  revocation)  shall  prevent  the  operation  of  the  will  with  re- 
spect to  estate  or  interest,  as  the  testator  shall  have  power  to  dispose  of  by 
will  at  the  time  of  his  death. 

Sect.  24. — A  will  to  take  effect  from  the  death  of  the  testator,  unless  the 
contrary  be  shown. 

A  will  or  codicil  containing  a  devise  of  real  estates,  but  not  duly  witnessed 
is  good  if  confirmed  by  a  subsequent  codicil  having  the  proper  attestation, 
though  the  latter  document  be  in  no  way  annexed  to  the  will  or  prior  codicil 
and  though  the  attesting  witnesses  to  the  latter  codicil  did  not  see  the  former 
one  or  the  will.  Sembl* ,  however,  that  the  instrument  relied  upon  as  confirm- 
ing a  previous  one,  should  distinctly  refer  to  it  (Utterton  v.  Robins,  1  Ad.  & 
E.  423).  — 

Proof  of  Vacation  by  Cancelling,  Implication,  <f-c.]  The  act  of  burning 
or  tearing  must  be  done  wiih  the  intent  to  cancel  (Buttenshaw  v.  Gilbert, 
Cowp.  52  ;  and,  though  such  act  do'not  affect  a  complete  destruction,  if  the 
intent  be  apparent,  the  will  will  be  void  (Winsor  v.  Pratt,  2  B.  &  B.  650; 
Doe  d.  Perkes  v.  Perkes,  3  B.  &  A.  489  ;  Bibb  v.  Thomas,  2  Bla.  1043  ;  Sir  Ed. 
Symons's  case,  Com.  Rep.  463 ;  Titner  v.  Titner,  3  Wils.  508).  No  violence 
will  operate  as  a  revocation,  where  the  party  was  of  unsound  mind  at  the 
time  of  the  act  (Sembery  v.  Fordham,  1  Ph.  Ad.  74).  Declarations  of  the 
testator  at  the  time  of  committing  the  act,  and  his  subsequent  declarations 
respecting  it,  are  admissible  (Burlenshaw  v.  Gilbert,  Cowp.  53  ;  2  East,  534, 
n.  (b)  ). 

The  testator  threw  his  will  on  the  fire  with  the  intention  of  destroying  it, 

when  it  was  snatched  off  by  another  person  but  it  was  only  burned  in  the 

corner.     This  person  afterwards  promised  the  testator  that  he 

[  *1271  ]  would  burn  it,  and  pretended  to  have  done  so.     Held,  to  be  no 

revocation  (Doe  v.  Harris,  6  Ad.  &  E.  209;  see  Ib. ;  8  Ad.  & 

E.  1).     Whether  the    testator  had    finished  all  that  he  intoded  to  do  for 

the  purpose  of  destroying  the  will  is  a  question  for  the  jury  (Doe  d.  Perkes  v. 

Perkes,  3  B.  &  A.  489). 

A  will  may  be  revoked  by  implication.  Thus,  the  subsequent  marriage 
of  testator,  nnd  the  binh  of  a  child,  without  provision,  operate  as  an  implied 
revocation  (Doe  d.  Lancashire  v.  Lnncashire,  5  T.  R.  58;  see  2  East,  538; 
Brady  v.  Cubitt,  Doug.  30;  and  Christopher  v.  Christopher,  4  Burr.  2171  ; 
but  see  3  Stark.  Ev.  1716).  The  operation  of  a  will,  as  to  particular  pro- 
perty, maybe  defeated,  by  showing  that  it  was  purchased  after  the  execution 
of  the  will,  or  that  subsequently  to  the  execution,  he  levied  a  fine  (Parker  v. 
Biscoe,  3  Moo.  24;  1  Saund.  277,  n.  4;  or  suffered  a  recovery  (Doe  d.  Lush- 
ington  v.  Llandaff  (Bishop  of),  2  N.  R.  491),  of  lands,  which  he  had  at  the 
time  of  the  execution  of  the  will,  for  he  thereby  takes  a  new  estate.  If  a 
testator,  having  made  his  will,  levy  a  fine  to  such  uses  as  he  shall  by  deed 
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or  will  appoint,  and  die  without  making  a  new  will,  the  will  made  prior  to 
the  fine  is  revoked  (Doe  d.  Dilnet  v.  Dilnet,  2  N.  R.  401).  If  the  testator 
bequeath  a  lease,  and  afterwards  renew  it,  the  new  lease  will  not  pass  (Goleby 
v.  M;ui by,  6  Mod.  84;  James  v.  Dean,  15  Ves.  238;  Marwood  v.  Turner, 
3  P.  Wins.  103);  unless  it  can  be  collected  from  the  will  that  the  testator 
intended  that  the  legatee  should  take  the  lease  then  subsisting,  or  any  which 
he  should  afterwards  take  (Ib.).  Where  a  party,  having  surrendered  copy- 
hold lands  to  the  use  of  his  will  afterwards  surrenders  the  same  lands  to  the 
use  of  his  marriage-settlement,  the  latter  surrender  does  not  revoke  the  former 
( Vawser  v.  Jeffery,  3  B.  &  A.  462 ;  see  Persee  v.  Daly,  9  Ir.  Eq..Rep.  508) ; 
where  the  construction  of  implied  revocation  is  considered. 

The  admissibility  of  pan "ol  evidence ,  to  rebut  the  presumption  of  revocation, 
was  subject  to  great  doubt ;  (see,  on  the  one  hand,  Lord  Kenyon's  observations 
in  Doe  d.  Lancashire,  and  of  Lord  Alvanley  in  Gibbon  v.  Gaunt,  4  Ves. 
848,  and  of  the  Lord  Chancellor  in  Kennebel  v.  Snafton,  5  Ves.  jun.  664; 
in  opposition  to  such  evidence,  on  the  other  hand,  the  opinion  of  Eyre,  C.  J., 
in  Goodtitle  v.  Otway,  2  H.  Bl.  522  ;  Lugg  v.  Lugg,  Ld.  Raym.  441,  and 
Brady  v.  Cubitt,  Doug.  31).  But  such  evidence  has  since  been  held  to  be 
inadmissible,  and  the  implication  will  still  arise,  although  there  be  a  provi- 
sion in  the  will  for  a  future  wife  only,  without  any  for  the  children,  and  they 
have  been  provided  for  by  the  descent  of  property  acquired  by  the  testator 
after  the  date  of  the  will  (Marston  v.  Roe,  8  Ad.  &  E.  14). 

Proof  of  Vacation  by  Forgery,  Fraud,  fyc]  The  will  may  be  shown  to 
be  void,  by  proving  it  is  a  forgery;  or  that  it  was  fraudulently  obtained,  as 
by  the  substitution  of  a  false  instrument  for  the  one  which  the  party  intended 
to  exe  ute  (Doe  v.  Allen,  8  T.  R.  147  ;  or  that  it  was  made  under  duress 
(Ib.) ;  or  that  the  testator  was  incompetent  to  make  a  will,  by  reason  either 
of  coverture,  infancy  (34  &;  35  Hen.  V1I1.  c.  5,  s.  14),  or  want  of  sound 
mind  or  understanding  (Winchester's  case,  6  Rep.  23  a). 

Proof  of  Want,  of  Capacity  to  vacate  the  Will.']     All  persons  who  have 
not  sufficient  understanding  to  manage  their  own  affairs,  whether  from  natural 
weakness,  from  old  a^e,  drunkenness,  lunacy,  or  from  what  cause  soever 
such  failing  proceeds  is  immaterial,  cannot  make  a  will  (Ex  parle 
Cranmer,  12  Ves.  jun.  445;  *Ex  parte  Gilham,  2  Ves.  jun.  587;    [*1272] 
Ex  parte  Bnrnsley,  2  Atk.  167;  1  Bla.  Com.  304;  Ridgway  v. 
Darwin,  8  Ves.  jun.  67). 

Mere  age  or  weakness  of  intellect  is  not  sufficient  to  avoid  a  will  (1  Wms. 
Exors.  passim);  otherwise  if  the  devisee  have  taken  advantage  of  it  (Ib.  31 ; 
Hacker  v.  Newborn,  Sty.  427;  8  Vin,  Abr.  167).  The  testator  ought  to 
have  a  disposing  memory  to  be  able  to  make  a  disposition  of  his  property 
with  reason  and  understanding;  a  memory  sufficient  to  answer  familiar  and 
usual  questions  is  not  enough  (Winchester's  (Marquis  of)  case,  6  Rep.  23 
a).  A  will  made  by  a  person  while  in  a  lunatic  asylum  may  be  supported 
by  the  reasonableness  of  its  provisions  (M'Adam  v.  Walker,  1  Dow,  178  j 
Cartwright  v.  Cartwright,  1  Phill.  90).  Letters  written  to  the  testator,  butt 
not  acted  upon  or  indorsed  by  him,  cannot  be  used  to  establish  his  sanity 
(Wright  v.  DOP,  4  Bing.  N.  C.  489).  But  a  correspondence,  the  conduct  of 
the  testator  with  reference  to  the  property,  and  matters  connected  with  the 
prepn  ration  arid  execution  of  the  will,  may  tend  to  establish  the  will  (Tathan 
v.  Wright,  2  Russ.  &  M.  21). 

If  derangement  be  proved,  and  a  lucid  interval  be  alleged  to  have  taken 
place,  the  burden,  in  order  to  establish  the  will,  attaches  to  the  party  alleging 
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such  lucid  interval,  who  must  show  sanity  and  competency  at  the  particular 
period  when  the  act  was  done  to  which  the  lucid  interval  refers  (Attorney- 
General  v.  Parnther,  3  Bro.  C.  C.  443;  White  v.  Driver,  1  Phill.  88;  Cart- 
wright  v.  Cartwright,  1  Phil.  90).  A  feme  covert  may  dispose  of  property 
by  will  which  she  holds  inautre  droit,  as  executrix  (Scammel  v.  Wilkinson, 
2  East,  552 ;  or,  under  a  power  contained  in  a  marriage-settlement  (Driver 
v.  Thomson,  4  Taunt.  294).  And  in  equity,  if  she  has  a  separate  estate, 
she  may  make  a  will  without  a  power  (per  Mansfield,  C.  J.,  4  Taunt.  297). 


WITNESSES.(a) 

Competency,  p.  1273. — Absence  of  material  Witness,  p.  1273. — Compelling 
the  Production  of  Document,  p.  1273. — Want  of  Understanding,  p. 
'  1274. —  Want  of  Religious  Principle,  p.  1274. — Incompetence/  from 
Crime  or  Infamy,  p.  1275. — Incompetency  from  Interest,  p.  1275. — 
Incompetency  from  Interest,  how  removed,  p.  1277. — Parties  to  suit, 
Incompetency,  p.  1278. — Par  ties,  when  Competent,^.  1278. — Husband 
and  Wife,  Incompetency  of,  p.  1279. — Attorneys,  Competency  of,  p. 
1280. — Counsel,  Arbitrators,  fyc.,  Competency  of,  p.  1282. — Public 
Officers  and  others,  p.  1283. 

EXAMIBIATION  OF  WITNESSES,  p.  1283. — CV 'oss- Examination,  p.  1284. — Re- 
Examination,  p.  1285. — Separate  Examination,  p.  1287. — Credit  of 
Witness,  how  impeached  and  supported,  p.  1287. — What  Questions  wit- 
ness need  not  answer,  p.  1288. — Memorandum  to  refresh  Witness's 
Memory,  p.  1288. 

COMPELLING  ATTENDANCE  or  WITNESSES  p.  1289. 


THE  rules  of  law  respecting  the  evidence  of  witnesses,  relate  either  to — 
1,  their  competency;  2,  the  manner  of  conducting  their  examination;  or,  3, 
of  compelling  their  attendance. 

*1.  Competency."]    All  persons  whatsoever  may  be  witnesses, 
[  *1273  ]  excepting  such  are  incompetent  through — 1,  defect  of  understand- 
ing; 2,  of  religious  principle;  3,  through  crime  or  infamy;  4, 
interest  in  the  suit ;  or,  5,  their  relation  to  the  parties  (Jordain  v.  Lashbrook, 
7  T.  R.  610). 

The  credibility  of  a  witness  is  a  question  for  a  jury;  but  a  question  of 
competency  must  be  decided  by  a  judge,  so  a  judge  must  say  whether  there 
be  any  evidence,  and  a  jury  whether  it  is  sufficient  (per  Bayley,  J.,  1  Doug. 
375);  and  where  the  admissibility  of  a  witness  depends  upon  a  disputed  fact, 
the  judge  must  decide  that  fact  (Wright  v.  Tatham ;  see  Doe  v.  Webster,  12 
Ad.  &  E.  442  ;  Shipton  v.  Thornton,  9  Ad.  &  E.  314). 

Absence  of  material  Witness.]  An  application  may  be  made  to  put  off  the 

(a)  3  U.  S.  Dig.  p.  686;  2  Supp.  U.S. Dig.  p. 959  ;  1  Ann.  Dig.  p.  486 ;  2  Id.  p.  374;  3 
Id.  p.  435. 
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trial  on  account  of  the  absence  of  a  material  witness,  founded  on  the  affidavit 
of  the  deft,  his  attorney,  or  clerk,  even  without  snowing  merit  (Duberley 
v.  Gunning,  Pea.  97  ;  Sullivan  v.  Magill,  1  H.  BI.  637  ;  Attorney-General  v. 
Hall,  2  Dowl.  Ill ;  Hall  v.  Prosser,  3  Dowl.  704).  Where,  from  the  sudden 
indisposition  of  a  witness  who  may  be  able  to  attend  in  the  course  of  a  day 
or  two,  or  for  other  temporary  reason,  the  pit.  is  prevented  from  trying  his 
cause  in  its  proper  order,  yet  has  ground  to  believe  he  shall  be  able  to  try 
it  before  the  sittings  are  over,  a  judge  at  nisi  prius  will  make  an  order  for 
the  trial  to  stand  over  till  the  witness  is  likely  to  attend.  Per  Lord  Ellen- 
borough  (Ansley  v.  Birch,  3  Camp.  333).  So,  where  the  absence  of  the 
witness  is  attributable  to  the  deft.'s  attorney  (Turquand  v.  Dawson,  1  C.  M. 
&  R.  709).  Previous  to  making  the  motion,  notice  should  be  given  to  the 
opposite  attorney  with  a  copy  of  the  intended  affidavit  (1  Ph.  Ev.  16). 

Compelling  the  Production  of  Document.]  In  order  to  compel  the  pro- 
duction of  a  document  in  the  possession  of  a  witness,  serve  him  with  a  sub- 
pcena  duces;  though  he  may  have  a  valid  excuse  for  not  showing  it  in 
evidence,  yet  he  is  bound  to  produce  it,  which  is  matter  for  the  judgment  of 
the  court,  and  not  of  the  witness  (Amey  v.  Long,  9  East,  473).  And  the 
judge  will  not  inspect  it  to  see  whether  it  is  one  which  the  witness  ought  to 
withhold  on  the  ground  of  professional  confidence  (Doe  v.  James,  2  Moo.  & 
R.  47).  And  counsel  cannot  argue  the  motion  (Doe  v.  Egremont  (Lord), 
ib.  386).  In  the  following  cases  the  court  excused  its  production.  Where 
the  disclosure  would  subject  the  party  to  a  criminal  charge  or  penalty 
(Whitaker  v.  Izod,  2  Taunt.  115).  Where  the  production  might  prejudice 
the  title  of  a  third  person,  the  witness's  client  (Harris  v.  Hill,  2  Stark.  140; 
so  the  solicitor  to  a  commission  of  bankrupt  was  excused  from  producing  the 
proceedings  under  it,  the  judge  thinking  it  likely  to  prejudice  the  assignees 
(Corsen  v.  Dubois,  Holt,  N.  P.  239  ;  Laing  v.  Barclay,  2  Stark.  38  ;  Bateson 
v.  Hartsink,  4  Esp.  43).  But  the  production  of  them  by  the  solicitor,  in  an 
action  inter  alios,  is  a  "  public  duty"  (Pearson  v.  Fletcher,  5  Esp.  90  ;  see 
Hawkins  v.  Howard,  R.  &  M.  64 ;  Cohen  v.  Templar,  2  Stark.  260 ;  but 
see  6  Geo.  IV.  c.  16,  s.  96,  97,  as  amended  by  2  &  3  Will.  IV.  c.  114  ; 
and  see  12  &  13  Viet.  c.  106;  see  post,  "ACTIONS  BY  ASSIGNEES,"  &c.). 
It  is  no  excuse  for  producing  the  deeds  that  the  witness  is  interested  in  de- 
feating the  action  (Doe  v.  Date,  3  Q.  B.  609). 

Neither  a  party  nor  his  attorney  will  be  compelled  to  produce  his  title- 
deeds  (Pickering  v.  Noyes,  1  B.  &  C.  263).  •  Nor  will  the  plt.'s  steward  in 
whose  possession  they  are;  for  his  possession  is  that  of  his  employer  (Fal- 
mouth  (Lord)  v.  Moss,  11  Pri.  455);  nor  will  a  clerk' *in  a  public 
office  be  compelled  to  bring  official  papers  without  leave  of  the  [  *1274  ] 
principal  (Austin  v.  Evans,  2  Man.  &  G.  430).  An  attorney 
will  not  be  obliged  by  subpoena  to  disclose  a.  deed  of  the  deft.,  his  client, 
though  he  has  been  compelled  by.  commissioners  of  bankrupt  (under  whom 
the  pits,  claim)  to  undertake  to  produce  it  (Nixon  v.  Mayoh,  1  Moo.  &  R. 
76).  The  attorney  and  steward  of  the  lord  of  a  borough  must  produce  pre- 
sentments and  precepts  touching  the  appointment  of  officers  in  the  borough, 
but  not  a  case  and  opinion  of  counsel  on  the  same  subject  taken  by  the  pre- 
decessor of  the  witness  on  behalf  of  a  former  lord,  the  presentments,  &c., 
being  of  a  public  nature  (R.  v.  Woodley,  1  Moo.  &  R.  390).  When  the 
production  is  excused,  parol  proof  is  admissible  (Marston  v.  Downes,  1  Ad 
&  E.  31). 

A  person  merely  subpoenaed  to  produce  need  not  be  sworn  (Perry  v.  Gib- 
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son,  1  Ad.  &  E.  48).     But  if  sworn  by  mistake  he  is  not  liable  to  cross- 
examination  (Rush  v.  Smith,  1  C.  M.  &  R.  94). 

Want  of  Understanding.']  Idiots,  the  insane,  and  lunatic,  and  children 
uninformed  of  the  obligation  of  an  onth,  are  incompetent  to  be  witnes*  -  : 
but  a  lunatic  may  be  examined,  in  a  lucid  interval  (Com.  Dig.  Test.  A. ;  B. 
N.  P.  298;  see  Fennell  v.Tnit,  C.  M.  &  R.  584).  Where  insanity  is  sus- 
pected, the  witness  may  be  examined  on  the  voir  dire,  and  evidence  may 
be  received  to  show  his  state  of  mind  (1  Exch.  95);  as  may  children  of  any 
age,  if  capable  of  distinguishing  between  good  and  evil  (Brazier's  case,  1 
East,  P.  C.  443;  1  Lea.  C.  C.  234;  Gilb.  Ev.  130).  The  old  rule  was  to 
consider  their  age  the  criterion,  some  had  been  examined  under  ten,  but 
none  under  nine  years  (2  Stra.  700 ;  1  Hale,  P.  C.  302 ;  2  Hale,  P.  C.  278). 
The  more  reasonable  rule  of  judging  of  their  competency,  not  by  age,  but 
their  apparent  sense  and  understanding,  is  now  adopted  in  both  civil  and 
criminal  cases  (1  Ph.  Ev.  19).  A  child  wholly  destitute  of  religious  educa- 
tion, cannot  become  a  competent  witness  by  being  superficially  tutored  before 
the  trial,  with  a  view  to  qualify  him  (R.  v.  Williams,  7  C.  &  P.  320,  per 
Patteson,  J.;  but  gitesre).  When  a  child  cannot  be  sworn,  the  account  it 
may  have  given  to  others  ought  not  to  be  admitted  (R.  v.  Tucker,  1  Ph.Ev. 
19).  The  deaf  and  dumb  may  give  evidence  by  signs  through  an  inter- 
preter, or  by  writing  (Rustin's  case,  1  Lea.  C.  C.  455  ;  Morrison  v.  Lennard, 

3  C.  &  P.  127). 

Want  of  Religious  Principle.']  Jews,  Turks,  and  Heathens,  contrary  to 
the  opinion  of  Lord  Coke  (Co.  Lit.  6  6),  and  Serjt.  Hawkins  (Haw.  P.  C.  b. 
2,  c.  46,  3148),  are  now  held  competent  witnesses  (Omichund  v.  Barker, 
Willes,  549,  1  Atk.  21);  and  are  to  be  sworn  according  to  the  ceremonies 
of  their  respective  religions  (Atcheson  v.  Everett,  Cowp.  390);  Jews  upon 
the  Pentateuch  (Ib.);  Mahometans  on  the  Koran  (Morgan's  case,  1  Lea.  C. 
C.  64;  Cowp.  390;  2  Stra.  1104).  So,  sectarians  who  scruple  to  kiss  the 
gospels  may  be  sworn,  by  holding  up  their  right  hand  (2  Sid.  6 ;  1  Lea.  C. 
C.  459;  Pea.  22;  Cowp.  390).  A  witness  professing  Christianity,  may  be 
allowed  to  be  sworn  on  the  Old  Testament,  if  he  consider  that  binding  on 
his  conscience  (Edmonds  v.  Rowe,  R.  &  M.  77).  But  Atheists,  and  such 
infidels  as  profess  no  religion  that  can  bind  their  consciences  to  the  truth, 
are  excluded  from  being  witnesses  (B.  N.  P.  292;  Gilb.  Ev.  129;  Omichund 
v.  Barker,  Willes,  549).  It  is  not  enough  that  a  witness  believes  himself 
bound  to  speak  the  truth  from  regard  to  character,  the  common  interest  of 

society,  or  fear  of  punishment  (Ruston's  case,  Lea.  C.  C.  455); 
[  *1275  ]  he  must  believe  that  there  is  a  God,  and  a  future  *state  of  rewards 

and  punishments,  and  that  he  imprecates  upon  himself  divine  ven- 
geance, if  false  (White's  case,  ib.  482  ;  1  Atk.  19,  48  ;  1  Ph.  Ev.  21).  Yet, 
the  proper  mode  of  trying  his  competency  is  to  inquire,  not  into  his  particular 
opinions,  as  whether  he  believes  in  Jesus  Christ,  but  whether  in  God  and 
a  future  state  (R.  v.  Taylor,  Pea.  11 ;  1  Ph.  Ev.  24).  And  it  seems  suffi- 
cient if  he  believes  in  a  God  who  will  reward  or  punish  him  in  this  world 
(Omichund  v.  Barker,  Willes,  550).  If  a  witness  consider  the  oath  taken 
be  binding  on  his  conscience,  it  would  be  irrelevant  to  ask  him  whether  there 
be  any  other  mode  more  obligatory  (The  Queen's  case,  8  B.  &  B.  284). 
Quakers  are  permitted,  by  stat.  7  &  8  Will.  III.  c.  34 ;  3  &  4  Will.  IV.  c. 

4  9,  and  c.  82,  to  give  evidence  by  affirmation,  without  oath,  in  civil  cases  ; 
.  n  criminal,  they  were  incompetent,  because  they  refuse  to  swear  in  any 
'form,  and  the  law,  with  the  above  exception,  required  all  testimony  to  be 
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given  on  oath.  Their  affirmation,  according  to  the  statute,  was  admissible, 
in  penal  actions,  as  for  bribery  at  elections  (Atcheson  v.  Everett,  Cowp. 
382);  on  a  motion  for  attachment  for  non-performance  of  an  award  (Cowp. 
394 ;  And.  200),  to  quash  an  appointment  of  overseers  (2  Sira.  1289),  in  an 
appeal  for  murder  (Ib.  856  ;  Cowp.  392);  motion  for  an  information  for  a 
misdemeanor  (2  Stra.  872;  2  Burr.  1117);  exhibiting  articles  of  the  peace 
(1  Stra.  527);  motions  for  non-performance  of  an  order  of  court  (Willes, 
291,  n.  (b)  ).  And,  where  an  application  is  made  to  the  court  against  a 
Quaker,  his  affirmation  will  be  received  in  his  own  defence,  though  the  pro- 
ceeding be  of  a  criminal  nature  (R.  v.  Shacklington,  And.  201,  n.;  R.  v. 
Gardner,  2  Burr.  1117;  Cowp.  383,  392).  But  now  the  affirmation  of 
Quakers,  Moravians,  and  Separatists,  has  the  same  effect  as  an  oath  in  all 
civil  and  criminal  proceedings  (3  &  4  Will.  IV.  c.  49,  and  c.  82).  Excom- 
munication is  now  no  objection  to  the  competency  of  a  witness  (stat.  53  Geo. 
III.  c.  127,  s.  2,  9 ;  Ph.  Ev.  26). 

Incompetence  from  Crime  or  Infamy.']  There  is  no  longer  any  objec- 
tion to  witness  on  the  ground  of  crime  or  infamy,  for  now  no  person  offered 
as  a  witness  shall  be  excluded  by  reason  of  incapacity  from  crime,  from 
giving  evidence,  although  he  may  have  been  previously  convicted  (6  &  7 
Viet.  c.  85,  s.  1) ;  but,  in  order  to  impeach  his  credit,  the  offence  and  con- 
viction may  still  be  proved  by  the  admission  of  the  witness,  or  otherwise,  as 
before  the  statute  (8  East,  78). 

I/icompetency  from  Interest.]  The  6  &  7  Viet.  c.  85,  enacts,  that  no 
person  offered  as  a  witness  shall  be  excluded  by  reason  of  crime  or  interest 
from  giving  evidence  on  the  trial  of  any  issue,  matter,  or  question,  or  on 
any  inquiry  arising  in  any  suit  or  proceeding,  civil  or  criminal ;  but  any 
person  so  offered  shall  be  admitted  to  give  evidence,  notwithstanding  that  he 
may  or  shall  have  an  interest  in  the  matter  in  question,  or  in  the  event  of 
the  trial  or  inquiry  or  of  the  suit  or  preceeding  in  which  he  is  offered  as  a 
witness.  But  the  act  does  not  render  competent  any  party  to  any  suit  or 
proceeding  individually  named  in  the  record,  nor  any  lesser  of  the  ph.,  or 
tenant  of  the  premises  in  ejectment.  The  landlord,  or  olher  person  in  whose 
right  a  deft,  makes  cognizance,  nor  any  person  in  whose  immediate  or  indi- 
vidual behalf  the  action  is  brought  or  defended,  wholly  or  in  part,  nor  the 
husband  or  wife  of  any  of  the  above  persons.  The  words  "individual 
named,"  in  the  first  clause  of  this  proviso,  are  used  to  distinguish  the  case 
from  that  of  a  person  who  is  not  otherwise  named  in  the  record  than  as 
being  a  member  of  a  *corporation  which  is  party  the  action  (Sin- 
clair v.  Sinclair,  13  M.  &  W.  645,  per  Parke,  B.).  The  party  [*1276] 
meant  to  be  excluded,  is  one  who  causes  an  action  to  be  brought 
(Hill  v.  Kitching,  3  C.  B.  299,  per  Coltman,  J.),  or  who,  though  not  the 
formal  pit.,  is  yet  substantially  so  (Ib.,  per  Maule,  J.).  In  an  action  by  a 
bankrupt  against  his  assignees,  to  try  the  validity  of  the  fiat  issued  against  him, 
creditors  of  the  bankrupt,  whether  they  have  or  have  not  proved  their  debts, 
are  rendered  competent  witnesses  for  deft,  by  this  act,  and  are  not  persons 
on  whose  immediate  and  individual  behalf  the  action  is  defended  (Colombine 
v.  Penhall,  19  Law  J.  302,  Q.  B.).  A  prochien  amy  is  not  a  party  to  the 
suit  individually  named  in  the  record  (Sinclair  v.  Sinclair,  13  M.  &  W. 
640).  A  party  who  has  agreed  to  share  the  costs  of  defending  an  action  is 
a  competent  witness  for  deft,  since  the  6  &  7  Viet.  c.  85,  or  even  under  the 
3  &  4  Will.  IV.  c.  42,  s.  26).  A  bankrupt  is  a  compent  witness  for  his 
assigness  to  prove  notice  of  the  act  of  bankruptcy,  or  any  thing  else  to  sup- 
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port  the  commission  (Udall  v.  Walton,  14  M.  &  W.  254).  In  an  action  for 
not  executing  a  writ,  the  sheriff's  officer  is  a  competent  witness  for  the  sheriff 
(Wilson  v.  Magnay,  1  C.  &  K.  291).  Where  deft,  pleaded  in  an  action  of 
trover  that  he  took  certain  notes  the  subject  of  the  action  by  authority  of  C., 
from  whom  they  had  been  fraudulently  obtained,  and  pit.  replied,  traversing 
the  property  of  C. :  held,  that  C.  might  be  called  to  prove  his  property  in 
the  note  (Hearne  v.  Turner,  2  C.  B.  535).  In  an  action  by  a  ship  broker 
for  his  commission  in  procuring  freight,  a  third  person  who  had  introduced 
the  pit.  and  deft.,  was  admitted,  although  by  the  usage  of  brokers  he  would 
receive  half  the  commission,  if  recovered  (Hill  v.  Kitching,  supra}.  A 
yearly  tenant  of  the  deft. 's  farm  was  held  competent  to  support  a  farm  modus 
on  the  trial  of  a  similar  issue  (Barker  v.  Birch,  6  Mad.  &  G.  307). 

Informers  entitled  to  part  of  the  penalty  are  competent,  where  the  statute 
can  have  no  execution  without  their  testimony  (Gilb.  Ev.  128) ;  as  by  2 
Geo.  II.  c.  24,  s.  8,  for  bribery  at  elections,  where  the  informer  is  competent 
(Heward  v.  Shipley,  4  East,  180;  Bush  v.  Railing,  Say.  289).  And  it  is 
no  objection  to  the  competency  of  a  witness  that  an  action  is  pending  against 
him  for  bribery  at  the  same  election  (Heward  v.  Shipley,  4  East,  180). 
Though  the  stat.  17  Geo.  II.  c.  40,  leaves  an  option  to  the  judge  to  inflict 
either  a  fine  or  corporal  punishment,  the  expectation  of  a  share  of  the  fine 
shall  not  render  a  witness  incompetent  (R.  v.  Cole,  1  Esp.  169;  and  see  R. 
v.  Bland,  5  T.  R.  370). 

Several  statutes  have  made  persons  similarly  interested  competent  wit- 
nesses. By  the  stat.  3  Will.  III.  c.  11,  s.  12,  those  parishioners  who  receive 
nothing  from  the  parochial  collection  are  competent  to  prove  money  mis- 
spent by  the  churchwardens  and  overseers.  The  stat.  27  Geo.  III.  c.  29, 
where  penalties  under  20/.  are  given  to  the  use  of  the  poor  for  the  benefit  of 
the  parish,  or  other  place,  makes  the  inhabitants  competent  (R.  v.  Davis,  6 
T.  R.  177).  In  actions  against  the  hundred  by  the  party  robbed,  the  inha- 
bitants of  the  hundred  are  made  competent  by  8  Geo.  II.  c.  16,  s.  15 ;  and 
the  party  robbed  may  prove  the  robbery  and  amount  (B.  N.  P.  187) ;  the 
surveyor  of  the  parish,  in  cases  under  the  highway  act,  by  stat.  13  Geo. 
III.  c.  78,  s.  69,  is  competent ;  and,  by  54  Geo.  III.  c.  170,  s.  9,  so  are  the 
rated  inhabitants,  in  any  matter  concerning  the  rates  or  boundaries  of  the 
parish,  &c. 

By  3  &  4  Viet.  c.  26,  s.  1,  no  person  is  disabled  by  reason  only  of  being 

rated  or  rateable  to  the  poor  or  church-rates,  or  for  any  other  purposes 

whatsoever,  and  no  parish  officer  is  disqualified- by  being  only  a  nominal 

party  to  an  action,  and  contributing  with  other  *rate-payers,  to  the 

[*1277]    costs,  sect.  2.     Where  the  interest  arises  from  the  witness   having 

made  himself  personally  liable  to  the  costs  by  express  agreement, 

the  54  Geo.  III.  c.  170,  does  not  render  them  competent  it  seems  (Doe  v. 

Webster,  12  Ad.  &  E.  442).     An  overseer  is  compellable  to  give  evidence 

as  to  the  settlement  of  a  pauper  in  a  parish  on  an  application  for  an  order  of 

removal  (Reg.  v.  Vickery,  12  Jur.  581). 

A  witness  who  believes  himself  interested,  but  is  not,  seems  competent  (1 
Ph.  Ev.  50,  52,  n.  1).  So,  also,  a  witness  who  considers  himself  under  an 
obligation  of  honour  to  indemnify  bail,  but  has  not  entered  into  that  engage- 
ment (Pederson  v.  Staffles,  1  Camp.  145). 

Incompetency  from  Interest,  how  removed.]  Before  the  3  &  4  Will.  IV. 
c.  42,  and  6  &  7  Viet.  c.  85,  the  interest  of  a  witness  might  be  divested 
before  trial  by  payment  or  release,  and  his  competency  would  then  be  re- 
stored. These  statutes  now  operate  as  a  release.  Yet,  as  there  are  certain 
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cases  in  which  a  release  will  still  be  required,  it  will  be  advisable  to  retain 
some  of  the  old  cases.  If  the  witness  offer  to  release  or  surrender  his  inte- 
rest, his  competency  is  restored,  though  the  other  party  refuse  to  accept  the 
release  (Bent  v.  Baker,  3  T.  R.  35;  Goodtitle  v.  Welford,  1  Doug.  139). 
Or,  if  the  party  on  whose  side  the  witness  is  interested,  make  an  order  to 
remove  his  interest,  and  the  witness  refuse,  that  will  not  deprive  the  party 
of  his  testimony  (1  Ph.  Ev.  128).  In  order  to  make  a  corporator  a  compe- 
tent witness  for  the  corporation,  he  must  be  disfranchised  (Godmanchester 
v.  Phillips,  4  Ad.  &  E.  550).  In  an  action,  by  several  owners  of  a  ship, 
for  damage  done  to  her,  a  release  from  one  alone  will  render  the  master 
competent  (Hockless  v.  Mitchell,  4  Esp.  86).  If  a  witness  have  rendered 
himself  incompetent  by  reason  of  his  having  made  himself  liable  to  pay  the 
attorney,  a  release  by  the  attorney  to  him  of  ail  fees,  &c.,  will  render  him 
competent  (Doe  v.  Albutt,  6  C.  &  P.  131).  A  partner  or  part-owner,  not  a 
party  to  the  action,  becomes  a  competent  witness  by  a  release  or  mutual 
releases  (Wilson  v.  Hurst,  4  B.  &  Ad.  760;  Jones  v.  Pritchard,  2  M.  &  W. 
199 ;  Beckett  v.  Wood,  6  Bing.  N.  C.  380).  A  joint  release  of  a  joint  lia- 
bility to  several  persons,  requires  but  one  stamp  (R.  v.  Bailey,  1  C.  &  P. 
435 ;  Percy  v.  Bouchier,  4  Camp.  80 ;  Carpenter  v.  Buller,  2  M.  &  R. 
299).  A  legatee,  who  has  been  paid  before  trial,  is  a  competent  witness  to 
increase  the  estate  (Clarke  v.  Gannon,  R.  &  M.  31).  In  such  cases,  the 
release  must  either  be  produced  in  court,  or  evidence  given  of  its  loss  (Cork- 
ing v.  Gerrard,  1  Camp.  37).  But  a  residuary  legatee  is  not  made  compe- 
tent for  the  executor,  by  releasing  to  him  all  claim  to  the  debt,  for,  if  the 
executor  fail,  he  must  pay  the  costs  of  his  own  attorney,  which  will  be  a 
charge  upon  the  estate  (Baker  v.  Tyrwhitt,  4  Camp.  27).  In  an  action 
against  a  minor,  a  release  by  the  guardian  is  insufficient  (Fraser  v.  Marsh, 
2  Stark.  41).  Where  a  witness  had  subscribed  a  deed  of  a  company  as  a 
member,  the  proof  of  a  parol  agreement  to  give  up  his  share  and  accept  a 
salary  as  secretary  in  lieu  of  it,  or  a  release  of  his  salary,  will  not  render 
him  competent  (Rigby  v.  Walthew,  5  D.  527). 

The  objection  to  the  competency  of  the  witness  may  be  taken  at  any  time 
during  the  examination  of  the  witness,  though  it  is  more  usual  to  show  it  on 
the  voir  dire  (Turner  v.  Pearte,  1  T.  R.  719;  Abrahams  v.  Dunn,  4  Burr. 
2256  ;  Jacobs  .v.  Layborn,  11  M.  &  W.  685 ;  see  Moore  v.  Howell,  12  Vin. 
Abr.  48).  But  it  is  doubtful  whether  the  objection  can  be  made  after  cross.- 
examination  has  closed  (see  Holt,  314,  485  ;  Abrahams  v.  Dunn, 
supra;  Stone  v.  Blackburn,  1  Esp.  37;  Turner  v.  Pearte,  svpra;  [*1278] 
Morish  v.  Foote,  8  Taunt.  458 ;  Fellingham  v.  Sparrow,  9  Dowl. 
141 ;  Dewdney  v.  Palmer,  4  M.  &  W.  664;  Wollaston  v.  Hakewell,  3  Man. 
&  G.  297 ;  but  see  Jacobs  v.  Lay  torn,  11  M.  &  W.  685).  Qucere,  whether 
the  evidence  of  a  witness  who  denies  his  interest  on  the  voir  dire,  but  which 
appears  from  other  evidence  in  the  cause,  can  be  rejected  (Doe  v.  Pearce,  5 
M.  &  W.  506). 

Parties  to  suit,  Incompetence/.]  Parties  to  the  suit  cannot  be  witnesses 
for  themselves,  or  their  joint  suitors  (1  Vern.  230;  1  P.  Wms.  596  ;  Gilb. 
Ev.  116;  1  Ph.  Ev.  64),  though  mere  trustees  (Bauerman  v.  Radenius,  7 
T.  R.  668;  Hawkesworth  v.  Showier,  12  M.  &  W.  45);  or  the  prochein 
ami  of  an  infant  (Clutterbuck  v.  Huntingtower  (Lord),  1  Stra.  506 ;  James 
v.  Hatfield,  ib.  548  ;  and  see  2  Stra.  1025;  Gilb.  Ev.  107).  Nor  if  sub- 
stantially a  party  to  the  suit,  though  not  parties  on  the  record :  as,  in  an 
action  against  one  of  several  partners,  the  deft,  cannot  call  one  of  the  part- 
ners, nor  render  him  competent  by  release  (Simons  v.  Smith,  R.  &  M.  29 ; 
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Wilson  v.  IlcigJ,  4  B.  &  Ad.  760;  sec  Poole  v.  Palmer,  9  M.  &  W.  71). 
The  governors  of  the  poor  under  an  act  which  enables  them  to  assess  rates, 
but  makes  them  liable  to  costs  on  appeal,  are  not  competent  on  the  trial  of 
such  appeal  (R.  v.  St.  Mary  Magdalen,  Bermondsey,  3  East,  7). 

Parties,  uhen  Competent.]  Parties  to  the  suit  may,  if  willing,  be  called 
for  the  adverse  party  (Norden  v.  Williamson,  1  Taunt.  337),  but  cannot  bo 
compelled  to  give  evidence  (Fenn  v.  Granger,  3  Camp.  178  ;  1  Ph.  Ev.  67). 
Persons  who  are  parties  to  a  suit  in  a  corporate  capacity,  and  consequently 
not  individually  liable  for  costs,  and  who  have  no  interest  in  the  question,  are 
competent  (1  Ph.  Ev.  65).  Thus,  in  an  action  against  the  governors  of  the 
Foundling  Hospital  for  work  and  labour,  Lord  Kenyon  admitted  several 
governors  for  the  defence  (Weller  v.  Foundling  Hospital  (Governors  of), 
Pea.  153;  and  see  3  Atk.  401).  And  freemen  have  been  admitted  to  esta- 
blish the  right  of  the  corporation  of  London  to  tolls  (R.  v.  London  (Mayor 
of),  2  Lev.  231  ;  Sutton  Coldfield  v.  Wilson,  1  Vent.  254,  351 ;  Gilb.  Ev. 
126;  Pea.  Ev.  174);  but  this  has  been  doubted  (B.  N.  P.  290;  Burton  v. 
Hinde,  5  T.  R.  174 ;  Brown  v.  Shuker,  1  Cr.  &  J.  587).  In  an  action  for 
a  malicious  prosecution,  the  evidence  given  by  the  deft,  on  the  prosecution 
is  said  to  be  admissible  for  him  in  the  action  (Cabb  v.  Carr,  B:  N.  P.  14;  and 
see  6  Mod.  216).  In  an  action  on  the  statute  of  Winton,  13  Edw.  I.  c.  2, 
pit.  is  competent,  "  from  necessity,  on  default  of  other  proof,"  to  prove  the 
amount  of  his  loss  (2  Roll.  Abr.  686;  B.  N.  P.  289;  1  Atk.  37;  stat.  3 
Geo.  II.  c.  16,  s.  15),  but  not  other  facts  (Rep.  t.  Hard.  83).  A  person 
arbitrarily  made  deft.,  to  prevent  his  testimony,  may,  if  nothing  be  proved 
against  him,  be  sworn  as  a  witness  for  the  other  deft.  (B.  N.  P.  285).  And 
a  verdict  in  his  favour  may  be  taken  at  the  end  of  the  plt.'s  case  (Child  v. 
Chamberlaine.  6  C.  &  P.  213;  Hawkesworth  v.  Showier,  12  M.  &  W.  48 ; 
Hitchin  v.  Teale,  2  M.  &  R.  30 ;  see  Emmet  v.  Butler,  7  Taunt.  607 ;  per 
Best,  C.  J.,  Wright  v.  Paulin,  1  R.  &  M.  128 ;  see  1  Stark.  98).  The  ap- 
plication to  acquit  is  to  the  discretion  of  the  judge,  but  the  usual  practice  is 
not  to  direct  an  acquittal  until  the  case  on  both  sides  is  closed  (Sewell  v. 
Champion,  6  Ad.  &  E.  407;  White  v.  Hill,  6  Q.  B.  491).  In  a  joint  action 
against  a  justice  and  a  constable,  where  the  latter  is  completely  justified  by 
the  warrant,  he  may  be  a  witness  for  the  former,  after  his  whole  case  is  fin- 
ished (Ward  v.  Bourne,  2  Ph.  Ev.  304). 

*If  one  of  several  defts.  plead  his  bankruptcy,  and  the  rest  the 
[*1279]  general  issue,  the  former,  though  he  has  obtained  his  certificate,  is 
not  competent  for  the  latter  (Raven  v.  Dunning,  3Esp.  25  ;  Cowie 
v.  Child,  3  Camp.  283 ;  and  see  Emmett  v.  Bradley,  1  Moo.  £32 ;  see  Bate 
v.  Russell,  Moo.  &  M.  332).  But,  if  a  nolle  prosegvi  has  been  entered  as 
to  him,  he  will  be  competent  (1  Moo.  339;  7  Taunt.  607  ;  M'lver  v.  Humble, 
16  East,  171  ;  Moody  v.  Ring,  2  B.  &C.  558).  Where  one  of  several  defts. 
in  trover  suffers  judgment  by  default,  he  is  competent  upon  the  trial  for  the 
co-defis.,  for  he  is  not  liable  for  their  costs,  if  they  be  convicted,  nor,  if  ac- 
quitted, is  his  own  liability  discharged  (Ward  v.  Haydon,2  Esp.  553;  Marsh 
v.  Smith,  1  C.  &  P.  577). 

One  of  several  cleds.  in  an  action  of  tort,  who  has  suffered  judgment  by 
default,  is  not  an  admissible  witness  in  favour  of  his  co-deft,  where  the  jury 
are  summoned  as  well  to  try  th  >  issues  against  the  one  as  to  assess  the 
damages  against  the  other  (Thorpe  v.  Barker,  3  N.  P.  C.  49,  C.  P. ;  5  C.  B. 
675);  he  may  give  evidence  for  the  pit.  if  he  has  no  other  interest  in  the 
result  than  ran  be  inferred  from  his  position  on  the  record  (Haddrick  v. 
Heslop,  12  Q.  B.  267). 
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A  party  who  has  agreed  to  share  the  costs  of  defending  an  action  is  a 
competent  witness  for  deft,  since  6  &  7  Viet.  c.  85 ;  Sage  v.  Robinson,  3 
Exch.  142). 

But  he  is  not  competent  for  the  pit.  against  his  co-deft.  (Chapman  v. 
Graves,  2  Camp.  333  n.;  Mant  v.  Mainwaring,  2  Moo.  13;  but  see  Wor- 
rall  v.  Jones,  7  Bing.  395;  Aflalo  v.  Fourdrinier,  6-Bing.  306;  Hadrick  v. 
Heslop,  12  Jur.  601),  Q.  B. ;  17  Law  J.  313,  Q.  B.).  Yet  such  deft,  has 
been  admitted  to  prove  for  pit.,  in  ejectment,  that  the  other  deft,  was  in  pos- 
session (Doe  v.  Green,  4  Esp.  198).  A  co  trespasser,  not  joined,  may  be 
sworn  for  the  pit.,  though  satisfaction  from  the  defendant  is  a  discharge  to 
him  (B.  N.  P.  86 ;  2  Camp.  333 ;  Morris  v.  Daubigny,  5  Moo.  319 ;  but  *ee 
Lethbridge  v.  Phillips,  2  Stark.  546;  and  2  Stark.  Ev.  764,  n.). 

But,  in  assumpsit,  if  a  deft,  suffer  judgment  by  default,  he  is  neither  com- 
petent to  negative  the  contract  for  the  other  (Brown  v.  Fox,  1  Ph.  Ev.  78; 
8  Taunt.  141 ;  Bell  v.  Bankes,  3  Man.  &  G.  261),  nor  to  prove  it  for  the 
pit.  (Brown  v.  Brown,  4  Taunt.  752  ;  and  see  Mant  v.  Mainwaring,  8  Taunt. 
139;  Green  v.  Sutton,  2  Moo.  &  R.  269;  butssee  Piper  v.  Steele,  2  Q.  B. 
733,  overruling  these  cases).  Nor  is  a  witness,  who  is  proved  to  be  a  partner 
whh  the  deft.,  competent  to  prove  himself  alone  liable  (Goodacre  v.  Breame, 
Pea.  175;  Evans  v.  Yeatherd,  2  Bing.  133);  if  released,  he  may  (Young 
v.  Baine,  1  Esp.  103;  Simons  v.  Smith,  R.&  M.  29,  contra;  and  see  Cheyne 
v.  Hooper,  4  Esp.  112).  Yet,  if  a  co-contractor  be  not  joined,  he  is  com- 
petent for  the  pit.  (Blachett  v.  Weir,  5  B.  &  C.  385 ;  Hall  v.  Curzen,  9  B. 
&  C.  646);  and  to  prove,  his  own  nonjoinder  being  pleaded  in  abatement, 
that  the  deft,  contracted  alone  (Hudson  v.  Robinson,  4  M.  &  S.  475);  he  is 
competent  for  deft.  (Poole  v.  Palmer,  9  M.  &  W.  71 ;  Russell  v.  Blake,  2 
Man.  &  G.  374;  Atkinson  v.  Foster,  1  C.  B.  712 ;  3  &  4  Will.  IV.  c.  42). 
If  a  witness  for  the  pit.  be  made  deft,  by  mistake,  the  court,  on  motion,  will 
strike  out  his  name  (1  Sid.  441 ;  B.  N.  P.  285). 

Husband  and  Wife,  Incompetency  of.]  Neither  the  husband  nor  wife  of 
a  party  to  the  suit  can  be  called  to  give  evidence  upon  either  side  (Co.  Lit. 
6  b;  Gilb.  Ev.  119;  1  Ph.  Ev.  71 ;  Bentley  v.  Cook,  cited  in  2  T.  R.  265; 
T.  Raym.  1 ;  2  Hale,  P.  C.  301 ;  2  Raym.  752).  So  if,  though  not  a  party, 
the  suit  be  brought  for  the  benefit  of  either  (Davis  v.  Dinwoody,  4  T.  R. 
678 ;  but  see,  now,  6  &  7  Viet.  c.  85).  But,  that  they  are  not 
competent  to  give  any  evidence  in  ^collateral  cases  which  has  a  [*1280] 
tendency  to  criminate  each  other,  the  doctrine  ruled  in  Rex  v. 
Cliviger  (2  T.  R.  265),  has  been  questioned  and  restricted  in  case  of  Rex 
v.  Worcester  (Inhabitants  of  All  Saints),  1  Ph.  Ev.  74).  And,  in  an  action 
between  third  persons,  if  the  evidence  of  the  wife  merely  tend  to  expose  her 
husband  to  a  legal  demand,  she  is  not  incompetent  (Williams  v.  Johnson, 
1  Stra.  504;  Tiley  v.  Cowling,  Raym.  744;  contra,  ante,  192,  Vol.  I.  p. 
79). 

The  widow  of  the  testator  is  competent  for  the  pit.  against  the  executors 
(Beveridge  v.  Minter,  1C.  &  P.  364).  But  a  widow  cannot  be  asked  to 
disclose  a  conversation  between  herself  and  her  late  husband  (Doker  v. 
Hasler,  1  Russ.  &  Ry.  198;  but  see  Beveridge  v.  Minter,  1  C.  &  P.  364); 
nor  a  woman  divorced  a  vinculo  matrimonii  (6  East,  192  ;  Men  roe  v.  Twis- 
sleton,  Pea.  Ev.  Appendix ;  O'Connor  v.  Majoribanks,  4  Man.  &  G.  435). 
The  wife  is  not  permitted  to  give  evidence,  though  the  husband  consent  (Rep. 
t.  Hard.  264).  A  woman  who  cohabits  with  a  man  as  his  wife  may  be  called 
as  a  witness  for  him  (Batthews  v.  Galindo,  4  Bing.  610,  overruling  Camp- 
bell v.  Tremlow,  1  Pri.  81,  83 ;  see  Mace  v.  Cadell,  Cowp.  233).  A  bank- 
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rupt's  wife  maybe  examined  before  the  commissioners,  by  stat.  21  Jac.  I.  c. 
19,  s.  5.  In  appeal  against  an  order  of  bastardy,  she  may  prove  an  adul- 
terous intercourse  (Rep.  t.  Hard.  82;  R.  v.  Luffe,  8  East,  203);  but  not 
want  of  access  (11  East,  152;  1  Wils.  340;  R.  v.  Souston,  5  Ad.  &  E. 
180).  A  woman  whose  marriage  is  void  by  reason  of  her  having  a  former 
husband  living,  may  be  called.  For  declarations  of  husband  and  wife,  see 
ante,  Vol.  I.,  p.  79,  "ADMISSIONS." 

Attorneys,  Competency  of.]  Confidential  communications  to  the  attorney  in 
the  cause  of  his  client  are  privileged,  and  cannot  be  revealed,  either  in  that  or 
any  other  cause  (Wilson  v.  Rastall,4  T.  R.  753),  though  the  proceedings  to 
which  they  relate  be  at  an  end  ;  and  this  is  the  privilege  of  the  client,  and  not 
of  the  attorney  (Ib.).  Therefore,  in  an  action  by  the  assignees  of  a  bankrupt, 
communications  made  by  the  bankrupt  to  his  attorney  may  be  given  in  evi- 
dence to  prove  the  act  of  bankruptcy,  if  the  bankrupt  consents  (Merle  v. 
Moore,  2  C.  &  P.  275).  Nor  is  an  attorney  at  liberty  to  disclose  evidence 
which  was  confidentially  communicated  to  him  by  his  client,  though  his  client 
is  not  a  party  to  the  cause  before  the  court  (Rex  v.  Withers,  2  Camp.  578). 
And  communications  made  by  a  party  to  an  attorney  are  confidential, 
although  they  do  not  relate  to  a  cause  existing  or  in  progress  at  the  time  they 
were  made  (Cromack  v.  Heathcote,  4  Moo.  357;  2  B.  &  B.  4;  Clark  v. 
Clark,  ib. ;  see  Greenough  v.  Gaskell,  1  M.  &  R.  98;  Wheatly  v.  Williams, 
1  M.  &  W.  533).  The  privilege  of  not  being  examined  as  to  the  facts  com- 
municated to  an  attorney  extends  only  to  those  communications  which  relate 
to  the  purposes  either  of  bringing  or  defending  an  action  or  suit  existing  at 
the  time  of  the  communication,  or  then  about  to  be  commenced  (Williams 
v.  Mundie,  R.  &  M.  34).  A  solicitor  under  a  commission  of  bankrupt  is 
not  bound  to  produce  the  proceedings  under  the  commission,  in  a  collateral 
action,  where  the  proceedings  might  tend  to  the  detriment  of  his  clients 
(Laing  v.  Barclay,  3  Stark.  42).  And  where,  on  an  issue  as  to  the  liability 
of  the  defts.,  as  partners,  an  attorney,  subpoenaed  to  produce  a  composition- 
deed,  executed  between  them  and  another  firm,  showing  the  partnership,  may 
object  to  the  production  of  the  instrument,  on  the  ground  that  the  disclosure 
of  its  contents  may  prejudice  the  latter  in  disputes  with  other  persons  (Harris 
v.  Hill,  1  D.  &  R.  17). 

Where  the  same  attorney  is  employed  by  vendor  and  vendee,  he  will  not  be 
allowed  to  produce  the  draft  of  the  conveyance  against  *the  wishes 
[*1281]  of  one  claiming  under  the  vendee,  although  such  draft  has  been  read 
by  another  attorney  on  the  vendee's  behalf  (Doe  v.  Seaton,  2  Ad.  & 
E.  171).  If  a  borrower  deliver  an  abstract  of  title  to  the  vendor's  attorney, 
he  cannot  be  called  upon  to  prove  the  abstract  delivered  against  the  borrower 
(Doe  v.  Watkins,  3  Bing.  N.  C.  421).  In  trover  by  the  assignees  of  a  bank- 
rupt for  a  lease,  they  cannot  call  the  bankrupt's  solicitor  to  prove  when  it 
had  been  deposited  with  the  deft.  (Turquand  v.  Knight,  2  M.  &  W.  98).  An 
attorney  professionally  employed  to  prepare  an  assignment  of  goods  which 
he  declines  to  do,  cannot  disclose  the  instructions  given  him  (Cromack  v. 
Heathcole,  2  B.  &  B.  4) ;  nor  the  contents  of  deeds  deposited  with  him  as 
attorney  (R.  v.  Upper  Boddington,  8  D.  &  R.  732  ;  but  see  Doe  v.  Thomas, 
9  B.  &  C.  288). 

The  rule,  as  to  privileged  communications,  extends  to  an  attorney's  clerk 
acting  on  behalf  of  his  master,  as  well  as  to  the  attorney  himself  (Taylor  v. 
Foster,  2  C.  &  P.  195 ;  2  D.  &  R.  347 ;  R.  v.  Upper  Boddington,  supra}. 
So,  to  a  scrivener  (Anon.  Skin.  404;  see  Turquand  v.  Knight,  2  M.  &.W. 
100).  The  agent  of  the  attorney  is  also  privileged  (Parkins  v.  Havvkshaw, 
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2  Stark.  239).  And  an  interpreter  who  is  present  at  conversations  between 
a  foreigner  and  his  attorney,  is  equally  bound  to  secrecy  as  the  attorney 
himself  (Du  Barre  v.  Livette,  Pea.  77). 

When  competent,  an  attorney  is  not  restrained  from  giving  evidence  of  a 
conversation  between  him  and  his  client,  touching  the  justice  of  his  suit, 
after  a  writ  of  inquiry  executed  on  an  interlocutory  judgment,  and  a  com- 
promise thereupon  ;  for  the  purpose  of  the  suit  having  been  answered,  the 
communication  could  not  be  said  to  have  been  made  by  way  of  instruction 
for  conducting  the  cause  (Cobden  v.  Kendrick,  4  T.  R.  431;  Wilson  v.  Ras- 
tall,  4  T.  R.  753).  Nor  are  communications  made  by  a  client  to  his  attor- 
ney, not  in  the  character  of  an  attorney :  as,  where  they  are  not  for  the 
purpose  of  asking  his  legal  advice,  but  to  obtain  information  as  to  a  matter 
of  fact,  which  might  have  been  made  by  any  other  person  as  well  as  an 
attorney,  they  are  not  privileged,  and  may  be  disclosed  by  the  attorney 
(Bramwell  v.  Lucas,  2  B.  &  C.  745 ;  4  D.  &  R.  367). 

Where  two  employ  the  same  attorney,  a  letter  by  one  of  them  to  the 
attorney,  containing  an  offer  to  be  made  to  the  other,  may  be  given  in  evi- 
dence against  the  writer  of  it  (Baugh  v.  Cradock,  1  Moo.  &  R.  182).  And 
an  attorney  is  bound  to  disclose,  when  called  as  a  witness  by  the  adverse 
party,  the  contents  of  a  notice  which  he  received  to  produce  a  paper  in  the 
hands  of  his  client;  the  privilege  of  the  client  only  extending  to  exclude  the 
disclosure  of  any  fact  communicated  confidentially  to  the  witness,  in  the 
character  of  his  attorney  (Spencer  v.  Schulenburg,  7  East,  357  ;  3  Sm.  325; 
B.  N.  P.  284) ;  or  to  prove  the  delivery  of  a  particular  paper  by  his  client 
(Eike  v.  Nokes,  Moo.  &  M.  304).  And  an  attorney  is  not  privileged  from 
giving  evidence  of  collateral  facts ;  therefore,  he  may  be  obliged  to  prove 
that  his  client  swore  to  and  signed  an  answer,  upon  which  the  latter  is 
indicted  for  perjury  (Doe  d.  Jupp  v.  Andrews,  Cowp.  845 ;  and  see  Cleve 
v.  Powell,  1  Moo.  &  R.  228).  Thus,  a  knowledge  of  a  client's  handwriting, 
obtained  by  his  attorney  from  having  witnessed  his  execution  of  a  bail-bond, 
is  not  a  confidential  knowledge,  so  as  to  privilege  the  attorney  from  answer- 
ing, when  called  on  the  part  of  the  pit.  to  prove  the  deft.'s  handwriting  on 
the  trial  (Hurd  v.  Thoring,  1  C.  &  P.  372).  The  pit.  may  call  the  former 
attorney  of  the  deft,  to  prove  an  offer  by  him  on  the  part  of  his  client  to 
settle  the  account,  and  to  pay  a  sum  of  money  as  due  to  the  pit.  (Turner 
v.  Railton,  2  Esp.  474).  And  an  attorney,  who  *prepares  deeds 
which  are  granted  on  an  usurious  consideration,  is  a  competetent  [*1282] 
witness  to  prove  the  usury  (Duffin  v.  Smith,  Pea.  108);  and  he 
may  disclose  facts  which  he  might  have  known  without  being  intrusted  as 
an  attorney  in  the  cause  (B.  N.  P.  284;  but  see  Wheatly  v.  Williams,  1 
M.  &  W.  550;  Hagrath  v.  Hardy,  4  N.  &  C.  784).  But,  where  an 
attorney  has  came  to  the  knowledge  of  a  deed,  &c.,  having  been  destroyed, 
from  the  circumstance  of  his  having  been  employed  as  an  attorney, 
he  cannot  be  examined  as  to  the  fact,  the  knowledge  of  which  was  so 
obtained  (Robson  v.  Kemp,  5  Esp.  52).  A  person  who  is  by  profession 
an  attorney,  if  not  employed  in  the  particular  business  which  is  the  sub- 
ject of  inquiry,  is  a  competent  witness,  although  he  may  have  been  confi- 
dentially consulted  (Wilson  v.  Rastall,  4  T.  R.  753).  A  letter  written  by 
an  attorney  to  his  client,  and  produced  with  the  client's  signature,  indorsed 
on  it,  as  evidence  against  the  client  (Meyar  v.  Sefton,  2  Stark.  275).  An 
attorney  may  be  examined  as  to  facts  which  he  knew  before  his  retainer 
(Cuts  v.  Pickering,  1  Vent.  197) ;  but  he  cannot  be  permitted  to  allege  that 
his  client  told  him,  before  an  action  brought,  that  be  intended  to  waive  a 
forfeiture  on  which  he  supports  his  action  (Goodlight  v.  Budge,  Lofft,  27). 
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A  person  to  whom  a  party,  supposing  him  to  be  an  attorney,  makes  confi- 
dential communications  respecting  his  cause,  is  not  privileged,  but  is  bound 
to  give  evidence  of  them  (Fountain  v.  Young,  6  Esp.  113).  The  court  will 
prevent  the  attorney  from  making  the  disclosure  for  the  privilege  is  that  of 
the  client  (B.  N.  P.  284;  Wilson  v.  Rastall,  4  T.  R.  759;  see  Merle  v. 
More,  Moo.  &  M.  390).  An  attorney  may  prove  who  employed  him  to 
defend  a  cause  (Levy  v.  Pope,  Moo.  &  M.  410).  After  proof  of  notice  to 
produce  a  certain  document,  an  attorney  may  be  asked  as  to  his  possession 
of  it,  in  order  to  let  in  secondary  evidence  (Bevan  v.  Waters,  Moo.  &  M. 
235 ;  Coates  v.  Mudge,  1  Dowl.  N.  S.  540).  Although  an  attorney  cannot 
be  called  to  prove  admissions  made  in  a  conversation  between  himself  and 
his  client,  yet  he  may  prove  a  conversation  which  took  place  in  his  presence 
between  pit.  and  deft.  Griffith  v.  Davies,  5  B.  &  A.  502 ;  Shore  v.  Bed- 
ford,  5  Man.  &  G.  271 ;  Weeks  v.  Argent,  16  Law  J.,  N.  S.,  Ex.  309). 

An  attorney  cannot  be  compelled  to  disclose  the  contents  of  a  client's  deed 
in  his  possession,  but  if  he  do  so  willingly  the  evidence  may  be  received 
(Hibbert  v.  Knight,  2  Exch.  11  ;  12  Jur.  162). 

In  ejectment  by  the  devisee  under  a  former  will  against  the  devisee  under 
a  subsequent  will,  a  legatee  under  the  former  will  is  a  competent  witness  for 
the  lessor  of  the  pit.,  by  stat.  6  &  7  Viet.  c.  85  (Doe  d.  Vingoe  v.  Nicholls, 
13  Jur.  123,  Q.B.). 

By  sect.  2  of  stat.  3  &  4  Viet.  c.  28,  no  parish  officer  shall  be  disabled 
from  giving  evidence  on  any  trial,  when  he  shall  be  only  a  nominal  party. 
By  sect.  1  of  stat.  6  &  7  Viet.  c.  85,  it  is  provided,  "that  this  act  shall  not 
render  competent  any  party  to  any  action  individually  named  in  the  record, 
or  any  lessor  of  the  pit.  Held,  that  the  proviso  in  the  latter  statute  did  not 
repeal  the  enactment  in  the  former;  and  therefore,  that  churchwardens  and 
overseers  were  competent  witnesses  for  the  pit.  on  the  trial  of  an  ejectment 
to  recover  parish  property,  in  which  they  were  lessors  of  the  pit.  (Doe  d. 
Sayer  v.  Hatton,  13  Jur.  494,  Q.  B.). 

A  deft,  in  trespass  who  has  suffered  judgment  by  default  is  not  a  compe- 
tent witness  for  his  co-deft.,  where  the  jury  are  summoned  as  well  to  try  the 
issue  against  the  one  as  to  assess  the  damages  against  the  other  (Thorpe  v. 
Barber,  5  C.  B.  675). 

The  stat.  6  &  7  Viet.  c.  85,  does  not  apply  to  such  a  case  (Ib.). 
On  the  trial  of  an  ejectment  between  devisees  claiming  under  different 
wills  of  the  same  testator,  a  person  to  whom  a  legacy  (charged  upon  the  land, 
the  subject  of  the  action)  had  been  given  by  the  will  under  which  the  deft, 
claims  is  a  competent  witness  for  the  deft.,  under  the  6  &  7  Viet.  c.  85,  as 
he  is  not  a  person  in  whose  immediate  and  individual  behalf  the  action  is 
defended  (Doe  v.  Bengo  v.  Nicholls,  18  Law  J.  81,  Q.  B.). 

In  an  action  for  money  had  and  received  to  the  use  of  the  pit.,  a  witness 
called  on  the  part  of  the  deft,  said, on  the  voirdire,  "I  indemnified  the  deft.; 
the  deft,  said  at  first  he  would  defend  the  action ;  I  said,  *  I  will  share  the 
loss.'"  Held,  that  he  was  a  competent  witness,  under  the  6  &  7  Viet.  c. 
85,  and  perhaps  independently  of  that  statute  (Sage  v.  Robinson,  12  Jur. 
1054,  Exch.;  3  Exch.  142).  Srmble,  that  the  test  whether  a  witness  is  "a 
person  in  whose  immediate  and  individual  behalf  an  action  is  brought  or  de- 
fended either  wholly  or  in  part,"  is,  would  his  declarations  be  receivable 
against  the  party  in  whose  behalf  he  is  called  to  give  evidence?  (Ib  ) 

Concession,  that  the  onus  lies  on  the  party  objecting  to  the  testimony  of 
a  witness  on  the  ground  of  interest,  since  6  <&  7  Viet.  c.  85,  s.  1,  to  show 
that  the  case  falls  within  the  proviso  in  that  section  (Ib.). 

Where  the  defence  rested  on  several  cognisances;  held,  that  a  person 
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under  whom  one  of  such  cognisances  was  made,  was  competent  to  prove 
matters  distinct  from  and  independent  of  that  particular  cognisance  (Walker 
v.  Giles,  2  C.  &  K.  671,  Wilde). 

On  the  trial  of  an  action  for  a  malicious  prosecution  against  two  defts., 
one  of  them,  who  has  suffered  judgment  by  default,  is  a  competent  witness 
for  pit.  (Hadrick  v.  Heslop,  12  Jur.  600;  17  Law  J.  313,  Q.  B.). 

An  overseer,  since  3  &  4  Viet.  c.  26,  is  a  competent  wilness  for  or  against 
his  parish  (Reg.  v.  Vickery,  12  Jur.  581,  Q.  B.). 

Where,  in  an  action  by  the  assignees,  the  bankrupt  was  not  called  as  a 
witness,  but  a  witness  was  examined  as  to  certain  statements  of  the  bankrupt 
with  respect  to  his  affairs;  held,  that  the  evidence  was  admissible  (Belcher 
v.  Brake,  2  C.  &  K.  658,  Wilde). 

Where  a  creditor  under  the  fiat  was  produced  as  a  witness;  held,  that  his 
evidence  was  inadmissible  (Ib.). 

Privileged  Communications.']  A.,  tenant  for  life,  under  a  power  of  leasing 
created  in  1761,  granted  a  lease  to  the  deft,  in  1826.  In  1844,  after  the 
death  of  A.,  and  before  stat.  8  &  9  Viet.  c.  112,  G.,  the  reversioner,  brought 
ejectment  on  the  ground  that  the  lease  was  not  warranted  by  tho  power.  It 
appeared  that,  by  a  marriage  settlement  in  1708,  a  term  of  1000  years  was 
created  in  the  property  in  question,  for  certain  purposes,  and  then  to  attend 
the  inheritance:  and  that,  in  an  indenture  of  the  1st  March,  17-~>7,  the  in- 
denture creating  the  term  was  recited,  the  specific  objects  of  the  trusts  were 
declared  to  be  satisfied,  and  the  executor  of  the  surviving  trustee  of  the  term 
was  required  to  assign  it,  to  attend  the  inheritance.  At  the  trial,  upon  the 
non-production  of  the  deed  creating  the  term,  and  the  indenture  reciting 
that  deed,  after  notice  to  produce,  the  deft.,  for  the  purpose  of  giving  se- 
condary evidence  of  those  deeds,  called  upon  the  solicitor  of  a  person  who 
had  proposed  to  exchange  some  property  wi'h  G.,  but  which  exchange  had 
not  been  carried  into  eflect,  to  produce  an  abstract  of  the  deeds  ;  he  said 
that  he  had  not  received  instructions  from  his  client  not  to  produce  it,  and 
that  he  was  ready  to  do  so,  if  the  judge  thought  that  he  ought  to  produce  it. 
The  judge  thought  that  there  was  no  sufficient  reason  why  he  should  not  ; 
held,  right  (Doe  d.  Egremont  (Eurl)  v.Langdon,  13  Jur.  96;  18  Law  J.  17, 

Q.  B.):      ' 

In  ejectment  by  a  rector  to  recover  land  as  parcel  of  the  glebe — for  deft., 
a  book  describing  the  lands  subject  to  tithes,  and  a  map  of  the  glebe,  were 
produced  by  an  attorney  and  solicitor,  who  had  been  employed  by  J.,  the 
preceding  rector,  who  was  also  owner  of  the  advowson,  to  collect  the  tithes, 
and  afterwards  to  sell  the  advowson.  The  book  was  given  to  him  for  the 
former  purpose,  the  map  with  a  view  to  the  sale.  The  heir  and  the  execu- 
tors of  J.  authorized  him  to  produce  them.  The  advowson  was  sold  to  A., 
who  had  presented  the  lessor  of  the  pit. :  held,  that  the  map  was  not  a  privi- 
ledged  communication  ;  and  by  Erie,  J.,  thai  if  it  was,  the  privilege  had  been 
waived  (Doe  d.  Marriott  v.  Hertford  (Marquis,  13  Jur.  532,  Q.  B.).  Held, 
also,  by  Lord  Denman,  C.  J.,  that  the  book  \^as  not  a  privileged  communica- 
tion (Ib.). 

Counsel,  Arbitrators,  fyc.,  Competency  of.~\  Counsel,  when  acting  in  that 
character,  cannot  be  called  as  witnesses,  and  are  excluded  on  the  same 
ground  as  attorneys;  therefore,  a  barrister  cannot  be  examined  as  a  witness 
to  prove  what  w-as  stated  by  him  on  a  motion  before  th^  court  (Curry  v. 
Walter,  1  Esp.  456).  And  a  party  will  not  be  allowed  to  go  into  evidence 
of  the  time  when  the  counsel  for  the  apposite  party  was  retained,  either  by 
calling  the  counsel's  clerk  or  otherwise,  as  the  retaining  of  counsel  falls 
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within  the  rule  respecting  confidential  communications  (Foote  v.  Ilaync,  2 
C.  &  P.  545). 

An  arbitrator  will  not  be  allowed  to  depose  as  to  what  transpired  before 
him,  either  upon  the  examination  of  the  parties  themselves,  or  on  an  inspec- 
tion of  their  books,  upon  the  principle  that  the  parties  themselves  could  not 
have  brcn  examined  in  the  former  cause.  Therefore,  where  a  cause  has 
been  referred,  and  the  arbitrator,  upon  inspection  of  the  plt.'s  books,  and  the 
examination  of  the  parties,  finds  that  the  pit.  had  no  cause  of  action,  in  an 
action  for  a  malicious  prosecution,  the  arbitrator  cannot  be  examined,  to 
prove  those  facts  (Habcrsham  v.  Torby,  3  Esp.  38).  But  an  arbitrator  may 
be  called  to  prove  what  matters  were  claimed  before  him  on  a  reference 
(Martin  v.  Thornton,  4  Esp.  181). 

* Public  Officers  and  others.']  By  the  operation  of  the  same 
[  *1283  ]  rule  these  persons  are  privileged  ;  as  the  official  communications 
between  the  governor  and  law-officer  of  a  colony  (Wyatt  v.  Gore, 
Holt,  299;  Cooke  v.  Maxwell,  2  Stark.  184);  orders  given  by  a  governor 
of  a  colony  to  a  military  officer  (2  Stark.  183);  a  correspondence  between 
an  agent  of  government  and  a  secretary  of  state  (Anderson  v.  Hamilton  (Sir 
W.),  2  B.  &  B.  136,  n.;  see  Blake  v.  Fitfield,  1  M.  &  R.  198);  and  the 
report  of  a  military  court  of  inquiry  (Home  v.  Bentinck  (Lord  T.),  ib. 
130);  confidential  proceedings  of  the  privy  council  cannot  be  disclosed 
(Layer's  case,  16  How.  St.  Tr.  224). 

A  witness  cannot  disclose  the  sources  by  which  intelligence  of  treasonable 
proceedings  were  made  to  the  officers  of  justice  (Hardy's  case,  24  How.  St. 
Tr.  814;  R.  v.  Watson,  2  Stark.  136).  A  witness  for  the  crown  on  a 
revenue  information  cannot  be  asked  whether  he  was  the  informer  (Attorney- 
General  v.  Bryant,  15  M.  &  W.  169). 

Physicians,  surgeons,  and  clergymen  are  not  privileged  (R.  v.  Kingston 
(Duehess  of),  20  How.  St.  Tr.  573;  Gilham's  case,  1  Moo.  C.  C.  186). 
A  grand  juror  is  privileged  from  giving  evidence  of  what  passed  before 
him  (4Bla.  Com.  126,  n.  by  Christian;  Sykes  v.  Dunbar,  2  Sco.  N.  R. 
1004). 

Examination  of  Witnesses. 

On  the  examination  in  chief,  leading  questions,  or  such  questions  as  sug- 
gest to  the  witness  the  answer  to  be  made,  and  where  the  answer  yes  or  no 
would  be  conclusive,  are  inadmissible ;  but  questions  which  are  intended 
merely  as  introductory,  and  which,  whether  answered  in  the  affirmative  or 
negative,  would  not  be  conclusive  on  any  points  in  the  cause,  may  be  asked  ; 
and,  when  necessary,  it  is  allowable,  to  some  extent,  to  direct  the  witness's 
attention  to  the  subject  of  inquiry  (Nicholls  v.  Dowding,  1  Stark.  81  ;  2 
Stark.  128).  Thus,  where,  from  the  nature  of  the  case,  the  mind  of  the 
witness  cannot  be  directed  to  the  subject  of  inquiry  without  a  particular  spe- 
cification of  it,  as  if  he  is  calleo*  to  contradict  another  as  to  the  contents  of  a 
particular  letter  which  is  lost,  and  cannot,  without  suggestion,  recollect  the 
contents,  the  particular  passage  may  be  suggested  to  him  (Courteen  v. 
Touse,  1  Camp.  43).  And,  where  a  witness  is  called  to  prove  a  co-part- 
nership, between  several  persons  whose  names  he  does  not  remember,  the 
list  of  names  may  be  read  to  him,  and  he  may  be  asked  whether  those  persons 
are  members  of  the  firm  (Acerro  v.  Petroni,  1  Stark.  100;  1  Stark.  Ev. 
127).  And,  if  a  witness,  on  his  examination  in  chief,  shows  himself 
decidedly  adverse  to  the  party  calling  him,  it  is  in  the  discretion  of  the  judge 
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to  allow  the  examination  to  assume  the  form  of  a  cross-examination ;  and, 
also,  if  the  witness  stands  in  a  situation  which  of  necessity  makes  him 
adverse  to  the  party  calling  him,  the  counsel  may,  as  a  matter  of  right, 
cross  examine  him  (per  Best,  C.  J.,  Clarke  v.  Saffery,  R.  &  M.  126;  see 
Dickinson  v.  Shee,  4  Esp.  67).  A  witness  called  to  read  or  explain  a  series 
of  ancient  records,  may  be  asked  the  result  of  them  (Rowe  v.  Brenton,  1  M. 
&  R.  212). 

As  to  actual  knowledge :  a  witness  stating  facts  can  only  state  those  of 
which  he  has  a  personal  knowledge,  and  cannot  be  examined  as  to  his  belief 
or  persuasion  (Acerro  v.  Petroni) ;  where,  however,  a  witness  deposes  as  to 
matters  of  skill  and  judgment,  or  matters  wherein  his  knowledge  is  derived 
from  general  information,  the  opinions  of  experienced  persons,  is 
rendered  admissible ;  as  *where  professional  men  and  others  give  [  *1284  ] 
evidence,  formed  from  their  professional  experience  and  and  skill. 

The  materiality  of  a  fact  concealed  on  effecting  an  insurance  is  a  question 
for  the  jury  alone.  Witnesses  cannot  be  received  to  state  their  opinions  on 
matters  of  legal  or  moral  obligation ;  nor  on  the  manner  in  which  others 
would  probably  be  influenced  if  the  parties  had  acted  in  one  way  rather  than 
another  (Campbell  v.  Richards ;  but  see  Berthon  v.  Loughman,  2  Stark. 
258;  Richards  v.  Murdock,  10  B.  &  C.  527;  Chapman  v.  Walton,  10 
Bing.  57).  On  a  question  as  to  whether  the  erection  of  a  certain  bank  to 
prevent  the  overflowing  of  the  sea  caused  the  obstruction  of  a  harbour,  the 
opinions  of  scientific  men  are  admissible  (Folkes  v.  Chadd,  3  Doug.  157). 
So,  a  physician  may  be  asked  as  to  general  effects  of  the  disease  he  has 
heard  described  by  other  medical  men,  and  its  probable  consequences  in  that 
case ;  or,  whether  the  facts  proved  are  symptoms  of  insanity  (Pea.  Ev.  208  ; 
M'Naughton's  case,  10  Cl.  &  Fin.  200).  So,  the  evidence  of  a  shipbroker, 
on  a  question  of  seaworthiness  is  receivable  (Thornton  v.  Royal  Exchange 
Assurance  Company,  Peak.  Ad.  Ca.  25).  So  a  seal  engraver  may  be  called 
to  show  a  difference  between  a  genuine  impression  and  that  supposed  to  be 
false  (Folkes  v.  Chadd,  supra;  see  also  as  to  the  proof  of  foreign  law,  ante, 
11  FOBEIGN  LAW").  Any  person  conversant  with  foreign  law,  though  not  a 
professor  of  it,  or  connected  with  the  profession,  is  a  competent  witness  to 
prove  it  (Vanderdoncke  v.  Thelluson,  19  Law  J.,  C.  P.  12). 

As  to  calling  persons  skilled  in  handwriting,  see  "  HANDWRITING." 

Cross-Examination.']  In  cross-examination  greater  latitude  is  allowed 
in  the  manner  of  putting  questions,  and  a  witness  may  be  so  led  as  to  bring 
him  directly  on  the  point  as  to  the  answer ;  but  not  to  go  the  length  of  put- 
ting into  the  witness's  mouth  the  very  words  he  is  to  answer  (per  Eyre,  C. 
J.,  24  St.  Tr.  Ph.  284) ;  nor  must  the  questions  put  assume  facts  to  have 
been  proved,  or  that  particular  answers  have  been  given  contrary  to  the 
fact.  It  is  not  allowable  to  ask  irrelevant  questions,  but,  if  answered,  they 
cannot  be  contradicted  (Harris  v.  Tippett,  3  Camp.  637 ;  Spenceley  v.  Wil- 
lott,  7  East,  109;  2  Stark.  157;  Attorney-General  v.  Hitchcock,  1  Exchu 
91).  As  to  what  are  relevant  or  irrelevant  questions,  they  must  depead 
upon  the  issue  on  record. 

If  a  witness  is  called  by  a  party  merely  for  the  purpose  of  producing,  a 
written  instrument  belonging  to  the  party,  which  is  to  be  produced  by 
another  witness,  he  need  not  be  sworn,  and,  unless  sworn,  he  is  not  subject 
to  cross-examination  (1  Ph.  Ev.  260 ;  R.  v.  Brooke,  2  Stark.  473) ;  but  if 
sworn  by  mistake,  and  a  question  put  to  him  which  he  did  not  answer,  the 
opposite  party  is  not  entitled  to  cross-examine  him  (Rush  v.  Smith,  1  C.  M. 
&  R.  94) ;  but,  if  sworn,  he  may  be  cross-examined,  though  no  question  has 
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been  asked  him  in  chief  (Ib. ;  1  Esp.  357).  A  witness  cannot  be  cross- 
examined  as  to  what  he  swore  in  an  affidavit,  unless  the  affidavit  be  pro- 
duced (Sainthill  v.  Bound,  4  Esp.  74,  see  Bastard  v.  Smith,  10  Ad.  &  E, 
213).  What  is  opened  by  the  counsel  of  one  party  as  presumptive  evidence 
in  favour  of  his  client  against  the  other,  cannot  be  examined  into,  on  cross- 
examination  of  his  witness,  if  they  have  not  been  examined  in  chief,  as  to 
the  facts  so  stated  in  his  favour  (Lucas  v.  Novosilieski,  1  Esp.  297).  An 
engineer  may  be  examined  as  to  his  judgment  on  the  effect  of  an  embank- 
ment in  an  harbour,  as  collected  from  experiment  (Folkes  v. 
[  *1285  ]  Chadd,  cited  4  T.  R.  498).  So,  *the  testimony  of  medical  men 
is  constantly  admitted  with  respect  to  the  cause  of  disease ;  and 
witnesses  may  also  be  asked  as  to  their  opinion  of  the  identity  of  parties,  or 
their  handwritings,  &c.  (ante,  p.  157).  And  it  has  been  ruled  at  nisi  prius, 
that,  if  a  witness  has  been  once  examined  by  a  party,  the  privilege  of  cross- 
examination  continues  in  every  stage  of  the  cause,  so  that  the  other  parly 
may  call  the  same  witness  to  prove  his  case,  and,  in  examining  him,  may 
ask  leading  questions  (1  Ph.  Ev.  260 ;  Dickerson  v.  Shee,  4  Esp.  67). 

A  witness  cannot  be  asked,  on  his  cross-examination,  whether  he  ha* 
written  such  a  thing,  but  the  paper  should  be  put  into  his  hands,  and  he 
should  be  asked  whether  it  is  his  writing  (Queen's  case,  2  B.  &  B.  293  ;  if, 
in  such  case,  he  admits  it  to  be  his  writing,  he  cannot  be  asked  whether  cer- 
tain statements  are  in  it,  but  the  whole  letter  must  be  read  (ib.  288).  Ac- 
cording to  the  ordinary  rule,  the  letter  is  read  as  the  evidence  of  the  cross- 
examining  counsel,  as  part  of  his  evidence  after  he  shall  have  opened  his 
case ;  but,  if  he  suggest  to  the  court  that  he  wishes  to  have  the  letter  read 
immediately,  in  order  that  he  may  found  certain  questions  on  the  contents- 
of  it,  it  will  be  read  as  part  of  the  evidence  of  the  counsel  proposing  it  (ib. 
290 ;  3  Stark.  Ev.  1742r  1750).  A  judge  may  or  may  not  permit  a  wit- 
ness to  be  recalled  (Adams  v.  Bankard,  1  C.  M.  &  R.  681 ;  Queen's  caser 
supra).  If  a  wrong  witness  is  called  by  mistake  and  sworn,  but  is  dismiss- 
ed before  examination,  he  cannot  be  cross-examined  (Wood  v.  Mackinson, 
2  Moo.  &  R.  273;  Clifford  v.  Hunter,  3  C.  &  P.  16). 

Re- Examination.]  It  must  be  confined  to  the  subject-matter  of  cross- 
examination.  Where  a  witness  in  support  of  a  prosecution  has  been  exam- 
ined as  to  any  declarations  made  by  him,  or  acts  done  by  him,  to  procure 
persons  corruptly  to  give  evidence  in  support  of  the  prosecution,  it  is  not 
competent  to  the  accused  to  examine  witnesses  in  his  defence  to  prove  such 
declarations  or  acts,  without  first  calling  back  such  witnesses  examined  in 
chief,  to  be  examined  as  to  the  fact  whether  he  ever  made  such  declaration- 
or  did  such  acts  (Queen's  case,  2  B.  &  B.  311).  A  witness  who  has  been 
cross-examined  as  to  observation  of  the  pit.  in  a  particular  conversation  can- 
not be  re-examined  as  to  the  other  portions  of  the  same  conversation  even 
where  they  are  connected  with  the  subject  of  the  suit  (Prince  v.  Samo,  7 
Ad.  &E.  627). 

If  on  cross-examination  plt.'s  witnesses  make  statements  which  are  not 
strictly  evidence,  plt.'s  counsel  may  re-examine  them,  unless  deft,  ask  the 
judge  to  strike  them  out  of  his  notes  (Blewet  v.  Tregonning,  3  Ad.  &  E. 
554). 

In  civil  cases  the  judge  may  allow  the  plt.'s  counsel,  after  he  has  closed 
his  case,  to  recall  a  witness  to  prove  a  point  omitted  to  be  proved  in  the  first 
instance:  thus,  in  trespass  quare  clausum  fregit,  the  plt.'s  counsel,  after  he 
has  closed  his  case,  may  recall  a  witness  to  prove  that  the  locus  in  quo  was 
in  possession  of  the  pit.,  which  he  had  omitted  to  do  on  his  previous  exami- 
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nation  (Brown  v.  Giles,  1  C.  &  P.  118).  But  it  is  in  the  discretion  of  the 
judge  to  allow  the  witness  to  be  recalled  (Adams  v.  Bankard,  1  C.  M.  &  R. 
681 ;  Queen's  case,  1  B.  &  B.  301).  In  an  action  for  seduction,  it  has  been 
ruled,  that  the  plt.'s  counsel  may  call  witnesses  to  prove  the  general  good 
character  of  the  party  seduced,  if  such  character  has  been  attacked  in  cross- 
examination  (Bate  v.  Hill,  1  C.  &  P.  100;  contra,  Dodd  v.  Norris,  3  Camp. 
519).  If  a  witness  called  by  the  pit.  has  been  examined  and  cross-exam- 
ined, and  has  quitted,  and  the  deft,  has  afterwards  occasion  to  call 
the  same  witness  back  to  prove  his  case,  the  counsel  *for  the  deft.  [*1286] 
is  not  bound  to  examine  in  chief,  but  may  put  leading  questions, 
as  in  cross-examination  (Dickinson  v.  Shee,  4  Esp.  67). 

Separate  Examination^  When  it  is  desirable  that  the  witnesses  should 
be  examined  separately,  out  of  presence  of  each  other,  to  prevent  them  from 
hearing  each  others  testimony,  the  court  will  order  the  witness  to  withdraw, 
and  if  any  witness,  after  the  order,  remain  in  court,  he  cannot  be  examined 
(Attorney-General  v.  Bulpit,  9  Pri.  4);  but,  when  the  witnesses  in  the  cause 
are  ordered  out,  the  attorney  may  remain,  and  be  afterwards  called  as  a 
witness  (Pomeroy  v.  Baddeley,  R.  &  M.  430 ;  Parker  v.  M'William,  6 
Bing.  684).  But  this  would  seem  to  be  confined  to  the  Exchequer,  and 
cases  between,  and  the  crown  and  subject  (see  Parker  v.  M'William,  supra; 
R.  v.  Colley,  Moo.  &  M.  329 ;  Chandler  v.  Horn,  2  Moo.  &  R.  423). 

Credit  of  Witness,  how  impeached  and  supported.]  The  party  against 
whom  a  witness  is  called,  may  disprove  the  facts  stated  by  him,  or  may  ex- 
amine other  witnesses  as  to  his  general  character;  and  a  letter  written  by  a 
witness  may  be  given  in  evidence,  to  contradict  the  testimony  given  by  him 
on  the  trial  (De  Sailly  v.  Morgan,  2  Esp.  691).  But,  to  lay  a  foundation 
for  the  evidence  of  his  having  made  contradictory  statements,  witness  must 
be  asked,  on  cross-examination,  if  he  has  made  such  statement  (Queen's 
case,  2  B.  &  B.  301) ;  as  well  as  with  reference  to  the  time,  place,  and  in- 
dividual, concerned  in  the  supposed  contradictions  (Angus  v.  Smith,  Moo.  & 
M.  474) ;  and  to  admit  the  contradiction  there  must  be  an  express  denial ; 
an  answer  that  witness  does  not  recollect,  will  not  do  (Pain  v.  Beeston,  1 
Moo.  &  R.  20,  sedqucere;  and  see  Carpenter  v.  Wall,  11  Ad.  &  E.  803), 
Where  a  witness  contradicted  himself  in  the  course  of  his  examination,  and 
swore  both  affirmatively  and  negatively,  and  it  was  doubtful  whether  the 
witness  was,  from  some  undue  motive,  grossly  prevaricating  in  his  answers, 
or  whether  he  was  so  ignorant  and  vacillating,  that  his  knowledge,  or  even 
opinion  of  a  particular  fact  in  question,  could  not  be  relied  on,  Abbott,  C.  J., 
refused  to  stop  the  cause,  as  he  thought  it  was  for  the  jury  to  decide  upon 
the  credit  due  to  such  a  witness  (Beauchamp  v.  Cash,  Dow.  &  Ry.  N.  P. 
3).  The  jury,  however,  cannot  give  credit  to  a  part  of  the  testimony  of 
a  single  witness,  where  it  is  neither  supported  nor  contradicted  by  any  other 
witness,  and  reject  other  parts  of  his  testimony  equally  uncontradicted  or 
unsupported  (Madge  v.  Fear,  1  Sm.  409;  see  1  Ph.  Ev.  276  to  191). 

Although  a  party  cannot  call  evidence  directly  to  discredit  his  own  wit- 
ness, yet,  if  the  witness  unexpectedly  state  facts  against  the  interest  of  the 
party  calling  him,  other  witnesses  may  be  called  by  the  same  party  to  prove 
those  facts  (B.  N.  P.  297).  But  the  whole  of  the  evidence  of  the  contra- 
dicted witness  is  not  therefore  to  be  repudiated  (Bradley  v.  Ricardo,  6  Bing. 
57) ;  and,  if  the  first  witness  disprove  the  fact  relied  on,  the  party  is  not 
thereby  precluded,  but  may  call  other  witnesses  to  establish  sach  fact 
(Ewer  v.  Ambrose,  3  B.  &  C.  746 ;  5  D.  &  R.  629 ;  4  B.  &  C.  25 ;  6  D. 
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&  R.  127).  Where  the  indorsee  of  a  bill,  in  an  action  against  the  acceptor, 
called  a  witness  to  prove  the  indorsement,  who  deposed,  the  pit.  was  after- 
wards  allowed  to  call  the  indorsc?e  himself  to  prove  his  own  indorsement 
(Richardson  v.  Allan,  2  Stark.  334 ;  Winter  v.  Butt,  2  M.  &  R.  357 ;  Alley 
v.  Hutchins,  ib.  358,  n.  (a);  Lowe  v.  Jolliffe,  1  Bl.  R.  365;  Alexander  v. 
Gibson,  2  Camp,  555 ;  see  Dunn  v.  Aslett,  2  Moo.  &  R.  122).  And,  if  a 

witness  unexpectedly  give  evidence  against  the  parly  calling  him, 
[*1287]  *although  his  evidence  cannot  be  in  part  relied  on,  and  the  rest  of 

it  is  disproved,  it  may  be  entirely  repudiated,  and  witnesses  may 
be  called  on  the  same  side  to  contradict  him  (Alexander  v.  Gibson,  2  Camp. 
556 ;  see  Ewer  v.  Ambrose,  supra). 

Where  the  pit.  brought  an  action  on  a  policy  of  insurance  against  fire, 
and  in  proof  of  an  issue  as  to  whether  or  not  certain  goods  of  pit.  had  been 
destroyed  by  fire,  as  alleged  in  the  declaration,  a  witness  was  called  by  pit. 
to  prove  that  part  of  the  goods  were  supplied  to  him  before  the  fire,  and  on 
being  handed  an  invoice  and  a  letter,  he  stated  that  though  they  were  writ- 
ten by  him  he  had  never  delivered  such  goods  to  the  pit.,  that  the  letter  was 
not  written  in  Edinburgh,  as  was  supposed,  but  in  London,  at  plt.'s  desire; 
that  witness  drew  up  the  invoice  after  the  fire,  at  the  instance  of  plt.'s  son, 
and  shopman,  who  induced  him  to  state  that  the  goods  were  sent  according 
to  the  invoice  and  letter :  held,  that  the  son  and  shopman  might  be  recalled 
to  contradict  this  witness  (Friendlander  v.  London  Assurance  Company,  4 

B.  &  Ad.  193). 

What  Questions  Witness  need  not  answer.']  The  law  will  not  compel  a 
witness  to  answer  a  question,  where  the  answer  would  subject  him  to  penal 
consequences ;  and  a  witness  may  object  to  answer  a  question  which  he 
thinks  will  tend  to  his  crimination,  though  the  answer  would  not  lead  to  an 
immediate  conclusion  of  guilt  (Gates  v.  Hardacre,  3  Taunt.  424 ;  Panter  v. 
Douglas,  19  Ves.  227;  Claridge  v.  Hoare,  14  Ves.  59;  see  cases  1  Ph.  Ev. 
262).  But  it  seems  the  question  may  be  put  (Queen's  case,  2  B.  &  B.  311  ; 
R.  v.  Watson,  2  Stark.  153;  but  see  Cundell  v.  Pratt,  Moo.  &  M.  108). 
But  a  witness  cannot  refuse  to  answer  a  question  relevant  to  the  matter  in 
issue,  the  answering  of  which  has  no  tendency  to  accuse  himself,  or  to  ex- 
pose him  to  penalty  or  forfeiture  of  any  kind,  on  the  ground  that  the  answer- 
ing of  such  question  may  establish  that  he  owes  a  debt,  or  is  subject  to  a 
civil  suit  (46  Geo.  III.  c.  37).  Where  the  time  limited  for  the  recovery  of 
the  penalty  has  expired,  the  witness  must  answer  (Roberts  v.  Allatt,  Moo. 
&  M.  192).  A  witness  need  not  answer  questions  tending  to  disgrace  or 
degrade  him  (4  Esp.  243  ;  R.  v.  Lewis,  ib.  225 ;  Cook's  case,  13  How.  St. 
Tr.  334,  ib,17  ;  Layer's  case,  16  How.  St.  Tr.  161 ;  R.  v.  Edwards,  4  T. 
R.  440;  Cundell  v.  Pratt,  Moo.  &  M.  108.  In  an  action  for  seducing  the 
plt.'s  daughter,  per  quod  servitium  amisit,  she  is  not  bound  to  answer,  in 
cross-examination,  whether  she  had  not  previously  been  criminal  with  other 
men  (Dodd  v.  Norris,  3  Camp.  519);  see  cases  collected  (1  Ph.  Ev.  269). 
If  a  witness,  being  cautioned  that  he  is  not  compellable  to  answer  a  question 
that  may  criminate  him,  still  chooses  to  answer  it,  he  is  bound  to  answer  all 
questions  relative  to  the  transaction,  and  cannot  afterwards  take  an  objection 
to  any  further  question  that  has  a  tendency  to  criminate  him  (Dixon  v.  Vale, 
1  C.  &  P.  278).  But  he  may  now  claim  it  any  time  (Garbett's  case,  Den. 

C.  C.  236 ;  R.  v.  Garbett,  2  C.  &  K.  474).     But  his  answer  is  conclusive 
(Watson's  case,  32  How.  St.  Tr.  488).     Where  a  witness  declines  to  an- 
swer «.  question,  no  inference  of  the  truth  of  the  fact  inquired  into  may  be 
drawn  from  that  circumstance  (Rose  v.  Blakemore,  R.  &  M.  383).     The 
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objection  must  be  made  by  the  witness,  and  counsel  cannot  argue  it  (Thomas 
v.'Newton,  Moo.  &  M.  48 ;  R.  v.  Adey,  1  Moo.  &  R.  94). 

Memoradum  to  refresh  Witness's  Memory, ,]  A  witness  may  refresh  his 
memory  by  any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact  from 
his  own  recollection ;  but,  if  he  cannot  swear  to  the  fact  from  his  own  recol- 
lection, any  further  than  as  finding  it  entered  in  a  book  or  paper, 
the  original  book  or  paper  must  be  produced  *(Doe  d.  Church  v.  [*1288] 
Perkins,  3  T.  R.  749 ;  8  East,  273).  And  a  witness,  on  his  ex- 
amination,  may  refresh  his  memory  from  a  document,  although  not  written 
by  himself  (Henry  v.  Lee,  2  Chit.  Rep.  124),  if  he  examined  it  from  time 
to  time,  while  the  events  are  fresh  in  his  memory  (Burrough  v.  Martin,  2 
Camp.  112).  But  a  witness  will  not  be  allowed  to  refresh  his  memory  from 
a  copy  of  a  paper  made  by  himself  six  months  after  he  made  the  original, 
although  the  original  is  proved  to  be  so  covered  with  figures  that  it  is  unin- 
telligible :  the  original  paper  having  been  written  near  the  time  of  the  trans- 
action (Jones  v.  Stroud,  2  C.  &  P.  196). 

Where  a  paper  is  put  into  the  hands  of  a  witness  to  refresh  his  memory, 
the  counsel  on  the  opposite  side  have  a  right  to  see  it,  unless  it  is  merely 
given  to  him  to  prove  a  handwriting  to  it,  in  which  case  they  have  not  (Sin- 
clair v.  Stevenson,  1  C.  &  P.  582).  To  prove  an  act  of  bankruptcy  com- 
mitted some  years  back,  an  old  witness  may  be  allowed  to  recur  to  his  depo- 
sitions, made  at  the  time,  to  refresh  his  memory,  and  thereby  ascertain  the 
date  of  such  act  of  bankruptcy  (Vaughan  v.  Martin,  1  Esp.  440).  Where 
the  pit.  entered  an  account  in  writing  of  goods  and  cash  furnished  to  the 
deft,  from  time  to  time,  each  page  of  which  was  authenticated  by  the  deft.'s 
acknowledgment  in  writing  of  the  receipt  of  the  contents,  though  such  ac- 
knowledgment in  writing  cannot  be  given  in  evidence,  per  se,  in  respect  of 
the  cash  items,  amounting  to  40s.  in  each  page,  for  want  of  a  receipt- stamp, 
yet  it  is  competent  to  the  pit.  to  prove  that,  upon  calling  over  each  article 
to  the  deft.,  he  admitted  he  had  received  the  same ;  and  the  witness  may 
refresh  his  memory  by  referring  to  the  account  (Jacob  v.  Lindsay,  1  East, 
460). 

The  memory  may  be  refreshed  by  an  unstamped  receipt  (Maugham  v. 
Hubbard,  8  B.  &  C.  14).  He  cannot  use  a  copy  of  a  book  for  that  pur- 
pose, unless  he  saw  it  made  and  checked  it  at  the  time,  by  personal  exami- 
nation, while  the  matter  was  fresh  in  his  memory  (Burton  v.  Plumer,  2  Ad. 
&  E.  341).  It  is  not  necessary  that  the  witness  should  distinctly  recollect 
the  transaction  if  he  says  I  should  not  have  put  my  initials  to  the  payment 
if  I  did  not  receive  it  "(Maugham  v.  Hubbard,  supra;  R.  v.  St.  Martin's, 
Leicester,  2  Ad.  &  E.  210).  A  printed  form  of  lease  though  not  signed 
within  the  Statute  of  Frauds,  may  be  used  to  refresh  the  memory  of  a  wit- 
ness (Bolton  v.  Tomlin,  5  Ad.  &  E.  856).  'But,  not  from  an  affidavit  (Smith 
v.  Morgan,  2  Moo.  &  R.  257).  If  a  witness  be  blind,  the  paper  may  be 
read  over  to  him  (Catt  v.  Howard,  3  Stark.  4).  Counsel  may  cross-exam- 
ine upon  the  entries  referred  to  by  witness,  but  if  he  does  so  as  to  other 
entries  in  the  same  book,  they  then  become  part  of  his  own  case  (Gregory 
v.  Tavernor,  6  C.  &  P.  281). 

Compelling  Attendance  of  Witnesses. 

The  attendance  of  witnesses  is  compelled  by  a  writ  of  subpcena  ad  testifi- 
candum,  which  must  not  be  issued  in  vacation  (Edgell  v.  Carley,  7  Man.  & 
G.  958). 
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As  to  compelling  a  witness  to  attend  the  House  of  Commons,  see  Howard 
v.  Gossett,  10  Q.  B.  259. 

A  copy  of  the  subpoena  should  be  served  on  each  witness  personally,  and 

the  original  must  be  shown  though  not  demanded  (Wadsworth  v.  Marshall, 

1  C.  &  M.  87)  a  reasonable  time  before  the  day  of  trial  (2  Stra.  1054; 

Hammond  v.  Steward,  1  Stra.  510);  and  notice  in  London  at  two  in  the 

afternoon,  for  a  witness  to  attend  the  sittings  at  Westminster  that  evening, 

has  been  held  to  be  too  short  (lb,,  5  Esp.  46 ;  but  see  Maunsell  v. 

[*1289]    Ainsworth,  8  Dowl.  869);  and  the  ^sufficiency  of  service  is  a 

question  for  the  judge  (Barten  v.  Wood,  2  Moo.  &  R.   172). 

Urgent  domestic  business  is  no  excuse  (Goff  v.  Mills,  2  D.  &  L.  23). 

If  the  witness  live  within  the  bills  of  mortality,  it  is  usual  to  leave  a  shilling 
with  the  copy  of  the  subpoena;  but,  if  he  live  at  a  greater  distance  he  is  not 
obliged  to  attend,  unless  his  reasonable  expenses  are  paid,  or  tendered  to 
him,  not  only  for  going  to,  but  also  for  returning  from  the  trial  (Tidd,  Pr. 
856);  and,  if  he  attend,  he  may  refuse  to  be  sworn  (Newton  v.  Harland,  1 
Man.  &  G.  956);  and  may  still  maintain  an  action  for  his  expenses  (Hallett 
v.  Mears,  13  East,  15).  The  situation  and  circumstances  of  the  witness  will 
determine  the  reasonableness  of  the  expenses  (Dixon  v.  Lee,  1  C.  M.  &  R. 
645 ;  Dice  v.  Anson,  Moo.  &  M.  96).  If  one  witness  be  subprenaed  by  both 
parties,  the  expenses  paid  by  one  may  be  taken  into  account  (Battely  v. 
M'Leod,  3  Bing.  N.  C.  405). 

A  witness  attending  a  trial  under  a  subpoena,  is  not,  however,  entitled  to 
a  compensation  for  his  loss  of  time,  although  the  party  requiring  his  attend- 
ance  expressly  promises  to  pay  him  for  such  loss  (Willis  v.  Peckham,  1  B. 
&  B.  515  ;  4  Moo.  300 ;  see  Collins  v.  Godfrey,  1  B.  &  Ad.  950) ;  unless  in 
the  case  of  medical  men  and  attorneys  (Ib. ;  Moor  v.  Adam,  5  M.  &S.  156). 
And  compensation  for  loss  of  time  has  been  disallowed  to  merchants  who 
came  from  abroad  (Ib.);  and,  if  they  are  domiciled  in  this  country,  they 
are  not  entitled  to  expenses  for  returning  home  (Lopes  v.  De  Tastet,  7  Moo. 
120). 

A  witness  is  privileged  from  arrest,  eundo,morando,etredeundo  (Ricketts 
v.  Gurney,  7  Pri.  699 ;  Arding  v.  Flower,  8  T.  R.  536).  This  protection 
does  not,  however,  extend  to  a  person  absconding  from  his  bail,  as  it  will 
not  be  considered  an  arrest,  but  a  mere  retaking  (Horn  v.  Swinford,  1  D. 
&  R.  20) ;  nor  to  a  witness  taken  by  his  bail  to  be  surrendered  (Ex  parte 
Lyne,  3  Stark.  132). 

As  to  the  expenses  of  witnesses  examined  upon  interrogatories,  see  1  Will. 
IV.  c.  22,  and  attending  before  arbitrators,  see  3  &  4  Will.  IV.  c.  42.  The 
counsel  of  the  party  may  have  an  absent  witness  called  on  his  subpoena 
before  the  jury  are  sworn  (Hopper  v.  Smith,  Moo.  &  M.  115).  This  avoids 
the  expense  of  a  nonsuit  (Mullet  v.  Hunt,  1  C.  &  M.  752).  But  a  witness 
may  be  proceeded  against  without  calling  him  (Lament  v.  Crook,  6  M.  & 
W.  615  ;  Goff  v.  Mills,  2  D.  &  L.  23).  If  the  witness  is  in  custody,  obtain 
a  writ  of  habeas  corpus  ad  testifaandum  (Tidd,  Pr.  858).  By  stat.  44  Geo. 
III.  c.  102,  a  judge  of  the  superior  courts  and  of  the  county  palatine  of  Ches- 
ter, may  award  a  writ  of  habeas  corpus  to  bring  up  a  prisoner  from  any 
gaol  or  prison  in  the  United  Kingdom  for  the  purpose  of  giving  evidence  in 
any  court  of  record  in  England.  A  habeas  corpus  also  lies  to  bring  a  wit- 
ness from  a  lunatic  asylum,  on  an  affidavit  that  he  is  fit  for  examination 
and  not  dangerous  (Kennell  v.  Tait,  1  C.  M.  &  R.  584). 


WORK  AND  LABOUR,  ETC.,  ACTION  FOR.  1289 

WORDS. 

See  "  Slander." 


*WORK  AND  LABOUR,  &c.,  ACTION  FOR.         [  *1290  ] 

FORM  OF  REMEDY  AND  PLEADINGS,   p.  1290. 
PRECEDENTS,  p.  1292. 

EVIDENCE  FOR  PLAINTIFF,  p.  1292. — Proof  of  Contract,  p.  1292. — When 
implied,  p.  1293. — Privity  of,  p.  1294. — Credit,  to  whom  given,  p. 
1294. — Contract  to  remunerate,  p.  1295. — Proof  of  Work  and  Labour 
done,  p.  1295. — What  an  entire  Contract,  and  Plaintiff  cannot  re- 
cover for  part  Performance,  p.  1296. — When  he  may,  p.  1297. — Readi- 
ness to  perform,  p.  1297. — Performance  excused,  p.  1297. — Plaintiff 
may  recover  where  no  Performance  at  all,  p.  1298. — Price  recoverable, 
p.  1298. — Where  Price  unstipulated,  p.  1298. — Bill  delivered,  where 
conclusive,  p.  1299. 

EVIDENCE  FOR  DEFENDANT,  p.  1299. — What  Defence  he  may  set  up,  p. 
1299.— 'Notice  of  Defence,  p.  1300. 


Form  of  Remedy  and  Pleadings. 

THE  form  of  remedy  for  the  recovery  of  a  demand  for  work  and  labour 
is  by  action  of  assumpsit  or  debt,  if  the  contract  for  it  be  not  under  seal,  or, 
if  under  seal,  then  by  action  of  covenant  or  debt  on  the  deed. 

A  master  may  sue  in  assumpsit  a  person  who  has  enticed  away  or  har- 
boured his  apprentice  for  work  and  labour  of  such  apprentice  (Foster  v. 
Steward,  3  M.  &  S.  191 ;  Lightly  v.  Coulston,  1  Taunt.  112;  but  see  Gye 
v.  Felton,  4  Taunt.  876). 

The  assignee  of  an  insolvent  debtor  cannot  recover  for  work  and  labour 
performed  by  the  insolvent,  necessary  for  his  maintenance,  after  the  making 
of  the  vesting  order  (stat.  1  &  2  Viet.  c.  110,  s.  37),  and  before  the  in- 
solvent's discharge,  though  it  appear  that  the  deft,  had  not  paid  the  insolvent 
before  the  assignee  interfered  (Williams  v.  Chambers,  10  Q.  B.  337).  In 
actions  by  tradesmen  against  individual  members  of  a  provisional  or  managing 
committee,  for  work  done  for  a  proposed  company,  the  proper  question  for 
the  jury  is,  whether  the  deft,  personally,  or  by  his  authorized  agent,  entered 
into  a  contract  with  the  pit.  for  the  services  in  question  (Bayley  v.  Macauley, 
19  Law  J.,  Q.  B.  73  ;  Bayley  v.  Pearson,  ib. ;  Bayley  v.  Haines,  ib. ;  Bayley 
v.  Bracebridge,  ib.;  Dawson  v.  Hay,  ib. ;  Wilson  v.  Holden,  ib.).  A  party 
becoming  a  provisional  committeeman  incurs  no  liability;  but  his  consenting 
to  become  so  may  be  important,  if  it  be  shown  that  in  so  doing  he  knew  of 
and  authorized  the  incurring  of  expenses  necessary  to  the  formation  of  the 
company,  and  the  services  sued  for  were  so  necessary  (Ib.).  A  person,  by 
acting  on  a  provisional  committee,  may  authorize  an  agent  to  issue  orders 
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on  his  credit,  without  giving  or  intending  to  give  him  any  direct  authority 
to  that  effect ;  and  it  is  immaterial  whether  the  deft.,  in  acting  as  he  did, 
intended  to  pledge  his  individual  credit,  or  whether  the  pit.  knew  who  were 
the  particular  persons  forming  the  committee;  a  previous  authority  to  the 
agent  to  contract  on  his  behalf  may  be  inferred  from  the  subsequent  conduct 
or  admissions  of  the  deft. ;  but  to  render  him  answerable  by  reason  of  such 
admissions,  they  must  appear  to  have  been  made  from  a  consciousness  of  a 
legal  personal  liability  to  the  pit.  in  respect  of  the  particular  demand,  and 
not  merely  from  a  desire,  by  paying  a  portion  of  the  demand,  to  prevent  liti- 
gation, or  from  a  misconception  of  the  law  as  to  the  liability  of  a 
[  *1291  ]  *provisional  committeeman  merely  as  such  (Ib.);  but  if  the 
tradesman  looked  only  to  the  fund,  he  cannot  recover  from  a 
committeeman  (Ib.). 

With  respect  to  the  form  of  the  declaration,  if  the  money  be  claimed  as 
due  under  a  deed,  see  ante,  "  COVENANT,"  "  DEBT."  If  the  claim  be  on  a 
contract  not  under  seal,  and  the  work  and  labour  has  been  actually  performed, 
and  the  contract  was  to  pay  in  money,  and  time  for  payment  of  it  has  ex- 
pired, the  same  may  be  recovered  under  the  common  count  for  work  and 
labour,  and  pit.  need  not  declare  specially  (Fitzg.  302;  1  Wils.  117;  B.  N. 
P.  139;  Holt,  N.  P.  237).  And,  in  general,  where  there  is  a  special  con- 
tract, but  additional  work  has  been  done,  not  included  in  such  contract,  the 
price  of  such  additional  work,  &c.,  may  be  recovered  under  the  common 
count,  although,  from  the  stipulations  of  the  special  contract  as  to  credit,  &c., 
the  price  of  the  work  done  under  the  special  contract  cannot  be  recovered 
(Robson  v.  Godfrey,  Holt,  N.  P.  236;  1  Stark.  275).  An  indebitatus  count 
by  a  factor,  on  a  del-credere  commission,  has  been  held  good  after  verdict 
(ante,  Vol.  I.  p.  86 ;  1  Ch.  PI.  303) ;  and  this  however  special  the  contract 
was  (Ib.).  And,  in  a  late  case,  where  the  defts.  had  executed  a  charter- 
party,  under  which  the  cargo  was  to  be  sent  alongside  the  ship  at  the  mer- 
chant's expense,  the  captain  rendering  the  usual  and  customary  assistance 
with  his  boats  and  crew,  and  some  of  the  cargo  being  about  thirfy  yards 
from  the  edge  of  the  wharf,  the  captain  applied  to  deft.'s  factor  for  labourers 
to  remove  it  into  boats,  and  the  factor  refused,  saying,  he  would  abide  by 
the  charter-party,  and  the  captain  hired  labourers  for  the  purpose,  it  was 
held,  that  the  expense,  &c.,  so  incurred  might,  notwithstanding  the  charter- 
party,  be  recovered  under  the  count  for  work  and  labour,  or  money  paid 
(Fletcher  v.  Gillespie,  3  Bing.  635).  Extra  freight  is  recoverable  under  this 
count  (Holt,  N.  P.  392  ;  1  Stark.  275).  If  the  claim  be  not  strictly  for  work 
and  labour  done,  the  declaration  must  be  special  (2  Marsh.  273) ;  and  so,  if 
the  contract  has  not  been  performed  by  the  pit.,  although  the  deft,  prevented 
its  performance  (2  East,  145;  1  H.  Bl.  287;  4  East,  147:  sed  qucere,  if 
deft,  has  prevented  it,  see  5  B.  &  C.  638 ;  2  D.  &  R.  347).  If  the  contract 
was  not  to  pay  in  money,  the  declaration  must  be  special  (see  ante,  p.  87) ; 
so,  where  the  contract  is  conditional,  or  in  the  alternative  (Ib.);  or  where 
the  whole  credit  has  not  expired  (Ib.).  Where  the  work  and  labour  were  for 
a  third  person,  at  deft.'s  request,  it  may,  nevertheless,  be  stated  to  be  for  the 
deft.  (Ib.) ;  but  a  collateral  undertaking,  within  the  Statute  of  Frauds,  must 
be  declared  on  specially  (ante,  "  GUARANTEE").  If  there  has  been  a  con- 
tract, giving  stipulated  damages  for  a  breach  of  it,  to  recover  such  damages, 
the  declaration  must  be  special  (ante,  p.  1197,  Vol.  I.  p.  245).  Where  there 
is  an  entire  contract  for  work  and  labour  and  materials,  the  latter  cannot  be 
recovered  under  the  common  count  for  goods  sold  (6  Taunt.  322;  1  Marsh. 
581).  The  proper  mode  is  to  insert  in  the  common  work  and  labour  count 
the  claim  for  the  materials,  and  under  the  usual  averment,  in  this  respect,  the 
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pit.  may  recover  for  attendances  as  a  farrier  and  for  medicines,  &c.  (3  Camp. 
37).  Where  the  claim  is  for  fees,  wages,  or  work  and  labour,  in  particular 
professions  or  businesses,  &c.,  it  is  common  to  insert  a  count,  stating  the 
same  particular,  as  in  actions  by  attorneys  for  their  fees,  or  agents  for  com- 
mission, &c. ;  this,  however,  is  not  absolutely  necessary,  and  the  common 
count  for  work  and  labour  would  in  all  such  cases  suffice  (3  Camp.  37 ;  1 
N.  R.  269 ;  2  Saund.  350,  n.  2 ;  1  Ch.  PI.  304). 

A  count  in  assumpsit  set  forth  an  agreement  of  21st  October  between  pit. 
and  deft.,  that  pit.  should  survey  certain  lands  for  an  Intended 
railway,  and  prepare  and  deposit  the  plan  before  the  30th  Novem-    [*1292] 
ber  next,  and  forthwith  commence  the  work,  and  that  deft,  should 
thereupon  pay  him  2501.  on  22nd  October  next,  300/.  on  15th  November 
next,  250/.  on  plans  being  deposited  with  Board  of  Trade,  and  300£  when 
standing  orders  adjudged  to  have  been  complied  with ;  breach,  in  not  paying 
250Z.  on  23rd  November,  nor  300£.  on  15th  November :  held,  that  the  com- 
mon count  might  be  added  (Bulmer  v.  Bousfield,  9  Q.  B.  986). 

The  pit.  may  give  evidence  under  the  general  count  for  work  and  labour 
of  its  peculiar  species,  as  a  farrier,  the  medicines  administered  by  him  being 
considered  as  materials  within  the  count  (Clerk  v.  Murnford,  3  Camp.  37  : 
Meeke  v.  Oxlade,  1  N.  R.  289);  but  if  the  claim  for  "  materials  found"  be 
omitted,  as  in  the  case  of  timber  for  building  a  house,  it  cannot  be  recovered 
under  goods  sold  and  delivered  (Cotterall  v.  Apsey,  6  Taunt.  322 ;  Heath 
v.  Freeland,  1  M.  &  W.  543).  "  If  you  employ  a  man  to  build  a  house  on 
your  land,  or  to  make  a  chattel  with  your  materials,  the  party  who  does  the 
work  has  no  power  to  appropriate  the  produce  of  his  labour  and  your  mate- 
rials to  any  other  person ;  he  bestowed  his  labour  at  your  request  on  your 
materials,  he  may  maintain  an  action  against  you  for  work  and  labour ;  but 
if  you  employ  another  to  work  up  his  own  materials  in  making  a  chattel, 
then  he  may  appropriate  the  produce  of  that  labour  and  materials  to  any 
other  person.  No  right  to  maintain  any  action  vests  in  him  during  the  pro- 
gress of  his  work ;  but  when  the  chattel  has  assumed  the  character  bargained 
for,  and  he  has  accepted  it ;  the  party  employed  may  maintain  an  action  for 
goods  sold  and  delivered,  or  (if  the  employer  refuse  it),  a  special  action  on 
the  case  for  such  refusal ;  but  he  cannot  maintain  an  action  for  work  and 
labour,  because  the  labour  was  bestowed  on  his  own  materials  and  for  him- 
self, and  not  for  the  person  who  employed  him"  (Atkinson  v.  Bell,  8  B.  & 
C.  283). 

When  the  work  and  labour  is  done  at  the  deft.'s  request,  although  there  be 
a  special  agreement  with  respect  to  terms,  if  they  have  been  performed  on 
the  plt.'s  part,  a  mere  simple  debt  or  duty  is  left  between  the  parties,  and  re- 
covery may  be  made  under  the  general  count  of  indebitatus  assumpsit^  and 
the  pit.  may  give  the  circumstances  in  evidence  (Stone  v.  Rogers,  2  M.  & 
W.  448;  Irving  v.  Veitsch,  3  M.  &  W.  Ill;  1  Ch.  PI.  358;  Cutter  v. 
Powell,  2  Smith,  L.  C. ;  2  Saund.  350,  n.  2 ;  Clarke  v.  Bulwer,  1  D.  &  L. 
367).  Attorneys,  chirurgeons,  farriers,  agents,  apothecaries,  surveyors,  &c., 
may  therefore  recover  under  the  general  count,  as  also  for  an  invention 
(Grafton  v.  Armitage,  2  C.  B.  336). 

In  assumpsit  or  debt  on  simple  contract,  the  plea  of  the  general  issue  will 
mostly  suffice  (as  to  when  not,  see  ante,  Vol.  I.  p.  228). 

A  claim  for  a  month's  wages  by  a  menial  servant  on  dismissal  without 
warning,  and  without  cause,  cannot  be  recovered  under  the  common  indebi- 
tatus count  for  work  and  labour  (Fewings  v.  Tindal,  5  Dowl.  &  L.  196, 
Exch.). 

In  an  action  for  work  and  labour,  the  pit.,  who  was  an  attorney,  proved 
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that  he  had  rendered  professional  services  for  the  deft,  as  his  agent  at  a  con- 
tested election  for  a  seat  in  parliament.  It  also  appeared  on  the  plt.'s 
evidence,  that  the  pit.  voted  at  the  election  for  the  deft.,  although  by  law  a 
paid  agent  is  forbidden  to  vote.  The  deft,  gave  evidence  to  show  that  the 
pit.  agreed  to  render  his  services  gratuitously.  The  judge  directed  the  jury, 
that  the  pit.  was  entitled  to  a  verdict,  unless  the  deft,  made  out  to  their  satis- 
faction that  the  services  were  to  be  gratuitous:  held  a  misdirection,  and  that 
the  true  question  for  the  jury  should  have  been,  whether,  taking  all  the  evi- 
dence together,  pit.  had  made  out  he  was  to  be  paid  for  the  services  (Ilin- 
geston  v.  Kclley,  18  Law  J.  360,  Exch.). 

Assumpsit  by  a  surveyor  against  the  deft,  as  a  member  of  the  acting  com- 
mittee of  an  intended  railway.  Prospectuses  were  issued,  subscriptions 
made,  and  deposits  received  to  the  amount  of  more  than  22,000/.  The  pit. 
was  appointed  valuer  by  one  of  the  members  of  the  committee,  and  his  ap- 
pointment was  assented  to  by  the  deft.,  who  was  a  constant  attendant  at  its 
meetings,  and  who  afterwards  was  a  party  to  an  agreement  for  referring  the 
plt.'s  bill  to  two  persons  for  settlement  :  held,  that  the  jury  were  properly 
directed  ;  that  the  question  was,  whether  the  deft,  could  have  intended  to 
pledge  his  own  personal  credit  to  the  pit.  by  employing  him  (Higgins  v. 
Hopkins,  3  Exch.  163;  18  Law  J.  113,  Exch.).  Held,  secondly,  that  if  the 
contract  was  conditional  to  pay  out  of  the  funds,  it  became  absolute  on  the 
receipt  of  funds,  and  therefore  it  was  not  necessary  to  declare  specially 


The  deft.,  a  clerk  of  a  county  court,  gave  orders  to  the  pit.  to  fit  up  the 
court-house:  held,  that  neither  the  fact  of  the  deft.'s  being  clerk  nor  the 
subject-matter  of  the  contract,  raised  any  legal  presumption  to  exclude  the 
deft.'s  personal  liability  for  the  expenses  incurred  (Autey  v.  Hutchinson,  12 
Jur.962,  C.  P.).  ^ 


Precedents. 

See  other  precedents  for  work  and  labour,  as  agents,  ante,  Vol.  I.  p.  86 ;  as  attorneys, 
ante,  Vol.  I.  p.  248. 


Evidence  for  Plaintiff. 

The  pit.  must,  under  a  special  declaration  be  prepared  to  prove  all  the 
material  facts  averred  therein.  Under  the  common  count  for  work  and 
labour,  he  must  be  prepared  to  prove  the  deft.'s  contract,  the  work  and 
labour  done,  and  the  price  of  it. 

Proof  of  Defendant's  Contract.']  Where  there  has  been  an 
[*1293]  express  *contract  in  writing,  such  writing  must  be  produced,  pro- 
perly stamped,  and  the  deft.'s  handwriting  thereto  proved.  As  to 
what  is  an  agreement  for  work  and  labour,  not  exempt  from  the  stamp  law 
see  ante,  p.  980.  As  to  proof  of  handwriting,  ante,  "  HANDWRITING."  As 
to  secondary  evidence  of  the  agreement,  ante,  "  SECONDARY  EVIDENCE." 
Where  the  contract  must  be  in  writing,  ante,  p.  129.  If  the  agreement  was 
by  parol,  or  implied,  it  must  be  proved  by  witnesses  present  when  it  was 
made,  or  at  another  time,  when  the  circumstances  creating  the  deft.'s  implied 
liability  took  place. 
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When  Contract  implied.']  A  contract  by  deft,  to  pay  for  work,  &c.,  may 
frequently  be  implied,  as  where  he  acquiesces  in  the  work,  which  is  carry- 
ing on  upon  his  own  premises,  or  where  he  voluntarily  avails  himself  of  the 
benefit  of  the  plt.'s  work,  &c.;  and  such  facts,  when  they 'have  taken  place, 
should  be  proved.  A  workman  cannot  charge  for  deviations  from  a  special 
contract,  made  during  the  progress  of  work,  unless  his  employer  be  expressly 
informed  thereof,  or  must  necessarily  have  been  aware  that  the  expense 
would  be  increased  by  such  deviations  from  the  original  contract  (Lovelock 
v.  King,  1  Moo.  &  R.  60).  Special  contracts  must  be  produced,  although 
the  pit.  seek  to  recover  for  extras  not  included  therein  (Vincent  v.  Cole,  Moo. 

6  M.  257);  because  the  contract  shows  what  are  extras  (Jones  v.  Howell,4 
Dowl.  P.  C.  176);  nor  can  its  production  be  superseded,  although  the  deft, 
have  admitted  that  certain  work  was  extra,  unless,  indeed,  he  have  also  ad- 
mitted that  the  contract  contain  no  provision  (as  is  usual)  for  extra  work. 
But  where  there  is  a  written  contract,  and  a  subsequent  order  be  given  by 
parol  for  other  work,  before  the  conclusion  of  the  first,  the  value  of  such 
other  work  is  recoverable,  without  production  of  the  contract  for  the  first 
work  (Reid  v.  Bath,  Moo.  &  M.  413,  supra;  and  see  Vincent  v.  Cole).     A 
new  assignment  is  necessary  to  recover  extras,  where  the  deft,  pleaded  that 
the  work  was  done  under  special  contract,  which  was  satisfied  by  payment, 
and  where  the  pit.  traverses  the  payment  and  satisfaction  (Rogers  v.  Cus- 
tance,  1  Q.  B.  77). 

In  the  case  of  a  deviation  from  the  original  contract,  a  surveyor's  certifi- 
cate is  a  condition  precedent  to  the  plt.'s  right  to  sue  for  alterations  (Morgan 
v.  Birnie,  9  Bing.  672).  But  the  approval  of  the  deft,  becomes  a  condition 
precedent  where  the  contract  stipulates  that  the  work  shall  be  done  to  his 
satisfaction  (Dallman  v.  King,  4  N.  C.  106). 

A  subscriber  to  a  building  society,  who  has  been  present  at  a  meeting, 
and  become  a  party  to  a  resolution  that  certain  houses  should  be  built,  is 
liable  for  the  work  done  in  building  such  houses,  neither  need  it  be  proved 
that  he  have  an  interest  in  them,  or  in  the  land  (Braithwaite  v.  Skofeld,  9 
B.  &  C.  401);  in  like  manner  subscribers  being  managing  committee-men 
of  an  hospital,  are  personally  liable  to  the  creditors  thereof  (Burls  v.  Smith, 

7  Bing.  705 ;  see  assumpsit  for  goods  sold  and  delivered,  p.  86). 

In  an  action  by  an  attorney,  for  his  fees,  proof  that  the  father  of  the  deft, 
employed  the  pit.  to  defend  the  suit,  and  that  the  deft,  knew  of  such  retainer, 
and  did  not  disapprove  of  it,  was  held  sufficient  to  render  him  liable  (Came- 
ron v.  Baker,  1  C.  &  P.  268;  and  see  ib.  157,  158).  We  have  already 
seen  instances  of  the  overseers  of  the  poor  being  liable  for  the  attendances, 
&c.,  of  a  surgeon  on  a  pauper,  although  they  never  actually  gave  orders 
(ante,  p.  132);  as  to  the  liability  of  vestrymen  (ante,  p.  575,  Vol.  I.  p.  108). 
A  master  of  a  ship  contracts,  by  bill  of  lading,  with  the  shippers,  to  deliver 
goods  to  their  assigns,  he  or  they  paying  freight  for  the  same :  if 
the  purchaser  *of  the  goods  takes  them,  this  is  evidence  of  a  new  [  *1294  ] 
agreement  by  him,  as  the  ultimate  appointee  of  the  shippers,  for 
the  purpose  of  delivery,  to  pay  the  freight  due  for  the  carriage  (Cook  v. 
Taylor,  13  East,  399  ;  3  Bing.  383 ;  awte,p.75).  Where  a  person  illegally 
avails  himself  of  the  labour  of  another's  servant,  the  latter  may  waive  the 
tort,  and  sue  for  the  services,  as  where  he  harbours  and  employs  the  ap- 
prentice of  another,  after  his  desertion  (3  M.  &  S.  191;  ante,  Vol.  I.  p. 
138). 

Privity  of  Contract.']  There  must  be  some  privity  of  contract  between 
the  pit,  and  deft.;  therefore,  where  A.,  employed  by  the  deft,  to  transpor 
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goods  to  a  foreign  market,  delegated  the  entire  employment  to  the  pit.,  who 
performed  it  without  the  privity  of  the  deft.,  it  was  held  that  the  pit.  could 
not  recover  from  the  deft,  a  compensation  for  such  service  (Schnaling  v. 
Thomlinson,  6  Taunt.  147;  1  Marsh.  500;  and  see  Cull  v.  Backhouse,  6 
Taunt.  148,  n.;  and  Guy  v.  Gore,  2  Marsh.  273).  So,  where  one  was 
elected  and  nominated  to  serve  in  parliament,  but  neither  proposed  himself 
as  a  candidate,  nor  in  any  way  interfered  in  the  election,  he  was  held  not 
liable  for  the  expenses  of  the  hustings,  although  he  afterwards  took  his  seat 
in  parliament  (Morris  v.  Burdett,  2  M.  &  S.  212).  Where  an  act  of  par- 
liament for  rebuilding  a  bridge  empowered  justices  of  the  peace  to  contract 
for  its  erection,  and  also  directed  that  all  actions.,  &c.,  to  be  prosecuted  or 
defended,  in  pursuance  of  the  act,  should  be  brought  by  and  against  the  clerk 
of  the  peace,  and  the  justices  of  the  sessions  covenanted  with  the  builder  that 
the  justices  or  treasurer  of  the  county  would  pay  him  specified  sums  by  in- 
stalments, it  was  held  that  the  parties  were  not  individually  liable,  and  that 
the  remedy  was  by  action  against  the  clerk  of  the  pea*be  (2  Mod.  621 ;  1  T. 
R.  172,  674).  As  to  the  liability  of  vestrymen,  ante,  p.  575,  Vol.  I.  p.  108; 
overseers,  ante,  p.  132.  The  registered  owner  of  a  ship  is  not  liable  for 
repairs  unless  actually  done  on  his  credit  (Cox  v.  Reid,  R.  &  M.  199). 
Legal  ownership  is  indeed  prima  facie  evidence  of  liability,  which  may  be 
rebutted  by  proof  of  the  beneficial  interest  having  been  parted  with,  and  of 
the  legal  owner  having  ceased  to  interfere  with  the  management  of  the  ship 
(Jennings  v.  Griffith,  R.  &  M.  42,  119,  202;  Young  v.  Brandon,  8  East, 
10  ;  2  Bing.  179).  If  the  credit  was  not  given  to  the  deft.,  he  is  not  liable 
(ante,  "GUARANTEES"  p.  129).  The  question  as  to  whom  the  credit  was 
given  is  for  a  jury  (see  2  B.  &  C.  11  ;  3  D.  &  R.  195).  As  to  when  an 
attorney  should  sue  the  attorney  who  employed  him,  or  party  employing 
that  attorney  (see  ib.,  ante,  p.  252). .  If  credit  has  been  given  to  one  person, 
it  cannot  be  shifted  to  another  (1  C.  &  P.  16). 

If  credit  be  not  given  individually  to  a  party  who  takes  a  share  in  a  ship, 
under  a  conveyance  which  is  void,  he  is  not  liable  for  goods  furnished  to 
the  ship,  unless,  indeed,  he  represents  himself  to  be  the  owner  (Harrington 
v.  Try,  2  Bing.  179).  An  undertaking  by  the  deft.'s  attorney  to  appear  for 
Messrs.  A.  and  B.,  joint  owners  of  the  ship  C.,  is  evidence  of  the  joint  owner- 
ship, as  against  the  defts.  (Marshall  v.  Cliff,  4  Camp.  133).  The  owner  of 
a  share  in  a  ship  is  not  of  necessity  a  partner,  but  he  may,  as  having  fitted 
her  out,  sue  the  other  joint  owners,  severally,  for  their  contribution  towards 
the  expense  (Helme  v.  Smith,  7  Bing.  709).  The  doubt  as  to  whether  the 
mortgagee  of  a  ship  was  liable  for  repairs  (Brig|s  v.  Wilkinson,  7  B.  &  C. 
30)  has  been  removed 'by  4  Geo.  IV.  c.  41,  s.  43,  and  3  &  4  Will.  IV.  c. 
55,  s.  42,  which  enacts,  that  where  a  transfer  is  made  by  way  of  mortgage 
only,  or  by  way  of  sale  by  assignment  to  trustees,  on  a  statement  being 

made  in  the  registry,  under  the  indorsement  on  the  certificate  of 
[  *1295  ]  registry  to  that  effect,  the  person  *to  whom  the  transfer  is  made, 

or  any  other  claiming  under  him,  is  not  to  be  deemed  the  owner, 
neither  is  the  person  making  such  transfer,  deemed  to  have  ceased  to  have 
been  the  owner,  except  in  so  far  as  may  be  necessary  for  the  purpose  of 
rendering  the  ship  transferred  available  by  sale,  or  otherwise,  for  the  pay- 
ment of  the  debts  secured. 

Contract  to  remunerate.']  To  entitle  the  pit.  to  recorer,  he  must  prove  the 
contract  to  have  been  such  as  to  entitle  him  to  a  compensation  for  his  ser- 
vices. Where  a  pit.  contracted  to  complete  buildings  by  a  certain  day,  at 
which  date  they  were  not  ready,  but  the  deft,  accepted  them,  it  was  held  the 


WORK  AND  LABOUR,  ETC.,  ACTION  FOR.  1295 

pit.  might  recover  the  amount  of  the  work,  labour,  and  materials,  on  a  general 
declaration  to  that  effect  (Lucas  v.  Godwin,  3  N.  C.  737).  A  request  to  a 
tradesman  to  show  deft.'s  house,  and  deft,  would  make  him  a  handsome  pre- 
sent, is  evidence  of  a  contract  to  pay  a  reasonable  compensation  for  the 
work  and  labour  bestowed  in  that  service  (Jewry  v.  Busk,  5  Taunt.  302). 
On  the  other  hand,  it  has  been  held  that  an  action  cannot  be  maintained 
for  services  performed  with  a  view  to  a  legacy,  and  not  in  expectation  of  a 
reward  in  the  nature  of  a  debt  (Stra.  728;  1  Esp.  188).  See  instances, 
ante,  p.  262,  as  to  when  an  attorney  undertakes  a  case  gratuitously.  And, 
where  a  person  had  performed  a  work  for  a  committee,  under  a  resolution 
entered  into  by  them,  "  that  any  service  to  be  rendered  by  him  should  be 
taken  into  consideration,  and  such  remuneration  made  as  should  be  deemed 
right,"  it  was  held,  that  an  action  would  not  lie  to  recover  a  recompense  for 
such  work,  as  the  resolution  only  imported  that  the  committee  were  to  judge 
whether  any  remuneration  was  due,  and  it  was  entirely  at  their  discretion  to 
remunerate  or  not  (Taylor  v.  Brewer,  1  M.  &  S.  290).  A  foreign  consul, 
resident  in  this  country  and  receiving  a  salary  for  acting  as  an  officer  from 
his  own  government,  cannot  maintain  an  action  for  any  trouble  and  labour 
he  may  have  been  put  to  in  transacting  business  for  merchants  here,  in  which 
he  acted  in  conformity  to  the  express  instructions  of  his  own  government 
(De  Lem  v.  Haldimand,  1  R.  &  M.  45). 

A  servant  who  comes  over  from  the  West  Indies,  where  he  has  been  a 
slave,  and  who  continues  in  the  service  of  his  master  in  England,  without 
any  agreement  for  wages,  is  not  entitled  to  any  wages,  unless  there  has  been 
an  express  promise  on  the  part  of  his  master,  for  there  was  no  original  con- 
tract to  pay  (3  Esp.  3;  and  see  2  C.  &  P.  231).  If  there  be  a  prior  or  sub- 
sequent express  promise  to  pay  an  arbitrator  for  his  trouble,  it  is  clear  he 
may  sue  for  it  (Sty.  465) ;  but  it  seems  he  cannot  sue  for  a  remuneration  in 
the  absence  of  an  express  promise  (Birany  v.  Warne,  4  Esp.  47;  but  see  1 
Gow,  7,  8  ;  1  Taunt.  461  ;  5  Taunt.  342).  A  proctor  or  certified  convey- 
ancer may  sue  for  fees,  3  B.  &  C.  744;  5  D.  &  R.  648 ;  so  may  a  mes- 
senger under  a  commission  (2  C.  &  P.  123 ;  2  M.  &  S.  438);  or  a  com- 
missioner, to  examine  witnesses  (Garth.  208;  Comb.  186);  and  as  to 
sheriffs,  see  Ch.  jun.  Contr.  173.  But  a  barrister  (3  Bla.  Com.  28 ;  2  Atk. 
332  ;  Pea.  96),  or  physician,  or  medical  practitioner,  affecting  to  be  a  physi- 
cian, cannot  (4  T.  R.  317  ;  2  Camp.  441) ;  nor  can  a  witness  sue  for  remu- 
neration for  his  loss  of  time  (1  B.  &  B.  515 ;  5  M.  &  S.  156). 

Proof  of  Work  and  Labour  done.']     We  have  already  partially  considered 
as  to  how  far  the  performance  of  the  work  is  a  condition  precedent  to  the 
payment  of  the  price  of  it  (atite,  Vol.  I.  pp.  203 — 205).     The  pit.  must 
prove,  in  general,  the  work  done  according  to  *the  contract,  or, 
if  not  done  according  to  the  contract,  he  must  prove  that  it  was  [  *1296  ] 
done,  and  that  deft,  has  adopted  the  work,  &c.,  and  derived  some 
benefit  from  it. 

An  entire  contract  cannot  be  apportioned ;  therefore,  whenever  an  entire 
sum  is  to  be  paid  for  an  entire  work,  the  entire  performance  of  such  work  is, 
in  general,  a  condition  precedent,  and  must  be  established  before  deft,  can 
be  called  on  for  the  payment  of  such  sum  (see  6  T.  R.  326 ;  7  T.  R.  484  ; 
2  East,  145);  and  this,  though  the  completion  was  prevented  by  accident, 
as  by  death,  fire,  &c.  (lb.,  post,  p.  1297).  But  if  the  deft,  disaffirm  the 
entirety  of  the  contract,  which  in  law  amounts  to  a  partial  benefit,  the  pit. 
may  recover  pro  tanto.  Where  the  employer  engaged,  in  writing,  to  pay  a 
sailor  the  sum  of  thirty  guineas,  provided  he  proceeded  and  continued,  aad 
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did  his  duty  on  board  for  the  voyage,  and  before  the  end  of  the  voyage  the 
sailor  died,  it  was  held  that  the  contract  was  entire,  and  that,  as  the  service, 
which  was  a  condition  precedent,  had  not  been  performed,  nothing  could  be 
recovered  (Cutter  v.  Powell,  6  T.  R.  326).  So,  where  a  sailor  contracted 
to  serve  on  a  voyage  from  Altona  to  London,  and  back  again,  but  it  was 
stipulated  that  he  should  not  be  entitled  to  his  wages  till  the  end  of  the 
voyage,  and,  upon  the  arrival  of  the  ship  in  London,  the  captain  dismissed 
the  pit.,  but  in  a  few  days  afterwards  required  him  to  go  on  board  again, 
which  he  refused  to  do,  the  court  held  he  was  not  entitled  to  recover  pro 
rata,  on  the  ground  that  the  contract  had  not  been  rescinded  by  the  deft., 
but  still  remained  open  (Hull  v.  Heightman,  2  East,  145).  Where  the 
deft.'s  testator  had  appointed  the  pit.  to  receive  his  rents,  and  promised  to 
pay  100/.  a  year  for  the  service,  and  the  testator  died  after  the  pit.  had 
served  him  for  three  quarters  of  a  year,  the  contract,  being  entire,  could  not 
be  divided,  and  pit.  could  not  recover  anything  (Plymouth  (Countess  of)  v. 
Throgmorton,  2  Salk.  65).  A  servant  in  husbandry  cannot  sue  unless  he 
completes  the  year's  service  (6  T.  R.  467) ;  and  if  he  refuse  to  perform  the 
service  by  disobeying  the  reasonable  orders  of  his  master,  and  the  master 
dismiss  him,  he  cannot  recover  anything  (Spain  v.  Arnott,  2  Stark.  256). 
And  if  a  common  menial  servant  depart  without  giving  the  usual  month's 
notice,  or  the  master  dismiss  him  the  service  for  refusing  to  obey  his  reason- 
able orders,  or  for  gross  misbehaviour,  it  seems  he  cannot  recover  anything 
(3  Stark.  Ev.  1766).  A  departure,  however,  with  the  consent  of  the  mas- 
ter, would  not  deprive  him  of  his  wages  for  the  time  he  served  (Ib.).  In  an 
action  for  the  price  of  a  garment,  which  had  been  returned  to  pit.,  he  must 
show  it  was  made  according  to  the  order  (Haydon  v.  Hayward,  1  Camp. 
180).  So,  a  herald,  in  an  action  for  making  out  the  deft.'s  pedigree,  must 
adduce  general  evidence  of  the  truth  of  the  pedigree,  and  show  that  it  was 
made  out  according  to  the  laws  of  heraldry  (Townsend  v.  Neale,  2  Camp. 
191).  Where  a  ship  was  let  to  freight  at  a  certain  sum  per  month,  to  be 
paid  on  her  final  discharge,  at  the  end  of  her  voyage,  and  she  was  lost  in 
the  middle  of  her  voyage,  it  was  held  that  no  action  could  be  maintained  for 
any  freight  (Ab.  Sh.  347  ;  8  East,  473) ;  and  so,  where  freight  was  to  be 
paid  on  the  ship's  arrival  at  her  first  destined  port,  and  she  was  lost  before 
her  arrival  (2  B.  &  Ad.  17 ;  ante,  Vol.  I.  p.  205).  If  a  builder  undertake 
a  work  of  specified  dimensions,  and  with  specified  materials,  and  deviates 
from  the  specification,  he  cannot  recover  upon  a  quantum  vakbant  for  the 
work,  labour,  and  materials,  if  the  deft,  has  never  acquiesced  in  such  devia- 
tion by  consenting  to  it,  or  adopting  the  same  to  his  use  (Ellis  v.  Hamlen,  3 
Taunt.  52) ;  and  deft,  may  adduce  evidence,  on  the  general  issue,  of  the 
special  contract  under  which  the  work  was  done  not  having  been 
[  *1297  ]  executed  (Jones  v.  Namey,  *1  M.  &  W.  333).  So,  where  a 
contract  was  entered  into  with  the  deft.'s  landlord  to  build  upon 
his  land,  and  a  sub-contract  made  with  the  pit.  to  perform  part  of  the  work, 
the  deft,  separately  agreeing  to  pay  over  to  the  pit.  immediately  so  much  as 
was  due  in  respect  of  the  work  performed,  in  a  discharge  from  the  contract, 
it  was  held  that  the  deft,  was  not  liable  to  the  pit.  by  such  agreement  for 
work  and  labour,  although  he  would  have  been  so  on  an  action  on  the  spe- 
cial contract  (Sweeting  v.  Asplin,  7  M.  &  W.  165).  A  false  representation 
by  the  deft,  to  the  pit.,  of  the  quantity  of  work  to  be  done,  justifies  the  pit. 
in  repudiating  the  contract,  although  he  can  recover  in  this  action  no  more 
than  the  sum  stipulated  if  he  should  have  executed  the  work  (Selway  v. 
Fogg,  5  M.  &  W.  83). 

Where  work  performed  varies  from  the  specification  agreed  on,  the  pit. 
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cannot  recover  the  actual  value  of  such  work,  but  only  an  amount  less  the 
sum  which  it  would  require  to  complete  the  work  conformably  with  the 
original  specification  (Thornton  v.  Place,  1  Moo.  &  R.  218;  Chapel  v. 
Hickes,  2  C.  &  M.  214). 

In  an  action  for  work  and  labour,  in  curing  a  flock  of  sheep  and  lambs, 
consisting  of  497,  of  the  scab,  it  was  proved  that  the  pit.  had  declared  that 
he  did  not  expect  to  be  paid  unless  he  cured  all,  and,  it  appearing  that  forty 
out  of  the  flock  were  not  cured,  it  was  held  that  he  was  not  entitled  to  recover 
anything  (Bates  v.  Hudson,  6  D.  &  R.  3). 

When  he  may  recover  for  part  Performance^  On  the  other  hand,  if  the 
contract  be  not  entire,'or,  if  entire,  the  deft,  has  disaffirmed  it  by  acquiescing 
in  its  part  performance,  and  taking  some  benefit  therefrom,  on  proof  of  that 
fact,  pit.  may  recover  pro  tanto  for  the  part  performance;  and  as  to  the 
amount  recoverable,  see  infra.  Instances  of  this  kind  frequently  occur 
where  the  pit.  has  deviated  from  the  original  contract.  A  shipwright  re- 
quired payment  pro  tanto  for  repairs  done  to  a  ship  which  put  into  port 
damaged,  and  which  he  had  contracted  to  put  into  thorough  repair,  but 
which,  in  consequence  of  his  refusal,  lost  her  voyage,  is  entitled  to  recover 
in  an  action  for  work  and  labour  for  the  repairs  executed  (Roberts  v.  Have- 
look,  3  B.  &  Ad.  404;  see  post,  p.  1298  ;  or  where  the  pit.  has  not  performed 
the  work  properly,  post,  p.  1299). 

The  pit.  should  be  prepared  to  prove  that  the  work  was  done  properly, 
according  to  the  contract.  As  to  how  far  he  may  recover  if  it  has  been  de- 
fectively performed,  see  post,  p.  1299. 

Readiness  to  perform.]  A  readiness  to  perform  the  work  will  be  equiva- 
lent to  a  performance  itself,  so  far  as  to  entitle  pit.  to  recover,  though,  in  such 
a  case  pit.  should  declare  specially.  Thus,  where  a  clerk,  employed  at  a 
certain  salary,  payable  quarterly,  was  discharged  in  the  middle  of  a  quarter, 
it  was  held  he  was  entitled  to  recover  for  the  whole  quarter  (Gandall  v.  Pon- 
tigny,  1  Stark.  198).  So,  in  an  action  by  one  who  had  contracted  to  serve 
for  a  stipulated  time  as  clerk  or  servant,  it  suffices  to  show  that  he  was  ready 
to  render  his  services  if  called  upon,  although  during  part  of  that  time  he 
was  not  entirely  employed  (2  Stark.  198).  It  has  been  held  that  an  indebi- 
tatus  assumpsit  lies  to  recover  for  the  schooling,  &c.,  of  the  deft.'s  son,  in 
respect  of  a  quarter  which  has  elapsed  after  the  son  was  removed  from  the 
school,  a  quarter's  notice  or  a  quarter's  board  being  stipulated  for,  and  no 
notice  having  been  given  (Eardley  v.  Price,  2  N.  R.  333). 

Performance  excused.']  The  destruction  of  work  by  an  accidental  fire, 
or  other  misfortune,  before  it  is  finished  or  delivered,  does  not  de- 
prive *the  workman  of  his  right  to  remuneration  to  the  extent  of  [*1298] 
the  work  performed,  unless  the  contract  was  entire  (3  Burr.  1592), 
or  unless,  by  the  express  and  uniform  custom  of  any  particular  trade,  no 
payment  is  to  be  made  unless  the  work  be  completed  and  delivered  (1  Taunt. 
137).  An  action  lies  for  a  shipwright  for  work  and  labour  done  and  mate- 
rials delivered  in  repairing  a  ship,  though  burnt  in  dock  before  the  repairs 
are  completed  (Menetone  v.  Athawes,  3  Burr.  1592).  A  servant  is  entitled 
to  recover  for  wages  although,  during  part  of  the  time  for  which  he  con- 
tracted to  serve,  he  was  incapacitated  from  actual  service  by  sickness  (Cald. 
Arbit.  298  ;  4  Burr.  332  ;  5  T.  R.  657  ;  but  see  2  H.  Bl.  606). 

Plaintiff  may  recover  where  no  Performance  at  allJ]     In  some  cases  pit. 
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may  recover  the  price  of  work  and  labour,  &c.,  although  he  has  not  per- 
formed it  in  any  way,  where  such  price  is  to  be  paid  before  the  work  is 
done.  Thus,  if  a  person  covenant  to  pay  another  500£  for  teaching  him  a 
business,  250£  to  be  paid  down  and  250/.  on  the  25th  February  following, 
an  action  may  be  maintained  for  the  second  250£.  after  the  25th  of  Febru- 
ary, without  showing  pit.  taught  deft,  the  trade  (Campbell  v.  Jones,  6  T.  R. 
571).  So,  where  A.  contracts  to  build  a  house  for  B.,  and  finish  it  on  or 
before  a  certain  day,  in  consideration  of  a  sum  of  money,  which  B.  con- 
tracts to  pay  A.  by  instalments,  as  the  building  shall  proceed,  the  finishing 
the  house  is  not  a  condition  precedent  to  the  paying  the  money,  but  the  con- 
tracts are  independent,  and  A.  may  therefore  sue  B.  for  the  whole  sum, 
though  the  building  be  not  finished  at  the  time  appointed  (Terry  v.  Duntye, 
2  H.  Bl.  389;  ante,  Vol.  I.  p.  203;  and  see  1  Saund.  320  b;  12  Mod.  461; 
10  East,  555). 

Price  recoverable.']  Where  work  is  done  under  a  special  contract,  and 
for  estimated  prices,  and  there  is  a  deviation  from  the  original  plan  by  the 
consent  of  the  parties,  the  estimate  is  not  excluded,  but  is  the  rule  of  pay- 
ment, so  far  as  the  special  contract  can  be  traced ;  and,  for  any  excess 
beyond  it,  the  party  is  entitled  to  his  quantum  meruit,  according  to  the  usual 
rate  of  charging  (Robson  v.  Godfrey,  Holt,  N.  P.  236;  1  Stark.  275);  but 
where  there  had  been  a  breach  of  contract  on  the  part  of  the  pit.,  he  cannot  re- 
cover a  quantum  meruit  or  prove  that  his  breach  of  contract  arose  from  the 
deft.'s  default  (Kewley  v.  Stokes,  2  C.  &  K.  435).  And,  where  a  lessor 
contracted  to  pay  his  tenant,  at  a  valuation,  for  certain  erections,  pursuant 
to  a  plan  to  be  agreed  on,  provided  they  were  completed  in  two  months,  but 
no  plan  was  agreed  on,  and  after  the  condition  broken,  the  lessor  encou- 
raged the  lessee  to  proceed  with  the  work,  it  was  held,  that  the  lessee  might 
recover  as  for  work  and  labour  on  an  implied  promise,  arising  out  of  so 
many  of  the  facts  as  were  applicable  to  the  new  arrangement  (Burn  v. 
Miller,  4  Taunt.  745).  But,  if  a  person  contract  to  work  by  a  certain  plan, 
and  that  plan  be  so  entirely  abandoned  that  the  original  contract  cannot 
possibly  be  traced,  and  it  cannot  be  said  to  which  part  of  the  work  it  shall 
be  applied,  in  such  case,  the  pit.  will  be  permitted  to  recover  as  if  no  such 
contract  had  been  made,  and  charge  for  the  whole  work  done  by  measure 
and  value  (Pepper  v.  Burland,  Pea.  103). 

Where  no  specific  price  is  agreed  on,  the  pit.  is  entitled  to  recover  a  rea- 
sonable remuneration,  according  to  measure  and  value,  to  be  ascertained  by 
a  jury  (2  Camp.  45).  On  an  attorney  declaring  for  work  and  labour,  the 
deft,  paid  money  into  court,  and  pleaded  as  to  the  residue  nunquam  indebi- 
tatus,  and  it  was  held  that  the  deft  might  prove  that  the  sum  paid  into  court 
was  sufficient  to  cover  costs  out  of  pocket,  for  which  the  pit.  had  agreed  to 
perform  the  work  *(Jones  v.  Reade,  5  Ad.  &  E.  529).  Where  a 
[*1299]  specific  price  has  been  agreed  on,  a  subsequent  promise  to  pay  an 
additional  sum  for  the  same  work,  &c.,  is  nudum  pactum  (Pea. 
72;  1  Marsh.  567;  3  B.  &  P.  612).  Where,  in  an  action  by  a  surveyor 
for  his  services,  &c.,  he  demanded  51.  per  cent,  on  all  money  charged  and 
allowed  by  him  as  surveyor  to  the  different  tradesmen,  though  evidence  was 
offered  that  it  was  the  uniform  practice  of  surveyors  to  charge  51.  per  cent, 
on  all  moneys  allowed  to  the  workmen,  Lord  Kenyon  held  such  demand 
exorbitant,  and  observed,  that  the  pit.  was  entitled  to  a  reasonable  compen- 
sation for  his  labours,  but  was  not  to  estimate  that  by  the  money  laid  out  by 
the  deft,  in  finishing  his  building  (Upsdell  v.  Stewart,  Pea.  193) ;  and  in  an- 
other case,  where  a  surveyor  claimed  51.  per  cent,  on  the  money  laid  out  by 


WORK  AND  LABOUR,  ETC.,  ACTION  FOR,  1299 

him,  as  such,  Lord  Ellenborough  left  it  to  the  jury  to  say,  whether  this 
mode  of  charging  was  vicious  or  unreasonable ;  and,  if  they  thought  it  was, 
to  deduct  accordingly  (Chapman  v.  De  Tastet,  2  Stark.  294 ;  2  Ch.  Contr. 
175).  As  to  what  allowance  an  auctioneer  is  entitled  to,  see  1  Esp.  A.  340. 
As  to  a  broker's  allowance,  3  Ch.  Com.  L.  222  ;  2  Stark.  225 ;  Holt,  N.  P. 
412. 

Bill  delivered,  where  conclusive.]  It  seems  that,  if  the  pit.  has  furnished 
a  bill,  leaving  a  blank  for  his  charges,  and  the  deft,  has  paid  a  certain  sum 
on  account,  the  pit.,  as  he  made  no  specific  charge,  is  bound  by  the  sum  so 
paid,  and  cannot  recover  more  (3  Esp.  192).  The  bill,  when  delivered, 
seems  conclusive  evidence  against  the  pit.  as  to  an  increase  of  any  item 
charged  in  it  (Lee  v.  Jones,  2  Camp.  496) ;  and  it  is  strong  presumptive 
evidence  against  additional  items ;  but,  if  there  are  any  real  errors  or  omis- 
sions, they  may  be  explained  and  rectified  (Leveridge  v.  Botham,  1  B.  &  P. 
49). 

If  the  work  has  been  defectively  performed,  the  pit.  cannot  recover  beyond 
the  amount  of  the  benefit  actually  derived  by  the  deft,  from  the  work  and 
materials;  and,  where  the  work  is  so  ill  executed  as  to  be  wholly  inadequate 
to  the  purposes  for  which  it  was  intended,  and  the  deft  has  derived  no 
benefit  whatever  from  it,  the  pit.  cannot  recover  at  all  (Farnworth  v.  Gar- 
rard,  1  Camp.  36 ;  3  Stark.  Ev.  644,  1769) ;  but  it  has  lately  been  decided 
that  where  the  pit.  returned  some  chandeliers  imperfectly  repaired,  notwith- 
standing the  contract  of  10£.  to  complete  the  work,  and  the  jury  having 
found  the  work  actually  performed  to  be  worth  51.,  nothing  was  recover- 
able by  this  form  of  action  (Sinclair  v.  Bowles,  9  B.  &  C.  92).  In  the 
former  case,  deft,  should  not  have  permitted  the  pit.  to  have  proceeded  in 
the  work,  or,  at  all  events,  within  a  reasonable  time  after  the  execution  of  it, 
he  should  give  pit.  notice  that  he  will  not  adopt  the  same  (Okell  v.  Smith,  1 
Stark.  107;  1  Camp.  190). 

Evidence  for  Defendant. 

The  evidence  for  deft.,  under  the  general  issue,  may  consist  in  rebutting 
the  plt.'s  proofs  as  to  the  contract  (ante,  p.  1292);  the  performance  of  the 
work,  ante,  p.  1295);  or  the  amount  of  the  price  (ante,  p.  1298). 

Sadness  of  Work,  when  a  Defence^  The  deft,  may  show  that  the  pit. 
has  been  guilty  of  some  misconduct  or  mismanagement  in  his  work,  so  that 
thereby  no  benefit  whatever  has  accrued  to  deft,  from  the  plt.'s  services  (see 
instances  as  to  agents  and  attorneys  suing  for  their  services,  ante,  Vol.  I. 
pp.  87,  261).  Where  a  person  undertakes,  and  is  employed  in  performing, 
a  work  of  skill  and  labour,  *and  fails  therein,  so  that  his  employer 
derives  no  benefit  whatever  from  the  work,  the  former  is  not  enti-  [*1300] 
tied  to  recover  any  part  of  his  demand,  as  the  employer  buys  both 
his  labour  and  his  judgment,  and  he  ought  not  to  undertake  the  work  if  he 
do  not  know  whether  he  can  succeed  or  not  (Duncan  v.  Blundell,  3  Stark. 
6  ;  Farnsworth  v.  Garrard,  1  Camp.  38).  And,  though  there  be  an  agree- 
ment that  a  specific  sum  shall  be  paid  for  the  performance  of  any  work,  the 
claim  may  be  reduced  by  showing  that  the  work  or  materials  were  of  an 
insufficient  and  inferior  description  and  value  (Ib.). 

If  an  auctioneer,  employed  to  sell  an  estate,  be  guilty  of  negligence, 
whereby  the  sale  becomes  nugatory,  he  is  not  entitled  to  recover  any  compen- 
sation for  his  services  from  the  vendor  (Denew  v.  Daverell,  3  Camp.  451). 
If  an  engineer  be  employed,  by  a  committee  for  erecting  a  bridge,  and  form- 
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ing  a  road  to  it,  to  make  an  estimate  of  the  expense,  he  is  bound  to  ascer- 
tain for  himself,  by  experiments, 'the  nature  of  the  soil,  although  a  person 
previously  employed  by  such  committee,  having  made  the  experiments,  give 
him,  by  their  desire,  information  of  the  result  (Moneypenny  v.  Hartland,  2 
C.  &  P.  378;  1  C.  &  P.  352).  If  an  engineer  so  employed  make  a  low 
estimate,  and  thereby  induces  persons  to  subscribe  for  the  execution  of  the 
work,  who  would  otherwise  have  declined  it,  and  it  turns  out  afterwards  that 
such  estimate  is  incorrect,  either  from  negligence  or  want  of  skill,  and  that 
the  work  cannot  be  done  but  at  a  much  greater  expense,  he  is  not  entitled  to 
recover  any  thing  for  making  such  estimate  (Ib.). 

When  not.']  It  seems  that,  if  there  has  been  a  specific  price  agreed  on, 
and  the  deft,  has,  in  any  way,  acquiesced  and  encouraged  deft,  in  the  im- 
proper work,  and  suffered  pit.  to  perform  it,  the  pit.  may  recover,  and  the 
deft.'s  only  remedy  would  be  by  cross-action  (see  1  Stark.  107;  1  Camp. 
190  ;  3  Stark.  Ev.  1770).  And  so,  if  the  deft,  has  accepted  a  bill  of 
exchange  for  the  work,  this  defence  is  not  available,  though  pit.  seeks  only 
to  reduce  the  damages  (1  Camp.  40,  n. ;  2  Camp.  346;  3  Camp.  38;  14 
East,  486  ;  3  Stark.  175).  As  to  where  pit.  has  substituted  his  own  judg- 
ment (3  Stark.  6).  It  was  formerly  proper  where  the  deft,  intended  to  set 
up  the  badness  or  defective  performance  of  the  work  or  service,  if  not  before 
done,  to  give  the  deft,  notice  thereof,  in  order  to  prevent  the  pit.  being  taken 
by  surprise  at  the  trial  (Basten  v.  Butter,  7  East,  479 ;  3  Stark.  32).  Where, 
however,  the  pit.  resisted  his  claim  on  a  quantum  meruit,  such  notice  was 
clearly  unnecessary  (1  Camp.  38). 

The  deft  may  entitle  himself  to  a  verdict  by  showing  the  plt.'s  services 
were  to  be  performed  in  an  illegal  transaction  (3  B.  &  C.  639 ;  5  D.  &  R. 
542).  But  an  agent  may  recover  a  remuneration  for  doing  an  act  for  his 
principal,  which  would  be  illegal  if  certain  requisites  were  not  afterwards 
complied  with  by  the  principal,  as  for  obtaining  an  insurance  on  a  voyage 
for  which  a  license  is  necessary  (5  Taunt.  521 ;  3  Camp.  357).  An  action 
for  work  and  labour  cannot  be  maintained  by  a  printer  for  printing  and  pub- 
lishing a  weekly  periodical  work,  parts  of  which  were  printed  on  stamped 
paper,  and  distributed  as  newspapers,  and  parts  on  unstamped  paper,  which 
were  half-yearly  bound  into  volumes,  unless  such  printer  lodge  an  affidavit 
at  the  stamp-office,  or  have  his  name  and  place  of  abode  printed  in  some  part 
of  the  publication,  as  required  by  the  stat.  38  Geo.  III.  c.  78  (Marchant  v. 
Evans,  2  Moo.  14;  and  see  Bensley  v.  Bignold,  3  B.  &  A.  335).  A  printer 
cannot  recover  for  printing  a  work  of  a  grossly  immoral  and  libellous  nature 
(2  Stark.  107  ;  and  4  Esp.  97).  Pit.  was  employed  to  wash  clothes  for 
deft,  who  was  a  prostitute,  knowing  her  to  be  such ;  the  Court  of 
[*1301]  ^Common  Pleas  held  that  the  use  to  which  the  clothes  might  be 
applied  could  not  bar  pit.  of  an  action  for  work  and  labour  (Lloyd 
v.  Johnson,  1  B.  &  P.  340).  An  action  will  lie  on  an  agreement  to  procure 
a  situation  for  a  medical  man,  by  the  assignment  of  patients  by  a  third  per- 
son (Edgar  v.  Blick,  1  Stark.  464) ;  but  a  contract  to  recommend  customers 
is  void  (4  Esp.  179;  but  see  ante,  p.  200).  Deft,  may  show  that  pit.  in- 
duced deft,  to  employ  him  by  false  and  fraudulent  pretensions  of  his  skill  (2 
Stark.  480  ;  2  C.  &  P.  378  ;  ante,  Vol.  I.  p.  136). 
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Effect  of.]  A  writ  of  a  court  of  record,  when  returned,  is  a  record,  and 
will  have  the  same  effect  as  any  other  record  (as  to  which  see,  in  general, 
ante,  p.  256 — 260).  When  not  returned  it  is  no  record.  The  production 
of  it,  with  the  sum  indorsed,  is  evidence  of  the  amount  for  which  the  arrest 
was  made  (Brown  v.  Dean,  5  B.  &  Ad.  848).  A  writ  of  supersedeas,  recit- 
ing that  a  commission  of  bankruptcy,  issued  on  a  day  certain,  is  evidence  to 
show  the  fact  of  such  a  commission,  and  that  it  issued  on  that  day  (Ger- 
vis  v.  Grand  Western  Canal  Company,  5  M.  &  S.  76  ;  Ledbitter  v.  Salt,  4 
Bing.  623,  626).  As  the  sheriff  is  a  public  officer,  and  the  return  to  the 
writ  is  one  of  his  official  acts,  credit  is  given  to  the  statement  upon  his  re- 
turn. There  can  be  no  averment  against  his  return  in  the  same  action, 
although  a  party  in  any  other  action,  or  in  an  action  against  the  sheriff,  may 
show  that  such  return  is  false  (Dalton,  190, 191,  192).  The  sheriff's  return 
of  a  devastavit  is  not  conclusive  against  an  executor  (Gibson  v.  Brooke,  Cro. 
Eliz.  859) ;  and  his  return  to  a  writ  offi.fa.,  that  he  has  levied  the  mo- 
ney, is  not  sufficient  evidence  to  prove  that  he  has  paid  it  over  to  the  judg- 
ment creditor,  so  as  to  charge  the  latter  with  the  receipt  of  it,  in  an  action 
for  money  had  and  received  (Cator  v.  Stokes,  1  M.  &  S.  599).  And, 
where  the  sheriff  returns  that  the  deft,  is  dead,  that  the  pit.  may  be  relieved 
against  his  return ;  otherwise  the  suit  would  abate  (Vin.  Abr.  Return,  O, 
22).  And,  although  the  party  cannot  aver  against  the  sheriff's  return,  yet 
he  may  show  that  the  person  making  it  is  not  sheriff  (Arundeli  v.  Arundell, 
Yelv.  34). 

And,  even  in  another  action,  the  return  of  the  sheriff  is  prima  facie  evi- 
dence of  the  facts  contained  in  it,  as  in  an  action  for  maliciously  suing  out 
afi.fa. :  after  a  sufficient  levy,  the  sheriff  returned  that  he  had  forborne  to 
sell  under  the  first  writ,  and  had  sold  under  the  second  writ,  at  the  instance 
and  with  the  consent  of  the  then  pit. ;  it  was  held,  that  these  returns  were 
prima  facie  evidence  of  such  consent  (Gyfford  v.  Woodgate,  11  East, 
279).  An  examined  copy  of  a  writ 'returned  and  filed,  and  of  the  indorse- 
ment thereon,  on  which  writ  is  endorsed,  apparently  by  the  sheriff's  autho- 
rity, the  name  of  the  bailiff  employed  to  make  the  levy,  is  not  evidence  to 
prove  who  was  the  bailiff  so.  employed  by  the  sheriff,  evidence  not  being 
added  that  the  indorsement  of  the  bailiff's  name  on  the  writ  itself  was 
made  by  the  sheriff's  authority  (Hill  v.  Middlesex  (Sheriff  of),  7  Taunt. 
8). 

A  bill  of  Middlesex,  or  latitat,  may  be  treated  either  as  the  commence- 
ment of  an  action,  or  only  as  process  to  bring  the  deft,  into  court,  at  the 
election  of  the  pit.  (Tied,  Pr.  9th  ed.  146). 

Proof  of.]     Where  a  writ  has  been  returned,  it  is  a  record,  and  should 
be  proved  in  the  same  manner  as  other  records,  by  an  examined  copy 
(ante,  p.  751).     When  not  returned,  the  writ  itself  *should  be 
produced,  and  proved  (B.  N.  P.  234) ;  as,  also,  the  fact  of  its    [  *1302  ] 
not  being  returned,  which  may  be  ascertained  by  search    at 
the  Treasury.     Where  the  writ  is  mere  matter  of  inducement,  it  may  be 
proved  by  production  of  the  writ  itself  (B.  N.  P.  234  ;  Gilb.  Ev.  34).     To 
prove  that  a  writ  is  issued  in  a  particular  cause,  it  is  not  sufficient  to  prove 

(a)  3  U.  S.  Dig.  p.  714  ;  2  Supp.  U.  S.  Dig.  p.  989  ;  1  Ann.  Dig.  p.  497;  2  Id.  p.  379  ;  3 
Id.  p.  442. 
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the  pnrcipe  by  the  filazer's  book,  and  give  notice  to  the  party  to  produce  it: 
it  should  be  shown  that,  after  the  return,  the  treasury  was  searched,  and  no 
such  writ  found,  and  that  it  was  in  the  party's  hands  who  had  notice  to  pro- 
duce it  (Edmonstone  v.  Plaisted,  4  Esp.  160,  Lord  Ellenbo rough).  The 
sheriff's  book  is  not  evidence  of  the  contents  of  a  writ  (Russel  v.  Dickson, 
6  Bing.  443).  A  copy  of  the  judgment-roll,  containing  an  award  of  an 
elegit,  and  the  return  of  inquisition,  is  evidence  of  the  elegit  and  inquisition 
(Ramsbotham  v.  Buckhurst,  2  M.  &  S.  565).  Qucere,  whether,  in  order  to 
prove  the  allowance  of  a  writ  of  error,  it  be  necessary  to  produce  the  original 
writ  and  allowance,  or  an  examined  copy  thereof,  or  whether  it  be  incumbent 
on  the  party  to  prove  the  service  of  such  writ  (Cleghorn  v.  Desanges,  3  Moo. 
83).  A  party  may  always  show  the  real  time  of  suing  out  a  writ,  in  opposi- 
tion to  the  teste  (2  Burr.  950  ;  3  B.  &  C.  328  ;  5  B.  &  C.  149 ;  7  D.  &  R. 
729  ;  7  B.  &  C.  406). 

How  to  prove  the  Commencement  of  the  Action  within  a  limited  Time.] 
Where  an  action  must  be  brought  within  a  limited  time,  as  in  actions 
against  magistrates,  and  penal  actions,  &c.,  the  pit.  must  produce  the  writ, 
or  an  examined  copy,  at  the  trial,  and  prove  that  the  action  was  brought 
within  the  limited  period,  unless  where  it  appears  to  have  been  so  com- 
menced, from  the  nisi  prius  record.  The  commencement  of  the  action  is 
shown  on  the  nisi  pri-us  record,  which  is  conclusive  (Harper  v.  Phillips,  7 
Man.  &  G.  397).  And  the  production  of  the  capias  ad  respondendum  in 
the  Common  Pleas,  will  be  sufficient  evidence  (4  Wils,  565).  But,  if  the 
writ  were  not  sued  out  till  after  the  time  prescribed,  though  within  the  time 
by  relation,  it  will  be  insufficient  (B.  N.  P.  195).  Where  there  is  but  one 
writ  it  may  be  given  in  evidence,  without  proving  that  it  had  been  returned 
(7  T.  R.  6 ;  2  B.  &  P.  157  ;  4  Taunt.  555  ;  6  Taunt.  142).  And  nothing 
but  the  writ  need  be  produced,  if  the  declaration  appear  on  the  face  of  the 
record  to  have  been  delivered  or  filed  within  the  regular  time  allowed  for 
declaring,  as  it  is  in  that  case  sufficiently  connected  with  the  writ ;  but, 
otherwise,  evidence  must  be  given  to  ^connect  them  (Hutchinson  v.  Piper,  4 
Taunt.  555).  And,  where  the  issue  in  the  Common  Pleas  is  made  up  of  a 
term  subsequent  to  that  allowed  by  the  rules  of  the  court,  pit.  must  prove 
that  the  declaration  was  delived  or  filed  within  that  time  (6  Taunt.  141 ;  1 
Marsh.  497).  Where  there  are  two  writs,  it  will  be  presumed  that  the  pit. 
proceeded  on  the  last,  unless  he  connect  them  by  showing  the  first  to  have 
been  returned  (6  T.  R.  617  ;  2  B.  &  P.  157  ;  14  East,  491) ;  as,  otherwise, 
the  court  is  not  in  possession  of  the  cause,  so  as  to  award  an  alias  or  plu- 
ries  for  bringing  the  deft,  into  court  (7  Mod.  3  ;  1  Lutw.  260).  But,  if  the 
debt  was  paid  after  a  pluries  writ  issued,  the  deft,  will  not  be  allowed  at  the 
trial  to  object,  as  a  ground  of  nonsuit,  that  the  latitat,  was  not  returned  (7 
East,  536).  Where  one  writ  was  produced  at  the  trial,  and  three  declara- 
tions against  the  principal  and  his  bail,  to  show  that  certain  actions  had  been 
brought  against  them,  and  three  allocaturs  of  the  costs  taxed  in  the  same 
actions  were  also  put  in  and  proved,  it  was  held  to  be  sufficient  proof  of  three 
actions  having  been  brought,  and  of  the  costs  having  been  taxed  therein 
(11  Pri.  235,  250,  270,  271 ;  see  Tidd,  Pr.  9th  ed.  162,  163). 

*By  2  Will.  IV.  c.  39,  no  first  writ  is  available  to  prevent  the 
[*1303]  operation  of  any  statute  limiting  the  commencement  of  any  action, 
unless  the  deft,  has  been  arrested  on  it,  or  served  with  it,  or  pro- 
ceedings towards  outlawry  have  been  had  thereupon,  or  unless  the  writ  and 
all  others  issued  in  continuation  of  it,  shall  be  returned  non  est  inventus,  and 
entered  of  record  within  one  calendar  month  after  the  expiration  of  it,  includ- 
ing the  day  of  expiration,  and  unless  every  such  writ  be  issued  within  one 
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calendar  month  after  the  expiration  of  the  preceding  writ,  and  contain  a 
memorandum  of  the  day  of  date,  and  return  of  the  first  writ,  indorsed  or  sub- 
scribed by  the  sheriff  or  other  office  in  the  case  of  bailable  process,  and  by 
the  pit.  or  his  attorney  in  process  not  bailable. 

The  sheriff  is  in  general  concluded  by  his  own  return  ;  and  the  bailiff  of 
a  liberty  is  also  concluded  by  the  sheriff's  return,  and  if  false  his  remedy  is 
against  the  sheriff  (Shaw  v.  Simpson,  1  Raym.  184).  A  return  to  a  writ, 
by  a  sheriff,  is  sufficient  proof  of  the  delivery  of  the  writ  to  him  (Fenton's 
case,  Lofft,  523).  The  return  purporting  to  be  made  by  a  lord  of  a  manor 
to  the  sheriff's  mandate,  to  levy  under  a  writ  of  fi.fa.,  is  prima  facie  evi- 
dence that  the  person  whose  return  it  purports  to  be  is  the  lord  of  the  manor 
(Tyler  v.  Leeds  (Duke  of),  2  Stark.  218).  But,  where  the  sheriff  returned 
to  a  fi.  fa.,  that  he  had  levied  goods,  and  a  commission  of  bankrupt  issued 
against  the  deft.,  on  an  act  of  bankruptcy  committed  before  the  delivery  of 
the  writ  to  the  sheriff,  which  goods  the  sheriff  gave  up  to  the  assignees,  it 
was  held,  that  he  was  not  bound  by  his  return,  but  might  show  those  facts 
in  an  action  brought  against  him  for  not  selling  the  goods  under  a  venditioni 
exponas  (Brydges  v.  Walford,  6  M.  &  S.  42 ;  15  East,  78).  But  the  she- 
riff's officer,  for  the  purposes  of  his  own  justification,  is  not  concluded  by  a 
false  rfeturn  of  the  sheriff  (Parker  v.  Mosse,  Cro.  Eliz.  181). 

Since  the  Uniformity  of  Process  Act  the  writ  is,  in  all  cases,  the  com- 
mencement of  the  action,  and  the  record  will  show  the  day  on  which  it 
issued. 


WRIT  OF  INQUIRY. 
See  "  INQUIRY." 
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ABATEMENT,  see  «  Appendix." 

Pleas  in  general,  i.  1  ;  to  jurisdiction  of  court,  ib. ;  disability  of  person, 
ib. ;  to  writ,  ib.  ;  when  pleaded,  2  ;  quality  of  pleas  in,  ib. ;  title,  ib. ; 
commencement,  ib. ;  subject-matter  of,  ib. ;  conclusion,  3  ;  affidavit 
of  truth  of  plea,  ib. ;  REPLICATION  to  pleas  of,  4:  commencement, 
ib. ;  demurrer,  ib. ;  judgment,  5  ;  pleas  to  jurisdiction,  ib. ,  nature  of, 
ib. ;  of  DISABILITY,  6;  outlawry,  ib. ;  in  abatement  of  the  writ,  ib. ; 
to  the  action,  7,  21. 

COVERTURE,  6,  7  ;  of  pit.,  7  ;  of  deft.,  ib.  ;  forms  in,  8 ;  affidavit  to 
verify,  ib. ;  evidence  in,  ib. ;  who  to  begin,  ib. ;  evidence  for  deft.,  9  ; 
pit.  ib. 

MISNOMER,  10 :  NONJOINDER,  ib. ;  when  to  be  pleaded,  ib. ;  of  pits.,  ib. ; 
of  defts.  ib.,  633  ;  MISJOINDER,  ib. ;  replication  to  plea  of  nonjoinder, 
ib. ;  commencing  new  action,  12;  form  of  plea,  ib. ;  affidavit  of 
residence,  13;  precedent,  ib. ;  notes  on  form  of  pleas,  i.  14;  evi- 
dence in,  16  ;  for  deft.,  ib. ;  for  pit.,  ib. 

PRIVILEGE,  17;  when  pleaded,  ib. ;  by  attorney,  ib. ;  other  officers,  18  ; 
precedents,  18  ;  notes  on  form  of  plea,  19  ;  affidavit,  20  ;  replication, 
ib. ;  evidence,  21  ;  for  deft.,  ib. ;  for  pit.,  ib. ;  want  of  certificate,  ib. ; 

PENDENCY  OP  ANOTHER  ACTION,  ib. ;  when  pleaded,  ib. ;  form  of  plea, 
ib. ;  notes  on,  22  ;  replication,  23 ;  evidence,  ib. 

In  actions  against  carriers,  i.  694  ;  in  actions  of  covenant,  i.  862 ;  pleas 
of,  in  replevin,  ii.  773;  for  non-joinder  of  joint  tenants  and  parceners 
for  trespass  to  real  property,  ii.  1133. 

ABSENCE  OF  WITNESS,  ii.  1273. 
ABSOLUTE  PROPERTY,  see  "  Trover." 

ABSTRACT  OF  TITLE,  see  "  Vendor?  and  «  Vendee." 
Proof  of  delivery  of,  ii.  1203. 
Plea  traversing  delivery  of,  ii.  1215. 

ABUTTALS,  see  "  Common  Trespass,"  " Liberum  Tenementum" 
New  assignment,  proof  of,  ii.  295. 

ACCEPTANCE. 

In  satisfaction  must  be  alleged  in  plea  of  accord  and  satisfaction,  i.  25  ; 
when  should  not  be  traversed  in  replication  to  plea  of,  i.  38  ;  of  a  less 
sum  when  satisfaction  for  a  greater,  i.  25 ;  of  bill,  failure  in  attempt 
to  procure,  when  a  satisfaction,  i.  29 ;  in  satisfaction  must  be  proved, 
i.  32,  35. 

Of  a  bill,  evidence  of  account  stated,  i.  45  ;  of  goods  within  Stat.  of 
.  Frauds,  ii.  92,  98,  112. 
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ACCEPTOR,  see  «  Bills  of  Exchange?  i.  485—518. 
Action  by  accommodation  acceptor,  i.  547. 

ACCIDENT,  see  "  Fire?  "  Inevitable  Accident? 

Loss  by,  in  action  against  carrier,  i.  712  ;  when  excuses  performance  of 
act,  i.  702,  713. 

ACCOMMODATION  ACCEPTOR. 

Action  by,  against  drawer,  i.  547  ;  evidence  in,  ib. 

ACCORD  AND  SATISFACTION,  see  different  actions  throughout  the 
work, 

What  it  is  that,  i.  24 ;  in  what  actions  pleadable,  ib. ;  requisites  of  plea,  25  ; 
where  deft,  may  avail  himself  of  it,  ib. ;  must  be  asatisfaction,  ib. ;  spe- 
cialty or  record,  28  ;  bills  of  exchange,  29  ;  plea  must  be  certain,  31 ; 
must  be  executed,  32  ;  by  and  to  whom,  33. 

EVIDENCE  for  deft.,  ib. ;  for  pit.,  35. 

FORM  OP  PLEADINGS  ;  plea,  36  ;  replication,  38 ;  precedents,  40. 

Defence  to  action  on  bill  or  note,  598 — 604. 

In  action  on  bond,  664. 

Plea  of,  in  trespass,  ii,  1105. 

ACCOUNT. 

Action  of,  i.  42  ;  ii.  1330. 

No  obligation  to  resort  to  action  of,  to  recover  balance  of,  i.  163. 

ACCOUNT  STATED. 

Form  of  remedy,  i.  42  ;  form  of  pleadings,  ib.;  declaration,  ib. ;  Plea, 

43 ;  Precedents,  44. 
EVIDENCE  for  pit.,  ib.  ;  mode  of  accounting,  ib. ;  with  whom  stated,  47  ; 

subject-matter  of  account,  48 ;  EVIDENCE  for  deft.  49. 
Note,  not  properly  stamped,  not  evidence  of,  ii.  1019. 

ACKNOWLEDGMENT,  see  "Admission?  "  Account  stated." 

Of  party  himself,  i.  71,  73  ;  by  trustees,  72  ;  by  partners,  74  ;  by  co- 
trespassers,  75  ;  by  bankrupts,  &c.  ib. ;  by  agents,  ib. ;  to  take  case 
out  of  Statute  of  Limitations,  see  that  title  ;  nature  of,  ii.  312;  must 
be  in  writing,  i.  315;  to  whom  to  be  made,  316 ;  by  whom,  316 ;  of 
account  does  not  require  a  stamp,  ib. 

ACQUITTAL. 

Statement  of,  in  action  for  malicious  prosecution,  ii.  325  ;  proof  of, 
338. 

ACTION. 

Pleas  in  abatement  to,  i.  6,  21  ;  commencing  new,  12  ;  plea  of,  penden- 
cy of  another,  23  ;  proof  of  notice  of,  ii.  264. 

Evidence  in,  for  not  accounting  for  goods,  96  ;  in  actions  against  agent 
by  principal,  ib. 

Removed  from  inferior  court,  917. 

Proof  of  commencement  of,  i.  260 ;  ii.  267. 

ACT  OF  PARLIAMENT,  see  "Parliament:'1 

What  are  public  acts,  i.  51  ;  when  and  how  pleaded,  ib. ;  proof  of,  52  : 
private  acts,  ib. ;  how  construed,  ib, ;  when  and  how  pleadable,  ib. ; 
proof  of,  53;  creation  of  highway  by,  ii.  1242, 

ACTS  OF  STATE,  see  "Public  Documents?  ii.  721. 

Ex  officio,  noticed,  i.  920 ;  proof  of,  see  "  Public  Document? 
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ACTUAL  POSSESSION. 

Not  absolutely  necessary  to  maintain  trover,  ii.  1151. 

ADJUSTMENT,  see  "  Average?  "Policy?  i.  283,  284. 
Of  loss  on  policy,  ii.  242. 

ADMINISTRATION,  LETTERS  OF. 

how  proved,  i.  1127,  1128  ;  effect  of,  1129 ;  stamp  on,  ii.  972  ;  plead- 
ings as  to,i.  1115 — 1123 ;  oyer  of,  1122 ;  when  void,  1128 ;  by  whom 
to  be  granted,  1128. 

ADMINISTRATOR,  see  "  Executor  and  Administrator:'' 

Admittance  to  copyhold,  how  proved,  and  effect  of,  i.  831,  1014;  may 
sue  for  trespass  before  grant  of  letters,  ii.  1132. 

ADMIRALTY. 

Sentence  of  courts  of,  i.  54 ;  effect  of  in  evidence,  54 ;  proof  of  sentences 
of  English  courts,  55  ;  of  foreign  courts,  ib. 

ADMISSIONS,  i.  56. 

BY  PLEADING,  i.  57 ;  ii.  1331 ;  DIRECT,  i.  57 ;  effect  of,  59 ;  where 
several  pleas,  ib. ;  in  another  action,  60  ;  for  the  purposes  of  the  suit, 
61 ;  by  judge's  order,  ib.,  1132;  COLLATERAL,  i.  62;  estoppel  by 
record,  ib. ;  by  deed,  63  ;  who  bound  by,  65  ;  by  matter  in pais,  ib.; 

GENERALLY  AS 

EVIDENCE,  68 ;  by  whom  made,  68  ;  by  parties  to  record,  71 ;  in  peti- 
tion and  schedule,  72 ;  by  parties  interested,  though  not  on  record, 
ib. ;  by  partners,  74 ;  by  co-trespassers,  75  ;  ii.  694 ;  by  party  repre- 
sented, i.  p.  75 ;  ii.  694 ;  by  agents,  i.  75 ;  in  course  of  employment, 
76 ;  by  party  referred  to,  77 ;  when  adopted  by  principal,  ib. ;  by 
counsel,  78 ;  by  attorneys,  ib. ;  by  wife,  79  ;  nature  and  effect  of,  80 ; 
need  not  be  voluntary,  82 ;  without  prejudice,  ib. ;  extent  of,  and  how 
to  be  construed,  83 ;  by  affidavit,  85. 

By  bankrupt,  429. 

Proof  of  handwriting  by,  493,  508. 

In  actions  on  bills  or  notes,  637,  640. 

By  co-trespassers,  31. 

What  by  payment  into  court,  ii.  422. 

By  sheriff's  officer,  ii.  895. 

Admission  by  plea  of  tender,  ii.  1046. 

ADMITTANCE,  see  «  Copyhold." 
ADULTERY,  see  «  Grim.  Con." 

ADVERTISEMENT,  see  "  Gazette?  "Partners?  "  Carrier." 
How  to  declare  on  offering  a  reward,  i.  1 93. 

AFFIDAVIT 

Of  truth  of  plea  in  abatement,  i.  3 ;  form  of,  8  ;  of  residence  on  plea  of 
nonjoinder,  13  ;  on  plea  of  privilege,  20  ;  admission  by,  85;  stamps 
on,  ii.  973. 

AFFIRMATION  OF  QUAKER,  see  «  Witness." 
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AFFIRMATIVE 

Of  issue,  i.  1088 ;  proof  of,  ib. 

AGENT,  see  "  Principal  and  Agent." 

Admissions  by,  i.  75 ;  in  course  of  employment,  76  ;  declarations  adopted 
by  principal,  77. 

Actions  by  and  against,  86 ;  form  of  remedy  and  pleading,  ib. ;  prece- 
dents, 87  j  count  for  commission,  ib. ;  del  credere,  ib. ;  evidence  for 
pit.  in  actions  for  commission,  ib.;  for  money  paid  by,  88,  89;  evi- 
dence for  deft.,  88,  89. 

ACTIONS  BY,  AGAINST  THIRD  PERSONS,  89  ;  form  of  remedy  and  plead- 
ings and  precedents,  ib.;  evidence  for  pit.,  ib.;  plt.'s  interest,  904; 
evidence  for  deft.,  91 ;  denial  of  plt.'s  interest,  ib. 

ACTIONS  AGAINST  AGENT  BY  PRINCIPAL,  91 ;  form  of  remedy,  ib. ;  of 
pleadings,  92 ;  precedents,  93 ;  evidence  for  pit.,  96 ;  in  action  for 
not  accounting  for  goods,  ib.;  to  recover  proceeds  of  sale  or  moneys 
received  by  deft.,  97 ;  for  selling  at  under  price,  ib.;  on  credit,  ib.; 
to  a  person  unfit  to  be  trusted,  98  ;  for  loss  of  goods,  ib.;  for  not  using 
due  care  in  selling,  ib. ;  for  misconduct  in  purchasing,  ib. ;  for  not 
insuring,  99 ;  in  action  for  not  communicating  a  fact,  ib. ;  against 
gratuitous  agent,  ib. ;  damage,  100;  evidence  for  deft.,  ib. ;  fraud, 
101 ;  that  principal  has  adopted  his  acts,  ib. ;  in  action  for  not  account- 
ing, 102  ;  to  recover  proceeds  of  goods,  ib.;  for  purchasing  damaged 
goods,  ib. ;  for  selling  on  credit,  ib. ;  to  person  unfit  to  be  trusted,  ib. ; 
for  loss  of  goods,  ib. ;  for  not  insuring,  ib. ;  against  gratuitous  agent, 
103 ;  to  reduce  damages,  ib. 

ACTIONS  AGAINST,  BY  THIRD  PARTIES,  103 ;  form  of  remedy,  plead- 
ings, and  precedents,  ib. ;  evidence  for  pit.,  104;  where  he  contracts 
on  his  own  account,  ib. ;  where  principal  unknown,  107  ;  where  no 
apparent  principal,  ib. ;  where  exceeds  authority,  or  he  acted  under 
one  which  principal  had  no  right  to  give,  108,  176 ;  in  action  for 
money  had  and  received,  108;  for  torts,  109;  evidence  for  deft., 
109,  110;  not  liable  to  be  sued  when  treated  as,  175. 

Liable  for  money  received  as,  for  one  who  had  no  right  to  it,  176. 

When  liable  on  contract,  172 ;  on  bills  of  exchange,  178. 

Where  bill  or  note  signed,  492. 

Whether  principal  liable  for  torts  of,  749-755. 

Where  liable  on  covenant,  859. 

Where  liable  for  money  deposited  with,  see  "  Money  paid  and  Re- 
ceived." 

One  partner,  for  others,  597. 

Payment  to,  ii.  633,  687. 

How  to  be  appointed,  682. 

Proof  of  party  being,  ii.  690;  special,  691 ;  general,  692  ;  implied  from 
nature  of  employment,  ib. ;  from  course  of  dealing,  i.  76  ;  ii.  694 ; 
how  revoked,  697,  698 ;  by  subsequent  adoption,  ii.  698 ;  may  sell 
goods  entrusted  to  him,  701 ;  pledge  goods  entrusted  to  him,  ib. ; 
notice  of  determination  of,  707. 

AGENCY. 

Proof  of  where  contract  made  by  agent,  238  ;  business  of  attorney,  264; 
proof  of  in  general,  ii.  682,  690  ;  how  appointed,  682 ;  special,  691 ; 
general,  692^  implied  from  nature  of  employment,  ib. ;  i.  75 ;  from 
course  of  dealing,  i.  75  ;  ii.  694;  how  revoked,  697  ;  by  subsequent 
adoption,  698. 
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AGISTER,  see  «  Trespass." 

AGREEMENT,  see  "  Assumpsit." 

HANDWRITING,  SECONDARY  EVIDENCE,  PAROL  EVIDENCE,  and  the 
various  titles  of  defences,  stamps  on,  ii.  974,  982,  1017 ;  what  suffi- 
cient within  Stat.  of  Frauds,  ii.  105,  et  seq.;  ii.  1200. 

AIR,  see  "Ancient  Lights.'" 

ALIA  ENORMIA. 

Statement  of  in  action,  see  "Assault  and  Battery"  "False  Imprison- 
ment," "  Trespass" 

ALIENS,  see  "  Bankrupt." 

Alien  friends,  i.  110 ;  alien  enemies,  111 ;  alien's  goods,  ib. ;  how  deft, 
may  avail  himself  of  defence  of  plt.'s  being,  ib.;  form  of  plea,  112  ; 
precedents,  ib. ;  pleas,  ib. ;  replication,  ib. ;  evidence,  ib. ;  defence  in 
action  for  use  and  occupation,  see  that  title,  ii.  1217 ;  may  purchase, 
but  on  office  found,  land  goes  to  crown,  ib. ;  may  hold  if  he  be  a 
denizen,  ib. 

ALLOCATOR. 

Evidence  of,  in  action  on  attorney's  bill,  i.  261. 

ALMANA.CK. 

Pleadings  as  to,  i.  920 ;  effect  of,  and  how  proved,  ii.  722. 

ALTERATION  OF  CONTRACT,  i.  113. 

Effect  of,  113;'  proof  of,  115,  116;  of  bill  requiring  new  stamp,  565, 
623 ;  defence  to  action  on  bond,  669 ;  where  new  stamp  requisite,  ii. 
1013. 

AMBIGUITY,  see  "  Parol  Evidence." 

Patent  is  not  explainable  by  parol  evidence,  ii.  509 ;  but  latent  is,  ib. ; 
as  to  whether  instrument,  bill,  or  note,  i.  450. 

AMENDMENT,  see  the  different  titles  throughout 'the  work,  and  "  Vari- 
ance" 

AMENDS,  see  "  Replevin." 

Justices  of  the  peace  may  tender,  ii.  24,  270 ;  replication  to  plea  of, 

ii.  27. 
Tender  of,  in  trespass,  ii.  1102,  1106. 

ANCIENT  DEEDS,  see  "  Deeds." 
Proof  of,  i.  931  ;  ii.  674,  1267. 
Immemorial  usage  under  them  may  be  shown  by  parol,  ii.  507. 

ANCIENT  DEMESNE,  see  "Public  Documents,"  ii.  736. 

ANCIENT  DOCUMENTS. 

Receivable  in  evidence,  ii.  172. 

ANCIENT  LIGHTS,  see  «  Nuisance." 

The  RIGHT  TO  LIGHT,  &c.  i.  117  ;  by  prescription,  ib. ;  actual  grant 
or  license,  118;  how  lost,  119. 

ACTION  FOR  OBSTRUCTING,  119;  form  of,  ib. ;  parties,  ib. 

FORM  OF  PLEADINGS,  120;  declaration,  ib. ;  plea,  &c.  ib. ;  prece- 
dents, 121. 
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ANCIENT  LIGHTS— continued. 

EVIDENCE  FOR  PLAINTIFF,  122;  plt.'s  possession,  ib. ;  title  as  rever- 

sioner,  ib. ;  right  to  the  windows,  123 ;  that  deft,  caused  the  injury, 

124;  injury,  ib. ;  damages,  125. 
EVIDENCE  FOR  DEFENDANT,  125;  against  plt.'s  right,  ib. 

ANCIENT  SURVEYS,  ii.  736. 

ANIMALS,  see  "  Case,"  "Nuisance?  "  Trespass." 

Owners  of,  liable  in  case  for  injuries  done  by,  i.  755,  757,  ii.  1113, 
1118,1119. 

ANNUITY,  see  "  Replevin,"  ii.  785. 
WHAT  IT  is,  126. 
FORM  OF  REMEDY,  127. 
PLEADINGS,  127;  declaration,  128;  pleas,  ib. 
PRECEDENTS,  129. 
EVIDENCE  FOR  PLT.,  130;  on  non  est  factum,  ib. ;  on  memorial,  ib.  ; 

other  issues,  131 ;  damages,  ib. 
EVIDENCE  FOR  DEFT.,  131. 
Assumpsit  lies  where  deed  set  aside,  i.  165;  ii.  383;  deed  should  be 

produced,  and  rule  of  court  setting  aside,  383 ;  where  warrant  of 

attorney  set  aside,  i.  165. 

ANSWER  IN  CHANCERY,  see  «  Chancery." 

APOLOGY. 

Plea  of  in  slander,  ii.  939. 

APOTHECARY,  see  "  Surgeon." 

Actions  by,  i.  131. 

FORM  OF  REMEDY  AND  PLEADINGS,  131 ;  declaration,  132;  pleas,  ib. 

PRECEDENTS,  132. 

EVIDENCE  FOR  PLT.,  132 — 135;  on  general  issue,  132;  proof  of  plt.'s 
qualification,  ib. 

EVIDENCE  FOR  DEFT.,  135 ;  of  plt.'s  being  a  surgeon,  133;  of  reason- 
ableness of  charges,  134;  on  general  issue,  135. 

ACTIONS  AGAINST,  i.  135;  form  of  remedy  and  pleading,  ib. ;  evidence, 

136  ;  physician's  fees,  ib. 

APPLICATION  OF  PAYMENTS,  ii.  638. 

APPOINTMENT  OF  AGENT,  see  "Agent,"  "Principal and  Agent." 

APPORTIONMENT. 

Contract  cannot  be  apportioned,  i.  207;  ii.  1295;  of  rent,  ii.  1177. 

APPRAISEMENT,  see  «  Stamps,"  ii.  982. 

APPRENTICE. 

Action  on  indenture  of  apprenticeship,  i.  136 ;  right  to  dismiss,  ib.  ; 
who  liable  on  deed,  137;  stamps,  ib. ;  ii.  982;  form  of  remedy,  i. 

137  ;  covenant,  ib. ;  precedent,  ib. ;  pleas,  ib. ;  evidence,  ib. ;  action 
for  enticing  away,  see  "  Master  and  Servant."     SEDUCTION,  form  of 
remedy,  137  ;  CASE,  138  ;  declaration,  139 ;  evidence  for  pit.,  ib. 
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APPRENTICESHIP,  see  "Apprentice." 
Stamps  on  deeds  of,  i.  1016. 

APPROPRIATION  OF  PAYMENTS,  ii.  638. 
ARBITRAMENT,  see  "Award." 
ARBITRATION,  see  "Award." 

ARBITRATOR. 

Admission  of  facts  before  evidence,  i.  60 ;  misconduct  or  corruption  of, 
cannot  be  pleaded  to  action  on  award,  299 ;  nor  mistake  of,  300 ; 
may  recover  fees  on  express  promise,  ii.  1295 ;  incompetent  witness 
of  facts  proved  on  reference  by  parties  themselves,  335,  1282. 

Competency  of  as  witness,  1282. 

ARREARS  OF  RENT. 

Tender  of,  ii.  783  ;  proof  of,  793. 

ARREST,  see  "  False  Imprisonment"  "  Malicious  Arrest"  "  Escape  on 
Mesne  Process"  "  Officer,  Public;"  when  witness  protected  from, 
see  "Witness,"  ii.  1289. 

Of  privileged  persons,  ii.  13;  evidence  for,  of  party  without  war 
rant,  34. 

ARRIVAL  OF  SHIP. 

Sale  of  goods  on,  ii.  124. 

ARTICLES  OF  WAR. 
Proof  of,  ii.  721. 

ARTIST,  see  "  Bankrupt." 

ATTAINTED  PERSONS,  see  «  Bankrupt." 

ASSETS. 

Proof  of,  i.  1167;  what  an  admission  of,  ib. ;  what  are,  1168;  plead- 
ings as  to,  ii.  1154 — 1163;  form  of  plea  of  plene  administravit,  ib. 

ASSAULT  AND  BATTERY. 

What,  i.  140;  by  and  against  whom  action  brought,  142  ;  liability  of 
subordinate  officer  for  orders  of  superior  officer,  ib. ;  form  of  remedy, 
ib. ;  limitation,  ib. 

FORM  OF  PLEADINGS,  142  ;  declaration,  ib. ;  statement  of  inquiry,  143 ; 
Defence,  ib.;  pleas,  145-148;  replications,  148. 

PRECEDENTS,  149;  declaration  for  an  assault  and  battery,  148;  second 
count  for  a  common  assault,  149;  third  count  for  spoiling  plt.'s 
clothes,  150  ;  by  husband  for  battery  of  wife,  ib. ;  by  master  or 
father  for  battery  of  servant  or  son,  ib. ;  plea,  son  assault  demesne, 
ib. ;  in  defence  of  a  relative,  ib. ;  in  defence  of  possession  of  a  shop, 
justifying  as  a  servant,  151  ;  other  forms,  ib. ;  replication  de  injurid, 
ib. ;  new  assignment,  152. 

EVIDENCE  FOR  PLAINTIFF,  152;  right  to  begin,  ib. ;  extent  of  proof, 
ib. ;  proof  of  time,  ib. ;  assault  and  battery,  ib. ;  several  assaults, 
153;  several  defendants,  ib. ;  special  plea,  154;  alia  enormia,  ib. ; 
Damages,  ib. ;  damages,  ib. ;  special  damages,  ib. ;  where  several 
defendants,  155. 
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ASSAULT  AND  BATTERY— continued. 

EVIDENCE  FOR  DEFENDANT,  155;  general  issue,  ib. ;  plt.'s  first  assault, 
156;  new  assignment,  157;  moderate  correction,  158;  defence  of 
relative,  servant,  &c.,  ib. ;  to  preserve  the  peace,  ib. ;  defence  of 
possession,  ib. ;  under  process,  &c.,  of  law,  159 ;  reduction  of  dam- 
ages, 155;  certificate  under  4  Geo.  IV.  c.  31,  s.  27,  p.  159. 

ASSIGNEE. 

Covenant  by  or  against,  i.  860,  863;  assumpsit  by  or  against,  168, 
178;  case,  (fee.,  against,  i.  741,  761;  of  reversion,  ejectment  by, 
1043  ;  what  constitutes  a  party  assignee  of  term,  ii.  281,  282. 

Assignee  must  enter  before  he  can  sue  in  trespass,  ii.  1132. 

ASSIGNEES  OF  BANKRUPT,  see  «  Bankrupt." 

Where  may  waive  a  tort,  and  sue  in  assumpsit,  i.  166. 

Cannot  sue  for  injuries  of  a  personal  nature,  744  ;  when  liable  for  torts, 

759. 

In  actions  of  covenant,  862,  863  ;  when  liable,  864. 
Ejectment  by,  1013. 
In  trover,  ii.  1150. 

ASSIGNEES  OF  COPYHOLD,  see  "  Ejectment." 
ASSIGNEES  OF  REVERSION,  see  "  Ejectment." 
ASSIGNMENT  OF  BAIL-J3OND,  see  "  Bail- Bond." 
ASSIGNMENT  OF  DEBT,  see  "  Guarantee,"  ii.  135. 

ASSIGNMENT  OF  PREMISES. 

When  an  answer  to  use  and  occupation,  ii.  1179 ;  by  operation  of  law, 
1179. 

ASSUMPSIT. 

Lies  for  medicines  and  attendance  as  surgeon,  i.  135 ;  lies  for  ignorance 
of  surgeon,  &c.  135. 

For  enticing  away  apprentices,  lies  for  work  and  labour,  139. 

Where  pit.  may  waive  tort  and  sue  in,  i.  167 ;  see  "  Tort" 

WHEN  THE  PROPER  FORM  OF  REMEDY,  162 ;  its  nature,  and  when  it 
lies  in  general,  ib. :  when  the  only  remedy,  ib. ;  when  sustainable, 
where  a  higher  security  given,  164;  when  sustainable,  though  deft, 
guilty  of  a  tort,  166;  when  preferable  to  sue  in  case,  167;  by  and 
against  whom  action  to  be  brought,  ib. ;  pits.  ib. ;  where  interest 
assigned,  168;  several  pits.  169;  defts.  172;  when  interest  assigned 
or  credit  changed,  178;  joinder  of  defts.  179. 

FORM  OF  PLEADINGS  IN,  180;  declaration,  ib. ;  ii.  194;  in  general,  i. 
180.  I.  Common  Counts,  180—184 ;  form  of,  182  ;  promise,  183  ; 
breach,  184  ;  damages,  ib.  II.  Special  Counts,  stating,  184 — 221  ; 
inducement,  185;  according  to  legal  effect,  ib. ;  when  to  be  strictly 
proved,  ib. ;  when  not,  ib. ;  the  contract  or  promise,  186 — 192; 
consideration,  186  ;  effect  of  bad  statement  of,  193  ;  what  sufficient, 
194  ;  what  a  variance,  196  ;  qualified  liability,  197  ;  stating  contract 
specially,  198  ;  omission  of  part,  ib. ;  only  that  part  of  contract  bro- 
ken to  be  stated,  199;  part  relating  to  liquidation  of  damages  need 
not  be  stated,  ib. ;  alternative  contract,  201 ;  performance  of  condi- 
tion precedent,  or  excuse,  202;  what  condition  precedent  is,  ib. ; 
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where  deft.'s  act  to  be  done  first,  203 ;  afterwards,  204 ;  where  con- 
tract goes  to  part  of  consideration  on  both  sides,  205 ;  to  whole  con- 
sideration on  both  sides,  207 ;  where  concurrent  acts  to  be  done  at 
the  same  time,  208  ;  form  of  averments  of  performance,  or  excuse, 
210;  averment  of  request,  when  necessary,  211  ;  request,  form  and 
manner  of  stating,  213;  notice,  214;  effect  of  insufficient  averment 
of  the  performance,  215. 

BREACH,  216 ;  must  be  stated  with  certainty,  217  ;  what  requisite,  ib. ; 
must  not  be  too  narrow,  218 ;  nor  too  large,  219;  several  breaches, 
ib. ;  effect  of  omission  or  defective  statement,  220. 

DAMAGES,  220 ;  mode  of  statement  of,  221 ;  several  counts,  221 — 225  ; 
ii.  185. 

PRECEDENTS,  225  ;  pleas,  226  ;  effect  of  non  assumpsit,  ib. ;  to  com- 
mon counts,  ib. ;  to  special  counts,  230 ;  stamp,  233 ;  when  to  plead 
specially,  226  ;  illegal  consideration,  228 ;  replication,  &c.,  234  ;  de 
irtjuria,  ib. 

EVIDENCE  FOR  PLAINTIFF,  236 — 243 ;  who  to  begin,  ib. ;  under  Gen- 
eral  Issue,  236  ;  inducement,  184;  contract  itself,  186;  that  it  was 
made  with  pit.,  169 ;  that  it  was  made  by  deft.,  171 ;  consideration, 
194;  performance  of  condition  precedent,  &c.,  201;  notice,  or 
request,  210 — 213;  breach,  219;  damages,  220,  238 — 243;  under 
Special  Plea  for  Defence,  243. 

EVIDENCE  FOR  DEFENDANT:  defences  iri  general,  243;  reduction  of 
damages,  244 ;  judgment,  247. 

Does  not  lie  to  recover  money  levied,  or  fi.  fa.  issued  on  subsisting 
judgment,  on  the  ground  that  it  was  obtained  by  fraud  or  duress, 
163;  concurrent  remedy  with  debt,  ib. ;  lies  when  debt  payable  by 
instalments,  ib. ;  only  for  payment  of  debt  by  third  party,  164:  ad- 
vantage in  suing  in  debt,  ib. 

Lies  against  attorney  for  negligence,  265  ;  declaration  in,  265. 

Lies  for  general  average,  281. 

Lies  on  an  award,  293,  295 ;  declaration  on,  295. 

By  assignees  of  bankrupt,  326,  328. 

When  should  sue  in  and  not  in  tort,  333. 

Against  carriers,  689. 

Against  corporations,  846. 

Where  it  lies  on  statutes,  ii.  1023  ;  see  other  titles. 

ASSURANCE,  see  "  Insurance." 
ATHEISTS,  see  «  Witness,"  ii.  1274. 
ATTACHMENT,  see  "  Award  of  Foreign  Attachment." 

ATTAINDER, 

Plea  of,  in  abatement,  i.  6 ;  attainted  person  may  be  agent,  ii.  690 ; 
.   witness  not  incompetent  from,  ii.  1275. 

ATTENDANCE  OF  WITNESSES, 

Compelling,  ii.  1288. 

ATTESTATION,  see  «  Powers,  «  Wills." 
Proof  of,  ii.  1263. 
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ATTESTING  WITNESS,  see  «  Witness,  "  Assumpsit." 
EVIDENCE  FOR  PLAINTIFF, 
To  bill  or  note,  491. 
To  deed,  937 ;  excuse  for  not  producing,  938,  940 ;  to  will,  ii.  1261. 

ATTORNEY. 

Proof  of  want  of  certificate  of,  on  plea  of  privilege,  21 ;  admissions  by, 
where  he  is  referred  to,  77,  78. 

Not  liable  for  witness's  expenses,  175 ;  nor  for  assignee's  bill  in  bank- 
ruptcy cases,  ib. ;  but  is  liable  to  his  agent,  ib. 

I.  ACTIONS  BY,  248. 
FORM  OF  REMEDY,  248. 
FORM  OF  PLEADINGS,  249. 

PRECEDENTS,  250 ;  declaration,  ib. ;  pleas,  ib. ;  general  issue,  ib. 
EVIDENCE  FOR  PLAINTIFF,  251 ;  proof  of  retainer,  252 ;  work  done, 

253  ;  delivery  of  bill,  254  ;  ii.  1336  ;  what  bill  taxable,  i.  254 ;  what 

not,  ib. ;  where  items  do  not  require  delivery,  256 ;  set-off,  257  ; 

mode   of  proving   delivery   of  bill,  ib. ;   its   contents,  258 ;    253 ; 

signature  of  bill,  i.  259  ;  delivery  to  deft.,  ib. ;  at  his  abode,  ib. ;  to 

one  of  several  defts.  260 ;  a  month  before  action,  ib. ;  reasonableness 

of  charges,  261. 
EVIDENCE  FOR  DEFENDANT,  261 ;  negligence,  ib. ;  gratuitous  retainer, 

ib. ;  agency  business,  264;  Statute  of  Limitations,  ib.,  253. 

II.  ACTIONS  AGAINST,  FOR  NEGLIGENCE,  i.  265. 
FORM  OF  REMEDY,  265. 

FORM  OF  PLEADINGS,  265. 

PRECEDENTS,  267 ;  declaration,  ib. ;  pleas,  268. 

EVIDENCE  FOR  PLAINTIFF,  268  ;  retainer,  ib.;  inducement,  269  ;  deft.'s 

negligence,  ib. ;  damages,  272. 
EVIDENCE  FOR  DEFENDANT,  272. 
Power  of,  to  indorse  bills,  must  be  stamped,  ii.  987. 
Stamp  on,  warrant  of,  ii.  1009. 
In  trespass,  ii.  1093. 
Tender  to,  good,  ii.  1043. 
Competency  of,  as  witnesses,  ii.  1280. 

ATTORNMENT,  see  "Landlord and  Tenant,"  i.  1020. 
When  not  necessary,  ii.  1174,  1176. 

AUCTION, 

Sales  by,  ii.  1200;  when  auctioneer  agent  for  both  parties,  1202;  em- 
ployment of  puffers  at,  119,  1216;  evidence  in  action  for  selling 
goods  by,  where  deft,  not  householder,  i.  1089. 

Within  Statute  of  Frauds,  ii.  1200. 

AUCTION  DUTY,  see  "  Auctioneer,"  275. 

AUCTIONEER, 

Actions  by,  against  employer,  273  ;  form  of  remedy,  ib. ;  auction  duty, 
ib. ;  compensation  for  services,  ib. ;  precedents,  ib. ;  pleas,  274 ;  evi- 
dence for  deft.,  ib. 

ACTIONS  BY,  AGAINST  THIRD  PERSONS  :  form  of  remedy,  pleadings, 
and  evidence,  274. 

ACTIONS  AGAINST,  BY  EMPLOYER,  275  ;  form  of  remedy,  pleadings,  and 
evidence,  ib. ;  bound  to  account,  ib. 

ACTIONS  AGAINST,  BY  THIRD  PERSONS,  275 ;  to  recover  deposit,  ib. ; 
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trover,  276;  declaration,  ib. ;  evidence  for  pit.  ib. ;  of  deft.'s  liability, 
ib.;  to  recover  deposit,  ib. ;  interest,  277;  entitled  to  allowance  for 
rent  paid  by,  in  trover,  276. 
Payment  to,  ii.  633. 

AUTHORITY  OF  LAW. 

When  arrest  under,  i.  159. 

AUTRE  ACTION  PENDANT. 

When  it  may  be  pleaded,  i.  21 ;  forms  in,  i.  22 ;  notes  on  forms,  ib. ;  of 
plea,  ib. ;  replication,  ib. ;  evidence,  23. 

AVERAGE,  GENERAL. 

What  it  is,  i.  278 ;  what  not  subject  of,  ib. ;  what  subject  of,  279. 

FORM  OF  REMEDY,  281. 

FORM  or  PLEADINGS,  281. 

PRECEDENTS,  281 ;  declaration  for,  ib. 

EVIDENCE  FOR  PLAINTIFF,  281 ;  his  ownership  of  goods  lost,  282;  loss 
or  expense  incurred,  ib. ;  goods  lost  formed  the  subject  of  average, 
ib. ;  loss,  &c.,  incurred  for  general  benefit  of  all,  283  ;  benefit  derived 
from  loss,  &c.,ib. ;  deft.'s  goods,  &c.,  bound  to  contribute,  ib. ;  deft.'s 
ownership  of  such  goods,  ib. ;  value  of  deft.'s  property,  ib. ;  value  of 
plt.'s  property,  and  mode  of  contribution,  284. 

EVIDENCE  FOR  DEFENDANT,  284. 

AVERMENTS,  see  "  Declaration." 

AVOWRIES,  see  "  Common,"  "Replevin." 

General  rules  as  to,  ii.  772 ;  for  rent,  773,  779 ;  damage  feasant,  779  ; 
Proof  under,  793. 

AWARD. 

Assumpsit  lies  for  money  due  on,  i.  163. 

DEFENCE  OF,  285; — how  deft,  may  avail  himself  of  this  defence,  284. 

FORM  OF  PLEADINGS,  285 ;  plea,  ib. ;  replication,  286. 

PRECEDENTS,  286 ;  plea  of  arbitrament  and  award  in  assumpsit,  ib.; 

replication  denying  award,  287. 
EVIDENCE  FOR  DEFENDANT,  287 ;  the  award,  &c.,  ib.;  effect  of  award, 

288. 

EVIDENCE  FOR  PLAINTIFF,  291. 
ACTION  ON,  292; — FORM  OF  REMEDY,  ib.;  assumpsit,  293;  debt,  ib. ; 

covenant,  295;  preferable  remedy,  ib. 
FORM  OF  PLEADINGS,  295 ;  in  assumpsit,  or  debt,  on  award,  ib.;  in  debt 

or  covenant  on  the  deed  of  submission,  298  ;  pleas,  ib. ;  replication, 

300;  rejoinder,  301. 

PRECEDENTS,  302  ;  assumpsit  on  a  parol  submission,  ib. 
EVIDENCE  FOR  PLAINTIFF,  302;  the  submission,  303;  arbitrator's  or 

umpire's  authority,  ib. ;  time  for  making  award,  ib.;  the  award,  304; 

breach,  ib. ;  damages,  ib ;  variance,  305  ;  defence  of,  ib. 
EVIDENCE  FOR  DEFENDANT,  305. 
Stamps  on,  ii.  984. 

BADNESS  OF  WORK. 

When  a  defence  to  action,  ii.  1299;  when  not,  1300;  notice  of  such 

defence,  1300. 
Vol.  II.,  Part  2.— 35 
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BAIL,  see  "  Bail  Bond"  "  Malicious  Arrest  and  Prosecution" 

RECOGNIZANCE  OP,  GUARANTEE,  REPLEVIN,  action  by  for  contribution, 
i.  412,  etscq.\  action  on  recognizance  of,  ii.  742;  jointly  employing 
an  attorney,  i.  169. 

BAIL  BOND. 

FORM  OF  REMEDY,  i.  306. 

FORM  OF  PLEADINGS,  i.  308;  declaration,  ib. ;  venue,  ib. ;  parties,  ib.; 
statement  of  writ,  ib. ;  indorsement  for  bail,  309 ;  delivery  of  writ 
and  arrest,  310;  bail-bond,  ib. ;  breach,  311 ;  assignment,  312;  pleas, 
ib. ;  non  est  factum,  ib. ;  practice  of  court,  313  ;  defence  in  equity, 
ib.;  no  process,  ib. ;  debt  levied,  ib. ;  ease  and  favour,  314 ;  principal 
taken  under  attachment,  ib. ;  assignment  not  stamped,  ib. ;  bail-bond, 
ib. ;  replication,  ib. 

PRECEDENTS,  315;  declaration  on  bail-bond  by  assignee  against  prin- 
cipal or  bail,  where  the  first  writ  was  by  capais,  ib. ;  the  like  in  C.  P., 
ib. ;  plea,  no  writ  of  capais  against  principal,  ib.;  special  bail,  316. 

EVIDENCE  FOR  PLAINTIFF,  317;  non  est  factum,  ib. ;  nil  debtt,  ib. ; 
special  bail,  ib. ;  no  process  against  principal,  ib. ;  no  process  as  that 
stated  in  declaration,-  ib.;  no  affidavit  filed,  318  ;  debt  levied  on  prin- 
cipal, ib.;  ease  and  favour,  ib. ;  no  assignment,  ib. ;  sum  recovera- 
able,  ib. 

EVIDENCE  FOR  DEFENDANT,  318;  non  est  factum ,  ib. ;  special  bail, 
319;  no  process  as  that  stated  in  declaration,  ib.;  debt  levied  on  prin- 
cipal, ib. ;  ease  and  favour,  ib. 

BAILEE,  see  "  Agent"  "  Carrier  Case,"  "  Principal  and  Agent  "  and  other 

titles. 

Gratuitous,  may  maintain  trespass,  trover,  ii.  1113,  1114;  or  when 
liable  in,  1119,  1155. 

BAILIFF,  see  "  Agent,"  "  Common,"  «  Principal  and  Agent,"  "  Replevin." 
Traverse  of  being,  ii.  792 ;  evidence,  792;  proof  of  connection  between 
sheriff  and  bailiff,  890;  bailiff  of  sheriff  not  liable,  when,  i.  754; 
admissions  by,  i.  1073,  ii.  895. 

BANK, 

Property  in,  ii.  1130. 

BANKERS,  see  "Bankrupt,"  "Partners." 
Appropriation  of  payment  by,  ii.  639. 

BANK-BOOKS. 

Inspection  of,  ii.  1032. 
When  evidence,  ii.  726. 

BANKING-COMPANIES,  see  "  Public  Companies^ 
Plea  under  the  joint-stock  acts,  ii.  549. 
Actions  against,  ii.  569;  evidence  of  existence  of,  580. 
Evidence  against  shareholders  in  joint-stock,  ii.  597. 

BANK  NOTE,i.  319. 

Trover  lies  for,  ii.  1135, 1155,1158;  a  good  tender,  when,  1054:  when 
money,  634. 
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Liable  as  private  banker,  when,  ii.  730,  748. 

BANKER. 

Army  agent  is  not,  i.  370  ;  presentment  of  bill  to,  512  ;  when  to  give 
notice  of  dishonour,  513;  payment  by  check  on,ii.  635;  not  money, 
ib. ;  stamp  on  draft  on,  ii.  989  ;  lien  of,  301  ;  application  of  payments 
to,  638 ;  agent  mixing  his  own  money  with  principal's  at,  i.  98. 

BANKRUPT,  see  "  Assignees  of,"  "  Partners" 

Admissions  of,  in  petition  and  schedule,  i.  72;  admission  by,  75,  427  ; 
actions  by  against  assignees,  429 ;  evidence  for  pit.  431  ;  evidence 
for  deft.  432  ;  Statute  of  Limitations,  ib. ;  against  other  parties,  433  ; 
evidence,  434 ;  actions  against,  435. 

Actions  for  torts  by,  760;  trespass,  442;  ii.  1116;  trover,  1150,1163. 

Payment  to,  ii.  632. 

Rights  of  assignees,  5.  323;  when  they  may  not  sue,  324;  when  they 
'may,  325  ;^326. 

FORM  OF  REMEDY,  i.  323  ;  assumpsit,  326 ;  interest,  328  ;  debt,  329  ; 
covenant,  ib.  ;  trover,  ib. ;  demand,  when  necessary,  332 ;  where 
trover  does  not  lie,  but  assumpsit  will,  333;  when  trover  more  bene- 
ficial, 334 ;  ejectment,  &c.,  ib. ;  trespass,  ib. ;  pleas,  ib. ;  of  nonjoinder, 
328;  to  actions  by  assignees,  i.  334;  set-off,  335;  336;  mutual 
credit,  i.  336  ;  nature  of  the  debt  due  by  the  creditor  to  the  bankrupt 
estate,  338  ;  due  from  the  bankrupt  to  the  creditor,  339  ;  where  credit 
not  expired,  340;  debt  must  be  in  the  same  right,  341 ;  due  to  the 
same  parties,  ib. ;  time  of  service,  342 ;  mode  of  service,  343. 

FORM  OF  PLEADINGS,  343 ;  declaration,  ib.  ;  mode  of  describing  as- 
signees, ib. ;  cause  of  action,  344  ;  misjoinder  of  counts,  345;  differ- 
ent counts,  ib. ;  plea,  ib. ;  replication,  346. 

PRECEDENTS,  347  ;  declarations,  ib. ;  indebitatus  assumpsit,  ib. ;  trover, 
348  ;  pleas,  ib. ;  set-off,  ib. ;  denial  of  character,  349. 

EVIDENCE  FOR  PLAINTIFF,  349;  title  to  sue,  ib. ;  when  proof  of  title 
necessary,  ib. ;  mode  of  proving  title,  350  ;  where  no  notice  to  dis- 
pute it,  &c.  ib. ;  fiat,  ib. ;  assignment,  351 ;  where  deft,  estopped 
from  disputing,  ib. ;  when  fiat  not  disputed  within  a  limited  time, 
352  ;  notice  to  dispute  within  two  months  after  adjudication,  353 ; 
when  depositions  not  conclusive  evidence,  355  ;  where  there  is  a  plea 
and  notice,  and  the  fiat  has  been  disputed  within  limited  time,  356. 

PETITIONING  CREDITOR'S  DEBT,  356 ;  amount  of  debt,  ib. ;  subject- 
matter  of,  357;  to  whom  due,  358;  affidavit,  359;  to  husband  and 
wife,  ib. ;  to  alien,  ib. ;  must  not  be  contingent,  360  ;  must  be  liqui- 
dated, ib. ;  must  be  contracted  whilst  a  trader,  ib. ;  time  when  due, 
ib. ;  substitution  of  another  debt,  362 ;  mode  of  proving  petitioning 
creditor's  debt,  364  ;  by  bankrupt's  admissions,  365. 

Trading,  366  ;  who  a  trader  in  the  general  words  of  the  act,  ib. ;  buy- 
ing and  selling,  367  ;  quantum  of  dealing  immaterial,  368  ;  legality 
or  illegality,  369  ;  buying  and  letting  for  hire,  ib. ;  workmanship  of 
goods  and  commodities,  370. 

Who  a  trader  particularly  specified  in  act,  370;  aliens,  denizens,  373; 
artist,  ib.  ;  attainted  persons,  ib. ;  bankers,  370;  brokers,  371; 
builders,  ib. ;  carpenters,  ib. ;  clergymen,  374;  cowkeepers,  371; 
infants,  372  ;  inn  keepers,  hotel,  tavern,  coffee-house,  lodging-house 
keepers,  ib. ;  insurance  brokers,  371;  joint-stock  companies,  374; 
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lunatics,  342;  market  gardeners,  373;  members  of  parliament,  ib. ; 
peers,  ib;  public  officers,  ib. ;  schoolmasters,  371;  scriveners,  ib. ; 
shipwrights,  ib. ;  shipowners,  ib. ;  underwriters,  ib. ;  women,  373 ; 
trader  leaving  off  trading,  374. 

ACT  or  BANKRUPTCY,  375 — 380 ;  preliminary  observations,  ib. ;  de- 
parting realm,  381 ;  living  out  of  realm,  382;  departing  dwelling- 
house,  ib. ;  otherwise  absenting  himself,  383 ;  beginning  to  keep, 
house,  ib. ;  suffering  arrest  for  debt  not  due,  386;  yielding  to  prison, 
ib.;  suffering  outlawry,  387;  procuring  arrest,  or  goods  to  be  taken 
in  execution,  &c.  ib. ;  procuring  bills  to  be  taken  in  execution,  ib. 

Fraudulent  conveyance,  387,  397 ;  assignment  of  part  of  property, 
i.  390;  conveyance  voluntary,  393;  must  be  his  own  property,  394; 
must  be  of  goods,  &c.  ib. ;  sale  not  an  act  of  bankruptcy,  395  ;  as  to 
the  mode  of  proving  grant,  &c.  ib. ;  making  fraudulent  surrender  of 
copyholds,  &c.  397. 

Lying  in  prison,  397 ;  escaping  after  arrest,  398 ;  filing  declaration  of 
insolvency,  ib. ;  paying  or  securing  more  to  one  creditor  than  the 
rest,  399 ;  filing  a  petition  for  benefit  of  insolvent  act,  ib. ;  neglecting 
to  pay  or  secure  debt,  ib. ;  members  of  parliament,  401. 

Notice  of  intention  to  prove  different  acts  of  bankruptcy,  401 ;  time 
when  committed,  402  ;  mode  of  proof,  ib. ;  of  act  of  bankruptcy,  ib. 

Cause  of  action,  403  ;  evidence  in  action  to  recover  personal  property 
of  bankrupt,  ib. ;  debts,  &c.,  of  bankrupt,  404;  property  in  posses- 
sion as  reputed  owner,  405 ;  they  must  be  goods,  &c.,  of  a  personal 
nature,  408 ;  possession,  order,  disposition,  409 ;  325 ;  partners, 
i.  411;  feme  covert,  ib. ;  sale  or  return,  ib. ;  the  true  owner,  412  ; 
at  time  of  bankruptcy,  ib. ;  consent  of  true  owner,  ib. ;  to  recover 
property  delivered  in  contemplation  of  bankruptcy,  413;  volunta- 
rily, and  without  consideration,  414;  seized  under  execution,  ib. ; 
operation  of,  i.  395  ;  damages,  i.  415;  protected  transactions,  395. 

EVIDENCE  FOR  DEFENDANT,  416  ;  general  issue,  ib. :  on  non  assump- 
sit,  ib. ;  disputing  title,  ib.;  cause  of  action,  417;  not  guilty  in 
trover,  ib. ;  not  possessed,  ib. ;  release,  418;  conveyance,  &c.,  was 
without  notice,  ib. ;  where  goods  had  been  stopped  in  transitu,  419; 
where  a  lien  is  claimed,  ib. ;  proof  of  deft.'s  notice  of  bankruptcy, 
ib. ;  418;  that  money  was  paid  without  notice,  i.  421;  that  pro- 
perty was  delivered  without  notice,  424 ;  want  of  notice,  425 ;  set- 
off,  424;  plea  of  final  order  under  insolvent  act,  425. 

COMPETENCY  OF  WITNESS,  425;  bankrupt,  ib. ;  creditor,  427;  petition- 
ing creditor,  ib. ;  commissioners  and  assignees,  ib. ;  bankrupt's  ad- 
missions, ib.;  depositions,  &c.  428. 

ACTION  AGAINST  ASSIGNEES,  429. — FORM  OF  REMEDY  AND  PLEADINGS, 
ib. 

EVIDENCE  FOR  PLAINTIFF,  431. 

EVIDENCE  FOR  DEFENDANT,  432  ;  Statutes  of  Limitations,  ib. 

ACTIONS  BY  BANKRUPTS,  433. — FORM  OF  REMEDY  AND  PLEADINGS, 
ib. 

EVIDENCE  FOR  PLAINTIFF,  434. 

EVIDENCE  FOR  DEFENDANT,  434. 

ACTION  AGAINST  BANKRUPTS,  435. — FORM  OF  REMEDY  AND  PLEAD- 
INGS, 435. 

PRECEDENTS,  439. 
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EVIDENCE  FOR  DEFENDANT,  440;  certificate,  its  effect,  441. 

EVIDENCE  FOR  PLAINTIFF,  442 ;  to  defeat  certificate,  ib. ;  gaming, 
443  ;  sale  of  government  stock,  ib. ;  destroying  papers,  444 ;  subse- 
quent promise,  ib. ;  certificate  improperly  obtained,  ib. 

BANKRUPTCY. 

Defence  to  action  for  use  and  occupation,  when,  ii.  1177. 

Specialty  given  for  debt  after  simple  contract  not  merged  in,  i.  164 ;  a 

defence  to  action  on  bill, or  note,  628 — 629. 
To  action  on  bond,  665. 
What  right  action  passes  to  assignees  on,  744. 

BARON  AND  FEME,  see  "Husband." 

BEGIN,  who  to  begin  on  plea  of  coverture,  i.  9 ;  assault  and  battery,  152. 
In  assumpsit,  243,  1096. 
In  ejectment,  997,  1096. 

Party  who  has  to  prove  affirmative  of  issue  must,  1096. 
In  replevin,  ii.  770. 
In  slander,  ii.  945. 

BAPTISM. 

Register  of,  effect  of  in  proof,  ii.  731. 

BARGAIN  AND  SALE. 

Enrolment  of,  i.  636 ;  to  assignees  of  bankrupt,  proof  of,  351  ;  see 
"  Vendor  and  Vendee" 

BARRATRY,  see  "Insurance." 
Loss  by,  ii.  242. 

BARRISTER,  see  «  Counsel" 
BATTERY,  see  "  Assault  and  Battery." 

BARTER. 

Agent  cannot  barter,  i.  97,  ii.  692. 

BASTARDY,  see  "  Illegitimacy." 

Money  had  and  received  for,  ii.  384;  stamp  on  bond,  991. 

BEASTS  OF  PLOUGH. 
Distraining  of,  ii.  974. 

BEDFORD  LEVEL  ACT,  i.  53. 

BILL  IN  CHANCERY. 

Proof  and  effect  of,  i.  770. 

BILL  OF  EXCEPTIONS,  i.  640;  ii.  1348. 

BILLS  OF  EXCHANGE,  see  "  Partners." 

FORM  OF  REMEDY,  i.  447  : 

FORM  OF  PLEADINGS,  447;  declaration,  448;  title,  449;  venue,  ib. ; 
commencement,  ib. ;  statement  of  the  bill  itself,  ib. ;  457 ;  names 
of  parties,  i.  450,  454;  day  of  drawing  bill,  i.  454;  custom  of  mer- 
chants, 456  ;  date  of  the  bill,  455  ;  place  of  drawing,  ib. ;  drawing  of 
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the  bill,  ib. ;  his  own  proper  hand,  456;  directions  to  drawee,  ib. ; 
time  when  bill  payable,  ib. ;  pay  to  order,  457;  payable  at  a  par- 
ticular place,  458,  459;  description  of  payee,  i.  459;  sum  pay- 
able, 460;  value  received,  ib. ;  directions  to  place  to  account,  461  ; 
before  the  commencement  of  this  suit,  ib. ;  delivery  of  the  bill,  462; 
acceptance,  462,  504 ;  conditional  acceptance,  i.  464 ;  accept- 
ance of  foreign  bills,  465  ;  indorsement,  466  ;  indorsement  by  admin- 
istrator, 468;  delivery  of  the  bill,  ib. ;  notice  of  indorsement,  ib. ; 
presentment  for  payment,  468 ;  day  and  time  of  presentment,  470  ; 
payable  by  instalments,  472 ;  mode  of  presentment,  ib. ;  excuse  for 
presentment,  473;  non-payment,  474;  notice  of  dishonour,  ib. ; 
excuse  for  not  giving  notice,  476 ;  protest,  477 ;  notice  of  protest, 
478;  payment  supra  protest,  479;  re-exchange,  ib. ;  bill  taken  up 
by  drawer,  ib. ;  promise  to  pay,  ib. ;  common  counts,  481 ;  several 
counts,  482  ;  particulars  of  demand,  483  ;  ii.  515 ;  pleas,  &c.,  i.  483; 
demurrer,  485. 

PRECEDENTS,  485;  declaration  in  assumpsit  on  inland  bill,  drawer 
against  acceptor,  ib. ;  payee  against  acceptor,  ib. ;  indorsee  against 
acceptor,  486 ;  the  like  where  several  indorsements,  ib. ;  against  ac- 
ceptor of  a  bill  payable  at  a  particular  place,  and  not  elsewhere,  ib. ; 
drawer  against  acceptor,  where  bill  payable  to  a  third  person,  and 
drawer  been  obliged  to  take  it  up,  ib. ;  indorsee  against  drawer,  on 
default  of  payment,  ib. ;  averment  that  drawee  could  not  be  found, 
487;  averment  that  drawee  was  dead,  ib. ;  averment  that  deft,  dis- 
pensed with  presentment,  ib. ;  averment  of  want  of  effects,  ib. ;  de- 
claration, against  drawer,  on  default  of  acceptance,  ib. ;  indorsee 
against  indorser,  ib. ;  in  debt,  drawee  against  acceptor,  ib. ;  drawer 
against  acceptor  of  foreign  bill,  488 ;  payee  or  indorsee  against  ac- 
ceptor of  foreign  bill,  488 ;  payee  or  indorsee  against  drawer,  on 
refusal  to  accept  foreign  bill,  ib. ;  the  like  on  refusal  to  pay  foreign 
bill,  ib. ;  excuse  for  not  giving  notice  of  dishonour,  ib. 

EVIDENCE  FOR  PLAINTIFF,  489-550  ;  general  proof,  489  ;  production 
and  proof  of  bill,  ib. ;  variances,  491  ;  ii.  1190;  averments  in  gene- 
ral, i.  491  ;  handwriting  in  general,  proof  of,  ib. ;  where  no  subscrib- 
ing witness,  ib. ;  where  there  is  one,  ib. ;  where  signed  or  accepted 
by  agent,  492 ;  party's  admission,  493 ;  evidence  under  common 
counts,  495;  evidence  in  answer  to  defence,  498;  damages,  ib. ; 
principal  money,  ib. ;  interest,  499  ;  expenses,  502  ;  re-exchange,  ib. ; 
protest,  ib. 

PARTICULAR  PROOFS,  IN  ACTION  BY. 

DRAWER,  WHO  is  ALSO  PAYEE,  AGAINST  ACCEPTOR,  503:  Proof  of  bill, 
ib. ;  proof  of  acceptance,  ib. ;  of  constructive  acceptance,  504  ;  of  ac- 
ceptance absolute,  ib. ;  of  conditional  acceptance,  505  ;  of  partial  or 
varying  acceptance,  506  ;  effect  of  proof,  508  ;  admission  of  draw*  r's 
handwriting,  ib. ;  as  to  mode  of  proof,  ib. ;  of  acceptance  by  agents, 
510;  proof  of  presentment,  512;  proof  under  common  counts,  513; 
proof  in  answer  to  defence,  ib. 

DRAWER,  WHO  is  NOT  PAYEE  AGAINST  ACCEPTOR,  513. 

PAYEE,  WHO  is  NOT  DRAWER,  AGAINST  ACCEPTOR,  513. 

INDORSEE  AGAINST  ACCEPTOR,  515;  proof  of  acceptance,  i.  514;  proof 
of  drawing,  ib. ;  proof  of  indorsement,  515 — 518;  identity,  i. 
518. 
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INDORSEE  AGAINST  DRAWER,  518;  proof  of  drawing,  ib. ;  proof  of  in- 
dorsement, 519;  proof  of  acceptance,  ib. ;  proof  of  presentment  for 
acceptance,  and  default  acceptance,  ib. ;  notice  of  default  acceptance, 
521 ;  protest  for  default  acceptance,  522 ;  presentment  for  payment, 
ib. ;  excuse  for  presentment  for  payment,  522  ;  by  and  to  whom  pre- 
sentment to  be  made,  524 ;  time  of  presentment  for  payment,  525  ; 
notice  of  dishonour  and  protest,  527 ;  excuse  for  want  of  notice  or 
protest,  529;  mode  of  giving  notice  of  dishonour,  534;  time  of  giving 
notice,  540 ;  by  whom  notice  to  be  given,  543 ;  to  whom  notice  to  be 
given,  544 ;  proof  under  common  counts,  545. 

INDORSEE  AGAINST  INDORSER,  WHO  is  NOT  DRAWER,  545 ;  proof  of 
drawing,  546 ;  proof  of  acceptance,  ib. ;  proof  of  indorsement,  ib. ; 
proof  of  presentment,  notice  of  dishonour,  &c.  ib. ;  proof  under  com- 
mon counts,  547. 

ACCOMMODATION  ACCEPTOR  AGAINST  DRAWER,  547. 

DEFENCES,  548 ;  form  of  plea  traversing  acceptance,  548 ;  notes  on 
plea,  ib. ;  evidence  for  deft.  550  ;  form  of  plea  traversing  the 
making,  552 ;  notes  on  plea  and  evidence  in  support  of  it,  552  ; 
form  of  plea  traversing  presentment,  i.  553 ;  notes  and  evidence  in 
support  of  it,  553 ;  form  of  plea  traversing  notice  of  dishonour,  554  ; 
notes  on  plea  and  evidence  in  support  of  it,  554 — 556 ;  form  of  plea 
traversing  indorsement,  ib. ;  notes  on  plea  and  evidence  in  support  of 
it,  ib. ;  defect,  or  want  of  stamp,  559 — 565  ;  what  alteration  requires 
a  new  stamp,  565 ;  form  of  plea  of  alteration,  ib. ;  notes  on 
plea  and  evidence  in  support  of  it,  565 — 572 ;  forgery,  under  what 
plea  available,  i.  572 ;  incapacity  of  party,  573 ;  infancy,  ib. ; 
lunacy,  i.  574;  coverture,  574;  form  of  plea  of,  575;  notes  on 
plea  of  coverture  and  evidence  in  support  of  it,  575 ;  want  of  consi- 
deration, ib. ;  form  of  plea,  i.  575 ;  notes  and  evidence  in  sup- 
port of  it,  576 ;  replication,  579;  notes  thereon,  579 — 582;  failure 
of  consideration,  582 — 586 ;  between  what  parties  consideration  may 
be  questioned,  586 ;  when  pit.  bound  to  prove  consideration  in  the 
first  instance,  588 ;  illegal  consideration,  589 ;  form  of  plea,  ib. ; 
notes  on  plea,  and  evidence  in  support  of  it,  ib. ;  when  defence 
maybe  set  up,  592;  fraud,  593;  form  of  plea  of,  i.  595;  notes 
on  plea  and  evidence  in  support  of  it,  595 — 598  ;  immorality,  ib. ; 
ii.  200 ;  accord  and  satisfaction,  i.  598 ;  notes  on  plea,  and 
evidence  in  support  of  it,  598 — 604 ;  giving  time  to  other  parties  to 
the  bill,  604 — 609;  waiver  and  release,  609;  payment,  513;  pay- 
ment into  court,  614;  payment  by,  and  to  whom  made,  615;  part 
payment,  620;  tender,  621;  set-off,  622;  alteration  of  bill,  623; 
Statute  of  Limitations,  ib. ;  bill  lost  or  stolen,  626 ;  form  of  plea, 
ib.;  notes  on  plea  of  bill  lost  or  stolen,  ib. ;  bankruptcy,  i.  628; 
that  pit.  is  also  deft.  630 ;  that  deft,  was  drunk  when  he  indorsed,  ib. ; 
other  pleas,  ib.;  replication,  632;  loan  societies,  633;  abatement,  ib.; 
qualification  by  contemporaneous  agreement,  ib. 

COMPETENCY  OF  WITNESSES,  633 ;  drawer,  634 ;  indorser,  635 ;  ac- 
ceptor or  drawee,  635 ;  indorsee,  636  ;  payee,  ib. ;  maker,  ib. 
ADMISSIONS,  637 — 640. 
Where  drawn  by  joint-stock  company,  ii.  603. 
Stamps  on, see  "  Stamps" 

Must  be  stamped  before  written,  ii.  1017. 
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Where  stamp  defective  on,  pit.  may  prove  consideration  under  common 

counts,  ii.  1020. 
Operates  as  an  accord  and  satisfaction,  i.  29,  598. 

BILL  BROKER,  see  "  Principal  and  Agent." 

BILL  OF  LADING,  i.  645. 

Its  effect  in  evidence,  645  ;  proof  of  shipping  of  goods,  ib. ;  indorse- 
ment of,  passes  property,  ib. 

BILL  OF  PARCELS. 

Stamp  on,  ii.  739. 

BILL  OF  SALE  OF  SHIP. 
Stamp  on,  ii.  987. 

BIRTH. 

Proof  of,  i.  1004;  ii.  166,  175,  731. 

BISHOP. 

Certificate  of,  ii.  724 ;  books,  724. 

BLANKS. 

In  instrument,  how  far  filling  up  vacates  it,  i.  114;  witnesses  to  prove 
filling  up,  935;  parol  proof  as  to,  ii.  511. 

BOARD  AND  LODGING. 
Action  for,  i.  647. 
Evidence,  &c.,  see  "  Use  and  Occupation" 

BONA  NOTABILIA. 
What  are,  i.  1128. 

BOND,  see  "  Bail  Bond,"  "  Replevin  Bond." 

FORM  OF  REMEDY,  649 ;  parties  to  action  and  when  to  be  brought,  ib., 
649. 

FORM  or  PLEADINGS,  i.  649,  650;  the  declaration,  i.  649;  when  neces- 
sary to  state  condition  and  breach,  651 ;  when  not,  ib. ;  when 
breaches  should  be  suggested,  652 ;  when  they  should  be  assigned, 
654  ;  several  breaches,  ib. ;  mode  of  stating  them,  ib. ;  pleas  and 
replications,  656  ;  demurrer,  ib. 

PRECEDENTS,  656,  657  ;  declaration  in  debt  on  common  money-bond, 
656 ;  setting  out  condition,  657 ;  excuses  for  profert,  ib. ;  other  forms, 
ib. 

PLEAS,  657,  658 ;  general  issue,  i.  649 ;  special  pleas,  ib. ;  escrow, 
ib. ;  payment  on  the  day,  ib. ;  after  the  day,  658 ;  replication,  ib. ; 
payment  into  court,  ib. ;  performance,  660,  661;  when  the  con- 
dition is  to  perform  the  covenants  in  another  indenture,  i.  662  ;  repli- 
cation, ib;  accord  and  satisfaction,  664;  bankruptcy  and  insolvency, 
of  plaintiff  and  defendant,  665 ;  non  damnificatus  to  an  indemnity 
bond,  ib. ;  illegality, ib.;  ii.  200;  usury,  i.  667;  ii.  1182:  replication, 
i.  668  ;  duress,  ib.;  infancy,  ib. ;  coverture,  ib, ;  fraud,  669;  repli- 
cation, ib. ;  alteration,  ib. ;  release,  ib. ;  tender,  670 ;  license,  ib. ; 
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cancellation  of  bond,  ib. ;  the  Statute  of  Limitations,  671,  672; 
foreign  law,  672  ;  demand,  ib. ;  subsequent  pleadings,  ib. 
EVIDENCE  FOR  PLAINTIFF,  673 ;  judgment  by  default,  ib. ;  demurrer, 
ib. ;  under  general  issue,  ib. ;  as  to  when  liability  discharged,  675  ; 
breaches,  676  ;  damages,  ib. ;  escrow,  678  ;  usury,  ib. ;  duress,  ib. ; 
infancy,  ib. ;  coverture,  ib. ;  fraud,  ib. ;  accord  and  satisfaction  on 
plea  of  payment,  ib. ;  bankruptcy  and  insolvency,  ib. ;  performance, 
ib. ;  release,  ib. ;  tender,  ib. ;  set-off,  ib. ;  surety ;  cancellation,  i. 
679;  Statute  of  Limitations,  ib. ;  678,  679;  competency  of  witnesses, 
i.  679. 

EVIDENCE  FOR  DEFENDANT,  679 ;  judgment  by  default,  ib. ;  general 
issue,  ib. ;  on  plea  of  payment,  680. 

BOOKS,  see  "  Public  Documents,"  «  Entries,"  ii.  727. 

BOOK-KEEPER. 

Entry  by,  ii.  176,  etseq.;  when  a  good  witness  for  carrier,  i.  713. 

BOROUGH  ENGLISH,  see  "  Custom." 
As  to  pleading  it,  i.  883. 

BOUGHT  AND  SOLD  NOTES. 
Evidence  of,  contract  by,  ii.  110. 

BOUNDARIES. 

How  proved,  i.  972;  of  manor,  how  proved,  168,  170,  179;  commis- 
sioners' award  as  to,  288 ;  competency  of  witness  to  prove,  ii.  171 ; 
question  as  to,  not  tried  in  action  of  trespass,  1094;  right  to  trees 
on,  1129 ;  ditches,  ib. 

BREACH,'  see  "  Bond,"  "  Covenant." 

Common  count  in  assumpsit,  i.  184;  statement  of,  in  declaration  on 
contract,  200,  216—220,  651,  676;  of  award,  304;  of  bail-bond, 
311;  of  bond,  651;  when  to  be  suggested,  652;  when  to  be  as- 
signed, 654;  mode  of  stating,  654;  demurrer,  656;  when  to  be 
proved,  676. 
,  In  debt,  903. 

In  action  on  lease,  ii.  278. 

BREACH  OF  THE  PEACE,  see  "  False  Imprisonment." 

Arrest  for,  where  justifiable,  ii.  13,  23;  disturbance  in  church,  15; 
evidence  of,  30. 

BREACH  OF  PROMISE  OF  MARRIAGE,  ii.  347. 
BUILDERS,  see  "Bankrupt." 
BRUISES,  see  "  Assault,"  i.  141. 

BREWER. 

Entries  by  brewer's  clerk,  &c.,  when  evidence,  i.  176. 

BROKER,  see  "  Agent,"  «  Bankrupt,"  "  Principal  and  Agent." 

Who  is,  ii.  682;  distinction  between  and  factor,  682,  685;  London, 
683  ;  set-off,  as  to,  i.  873 ;  goods  in  possession  of,  when  they  pass  to 
assignees  of  bankrupt,  i.  409. 
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BUILDING  ACT. 

'Party  intending  to  pursue  clause  in,  when  a  trespasser,  ii.  1087  ;  party 
cannot  obstruct  ancient  lights,  because  they  are  against  provisions 
of,  i.  119. 
BUILDER,  see  "  Bankrupt." 

Action  by,  ii.  1295,  1296,  1299. 

BUYING  AND  SELLING. 

What  sufficient  to  constitute  trading,  i.  367. 

BY-LAWS. 

Remedy  on,  163,  683 ;  pleadings  as  to,  683;  declaration,  684 ;  defence 
of,  684 ;  evidence,  686. 

CALLS,  see  "  Partners." 

Actions  for,  ii.  537 ;  declaration  for,  537,  539 ;  pleas,  in  action  for, 
545  ;  proprietorship,  546 ;  never  indebted,  546,  598  ;  forfeiture,  547, 
561 ;  transfer,  548  ;  evidence  in  actions  for,  553 ;  minutes,  proof  of 
proprietorship,  554 ;  liability  to,  after  assignment,  558,  599 ;  mode 
of  making,  559  ;  must  be  paid  before  transfer  of  shares,  560. 

CANAL  COMPANIES,  see  «  Partners." 
Shares  in  personal  property,  561. 

CANCELLATION  OF  BOND. 

A  defence  in  action  on,  i.  670 ;  proof,  679 ;  of  WILLS,  see  "  Wills" 
ii.  1270. 

CAPIAS  AD  SATISFACIENDUM,  see  «  Writ." 
Plea  by  bail  of  no  ca.  sa.,  ii.  744. 

CAPTAIN. 

of  ship,  when  he  may  sue  for  freight,  &c.,  ii.  76 ;  when  to  be  sued,  i. 
107  ;  protest  of,  ii.  241 ;  when  to  be  called  as  a  witness,  250;  when 
competent  witness,  250,  710  ;  of  troop,  when  liable,  i.  175. 

CAPTURE. 

Proof  of  loss  by,  i.  55,  ii.  242. 

CARICATURE. 

Action  for  publishing,  ii.  956 ;  proof  of,  in  mitigation  of  damages  in 
action  for  destroying  it,  1122. 

CARRIAGES. 

Form  of  remedy  for  careless  driving  of,  see  "  Case ;"  who  to  sue  for, 
i.  715 ;  who  to  be  sued,  ib. 

CARPENTERS,  see  "  Bankrupt." 

CARRIERS. 

FORM  OF  REMEDY,  i.  689 ;  assumpsit,  ib. ;  case,  ib. ;  trover,  ib. ;  ii. 
1151 ;  by  whom  action  brought,  i.  689. 

FORM  OF  PLEADINGS,  691 ;  declaration,  ib.  ;  plea,  693. 

PRECEDENTS,  693  ;  declaration  against  carrier  by  land  for  loss  of  a 
parcel,  ib.:  against  company  for  not  delivering  a  box;  694;  other 
forms,  ib. 

PLEAS,  694;  abatement,  ib. ;  non  assumpsit,  ib. ;  not  guilty,  ib. ;  spe- 
cial pleas,  ib. ;  payment  of  money  into  court,  697,  ii.  417. 
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CARRIERS,— continued. 

EVIDENCE  FOR  PLAINTIFF,  i.  697;  proof  of  defendant's  being  a  carrier 
as  stated,  698;  of  termini  of  journey,  699;  of  ownership,  ib.  ;  of 
delivery  of  goods  to  him,  700;  i.  713;  of  his  property  in  them,  i. 
701  ;  when  not  necessary  to  prove  property,  702  ;  of  carrier's  duty 
and  liability,  ib. ;  of  breach  of  duty  and  negligence,  704;  of  value 
of  goods,  705. 

EVIDENCE  FOR  DEFENDANT,  706 ;  under  non  assumpsit,  ib. ;  not 
guilt,  ib/;  fraud,  ib. ;  notice,  &c.,  restricting  liability,  707;  proof  of 
notice,  ib;  extent  of  notice,  708  ;  loss  by  inevitable  accident,  712; 
loss  resulting  from  plt.'s  negligence,  713;  loss  by  carriers  by  water, 
ib. ;  illegal  carriage,  ib. 

COMPETENCY  OF  WITNESSES,  713. 

CASE,   see  "  Statute,"  and  the  different  actions  of  tort. 

Form  of  action  for  disturbing  ancient  light,  i.  119;  for  ignorance,  &., 
of  surgeon,  &c.,  135 ;  lies  for  enticing  away  apprentice,  138  ;  lies  for 
consequential  damage  of  assault,  142  ;  limitation  of  actions  in,  ib. ; 
when  preferable  to  assumpsit,  167,  727 ;  lies  against  attorney,  for 
negligence,  265  ;  lies  against  carriers,  689  ;  owner  of  real  property, 
i.  716. 

WHEN  THE  PROPER  FORM  OF  REMEDY,  i.  715 ;  nature  of  the  remedy, 
and  when  it  lies,  in  general,  ib. ;  relative  rights  of  persons,  726  ;  false 
representation,  i.  715;  for  injury  to  real  property,  i.  722  ;  to  real 
property  incorporeal,  723 ;  when  a  concurrent  remedy  with  other 
actions,  725  ;  for  breaches  of  duty,  726  ;  on  express  contracts,  ib. ; 
the  advantages  of  this  form  of  remedy  over  others,  727. 

FORM  OF  PLEADINGS,  727 ;  declaration,  728 ;  inducement,  ib. ;  state- 
ment of  the  matter  or  thing  affected,  ib. ;  plt.'s  right  or  interest 
affected,  729 ;  variance  in  the  statement  thereof,  731 ;  the  injury,  735  ; 
damages,  739;  plea,  741  ;  when  to  plead  specially,  766. 

PRECEDENTS,  739;  commencement  of  declaration,  740  ;  plea,  ib. 

EVIDENCE  FOR  PLAINTIFF,  741 ;  proof  of  inducement  as  to  property  or 
thing  affected,  741 ;  plt.'s  interest  affected,  ib. ;  assignee,  743  ;  death 
of  party  injured,  ib.  ;  bankruptcy,  744  ;  joint  interest,  ib. ;  executor, 
747 ;  husband  and  wife,  ib. ;  what  interest  necessary  to  maintain  the 
action,  741  ;  the  injury,  747 ;  that  .deft,  committed  it,  and  herein 
against  whom  action  lies,  ib. ;  corporations,  companies,  public  officers, 
&c.,  ib. ;  master  and  servant,  748;  agent,  754  ;  owner's  liability  for 
animals,  755 ;  negligence,  producing,  757 ;  number  of  defts.,  758  ; 
possession,  &c.,  of  real  property,  758 ;  the  damages,  760  ;  under 
special  plea,  761. 

EVIDENCE  FOR  DEFENDANT,  761 ;  defence,  ib.  ;  infringement  of  patents, 
762;  i.  745;  notice,  i.  764;  not  guilty,  ib. ;  special  pleas,  766  ; 
verdict,  767  ;  costs  for  pit.,  ib. ;  for  deft.,  ib.  ;  competenty  of  wit- 
nesses, 768  ;  lies  against  corporation,  845  ;  lies  for  excessive  distress, 
965  ;  lies  for  a  false  return,  ii.  38  ;  new  assignment  in,  446. 

CASSETUR  BILLA. 

Entry  of,  5.  4,  12. 

CATHEDRAL  CHURCH. 

Copies  of  entries  from,  proof  by,  ii.  1066. 

CATTLE. 

Owner  of,  when  may  sue  in  trespass,  ii.  1113, 1118, 1123  ;  when  owner 
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CATTLE,— continued. 

of  liable  for  injuries  by,  1083;  defect  of  fences,  replication  as  to, 
1110. 

CEPIT  IN  ALTO  LOCO. 

Plea  of,  &c.,  ii.  772,  788. 

CERTAINTY,  see  "  Accord?  "  Declaration?*"  Plea,"  "  Replication." 

CERTIFICATE. 

Of  attorney,  when  want  of,  a  defence,  and  how  proved,  i.  2,  18,  264  ; 
omission  by  attorney  to  take  out,  under  a  year  does  not  deprive  him 
of  his  privilege,  18  ;  of  apothecary,  surgeon,  &c.,  133,  134  ;  plea  of 
bankrupt's  certificate,  441,  442,  444;  what  an  answer  to,  ib. ;  evi- 
dence of,  ib. ;  judicial,  ii.  723,724;  bishop's,  ib. ;  vice-consul's,  724; 
of  ecclesiastical  court,  i.  978;  of  enrolment  of  fine,  ii.  47  ;  of  ship's 
registry,  trover  for,  and  proof  in,  ii.  1155;  certificate  of  summary 
conviction  must  be  pleaded  in  assault  and  battery,  i.  159. 

CHAMPERTY. 

When  a  defence  to  an  action  on  attorney's  bill,  i.  262. 

CHANCERY,  PROCEEDINGS  IN. 

Decree,  judgment,  or  order  in,  effect  and  proof  of,  i.  769 ;  bill  in 
effect  and  proof  of,  770,  ii.  1254 ;  answer  in,  effect  and  proof  of,  i. 
771 ;  i.  772  ;  whole  of  answer  must  be  read,  i.  772 ;  mode  of  proof, 
ib. ;  depositions  in,  effect  and  proof  of,  773;  identity  of  parties, 
774. 

CHARACTER. 

Moral  character  of  parties  to  suit,  when  evidence  as  to,  is  admissible,  i. 
776;  in  mitigation  of  damages,  ib. ;  of  third  persons,  as  witnesses, 
&c.,  when  evidence  as  to,  is  admissible,  777 ;  official  or  special  char- 
racter,  as  public  officers,  executors,  &c.,  how  proved,  ib. 

CHARGES,  see  "  Attorney"  "  Costs." 

Reasonableness  of  attorney,  261,  264;  of  surgeons,  &c.  i.  134. 

CHARITABLE  INSTITUTIONS,  see  "  Partners." 
Liability  for  goods  supplied  to,  i.  177. 

CHARTER. 

Immemorial  usage  under  may  be  shown  by  parol,  i.  507  ;  effect  of,  and 
how  proved,  i.  778  ;  detinue  for,  956 ;  debt  on,  venue  in,  not  local, 
914. 

CHARTER-PARTY. 

FORM  OF  REMEDY  ON,I.  799 ;  assumpsit  does  not  lie  where  under  seal, 

165  ;  parties  to  suit,  782. 

FORM  OF  PLEADINGS  IN,  783  ;  declaration,  ib. ;  Plea,  785. 
PRECEDENTS,  787. 

EVIDENCE  FOR  PLAINTIFF,  ib. ;  damages,  ib. 
EVIDENCE  FOR  DEFENDANT,  790. 

CHATTELS,  see  "  Trover." 

CHECK,  see  "  Bankers'  Check,"  "  Bills  of  Exchange." 

Tender  of,  i.  840  ;  payment  by,  ii.  1054;  banker's  possession  of  is  the 
possession  of  his  customer,  i.  489. 
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CHEMIST,  see  "  Apothecary." 

Not  affected  by  55  Geo.  III.  c.  184,  i.  83. 

CHEST-FOUNDERED  HORSE  IS  UNSOUND,  ii.  1231. 

CHILDREN. 

Competency  of,  ii.  1274  ;  action  for  seduction  of,  853. 

CHIROGRAPH  OF  FINE,  ii.  47. 

CHOSE  IN  ACTION,  AND  POSSESSION,  see  »  Assignee." 

Not  assignable,  i.  168  ;  may  be  a  satisfaction  for  a  chose  in  action,  28 — 
33;  when  assets  in  the  hands  of  executor,  1175. 

CHURCH,   see    "Rector,"    "Churchwardens?    "Pew,"    "Ecclesiastical 

Courts." 
Disturbance  in,  i.  15,  30. 

CHURCHWARDERS,  see  "  Partners." 

Actions  by  and  against,  i.  107,  108,  178 ;  trover  by,  ii.  1151 ;  notice  to 
quit  by,  i.  1034;  venue  in  actions  against,  ii.  481  ;  demand  of  copy 
of  warrant,  ii.  489  ;  money  had  and  received  against,  ii.  368  ;  limita- 
tion of  actions  against,  483;  when  deft,  cannot  dispute  title  of,  1174; 
may  buy  lands  in  London,  1216;  when  competent  witnesses,  1216. 

CINQUE  PORTS,  BARON  OF. 
Plea  of  privilege  of,  i.  17. 

CIVIL  LAW. 

Ex  qfficio  noticed,  and  need  not  be  stated,  i.  920. 

CLERGYMAN. 

When  a  trader,  i.  374. 

CLERK,   see    "  Agent,"    "  Principal  and  Agent,"    "  Master   and   Ser- 

vant" 

of  company,  suing  company,  i.  89 ;  of  prothonotary,  may  plead  privi- 
lege, 18;  in  the  Exchequer,  may  plead  privilege,  ib. ;  one  of  the  six 
clerks,  or  sixty  clerks,  may  plead  privilege,  ib. ;  of  the  peace,  registry 
in  office  of,  ii.  726  ;  of  attorney,  payment  or  tender  by  or  to,  633, 
1048,  1055  ;  admissions  by,  i.  76  ;  competency  as  witness,  ii.  710. 

CLUB-BOOK. 

entry  in,  ii.  176. 

CLUBS,  see  "  Assumpsit,"  "Partners." 
Liability  for  goods  supplied  to,  i.  177. 

COACH  CONCERN. 

What  partnership  in,  ii.  530;  witnesses'  competency  as  to,  565,  1278; 
liability,  where  parcel  delivered  to  coachman,  i.  109;  see  "Car- 
riers'" coach  travelling  on  Sunday,  see  "  Sunday" 

CODICIL,  see  "  Will." 

COFFEE-HOUSE  KEEPERS,  see  "  Bankrupt." 

COGNIZANCE,  see  "  Replevin." 
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COGNISEE  OF  FINE. 

must  enter  before  bringing  trespass,  ii.  1132. 

COGNOVIT. 

taking  of,  when  discharges  parties  to  bill,  or  surety,  i.  607  ;  stamp  on, 
ii.  992  ;  setting  aside  for  fraud,  63. 

COHABITATION. 

Agreement  as  to,  void,  ii.  201 ;  competency  of  woman  as  witness,  1280. 

COLLATERAL  ADMISSIONS,  see  "  Admissions." 

COLLATERAL  MATTERS. 

Parol  evidence  admissible  to  prove,  ii.  514. 

COLLATERAL  SECURITY. 

When  assumpsit  lies,  though  there  be  one,  i.  164;  when  discharges 
surety,  or  guarantee,  ii.  150. 

COLLECTOR,  see  «  Tax,"  "Bond." 

Action  will  not  lie  against  mere,  ii.  367;  entries  by  are  evidence, 
174. 

COLLOQUIUM. 

Statement  of  in  slander,  ii.  915 — 922;  proof  of,  953. 

COLOUR,  see  "  Pleas?  "  Trespass." 

Plea  claiming  right  for  deft,  must  give,  ii.  1101  ;  plea  giving  in  trover, 
1143. 

COMMAND,  see  «  Bailiff r 

Traversing  it  in  replevin,  ii.  792. 

COMMENCEMENT  OF  ACTION. 

Proof  of,  ii.  267,  1302  ;  in  action  against  attorney,  i.  260  ;  of  declara- 
tion, 917  ;  of  plea,  ii.  646  ;  of  replication,  805;  of  action  against  jus- 
tices, 267 ;  of  pleas  in  abatement,  see  "  Abatement ;"  of  replications 
in,  ib. 

COMMISSION. 

action  for,  i.  87  ;  del  credere,  87  ;  ii.  1291,  see  "  Del  Credere." 

COMMISSIONER  OF  BANKRUPT. 

Not  liable  for  committing  witness,  ii.  2  ;  when  a  competent  witness,  i. 
427  ;  when  liable  to  be  sued,  748  ;  when  public  commissioner  liable, 
107,  748,  ii.  475  ;  when  they  may  sue  in  trespass,  &c.,  1127  ;  sur- 
vey of,  appointed  by  statute,  i.  289;  of  excise,  ii.  727  ;  of  taxes,  ib. ; 
oath  before,  i.  85. 

COMMITMENT. 

in  action  for  escape,  how  proved,  &c.,  i.  1071  ;  ii.  330,  264;  variance 
between  and  conviction,  3  ;  warrant  of  must  show  jurisdiction,  4. 

COMMITTEE,  see  "  Provisional  Committee." 

COMMON,  ACTION  FOR  INJURY  TO. 

FORM  OF  REMEDY,  i.  791 ;  by  the  lord,  ib. ;  by  the  commoner  for  a  dis- 
seisin, 792  ;  for  partial  disturbance,  ib. 
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COMMON,  ACTION  FOR  INJURY  TO— continued. 

FORM  OF  PLEADINGS,  i.  794 ;  declaration,  ib. ;  plt.'s  title,  ib. ;  common 

in  gross,  795 ;  common  of  estovers,  ib. ;  nature  of  property  giving  the 

right,  ib. ;  averment,  796 ;  time  of  right,  797 ;  locus  in  quo,  ib. ; 

usual  words  descriptive  of,  ib. ;  statement  of  injury,  ib. ;  uses  of 

common,  798  ;  damage,  ib. ;  plea,  ib. 

PRECEDENTS,  799;  declaration  of  disturbance  of  common,  ib. 
EVIDENCE  FOR  PLAINTIFF,  800 ;  proof  of  title  to  right,  ib. ;  proof  of 

right  of  common,  ib. ;  right  how  proved,  803 ;  proof  of  disturbance 

and  injury,  804 ;  proof  of  damage,  ib. 
EVIDENCE  FOR  DEFENDANT,  804 ;    proof  of  common  in  gross,  ib. ; 

proof  of  common  of  turbary,  ib. ;  competency  of  commoners,  &c., 

805. 

COMMON,  DEFENCE  OF  RIGHT  OF. 

NATURE  AND  FORM  OF  PLEA,  AND  SUBSEQUENT  PLEADINGS,  i.  806 ; 

replication,  810. 
PRECEDENTS,  811. 
EVIDENCE  FOR  DEFENDANT,  814;  title,  814;  righl,  ib. ;  property  in 

cattle,  815;  levancy  and   couchancy,  ib. ;  pur  cause  de  vicinage, 

816. 
EVIDENCE  FOR  PLAINTIFF,  816;  plea  of  right  of  way  to  be  taken  distri- 

butively,  ii.  1104. 

COMMON  COUNTS,  see  «  Debt." 

In  assumpsit,  statement  of  promise,  183  ;  breach,  184;  damages,  ib. 
Where  may  be  joined  with  count  on  bill,  481. 

COMMON  INFORMER,  see  "Informer" 

Cannot  sue  on  statute  unless  expressly  authorised,  ii.  1023. 

COMMUTATION  OF  TITHES,  ii.  1081. 

COMPANY,  see  "  Case,"  i.  747,  "  Public  Companies ;"  «  Partners.11 
May  be  guilty  of  conversion,  ii.  1163. 

COMPENSATION 

For  services  of  auctioneer,  i.  273. 

COMPETENCY,  see  "  Witness,"  ii.  1273. 

COMPOSITION  WITH  CREDITORS. 

ITS  EFFECT,  when  entered  into  by  deed,  818  ;  where  debtor  assigns  all 
his  effects,  820  ;  where  several  creditors  mutually  stipulate,  820  ; 
where  a  different  security  is  accepted,  822 ;  where  a  third  person  is 
security,  ib. ;  where  the  creditor  is  discharged,  ib. ;  where  the  surety 
is  discharged,  823  ;  where  it  operates  as  an  escrow,  824. 

PLEA  OF,  i.  824. 

REPLICATION,  825. 

EVIDENCE  ON,  ib. 

COMPOSITION  FOR  TITHES. 

Action  for,  ii.  1057;  form  of  remedy  and  pleadings,  1058;  indebitatus 
for,  1058 ;  evidence  in,  1061  ;  proof  of  exemption  from  tithes,  by  a 
composition  real,  1069-1079. 
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COMPOUNDING  OF  FELONY. 
Contract  for,  void,  &c.,  ii.  202. 

COMPROMISE. 

Admission  made  during  treaty  for,  when  not  binding,  i.  82 ;  offer  of, 
when  acknowledgment  of  liability,  534 ;  action  for  money  paid  to 
effect,  ii.  394. 

CONCEALMENT,  see  "  Fraud." 

In  policy  of  insurance,  ii.  240,  245,  247,  248. 

CONCLUSION,   see    "Abatement,"   "Declaration,"    "Plea,"   "Repli- 
cation" 

CONCURRENT  REMEDY,  see  "  Case,"  "Debt." 
Where  assumpsit  and  trespass  are,  ii.  1092. 

CONDEMNATION  OF  SHIP. 
Judgment  of,  i.  54,  ii.  50. 

CONDITIONS. 

Implied,  of  sale,  ii.  1205. 

CONDITIONS  PRECEDENT,  see  «  Assumpsit,"  "  Declaration,"  "  Ven- 
dor and  Vendee" 

What  are,  i.  202 ;  when  defts.  act  to  be  done  first,  203 ;  afterwards, 
204 ;  where  independent,  205 ;  where  mutual,  207  j  where  acts  con- 
current, 208. 
On  warranty,  ii.  1230. 

CONDITION  OF  BOND. 
Statement  of,  i.  651. 

CONFESSION  AND  AVOIDANCE,  see  "Plea,"  "Replication,"  and. 
titles  throughout. 

CONFIDENTIAL  COMMUNICATIONS,  see  "Witness." 
What  are,  ii.  949,  1290. 

CONSEQUENTIAL  INJURY,  see  «  Damages,"  "  Trespass,"  "  Case." 
What,  and  remedy  for,  i.  717. 

CONSENT-RULE. 

In  ejectment,  i.  1003. 

Want  of  defence  to  action,  on  bill  or  note,  i.  575 ;  failure  of,  582-589, 
ii.  380  ;  where  parol  evidence  is  admissible  to  prove,  ii.  501. 

CONSIDERATION,  see  "  Contract,"  "  Assumpsit." 

Continuing  consideration,"  see  "  Bill  of  Exchange,"  "  Deed,"  "  Illegal 
Consideration" 

CONSIGNOR  AND  CONSIGNEE. 

Who  to  sue  carrier,  i.  701 ;  when  consignee  liable  for  freight,  ii.  76 ; 
for  demurrage,  i.  955 ;  when  may  sue  in  trespass,  ii.  1114. 

CONSTABLE,  see  "  Officer." 

When  liable,  ii.  477  ;  venue  in  action  against,  481  ;  limitation  of  action, 
48 ;  demand  of  warrant,  ii.  8  ;  when  may  plead  general  issue  only, 
481  ;  proof  of  being,  i.  833;  what  not -proof  of,  780;  when  entitled 

to  action,  488. 
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CONSTRUCTION  OF  PLEADING,  as  to  facts,  i.  920. 

CONSUL. 

Certificate  of,  ii.  724. 

CONTINGENT  DEBT. 
What,  i.  360. 

CONTINUANCE. 

Presumption  of,  ii.  678. 

CONTINUATION  OF  NUISANCE,  see  «  Nuisance,"  «  Trespass:1 

CONTINUING  GUARANTEE. 
What,  ii.  147. 

CONTRACT,  ALTERATION  OF,  i.  113,  see  "  Assumpsit"  i.  828. 

Where  assigned,  i.  166-168,  178;  made  by  agent,  170,  174;  state- 
ment of,  in  declaration,  187;  the  whole,  ib. ;  where  part  frivolous, 
&c.,  188 ;  where  contains  various  stipulations,  189  ;  must  be  stated 
with  particularity,  ib. ;  where  executory  or  executed,  190;  where 
continuing,  191  ;  may  be  stated  according  to  fact  or  legal  effect,  ib., 
194  ;  promise  must  be  positive,  192  ;  consideration  must  be  co-exten- 
sive with  promise,  193;  mutual  promises,  ib. ;  promise  must  be  al- 
leged to  have  been  made  to  pit.,  ib. ;  need  not  to  be  stated  to  be  in 
writing,  193;  statement  of  bad  consideration,  194;  where  stated  in- 
sufficiently, ib. ;  where  informally,  195 ;  what  sufficient  consideration, 
ib. ;  instances  of  sufficient  statement  of,  ib. ;  what  a  variance  in,  197, 
199  ;  statement  of,  conditional,  198;  where  liability  qualified  by  ex- 
ception, ib. ;  statement  of  breach  of,  200 ;  part  relating  to  liquidation 
of  damages  need  not  be  stated,  ib. ;  alternative,  201. 
Proof  of,  for  work  and  labour,  ii.  1292 ;  when  implied,  ib.;  privity  of, 
1293 ;  credit,  to  whom  given,  ib. 

CONTRIBUTION,  see  "  Bail?  «  Money  Paid?  "  Surety." 

In  actions  for  general  average,  i.  288;  where  partners  may  and 

not  sue  for,  ii.  532,  action  for,  412. 
Assumpsit  lies  for  contribution  to  party  walls,  i.  163. 

CONUSEE  OF  FINE,  see  "  Fine  and  Recovery." 
Of  statute  merchant,  ejectment  by,  i.  1017. 

CONVERSION,  see  «  Trover." 

Proof  of,  ii.  1156;  by  wrongful  taking,  1157;  by  wrongful  assumption 
of  property,  1156;  by  demand  and  refusal,  1160;  not  guilty  put  ia 
issue  only  in  trover,  1165. 

CONVEYANCE,  see  "Bankrupt?  "Fraudulent  Conveyance? 
Stamp  on,  ii.  992. 

CONVICTION. 

Its  effect,  and  when  admissible  in  evidence,  i.  828 ;  how  proved,  830 ; 
magistrate  cannot  justify  imprisonment  where  not  drawn  up,  ii.  3; 
variance  between  and  commitment,  ib. ;  must  show  offence  com- 
mitted, 7. 

When  protection  to  justice,  ii.  269.. 
VOL.  It.,  Part  2.— 36 
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COPARCENERS,  see  "  Ejectment,"  "Joint  Tenants,"-"  Tenants  in  Com- 
mon" " Partners,"  "  Trespass" 
Actions  against,  for  torts,  i.  759. 

COPY,  see  "  Secondary  Evidence." 

Of  writings,  when  admissible,  ii.  834  ;  of  affidavit,  i.  85;  what  sufficient 
copy,  ii.  849 ;  of  statutes,  i.  51 ;  of  records,  ii.  751 ;  of  bill  and  answer 
in  Chancery,  i.  771 ;  of  public  document,  registers,  &c.,  and  other 
books,  ii.  721-738;  of  proceedings  in  bankruptcy,  i.  428;  stamp  on, 
attested,  ii.  997. 

COPYHOLD,  see  "  Ejectment." 

Fines,  &c.,  assumpsit  lies  for,  i.  163. 
Proof  of  the  party  being  copyholder,  831. 
In  ejectment  for,  see  "  Ejectment" 

Of  surrender  and  admittance,  831;  of  proof  of  custom,  832  ;  of  court 
rolls,  832  ;  proof  of  will  of,  ii.  1267. 

COPYHOLDER. 

Ejectment  by,  i.  1015. 

May  bring  trespass  against  lord  for  cutting  down  trees,  ii.  1129. 

COPYRIGHT,  see  "  Case,"  720,  746. 

FORM  OF  REMEDY  for  injury  to,  i.  833. 

FORM    OF   PLEADINGS,   839 ;    declaration,   ib. ;    several   counts,   ib. ; 

pleas,  ib. 

PRECEDENTS,  841. 
EVIDENCE  FOR  PLAINTIFF,  841. 
EVIDENCE  FOR  DEFENDANT,  843  ;  notice  of  objections,  844. 

CORN. 

Trespass  lies  for,  where  cut  down  by  outgoing  tenant,  ii.  1147. 

CORONER'S  INQUEST,  ii.  219. 

CORPORATIONS,  see  "  Assumpsit,"  and  other  titles. 
Are  liable  for  torts,  i.  747. 
FORM  OF  REMEDY  AGAINST,  845 ;  by,  847. 
EVIDENCE,  845 ;  how  to  sue  on  covenant,  859. 
Require  license  to  hold  lands,  ii.  1217. 

CORPORATION  BOOKS. 

Proof  by,  i.  851 ;  inspection  of,  ii.  227,  355,  358,  735. 

CORPORATORS. 

When  competent  witnesses,  688. 

COSTS,  see  "  Case,"  "  False  Imprisonment,"  "  Trespass,"  "  Attorney." 
When  recoverable  and  amount  of,  i.  889,  ii.  345 ;  not  recoverable  under 
count  for  money  paid,  404;  action  by  attorney  for,  i.  248 ;  in  bank- 
ruptcy, 248  ;  accord  and  satisfaction  after  action  brought  must  be  of 
costs  also,  37 ;  assumpsit  on  promise  to  pay,  186  ;  need  not  be  paid 
when  action  brought  for  not  indemnifying,  whereby  are  incurred, 
547 ;  when  provable  under  commission,  442 ;  when  preferable  to 
declare  in  case  on  account  of,  727. 

Proof  of  delivery  of  bill  of,  i.  254 ;  what  bill  taxable,  ib. ;  not,  ib.  ; 
where  items  do  not  require  delivery,  256  ;  set-off,  257  ;  mode  of 
proving  delivery  of  bill  of,  ib, ;  contents  of  bill  of,  258  ;  signature  to 
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bill  of,  259 ;  delivery  to  deft.,  ib. ;  at  his  abode,  ib. ;  to  one  of  seve- 
ral defts.,  260 ;  a  month  before  action,  261  ;  reasonableness  of 
charges,  ib. 

EVIDENCE  FOR  DEFENDANT,  261;  negligence,  261,  262;  gratuitous 
retainer,  261 ;  champerty,  262  ;  reasonableness  of  charges  of,  264; 
agency  business,  ib. ;  Statute  of  Limitations,  ib. 

In  actions  on  the  case,  767,  768. 

In  actions  by  executors,  1131. 

In  actions  for  false  imprisonment,  ii.  21. 

In  actions  against  justices,  263. 

No  costs  allowed  where  payment  into  court  not  pleaded,  247. 

In  actions  for  nuisance,  476. 

In  actions  by  public  officer,  494. 

In  slander,  968. 

In  actions  for  tithes,  see  "  Tithes" 

In  action  of  trespass,  ii.  1133. 

CO-TRESPASSER. 

Admissions  by,  i.  75,  ii.  31 ;  when  competent  witness,  ib. 

COTTONIAN  MSS. 
Proof  by,  ii.  1056. 

COUCHANCY,  see  «  Common,"  815. 

COUNSEL,  see  "  Assumpsit,"  "  Ejectment." 

Admissions  by,  i.  78  ;  when  competent  witness,  ii.  1282  ;  who  to  begin 
at  trial,  i.  1096. 

COUNTS,  declaration. 

Several,  see  different  titles  of  actions,  i.  921 ;  joinder  of,  924 ;  common 
counts,  i.  180 — 184. 

COUNTY  PALATINE. 

How  far  noticed  by  superior  courts,  i.  920. 

COUNTY  COURT,  see  "Inferior  Court." 
COURSE  OF  EVIDENCE,  i.  1096. 

COURTS,  see  "  Foreign  Judgment,  "  Judgment,"  "  Admiralty,"  "  Ecclesi- 

actical" 

Jurisdiction  of,  how  far  noticed,  i.  920;  venue  in  inferior  court,  914; 
allegation  of  custom  of,  in  plea  of  privilege,  i.  19;  not  ousted  of  juris- 
diction by  agreement  to  refer,  i.  920 ;  how  far  they  notice  each  other, 
i.  920. 

COURT  ROLLS,  see  «  Copyhold,"  «  Ejectment." 

Entries  in,  when  evidence,  &c,,  ii.  734,  725;  inspection  of,  ii.  228. 

COURT-MARTIAL. 

Justifying  under,  see  "  Assault  and  Battery" 

COVENANT,  see  «  Lease." 

Lies  on  an  annuity  deed,  i.  127. 

On  an  award,  295. 

By  assignees  of  bankrupt,  329. 

NATURE  OP  REMEDY,  and  when  it  lies,  i.  853 — 857  ;  on  implied  cove- 
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nants,  854 ;  parties  to  suit,  857 ;  pits.  ib. ;  parties  lo  deed,  ib. ;  part- 
ners, ib. ;  joint  covenantees,  858  ;  trustees — executors,  ib. ;  when 
one  of  joint  covenantees  may  sue,  ib. ;  how  corporation  may  sue, 
859 ;  agent,  ib. ;  heir,  devisee,  &c.,  860 ;  rule  as  to  what  passes  to, 
861 ;  bankruptcy,  862  ;  defts.,  ib. ;  where  one  of  several  covenantees 
may  be  sued,  ib. ;  nonjoinder,  cause  of  abatement,  ib. ;  heir  and 
devisee  for  covenants  running  with  the  land,  863 ;  executors,  ib. ; 
assignees,  ib. ;  collateral  and  personal  covenant,  864 ;  bankruptcy, 
ib. ;  husband,  ib. 

FORM  or  PLEADINGS,  865;  declaration,  ib. ;  venue,  ib. ;  statement  of 
deed,  ib. ;  profert,  ib. ;  parties,  ib.;  inducement,  ib. ;  consideration, 
ib. ;  damages,  867;  costs  of  a  former  action,  869;  plea,  ib. ;  nonest 
factum,  ib. ;  Statute  of  Limitations,  871 ;  replication,  ib. 

PRECEDENTS,  872. 

EVIDENCE  FOR  PLAINTIFF,  872  ;  variance,  873. 

EVIDENCE  FOR  DEFENDANT,  874. 

Lies  on  lease,  271. 

As  to,  on  deed  of  settlement,  ii.  571 ;  on  apprentice  deed,  i.  137. 

COVERTURE,  see  "  Husband  and  Wife,"  "  Abatement  /"  and  other  titles. 
Pleas  of,  i.  6;  forms  in,  8;  of  affidavit,  ib. ;  replication,  ib. ;  evidence, 

ib. ;  who  to  begin,  ib. 

A  defence  to  action  on  bill  for  note,  574  ;  to  action  on  bond,  669. 
Whether  it  vacates  will,  ii.  1271. 

COVIN,  see  «  Fraud." 
COWKEEPERS,  see  «  Bankrupt." 
CRAVING  OYER,  see  «  Oyer." 

CREDIBLE  WITNESS. 

Within  Will  act,  ii.  1264. 

CREDIT,  TO  WHOM  GIVEN,  see  « Assumpsit?  "  Goods  Sold,"  &c. 
"  Guarantee" 

When  vendee  has  right  to  goods  on  sale  on,  ii.  89;  when  action  lies  be- 
fore it  has  elapsed,  ib.  119 ;  how  to  declare  on  contract  on,  ii.  1802  ; 
action  against  agent,  &c.,  for  selling  on,  ii.  89,  97 ;  question  as  to 
when  given  in  action  in  guarantee,  ii.  130. 

Work  and  labour,  ii.  1293;  to  remunerate,  1294;  when  entire  and  pit. 
cannot  recover  for  part  performance,  ii.  1295 ;  when  he  may,  1296 ; 
readiness  to  perform,  1297;  performance  excused,  ib. ;  where  no 
performance  at  all,  1297 ;  who  liable  when  changed,  179. 

CREDIT  OF  WITNESS. 

When  and  how  impeached,  ii.  1285. 

CREDITOR,  see  "  Composition." 

When  competent  witness  in  action  by  assignees  of  bankrupt,  i.  427 ;  in 
action  by  executor,  i.  1130. 

CRIME. 

Incompetency  of  witness  from,  ii.  1275. 

CRIMINAL  CONVERSATION. 
FORM  OF  REMEDY,  i.  875. 
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FORM  OF  PLEADINGS,  875. 

PRECEDENTS,  ib. 

EVIDENCE  FOR  PLAINTIFF,  876  ;  proof  of  marriage,  ib. ;  mode  of  proof, 
879  ;  proof  of  crim.  con.,  ib. ;  damages,  880. 

EVIDENCE  FOR  DEFENDANT,  881  ;  disproof  of  marriage,  ib. ;  plt.'s  mis- 
conduct, ib. ;  separation  of  parties,  ib. ;  mitigation  of  damages,  882  ; 
competency  of  witnesses,  ib. ;  damages,  costs,  &c.,  883. 

CROPS. 

Sale  of,  within  the  statute  of  frauds,  when,  ii.  1198;  stamp  or  contract 
of  sale  of,  see  "  Stamps;"  when  owner  of  may  sue,  ii.  1228. 

CROSS-EXAMINATION,  ii.  1284. 

In  false  imprisonment  under  charge  of  false  pretences  cannot  cross- 
examine  plt.'s  witnesses  as  to  his  character  or  previous  charges,  156. 

CROWN,  see  "  King,"  "  Government,"  "  Prerogative." 
Grants  from,  proof  by,  ii.  675. 

CUSTODY  OF  OLD  DEEDS,  &c.,  i.  929,  ii.  172. 

CUSTOM,  see  «  Copyhold,"  «  Evidence." 

Proof  of  pleadings,  as  to,  i.  883;  particular,  ib. ;  variance,  884;  Pleas, 
885;  evidence,  886  ;  general,  887;  local,  ib. 

Parol  evidence  admissible  to  prove,  ii.  503;  under  ancient  deeds,  &c., 
may  be  shown  by  parol,  ii.  507 ;  when  it  confers  a  lien,  ii.  298.  Of 
trade  when  proof  of  contract,  ii.  1228;  manorial  customs  proved  by 
hearsay,  see  "Hearsay  Evidence-"  proof  of,  by  ancient  writings,  ii. 
172;  by  histories,  738;  by  parol  evidence,  503;  customs  in  one 
manor,  when  admissible  in  evidence  of  customs  of  another,  i.  1093; 
who  competent  to  prove,  ii.  1275. 

CUSTOM  OF  MERCHANTS,  i.  455. 

CUSTOMARY  COURT. 

Entries  on  rolls  of  evidence  of  custom,  ii.  726. 

CUSTOM-HOUSE. 

Entries  in  books  of,  ii.  726 ;  inspection  of,  227 ;  action  against  agent 
for  making  improper  enterics  at,  i.  100. 

CUSTOM-HOUSE  OFFICER,  see  «  Officer." 

Notice  of  action  against,  ii.  485 ;  limitation  of  action  against,  ib. ;  venue 
in,  i.  481. 

DAMAGES,  see  "  Costs,"  "  Special  Damages,"  and  the  different  forms  of 
action  throughout  the  work. 

On  plea  in  abatement,  i.  21 ;  in  action  by  principal  against  agent,  100 
— 103;  in  case  for  obstructing  ancient  lights,  125;  in  action  on 
annuity  deed,  i.  131 ;  in  assault  and  battery,  154;  where  several  defts., 
155. 

In  assumpsit,  common  count,  184;  statement  of  liquidation  of  in 
special  count,  200 ;  averment  of,  220;  proof  of,  239;  mere  money 
demand,  ib. ;  liquidated  or  penalty,  ib. ;  reduction  of,  245. 

In  actions  against  attorneys  for  negligence,  272. 
on  award,  304. 
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on  bill  or  note,  489. 

on  bond,  676 

against  carriers,  676. 

on  the  case,  739,  760. 

on  charter-party,  790. 

for  injury  to  common,  798,  804. 

covenant,  867  ;  in  crim.  con.,  880,  882,  883. 

Statement  of  declaration  in  general,  889;  when  recoverable,  ib. ;  when 
nominal  or  actual,  ib. ;  amount  of,  890 ;  mitigation  of,  892  ;  double 
and  treble,  893;  withholding  duties,  ib.  ;  in  debt,  903;  conclusion  in 
declaration  as  to,  926. 
In  action  for  demurrage,  945. 
In  detinue,  963. 
In  ejectment,  1003. 

In  escape  on  mesne  process,  1073;  on  final,  1083. 
In  false  imprisonment,  ii.  16,  30. 
For  freight,  81. 
For  goods  sold,  ii.  104. 

Goods  bargained,  &c.,  ii.  113;  for  not  deliving  goods,  ii.  116. 
On  guarantee,  ii.  148. 
Against  justices,  ii.  268. 
For  malicious  arrest,  ii.  335. 
For  mesne  profits,  ii.  358. 
For  a  nuisance,  ii.  466,  475. 
In  replevin,  ii.  794 ;  bond,  797. 
For  seduction,  856. 

Against  sheriffs,  887,  895  ;  for  not  paying  year's  rent,  887. 
Statement  of  in  slander,  ii.  929;  special,  939;  proof  of,  962;  in  miti- 
gation of,  966;  in  trespass,  ii.  1121;  trover,  mitigation  of,  ii.  1168. 

DAMAGE  PEASANT,  see  "  Distress,"  "  Common,"  "  Replevin" 

Replevin  to  try  legality  of  distress  for,  ii.  768  ;  avovvry,  and  pleas  in 
bar  as  to,  ii.  779,  785;  proof  as  to,  ii.  793;  right  of  common  for 
cattle  of  strangers,  i.  794. 

DATE. 

Of  bill  of  exchange,  statement  of,  i.  455 ;  alteration  of,  113,  565 ;  of 
deed,  statement  of,  935;  proof  of,-  by  enrolment,  i.  636  ;  parol  evi- 
dence admissible  to  vary,  ii.  501. 

DAY,  almanack  will  prove,  ii.  272. 

DAY-BOOK  AT  JUDGMENT-OFFICE,  proof  by,  ii.  751,  723. 

DEAF  AND  DUMB,  when  a  witness  is,  ii.  1274. 

DEATH. 

Form  of  pleading  in  case  of,  i.  893;  form  of  commencement  of  declara- 
tion in  case  of,  927  ;  of  plt.'s  plea  in  abatement  of,  6  ;  of  party  to  plea 
of  nonjoinder,  16;  of  partners,  10,  16;  ii.  536;  of  injured  party,  i. 
743,  757  ;  presentiment,  &c.,  of  bill  in  case  of,  533  ;  of  principal  in 
action  on  recognizance  of  bail,  893;  ii.  745;  evidence  of,  ib.  ;  proof 
by  register,  ii.  730 ;  by  hearsay,  ii.  165;  search  at  Admiralty,  &c., 
938 ;  by  presumption,  ii.  678,  894 ;  entries  by  deceased  person,  i. 
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174 ;  of  subscribing  witness,  ii.  938  ;  when  produced  by  negligence, 
757  ;  proof  of,  in  actions  on  policies,  ii.  246. 

DEBAUCHING  DAUGHTER  OR  SERVANT,  see  "  Seduction." 
DE  BONIS  ASPORTATIS,  count  for,  ii.  1094. 

DEBT,  see  other  titles. 

Simple  contract  satisfied  by  specialty,  i.  28 ;  lies  on  an  annuity  deed 
127 ;  lies  for  bills  for  medicines,  &c.,  181 ;  where  apprentice  enticed 
away,  debt  lies  for  work  and  labour,  139;  concurrent  remedy  with, 
assumpsit,  163;  but  not  where  payable  by  instalments,  163;  when 
may  waive  tort  and  sue  in,  166 ;  advantage  of  suing  in,  rather  than 
assumpsit,  164. 

ON  AN  AWARD,  294 ;  preferable,  295. 

Lies  on  bail  bond,  307. 

By  assignees  of  bankrupt,  329. 

NATURE  OF  REMEDY  AND  WHEN  IT  LIES,  i.  896 ;  on  parol  or  simple 
contracts,  legal  liabilities,  897 ;  on  specialties,  898  ;  on  records,  ib.  ; 
on  statutes,  899;  when  it  does  not  lie,  ib. ;  when  preferable,  900; 
When  the  only  remedy,  ib. 

FORM  OF  PLEADINGS  IN,  900;  declaration,  commencement  of,  900; 
declaration,  commencement  of,  ib.;  cause  of  action,  901 ;  misjoinder, 
ib.;  on  specialties,  902;  on  records,  ib. ;  on  statutes,  903;  on  breach, 
ib. ;  on  damages,  ib  ;  plea,  ib.;  non  estfactum,  904;  nul  tiel  record, 
ib. ;  in  debt  on  simple  contract,  ib. ;  in  debt  on  statute,  906  ;  Statute 
of  Limitations,  907  ;  replication,  ib. 

PRECEDENTS,  907 — 909. 

EVIDENCE  FOR  PLAINTIFF,  909. 

EVIDENCE  FOR  DEFENDANT,  910. 

DEBT  ON  STATUTE,  see  "  Statutes." 

DEBTOR  AND  CREDITOR,  see  "  Creditor,"  "Composition." 
When  debtor  competent  witness  in  action  for  escape,  i.  1071. 

DECEIT,  see  "  Case,"  "  Concealment,"  "  Fraud." 

DECLARATIONS,  see  "Admissions,"  "Evidence,"  "Hearsay  Evidence." 

DECLARATION. 

On  account  stated,  i.  42;  in  case  for  obstructing  ancient  lights,  121  ; 
on  an  annuity  deed,  128;  on  apothecary's  bill,  132. 

In  assumpsit,  180;  common  counts,  182;  special  counts,  184;  Induce- 
ment, 185;  according  to  legal  effect,  ib. ;  strict  proof  where  stated 
as  part  of  contract,  186;  the  contract,  187 — 197;  exception  as  to 
liability  must  be  stated  in,  198;  averring  performance  conditions 
precedent,  202;  where  independent,  205;  where  mutual,  207;  where 
acts  concurrent,  208  ;  averment  of  performance  or  excuse,  210  ;  of 
request,  211;  mode  of  stating  or  excuse,  213;  of  notice  to  deft.  214; 
consequence  of  insufficient  averment  of  performance,  215;  breach, 
216;  stated  with  certainty,  ib. ;  where  affirmative,  217;  must  not 
be  too  narrow,  218;  nor  too  large,  219;  several,  ib. ;  omission  or 
defective  statements  of,  220 ;  damages,  220,  221 ;  several  counts, 
221—224;  precedents,  225. 
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In  actions  by  and  against  attorneys,  249 ;  precedents,  250 ;  in  assump- 
sit  for  negligence,  266  ;  in  case  for,  267. 

For  general  average,  281. 

In  action  on  award,  295  ;  inducement,  295 ;  submission,  295  ;  enlarge- 
ment, 296 ;  award,  ib. ;  notice  of,  297 ;  breach,  ib. ;  other  counts, 
297. 

In  actions  on  bills  of  exchange,  see  "  Bills  of  Exchange" 

On  bonds,  650. 

On  by-laws,  683. 

Against  carriers,  691. 

In  case  for  piracy,  838. 

On  charter-party,  781 — 785. 

In  action  for  injury  to  common,  794. 

For  infringement  of  copyright,  840. 

In  covenant,  865. 

How  custom  stated  in,  883. 

In  debt,  900;  nature  and  form  of,  in  general,  911  ;  title  of  court,  ib. ; 
title  of  term  or  time,  ib. ;  the  venue,  913;  when  transitory,  ib. ;  local, 
914;  when  it  should  be  stated,  ib. ;  mode  of  stating,  915 ;  of  taking 
advantage  of  mistake  in  stating,  ib. ;  names  and  character  of  parties, 
916;  actions  removed  from  inferior  courts,  917 ;  recital  of  cause  of 
action,  918;  statement  of  fcause  of  action,  ib. ;  by  attorney  or  in 
person,  ib. ;  form  of  action,  ib.;  certainty,  what,  919;  several  counts, 
921 ;  joinder  of  counts,  925 ;  misjoinder,  927 ;  the  conclusion  as  to 
damage,  ib.;  precedents  of  commencements  and  conclusions  of  decla- 
tions,  ib. 

In  action  for  demurrage,  940. 

In  action  of  detinue,  958. 

For  illegal  distress,  966. 

In  ejectment,  983. 

Escape  on  mesne  process,  1067;  on  final,  1076. 

By  executors,  1115 — 1121 ;  against,  1145 — 1149. 

For  false  imprisonment,  ii.  15. 

For  false  return,  ii.  39. 

In  action  for  fraud,  ii.  60. 

In  action  for  goods  sold,  &c.,  ii.  86. 

In  guarantee,  ii.  125. 

In  actions  by  heir,  ii.  180 ;  against,  182. 

by  husband  and  wife,  ii.  191 ;  against,  194. 
by  innkeepers,  216. 

On  policies  of  insurance,  231. 

In  actions  against  justices,  263. 

In  actions  on  leases,  ii.  273. 

When  debt  taken  out  of  the  Statute  of  Limitations,  ii.  305. 

For  malicious  arrest,  ii.  321 ;  prosecution,  324. 

In  action  for  breach  of  promise  of  marriage,  ii.  346. 

In  action  for  mesne  profits,  ii.  355. 
for  a  nuisance,  ii.  463. 

By  public  officer,  480. 

In  action  by  partners,  ii.  537 ;  against,  ii.  576. 

On  recognizance  of  bail,  ii.  744. 

On  records,  747. 

In  replevin,  ii.  771 ;  on  replevin  bond,  797. 
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In  actions  against  sheriffs,  881. 

For  slander,  910. 

For  tithes,  ii.  1058. 

Trespass,  ii.  1093. 

Trover,  ii.  1139. 

Use  and  occupation,  ii.  1170. 

By  vendor,  ii.  1195;  against  vendor,  ii.  1217. 

On  warranty,  ii.  1226. 

For  disturbance  of  watercourse,  ii.  1234;  of  way,  1238. 

Work  and  labour,  ii.  1290. 

DECLARATION  OF  INSOLVENCY,  act  of  bankruptcy,  i.  398. 
DECOY,  case  of  injury  to,  ii.  454. 

DECREE,  see  "  Chancery?  "Assumpsit,"  "Debt." 

Assumpsit  lies  on,  of  Court  of  Session  of  Scotland,  i.  163. 

DEDICATION,  see  «  Way." 

Of  way  to  public,  ii.  1244 ;  what  evidence  of,  ii.  1244. 

DEED. 

Estoppel  by,  i.  63  ;  action  on  apprentice,  137;  assumpsit  does  not  lie 
on,  164;  unless  where  not  executed  by  deft.  165. 

PROOF  OP,  929;  production  of,  ib. ;  when  strict  proof  of,  necessary  or 
not,  930 ;  ancient  deed,  931 ;  mode  of  proving  execution,  932;  sign- 
ing, sealing,  and  delivery  when  requisite,  933;  identity,  935;  what 
witness  should  prove,  ib. ;  enrolment  of  deeds,  936;  proof  of  execu- 
tion, where  no  subscribing  witness,  937 ;  proof  of,  by  subscribing 
witness,  ib. ;  excuse  for  not  producing  subscribing  witness,  938  ;  may 
be  stamped  after  being  written,  ii.  1017. 

'DEFAMATION,  see  «  Slander." 

i 

DEFAULT,  judgment  by,  evidence  on  inquiry,  ii.  218. 
DEGREE,  of  doctor,  &c.  in  physic,  how  proved,  i.  777. 

DE  INJURIA,  see  "  Assumpsit"  " Replevin"  "  Trespass,""  " Replica- 
tion" and  other  titles. 

A  proper  replication  to  plea  in  excuse,  i.  148;  so  if  title  alleged  as  mat- 
ter of  inducement,  ib. ;  but  not  where  pit.  relies  on  excess,  149;  evi- 
dence under,  in  assault  and  battery,  156. 

In  assumpsit,  234. 

In  action  on  bill  or  note,  579. 

In  general,  ii.  819;  in  denial,  825;  evidence  under,  827;  in  trespass, 
ii.  1123. 

DEL  CREDERE  COMMISSION. 

Action  for,  i.  86 ;  action  against  agent  on,  i.  92  ;  presumptive  proof  of 
agent  being  principal,  ii.  872 ;  set-off,  ib. 

DELIVERY. 

Of  deed,  i.  933;  of  goods  sold,  ii.  93,  112 ;  what  sufficient,  ib. ;  what  a 
delivery  to  carrier,  ib. ;  of  cargo,  to  recover  freight,  ii.  80  ;  in  accord 
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and  satisfaction,  i.  25;  of  notice  to  quit,  1034;  of  notice  of  dishonour 
of  bill,  544;  of  notice  of  action,  ii.  266;  of  attorney's  bill,  i.  254. 
What,  and  acceptance  within  the  Statute  of  Frauds,  98-1 04, 112  ;  what 
amounts  to,  112. 

DEMAND,  see  "  Request:'' 

Averment  of,  in  declaration,  &c.,  i.  211  ;  when  necessary,  ib. ;  when 
necessary  to  make  a  conversion  in  trover,  ii.  1160 ;  when  Statute  of 
Limitations  runs  from,  309  ;  demand  in  case  of  a  tender,  1054  ;  note 
payable  on,  not  necessary,  i.  212;  interest  on  note  payable  on,  ii. 
251  ;  demand  of  performance  of  award,  i.  297,  298  ;  demand  of  pos- 
session before  ejectment,  1025 ;  where  vendee  refuses  to  complete 
purchase,  1025. 

Where  requisite  to  make,  before  action  brought  must  be  proved,  672. 

On  constable  of  warrant,  ii.  8. 

DEMAND  AND  REFUSAL. 

Prima  facie  evidence  of  conversion,  ii.  1161  ;  proof  of,  1160. 

DEMEANOR  AND  CONDUCT,  admissions  by,  i.  80,  81. 

DEMISE,  see  "  Ejectment"  "  Lease"  "  Sheriff  "  Use  and  Occupation" 

"  Replication" 
Statement  of,  in  ejectment,  i.  985. 

DEMURRAGE. 

FORM  OF  REMEDY  FOR,  i.  940. 

FORM  or  PLEADINGS,  942  ;  declaration,  ib. 

PRECEDENTS,  943  ;  pleas,  ib. ;  special  pleas,  ib. ;  general  issue  by  sta- 
tute, 945. 

EVIDENCE  FOR  PLAINTIFF,  945  ;  measure  of  damages,  ib. 

EVIDENCE  FOR  DEFENDANT,  946 ;  where  it  is  impossible  to  perform 
the  contract,  947. 

DEMURRER  TO  PLEADINGS. 

To  pleas  in  abatement,  i.  4 ;  for  omission  of  Christian  name  of  parties, 

172  ;  to  action  on  bond  where  wrong  breaches  assigned,  656  ;  proof 

where  judgment  given  on,  in  action  on  bond,  673. 
Nature  of,  and  when  proper,  948 ;  form  of,  ib. ;  general  or  special,  950, 

953  ;  effect  of,  953  ;  precedents,  954. 

DEMURRER  TO  EVIDENCE,  1103. 

Effect  of,  1102;  practice,  1103;  form  of  joinder,  1104. 

DENIAL,  pleas  in,  see  "  Pleas  in  Bar." 

DENIZEN,  see  "  Alien,"  «  Bankrupt." 

DEPARTING,  the  realm,  i.  380 ;  from  dwelling  house,  382. 

DEPARTURE,  in  pleading  what,  and  effect  of,  see  "  Replication." 

DEPOSIT,  auctioneer  liable  in  action  for,  i.  275 ;  ii.  381,  1221. 

DEPOSITIONS. 

Proof  by,  i.  955;  in  bankruptcy,  355,  428;  in  chancery,  773;  what 
proof  necessary  to  admit  them,  772 ;  in  former  suit,  ii.  168 ;  in  case 
of  tithes,  1067. 
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DESCENT. 

Proof  of,  in  ejectment  by  heir,  i.  1004  ;  of  copyhold,  how  proved,  832, 
734;  debt  against  heir  on  bond,  ii.  182;  pleadings  and  issue  as  to 
riens  per  descent,  183,  184. 

DESCRIPTION,  allegations  of,  must  be  strictly  proved,  i.  732,  733. 
DESIGNS,  see  "  Case,"  "  Copyright." 
DE  SON  TORT,  see  "  Executor,"  i.  1177. 
DESTROYED  BILL,  proof  in  action  on,  i.  489,  627. 

DETERMINATION. 

Of  suit,  proof  of,  ii.  331 ;  of  prosecution,  proof  of,  338;  of  partnership, 
615;  of  agency,  097. 

DETINUE. 

NATURE  AND  FORM  OF  REMEDY,  i.  956. 

FORM  OF  PLEADINGS,  958  ;  declaration,  ib. ;  plea,  959  ;  replication,  960. 
PRECEDENTS,  960. 

EVIDENCE,  961  ;  as  to  proof  of  property  in  the  goods,  961 ;  detainer  by 
deft.  962 ;  damages,  value,  ib. 

DEVASTAVIT. 

Liability  of  executor  for,-i.  1131  ;  suggestion  for,  1170;  proof  on  issue 
on,  ib. 

DEVI  ATION,  see  "  Insurance." 
DEVISE,  see  «  Ejectment,"  «  Will." 

DEVISEE,   see  "  Trespass,"   «  Case,"   "  Nuisance,"   «  Bond."   "  Heir," 

"  Assumpsit,"  "  Witness." 

Ejectment  by  of  freehold,  i.  1008  ;  of  copyhold,  ib. ;  of  leasehold,  ib. 
.  Covenant  against,  860,  862. 

DILAPIDATION,  see  "  Landlord  and  Tenant,"  "  Repairs,"  "  Lease." 
Action  of  covenant  for,  see  "  Lease;"  action  against  executor  of  rector 
for,  ii.  1144. 

DIPLOMA. 

Proof  of,  i.  777. 

DIPPERS  at  Tunbridge. 
Case  of,  i.  744. 

DIRECTION  TO  JURY,  see  "  Different  Forms  of  Action." 
In  slander,  ii.  969;  in  libel,  970. 

DIRECTORS,  see  "  Partners,"  "  Calls,"  and  other  titles. 
DISABILITY,  or  privilege  of  person,  pleas  of,  i.  6. 
DISCHARGE,  see  «  Release." 

DISCLAIMER. 

In  ejectment  by  devisee,  i.  1008 ;  disclaiming  landlord's  title,  no  notice 
to  quit  necessary,  1025,  1049. 
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DISCONTINUANCE. 

What,  i.  948  ;  of  action,  does  not  avoid  effect  of  plea  of  autre  action, 
&c.,  22;  of  enjoyment  of  right,  effect  of,  123.  888  ;  ii.  1250. 

DISCOVERY. 

Bill  for,  to  disclose  whether  party  promised  to  marry,  ii.  347. 

DISHONOUR,  see  "Bills  of  Exchange." 

Excuse  for  not  giving  notice  of,  i.  476 ;  notice  of,  527 — 545. 
Need  not  be  proved  in  action  for  price  of  goods  for  which  bill  on  wrong 
stamp  given,  ii.  1020. 

DISMISSAL  OF  SERVANT,  see  «  Master." 

DISORDERS,  CONTAGIOUS. 
Slander  for  charging,  ii.  903. 

DISSEISEE,  see  "  Descent." 

May  bring  trespass,  when,  ii.  1127. 

DISSEISIN. 

Action  for,  of  commoner,  792. 

DISSENTING  CHAPEL. 

Entries  in  register  of,  ii.  726. 

DISSOLUTION  OF  PARTNERSHIP. 
Proof  of,  ii.  612,  615,  617. 

DISTRESS. 

FORM  OF  REMEDY  FOR,  i.  963 ;  what  things  may  be  distrained,  963. 

FORM  OF  PLEADINGS,  966 ;  declaration,  ib. ;  plea,  970. 

PRECEDENTS,  971. 

EVIDENCE  FOR  PLAINTIFF,  972;  in  general,  ib.;  the  taking,  ib. ;  in 
case  for  excessive  distress,  973;  for  an  irregular  distress,  974;  for 
not  selling  at  best  price,  ib. ;  for  not  removing  the  goods  after  the 
five  days,  ib.;  for  selling  distress  within  five  days,  ib. ;  for  distraining 
beasts  of  plough,  ib. ;  for  refusing  to  restore  goods  after  tender  of 
rent,  &c.,  975 ;  defence,  ib. 

Tender  of  amends  before  taking,  ii.  794;  after,  794. 

Executor  cannot  make,  for  rent  before  he  obtains  letters,  i.  1152 ;  plea 
of,  1154,  1156;  replication  to,  1160. 

DISTRESS,  ILLEGAL. 

Trespass  lies  for,  ii.  1120. 
Must  be  specially  pleaded  in  trespass,  1103. 

Purchaser  of  goods  under  irregular,  may  bring  trover,  ii.  1148  ;  land- 
lord cannot  sue  in  trover  for  goods  taken  under,  1151. 

DISTURBANCE,  see  «  Ancient  Lights,"  «  Common,"  "  Nuisance,"  "  Tres- 
pass," "  Water-course,"  "  Way,"  proof  of,  ii.  236. 

DITCH. 

As  to  whom,  belongs,  ii.  1130. 

DIVISIBLE  AVERMENTS,  i.  734. 
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DIVORCE,  see  "  Husband  and  Wife? 

Effect  of,  on  husband's  liability,  ii.  187,  198. 

DOCK- WARRANT,  ii.  238. 

DOCTOR. 

Proof  of  being,  i.  777. 

DOCUMENTS,  see  "  Inspection  of,"  ii.  224. 
Compelling  production  of,  ii.  1273. 

DOGS,  see  "  Nuisance." 

Action  for  disturbing  pit.  by,  ii.  454. 
Trespass  lies  for  injury  to,  ii.  1113,  1118. 
Liability  of  owner  of,  for  injury,  i.  755. 

DOMESDAY- BOOK,  ii.  238,  736. 
DOMESTIC  SERVANTS,  see  «  Master." 

DORMANT  PARTNER,  see  "Assumpsit,"  "Partner." 

May  be  joined  in  action,  i.  173;  when  to  be  joined  as  pits.,  ii.  525  ; 
need  riot  be  made  defts.,  572  ;  nonjoinder  of,  i.  10,  ii.  525,  572. 

DOUBLE,  see  "  New  Assignment,"  •«  Pleas." 
DOUBLE  RENT,  ACTION  FOR,  ii.  1180. 
DOUBLE  VALUE,  ACTION  FOR,  ii.  1180. 

DOUBTFUL  CLAIM. 

Doubtful  title,  vendee  not  bound  to  accept,  ii.  1208. 

DOWER. 

Estoppel  as  to,  i.  65. 

DRAFT  ON  BANKER,  «  Banker's  Check." 
Stamp  on,  ii.  989. 

DRAMATIC  PERFORMANCE,  see  «  Case,"  «  Copyright." 
DRAWER  AND  DRAWEE  OF  BILL,  see  "  Bill  of  Exchange." 
DRIVING,  NEGLIGENT,  see  "  Case." 

DRUNKENNESS,  i.  976. 

Defence  to  action  on  bill  or  note,  630. 
Vacates  a  will  made  under,  ii.  1*271. 
Tippling  Act,  i.  976. 

DUMB,  sen  «  Deaf." 
Duplicity,  i.  653. 
In  plea  of  right  of  common,  ii.  808  ;  in  replication,  ib. 

DURESS. 

Where  warrant  of  attorney  obtained  by,  on  which  judgment  signed, 
money  levied  on  fi.  fa.  thereon,  cannot  be  recovered  in  assumpsit,  i. 
163. 

Defence  to  action  on  bond,  668,  682. 
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FORM  OF  PLEADINGS,  977  ;  evidence,  ib. 
Where  will  obtained  by,  ii.  1271. 

DYER. 

Lien  of,  ii.  301. 

DYING    DECLARATIONS,   see   "Admissions,"    "Death,"   "Hearsay 

Evidence"  "  Pedigree"  &c. 
When  admissible  in  evidence,  ii.  165. 

EARNEST,  see  «  Goods  Sold,  fyc.,"  "  Trover,"  "  Deposit." 
Payment  of,  to  bind  bargain,  ii.  113. 

EASE  AND  FAVOUR. 

Defence  of,  to  action  on  bail-bond,  i.  314,  315,  319. 

EASEMENT,   see   "  Ancient  Lights,"    "  Common  Nuisance,"    "  Water- 

course"  "  Way." 

Grantof,  by  parol,  ii.  290;  proof  of  grant  of,  by  prescription,  ib.;  right 
to,  must  be  pleaded  in  trespass,  1105. 

EAST-INDIA  COMPANY. 

Books  of,  proof  by,  ii.  727  ;  Dougl.  R.  593  ;  inspection,  &c.  of,  229 ; 
contract  in  fraud  of,  void,  202. 

ECCLESIASTICAL  BENEFICE. 

Rate  and  value  of,  how  proved,  ii.  736. 

ECCLESIASTICAL  COURT. 

Sentence  of,  ii.  978 ;  effect  of,  in  evidence,  ib. ;  proof  of,  sentence  of, 
979. 

ECCLESIASTICAL  LAW. 

Ex  officio,  noticed,  and  need  not  be  stated  in  pleading,  i.  920. 

EFFECTS,  see  "  Bills  of  Exchange." 

Averment  of  want,  i.  437  ;  form  of  averment,  487  ;  proof  as  to,  437. 

EJECTMENT. 

By  assignees  of  bankrupt,  i.  334,  1013. 

By  lord  of  a  manor  for  disturbance  of  common,  791. 

NATURE  OF  REMEDY,  AND  WHEN  IT  LIES,  980.  % 

FORM  OF  PLEADINGS,  983  ;  declaration,  ib. ;  title  of  term,  commence- 
ment, ib. ;  venue,  984 ;  statement  of  demise'  by  whom,  ib. ;  of  time 
of  demise,  986  ;  of  premises,  988  ;  of  local  situation  of,  989  ;  plt.'s 
entry,  990 ;  statement  of  ouster,  ib. ;  notice  to  appear,  991 ;  plea, 
993. 

PRECEDENTS,  994 ;  amendments,  996. 

EVIDENCE  FOR  PLAINTIFF,  997 ;  right  to  begin,  ib. ;  in  general,  998 ; 
legal  title,  ib. ;  right  of  entry,  1000;  proof  of  actual  entry,  1001  ; 
identity  of  premises,  and  deft.'s  possession,  1002 ;  actual  ouster, 
1003;"  damages,  1003;  in  particular,  1004. 

IN  ACTIONS  BY  heirs,  ib. ;  devisees  of  freeholds,  1007  ;  of  copyhold,  &c., 
1008;  of  leasehold,  1010;  trustees,  ib. ;  personal  representatives, 
1012;  assignees  of  bankrupt,  1013;  copyholders,  or  assignee  of, 
1014;  joint-tenants,  &c.,  ib. ;  parsons,  1015;  guardian,  ib. ;  tenant 
by  elegit,  1016  ;  conusee  of  statute  merchant,  1017  ;  landlord,  ib. ; 
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tenancy,  1018;  demises  or  agreements  for  a  future  lease,  1021; 
determination  of  tenancy  by  notice  to  quit,  1024;  when  notice  to 
quit  not  necessary,  1025  ;  time  of  giving  and  for  expiration  of  notice, 
1029;  form  of  notice,  1032 ;  by  whom  notice  to  be  given,  1033;  to 
whom  and  how  notice  should  be  given,  1034  ;  mode  of  proving  notice, 
1036;  how  notice  to  be  waived,  ib. ;  proof  of  determination  of  the 
tenancy  by  forfeiture,  1037 ;  waiver  of  forfeiture,  1041  ;  by  assignee 
of  reversion,  1043  ;  mortgagee,  ib. ;  lord  of  manor,  1045. 

EVIDENCE  FOR  DEFENDANT,  1047;  in  general,  ib. ;  devisee,  1049; 
Statute  of  Limitations,  1051 ;  when  limitation  begins  to  run,  1063. 

COMPETENCY  OF  WITNESSES,  1063;  immediate  execution,  1065. 

ELECTION. 

Poll-books  at,  ii.  728. 

ELEGIT. 

Ejectment  by  tenant  by,  i.  1026  ;  see  "  Ejectment •"  proof  of  elegit,  ib. ; 
see  "  Writ" 

ENDOWMENT,  see  «  Public  Documents:'' 

ENEMY,  see  «  Alien." 
Trading  with,  i.  359. 

ENGLISH  COURTS. 

Proof  of  sentence  of  English  Courts  of  Admiralty,  i.  55. 

ENROLMENT  of  deeds,  see  "  Deed"  "  Chancery,"  "  Bankrupt,"  < '  Fine," 

i.  936. 

of  annuity,  130;  precedent  of  plea  of  no  memorial,  129;  proof  of,  ib. ; 
enrolment  of  bargain  and  sale  in  bankruptcy,  351 ;  proof  of,  ib. ;  of 
other  proceedings  in  bankruptcy,  428  ;  of  fines,  ii.  47  ;  admission  of 
deed  being  enrolled  in  court,  estops  party  from  disputing  deed,  i.  62. 

ENTIRE  CONTRACT. 

What,  ii.  106  ;  cannot.be  apportioned,  see  "Apportionment" 

ENTRIES,  see  "  Admissions." 

In  public  books,  ii.  722 — 738 ;  in  private  books,  162 — 179  ;  by  deceased 

persons,  ib. ;  to  refresh  memory  of  witness,  ib.,  1286. 
By  rectors  admissible  in  evidence,  ii.  174 ;  by  impropriators,  ib. 
In  journals  of  parliament,  495. 
By  public  officers,  723,  726,  729. 

ENTRY,  see  "  Ejectment." 

Right  of,  necessary  to  support  ejectment,  i.  1000;  actual  entry,  when 
necessary,  1001  ;  when  taken  away  by  Statute  of  Limitations,  1051  ; 
when  essential  in  trespass,  ii.  1113;  when  made  under  right  must  be 
pleaded  in  trespass,  1096,  1101  ;  confers  sufficient  possessory  right 
to  maintain  trespass,  1131  ;  where  land  let  at  will,  lessor  and  leasee 
may  sue  before,  1132. 

EQUITY,  proceedings  in,  see  "  Chancery,"  " Ejectment" 

Title  in  equity  not  sufficient  to  sustain  ejectment,  i.  998 ;  when  trustee 
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has  not  equitable  title,  1010 ;  equitable  objections  to  title  in  action  on 
sale  of  real  property,  ii.  1208;  matter  of  defence  of,  not  pleadable, 
i.  313,  ii.  646 ;  of  redemption,  not  assets  to  charge  heir  or  devisee, 
185;  of  redemption,  not  a  satisfaction,  i.  27;  proceeding  in,  for 
average,  see  "  Average  ;"  proceeding  in,  for  not  accounting,  see 
"  Agent." 

ERROR. 

Judgment  of  House  of  Lords  in,  how  proved,  ii.  256. 

ESCAPE  ON  MESNE  PROCESS. 

FORM  OF  REMEDY,  i.  1066. 

FORM  OF  PLEADINGS,  1067 ;  declaration,  ib. ;  plea,  1068. 

PRECEDENTS,  p.  1068. 

EVIDENCE  FOR  PLAINTIFF,  1070;  in  action  for  escape,  ib. ;  for  not  ar- 
resting debtor,  1071 ;  for  not  assigning  bail-bond,  1072;  damages, 
1073;  admission  by  under-shoriff,  ib. 

EVIDENCE  FOR  DEFENDANT,  1073;  recaption,  1074. 

ESCAPE  ON  FINAL  PROCESS. 
FORM  OF  REMEDY  FOR,  i.  1075. 

FORM  OF  PLEADINGS,  1076  ;  declaration,  ib. ;  plea,  1078. 
PRECEDENTS,  1080. 
EVIDENCE  FOR  PLAINTIFF,  1080;  judgment  in  original   action,  ib. ; 

issuing,  &c.,  of  the  writ,  ib. ;  arrest,  1081 ;  escape,  1082 ;  damages, 

1083. 

EVIDENCE  FOR  DEFENDANT,  1083;  competency  of  witnesses,  1085. 
Under  what  plea  may  be  given  in  evidence,  i.  658,  1085 ;  form  of,  678, 

1085. 

ESCROW,  i.  1086,  see  "Admissions." 

When  composition  operates  as,  i.  824,  826. 

ESTOPPEL,  see  "  Deeds"  "  Admissions,"  " Ejectment;"  by  pleading,  see 
"  Admissions  /"  by  record,  see  "  Admissions"  i.  62  ;  who  bnund  by, 
65 ;  by  matter  in  pais,  ib ;  as  to  plea  of,  see  "  Admissions"  1086  ; 
in  trespass,  ii.  1104. 

When  tenant  estopped  disputing  title,  i.  1018;  when  assignee  of  bank- 
rupt's title  cannot  be  disputed,  349. 

ESTOVERS. 

Common  of,  injury  to,  i.  795. 

ESTRAY. 

Lord  of  manor  suing  for,  injury  to,  ii.  1114. 
Trover  lies  for,  ii.  1151. 

EVICTION,  see  "  Ejectment,  "  Lease." 

Plea  of,  ii.   279  ;  defence  of,  in  action  for  use  and  occupation,  286, 

1171 ;  proof  of,  in  action  for  breach  of  covenant  for  quiet  enjoyment, 

&c.,  286. 

To  avowry,  for  rent,  ii.  783  ;  proof  under,  791. 
An  answer  to  action  for  rent,  ii.  1180. 

EVIDENCE,  see  the  different  titles  throughout  the  work,  ^Hearsay"  "  Parol 
Evidence"  "  Presumptive  Evidence." 
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EVIDENCE,— continued. 

On  plea  of  coverture,  i.  8;  who  to  begin,  9 ;  of  accord  and  satisfaction, 
34  ;  on  account  stated,  44  ;  of  public  acts  of  parliament,  52  ;  private 

•  acts,  53;  effect  of  sentences  of  admiralty  courts  in,  54;  admissions 
generally,  as,  68  ;  of  plt.'s  being  alien,  112. 

In  ussumpsit,  for  pit.,  i.  236  ;  under  non  assumpsit,  ib. ;  agency,  238; 
interlineation  239;  damages,  ib.;  liquidated  on  penalty,  ib. ;  unliqui- 
dat(  d,  240,  242  ;  consequential,  240 ;  under  special  plea,  243 ;  who 
to  begin,  ib. 

FOR  DKFI-NDANT — defences,  i.  244  ;  reduction  of  damages,  245  ;  judg- 
ment, 247. 

In  net  ions  *by  attorneys  for  pit.,  i.  251 ;  of  retainer,  252  ;  work  and  busi- 
ness being  done,  253;  of  delivery  of  bill,  254,  257;  set-off,  257  ;  in 
actions  against,  for  negligence,  268,  272. 

In  actions  (or  general  average,  i.  281. 

For  deft,  on  defence  of  award,  i.  287  ;  for  pit.,  291 ;  in  action  on  award, 
303  ;  breach,  304;  for  deft.,  305. 

In  action  on  bail-bond,  see  "  Bail-bond" 

In  fictions  by  assignees  of  bankrupt,  i.  349. 

In  actions  by  bankrupt  against  assignees,  i.  431,  432 ;  against  othei 
parties,  434;  against  bankrupt,  435. 

In  actions  on  bills  of  exchange,  i.  489 — 640. 

On  bond,  see  •*  Bond."" 

By  l.ivv,  i.  686. 

Carders,  i.  697. 

Case,  i.  741. 

In  actions  on  charter-party,  787 — 790. 

In  actions  for  injury  to  common,  800 — 804. 

In  support  of  plea  of  right  to  common,  816;  of  composition,  826. 

In  action  for  infringement  of  copyright,  i.  841,  843. 

In  debt,  i.  909. 

In  action  for  demurrage,  i.  945,  946. 

In  detinue,  i.  961,  962. 

In  ejectment,  i.  1047. 

In  escape  on  mesne  process,  i.  1070;  on  final,  1083. 

The  affirmative  of  the  issue  must  be  proved,  i.  1088;  exceptions,  ib.  ; 
the  substance  of  the  issue  need  only  be  proved,  1090;  immaterial 
averments,  1091  ;  matters  of  inducement,  1092;  the  evidence  must 
be  confined  to  the  issue,  ib. ;  course  of  evidence,  1096 ;  who  to  begin, 
ib.  ;  demurrer  to,  1103. 

In  actions  by  executors,  i.  1126 — 1131  ;  against,  1165. 

In  actions  for  false  imprisonment,  ii.  29,  33. 

False  return,  ii.  43. 

In  actions  for  fraud,  i.  64. 

In  action  for  freight,  ii.  78,  82. 

In  action  for  goods  sold,  ii.  92 — 105. 

In  actions  on  guarantees,  ii.  129,  149. 

In  actions  by  heirs,  i.  181  ;  against,  184. 

By  husband  and  wife,  ii.  191 ;  against,  196. 

In  support  of  infancy,  ii.  2(3. 

In  action  against  innkeepers,  ii.  216. 

On  policies  of  insurance,  ii.  235 — 248. 

In  actions  against  justices,  ii.  264,  269. 
VOL.  11.,  Part  2.— 37 
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EVIDENCE,— continued. 

Where  Statute  of  Limitations  pleaded,  ii.  309. 

In  actions  for  malicious  arrest,  &c.,  ii.  329. 

In  action  for  breach  of  promise  of  marriage,  ii.  347,  348. 

In  actions  for  mesne  profits,  ii.  356. 

In  action  for  money  had  and  received,  ii.  364. 

In  actions  for  nuisance,  ii.  471,  475. 

In  actions  against  public  officers,  ii.  483. 

Of  plea  of  payment,  ii.  631. 

In  replevin,  ii.  789 ;  on  bond,  800  ;  under  de  injurid,  829. 

In  action  for  seduction,  ii.  854. 

Of  set-off,  867. 

In  action  against  sheriff,  886,  893. 

On  slander,  847,  964,  966. 

Of  tender,  ii.  1046. 

Tithes,  ii.  1061—1080. 

Trespass,  ii.  1112—1125,  1126 — 1134. 

Trover,  ii.  1044—1168. 

Use  and  occupation,  ii.  1172 — 1180. 

Vendor  and  vendee,  see  that  title. 

On  warranty,  ii.  1227 — 1233. 

Way,  see  that  title. 

Work  and  labour,  see  that  title. 

EXAMINATION  OF  PARTY,  see  «  Depositions:1 

EXAMINATION  OF  WITNESSES,  ii.  1282. 

Leading  questions,  1283 ;  who  to  examine,  ib. ;  cross-examination,  1284  ; 
re-examination,  1285;  separate  examination,  1287. 

EXAMINED  COPY,  see  «  Copy,"  ii.  752. 

EXCEPTIONS,  BILL  OF,  see  "  Bill  of  Exceptions?  what  it  is,  i.  640; 
when  allowed,  642  ;  form  of,  643. 

EXCEPTION. 

When  to  state  it  in  stating  act  Parliament,  ii.  1025;  in  stating  contract, 
i.  198. 

EXCESS,  see  "  Assault,"  &c.  149. 

Proof,  &c.  of,  in  trespass,  &c.,  ii.  289  ;  in   distress,  action  for,  see 
"  Distress  ;"  as  to  replying  in  false  imprisonment,  ii.  26. 

EXCESSIVE  DISTRESS,  see  "  Distress." 

EXCHANGE,  BILL  OF,  see  "  Bill  of  Exchange." 
Expenses  of  re-exchange,  &c.  i.  479. 

EXCISE-BOOKS. 

When  evidence,  ii.  727  ;  entry  at  excise  proof  partnership,  when,  592. 

EXCISE-OFFICER. 

Action  against,  ii.  485;  limitation  of,  ib. ;  notice  of  action,  ib.  ;  venue 
in,  481. 

EXCOMMUNICATION,  see  "  Attainder." 

EXCUSE. 

Replication  to,  pleas  in,  see  "De  Injuria"  for  presentment  of  bill 
473  ;  for  not  adducing  notice  of  dishonour,  i.  529  ;  profert,  ii.  865. 
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EXECUTED  CONSIDERATION,  see  «  Assumpsit  ;"  contract  will  not  sup- 

port  subsequent  promises,  ii.  1226. 
Executory  consideration,  see  "  Assumpsit ;"  contract,  ii.  105. 

EXECUTED  CONTRACTS,  see  «  Assumpsit;"  «  Fewe/or  arad  Fwidte." 

EXECUTED. 

Pleas  of  accord  must  be,  i.  25. 

EXECUTION  OF  DEED,  see  "  Deed."  ' 

EXECUTION  OF  WILL. 
Proof  of,  ii.  1261. 

EXECUTION,  see  "  Sheriff  writ  of,  see  "  Writ;"  see  "  Bankrupt;"  and 

see  " Handwriting" 
Writ  of,  does  not  alter  property,  until  executed,  ii.  1150. 

EXECUTOR    AND    ADMINISTRATOR,    see   "Partners,"   and   other 

titles. 

Not  liable  for  conversion  of  testator,  ii.  1163 ;  may  sue  heir  for,  1163. 
Where  he  may  support  trover,  ii.  1150. 
I.  IN  ACTIONS  BY. 
FORM  OF  REMEDY,  i.  1105;  when  and  how  they  should  sue,  ib. ;  in 

actions  on  contracts,  ib. ;  for  torts,  1113. 
FORM  OF  PLEADINGS,  1115 ;  declaration,  ib.  j  plea,  1121. 
PRECEDENTS,  1123. 
EVIDENCE  FOR  PLAINTIFF,  1126  ;  of  plt.'s  being  executor  or  administrator, 

ib. ;  mode  of  proof,  1127. 

EVIDENCE  FOR  DEFENDANT,  1129  ;  competency  of  witnesses,  1130. 
COSTS,  1131. 
II.  IN  ACTIONS  AGAINST. 
FORM  OF  REMEDY,  AND  THEIR  LIABILITIES,  1132  ;  for  rent,  ii.  1373  ; 

judgment,  1144. 
FORM  OF  PLEADINGS,  i.  1145;  declaration,  ib. ;  plea,  1149;  Statute  of 

Limitations,  1152 ;  plene  administravit  prater,  1156;   replication, 

1160  ;  judgment  of  assets  quando,  1163. 
PRECEDENTS,  1163. 

EVIDENCE  FOR  PLAINTIFF,  1165  ;  of  deft.'s  being  executor  or  adminis- 
trator, ib. ;  of  assets,  1167  ;  in  action  suggesting  a  devastavit,  1170; 

against  executor  de  son  tort,  1177. 
EVIDENCE  FOR  DEFENDANT,  1180;  in  answer  to  assets,  ib. ;  in  disproof 

of  deft.'s  being  executor,  ib. ;  mode  of  enforcing  judgment,  1183. 
Trespass  by,  for  injuries  to  real  property,  ii.  1124. 
No  action  lies  by  or  against  for  assault,  i.  142. 
Must  join  in  covenant,  858-860-862. 
Ejectment  by,  1012. 

EXEMPLIFICATION. 

Proof  of  records,  judgment,  &c.,  ii.  751 ;  of  letters  patent,  292 ;  of 
decree,  772  ;  of  letters  of  administration,  i.  1165  ;  of  will,  ii.  1261 ; 
of  pope's  bull,  1071. 

EXEMPTION  from  payment  of  tithes,  see  "  Tithes." 
Proof  of  general,  ii.  1069;  of  partial,  1071-1079. 
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EXPENSES,  see  "  Damages." 
Of  witnesses,  ii.  1261. 

EXPULSION,  see  "  Trespass,"  "  Use  and  Occupation." 
Pica  of,  to  avowry  for  rent,  ii.  783 ;  proof  under,  791. 
Trespass  against  tenant  in  common  for,  ii.  1133. 

EXTORTION. 

Action  for  money  obtained  by,  ii.  364 ;  see  "  Sheriff" 

EXTRINSIC. 

Fact  may  be  proved  by  parol  evidence,  ii.  514. 

FACTOR,    see    « Bankrupt,"    "  Principal   and  Agent,"    "  Trespass," 

"  Broker,"  "  Agent." 
Distinction  between,  and  broker,  i.  682;  ii.  685;   who  is,  682;  his 

authority,  682. 

May  maintain  trespass,  ii.  1115. 
May  maintain  trover,  ii.  1151. 

FAILURE  OF  CONSIDERATION,  see  « Assumpsit,"  « Bills  of  Ex- 
change"  "  Consideration,"  "  Money  had  and  Received"  " Part- 
ners" 

FALSE  IMPRISONMENT. 

FORM  OF  REMEDY,  ii.  1 ;  in  general,  ib. ;  commissioners  of  bankruptcy, 
2  ;  magistrates,  ib. ;  no  information,  3  ;  no  conviction,  ib. ;  variance 
between  conviction  and  commitment,  ib. ;  warrant  must  show  juris- 
diction, ib. ;  where  no  jurisdiction,  4 ;  excess  of  jurisdiction,  6  ;  notice 
of  action,  7  ;  other  parties,  constables,  &c.  8 ;  action  against  private 
persons,  9;  ministerial  officer,  ib. ;  party  charging  felony,  11  ;  ob- 
taining warrant,  12  ;  without  warrant,  15 ;  when  process  misapplied, 
12;  when  writ  regular,  13  ;  arrest  of  party  privileged,  ib. ;  breach 
of  peace,  ib. ;  disturbance  in  church,  15 ;  imprisonment  by  military 
officer,  ijb. 

FORM  OF  PLEADINGS,  15  ;  declaration,  ib. ;  venue,  ib. ;  damages,  16; 
plea,  17  ;  not  guilty  by  statute,  18;  justification  under  process,  19; 
on  suspicion  of  felony  without  warrant,  21 ;  breach  of  peace,  23 ; 
amends,  payment  into  court,  24 ;  replication,  26 ;  excess  and  new 
assignment,  27. 

PRECEDENTS,  27. 

EVIDENCE  FOR  PLAINTIFF,  28;  proof  of  imprisonment,  ib. ;  breach  of 
peace,  30  ;  danger,  ib. ;  admission  of  co-trespasser,  31 ;  other  matters, 
ib. 

EVIDENCE  FOR  DEFENDANT,  33 ;  under  general  issue  by  statute,  ib. ; 
arresting  without  warrant,  34  ;  costs,  37 ;  witnesses,  38. 

FALSE  PRETENCES. 

Obtaining  goods  under,  does  not  alter  property,  ii.  1143;  owner  of 
goods  obtained  under,  may  sue,  ib. 

FALSE  RETURN,  see  "  Sheriff." 
FORM  OF  REMEDY,  ii.  38. 

FOKM  OF  PLEADINGS,  39 ;  declaration,  ib. ;  plea,  40. 
PRECEDENTS,  41. 
EVIDENCE  FOR  PLAINTIFF,  43. 
EVIDENCE  FOR  DEFENDANT,  44. 
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FARMER. 

Action  by,  for  tithes,  and  proof  of  being,  see  "  Tithes" 

FARMING  STOCK. 

Stamp  on  insurance  on,  ii.  1003. 

FATHER. 

Action  for  assault  on,  i.  142. 

FEE-SIMPLE. 

Proof  of,  i.  1004. 

FEES  OF  PHYSICIAN,  i.  136. 
FEIGNED  ISSUE,  see  «  Sheriff." 
FELONS  PURCHASING  LANDS,  ii.  1217. 

FELONY,  see  "  Stolen  Goods,"  "  Compounding  Felony?  "  False  Imprison- 
ment." 
Action  against  party  charging,  ii.  11. 

FEME  COVERTE,  see  "  Abatement,"  "  Husband  and  Wife?  «  Cover- 
ture," 15-9. 

Trespass  does  not  lie  against,  by  subsequent  assent,  ii.  1121,  1134;  i. 
194. 

Purchasing  lands,  ii.  1217. 

FENCES. 

Defect  of,  pleas  as  to,  ii.  1105,  1110;  who  a  right  to,  1129;  case  lies 
for  not  repairing,  i.  723. 

FEOFFMENT. 

Effect  of,  in  case  of  fine,  i.  1001  ;  feoffee,  when  liable  for  obstructing 
lights,  120 ;  condition  of,  how  performed,  202 ;  profert  of,  not  neces- 
sary, ii.  712. 

FERRIES,  see  "  Nuisance." 

FILACER. 

Plea  of  privilege  of  "  Abatement" 

FINAL  PROCESS,  see  "  Execution." 

FINDER  OF  PROPERTY. 

When  he  may  sue,  ii.  1113;  when  he  may  be  sued,  1157;  lion  of, 
302. 

FINE  AND  RECOVERY. 

Proof  of,  ii.  47 ;  chirograph  of,  proof  by,  47 ;  entry  to  avoid,  &c.  i. 
1001. 

FINES. 

Assumpsit  for,  i.  163 ;  debt  lies  for,  897. 

FIRE,  see  "  Case,"  "  Trespass." 

Action  on  policy  against,  ii.  246 ;  proof  of  loss  by,  247 ;  liability  of 
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FI R  E — continued. 

carrier  for  loss  by,  i.  712 ;  tenant  liable  for  rent  though  premises 
destroyed  by,  ii.  284,  1171  ;  action  for  work  done,  though  destroyed 
by  fire,  1297. 

FIRST  FRUITS  AND  TENTHS. 
Proof  of,  ii.  737. 

FISH. 

Trespass  for  taking,  ii.  1112. 

FISHERY. 

Proof  of  right  of,  ii.  173,  259,  677  ;  ejectment  for,  i.  981. 

FIXTURES,  see  "  Trespass,"  "  Trover,"  "  Goods  sold,  $c.,"  "  Vendor  and 

Vendee." 
Who  may  sue  for  injury  to,  ii.  1114,  1115;  not  recoverable  in  action 

for  goods  sold,  291 ;  what  recoverable,  1147. 
Trover  does  not  lie  for,  ii.  1155. 

FLEET  BOOKS,  see  "  Public  Documents." 
FLEET  MARRIAGES,  see  " Public  Documents" 
FLOWING  WATER,  see  "  Watercourse." 

FORBEARANCE,  see  "  Guarantee,"  and  other  titles. 

Assumpsit  lies  in  consideration  of,  i.  163;  assignee  of  contract  pro- 
mising is  liable,  179; 'so  is  executor,  1136;  statement  of  considera- 
tion of,  186;  what  sufficient  consideration  of,  194. 

FORCE,  see  "  Trespass," 

When  may  be  used,  i.  144. 

FORCIBLE  ENTRY. 

Party  not  liable  for,  by  subsequent  assent  to,  ii.  1121. 

FOREIGN  ATTACHMENT,  ii.  48. 
Pleadings  as  to,  ii.  48, 
Garnisher  under,  when  competent  witness,  ii.  50. 

FOREIGN  BILL  OF  EXCHANGE,  see  «  Bill  of  Exchange." 

How  to  describe,  ii.  488  ;  acceptance  of,  i.  465  ;  stamps  on,  559 — 565, 
988;  protest  of,  447,  ii.  719. 

FOREIGN  CERTIFICATE. 
When  a  discharge,  i.  442. 

FOREIGN  COURT  AND  JUDGMENT. 
Assumpsit  lies  for,  i.  163. 
Pleadings  as  to,  ii.  50,  55  ;  effect  of,  53 ;  mode  of  proof  of,  53. 

FOREIGN  INSTRUMENT. 

Stamps  on,  ii.  987,  988. 
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FOREIGN  LANGUAGE. 

When  to  translate  bill  of  exchange  from,  i.  450 ;  when  to  translate 
libel,  ii.  915,  920. 

FOREIGN  LAW. 

Pleadings  as  to,  i.  672  ;  ii.  53  ;  effect  of,  ib. ;  proof  of,  54,  57  ; 

FOREIGN  MARRIAGES,  see  «  Crim.  Con." 

FOREIGN  MONEY. 

How  stated,  &c.  i.  460 ;  ii.  362 ;  tender  of,  1054. 

FOREIGN  PLEA,  see  "Abatement" 
FOREIGNER,  see  "Alien." 

FOREST  LAWS. 

Not  ex  qfflcio  taken  notice  of,  920. 

FORFEITURE. 

Ejectment  for,  proof  of,  i.  1037;  waiver  of,  1041. 
Determination  of  tenancy  by,  i.  1037. 

Plea  of,  in  action  for  calls,  ii.  547,  647 ;  mode  of  declaring,  of  shares, 
561. 

FORGERY,  see  «  Illegal  Consideration." 

Action  to  recover  money  paid  under,  see  "Money  had  and  Received;" 
when  holder  may  recover  against  acceptor  of,  where  acceptor  gives 
a  fresh  bill,  i.  509,  572 ;  how  and  who  competent  to  prove,  634 ;  in- 
spection of  instrument  to  prove,  ii.  224;  payment  to  executor  of 
forged  will,  ii.  632.  1271. 

FORGETFULNESS  OF  FACTS. 

Money  paid  under,  recoverable  back,  ii.  391. 

FRANCE. 

Law  of,  how  proved,  see  " Foreign  Law" 

FRAUD,  see  different  actions  throughout  the  work. 

Defence  in  action  by,  principal  against  agent,  i.  101 ;  where  judgment 
signed  on  warrant  of  attorney  obtained  by,  assumpsit  will  not  lie  to 
recover  money  levied  on  a  fi.  fa.  thereon,  i.  163 ;  ii.  359. 

Defence  to  action  on  bill  or  note,  594 — 598. 

In  action  on  bond,  669,  678. 

Carrier  may  show,  of  pit.  706. 

Where  creditor  is  induced  by,  to  accept  composition,  822. 

Form  of  remedy  for,  ii.  67 ;  pleadings  as  to,  60  ;  when  ground  of  de- 
fence, ib. ;  declaration,  ib. ;  its  effects  in  general,  63 ;  evidence  of, 
64—70. 

In  effecting  policy  of  insurance,  ii.  249. 

Money  obtained  by,  recoverable  back  as  money  had  and  received,  ii. 
384. 

Parol  evidence  of,  admissible,  ii.  502. 

Defence  of  in  action  by  vendor  against  vendee,  ii.  1215. 

In  obtaining  will,  ii.  1271. 
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FRAUDS,  STATUTE   OF,  see  "  Goods  5aW,"  "  Bargained  and  Sold," 

"  Guarantee"  "  Vendor  and  Vendee" 

Proof  of  contract  of  purchase  as  required  by,  ii.  1198,  1199. 
Contract  relating  to  railway  shares  not   an  interest  in  hind  within,  ii. 

623;  as  to  wills,  ii.  1260  ;  need  not  he  pleaded,  126  ;  statement  of 

observance  of  requisites  of,  ib.  ;  us  to  a  delivery  of  goods  within,  ib. ; 

as  to  liability  of  executor,  i.  138. 

FRAUDULENT  CONVEYANCE,  see  "  Conveyance*"  «  Bankruptcy,"  i. 

387. 
Assignment  impeachable  as,  ii.  70;  what  amounts  to,  71 — 75. 

FRAUDULENT  SURRENDER  OF  COPYHOLD,  see  "Bankruptcy." 

FREEHOLD,  AND  FREEHOLDER. 

Ejectment  for,  proof  of  title,  i.  998;  by  heir  of,  1004  ;  by  devisee  of, 
1007  ;  indebitatus  count  does  not  lie  lor  freehold  sold,  see  "  Vendor" 
&c. ;  ii.  781 ;  when  freeholder  to  prescribe,  606 ;  justification  by 
freeholder,  see  "  Trespass" 

FREE  WARREN. 

Owner  of,  suing,  ii.  1129. 

FREIGHT,  see  "  Assumpsit." 
Who  to  sue  for,  i.  171. 
FORM  OF  REMEDY  AND  PLEADINGS,  ii.  75. 
PRECEDENTS,  77. 
EVIDENCE  FOR  PLAINTIFF,  77 ;  contract  of  freight,  ib. ;  delivery  of 

cargo,  80;  amount  recoverable,  81. 
EVIDENCE  FOR  DEFENDANT,  82  ;  witness,  85. 

FRIENDS,  ALIEN,  see  "  Aliens." 

FULLER. 

Lien  of,  see  " Lien" 

FUNERAL  EXPENSES. 

Executor's  liability  for,  i.  1139;  of  wife,  husband's  liability  for,  ii.  410. 

FUTURE  LEASE,  1021—1024. 

GAME. 

Property  in,  and  action  for  injury  to,  ii.  1112;  case  does  not  lie  for 
frightening,  i.  723. 

GAMEKEEPER. 

Appointment  of,  how  proved ;  see  "  Pallic  Document" 

GAMING,  see  "  Assumpsit,"  "  Bankruptcy,"  "  Illegal  Consideration." 

Pleading  as  to,  ii.  202,204;  defeats  bankrupt's  certificate,  i.  443;  when 
defence  to  action  on  bill,  589;  for  money  lent,  ii.  402;  debt  lies  by 
assignees  of  bankrupt  to  recover  money  lost  at,  i.  329. 

GAOLER,  see  «  Officer." 

Actions  by,  against  executor,  for  provisions  furnished  to  testator,  i.  1135. 

GARNISHEE. 

Not  admissible  as  witness,  ii.  50. 
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GAVELKIND. 

Customs  in,  not  stated  in  pleading,  i.  883. 

GAZETTE. 

Proof  of,  and  by,  ii.  722 ;  notice  in,  of  dissolution,  ii.  615. 

GENERAL  ISSUE,  see  different  actions  throughout  the  work. 

What  amounts  to,  in  assumpsit,  i.  43  ;  in  assault  and  battery,  145, 156. 

In  action  for  demurrage,  945. 

General  rules  as  to  pleading,  ii.  647 ;  in  case,  see  "  Case;"  in  slander, 

ii.  930 — 938 ;  evidence  under,  964. 
In  trespass,  ii.  1197;  what  put  in  issue  by,  ib. ;  for  injuries  to  personal 

property,  1100,  see^"  Trover" 

GENTOO. 

When  good  witness,  ii.  1274. 

GIFT. 

What  amounts  to,  ii.  400,  1148. 

GIVING  TIME. 

To  parties  to  bill  or  note,  where  a  defence,  i.  604 — 608;  to  creditor  dis- 
charges surety,  824. 

GOD,  ACT  OF. 

When  excuse  for  escape,  i.  1083. 

GOOD  FRIDAY. 

Notice,"  &c.,  of  dishonour  of  bill  on,  i.  532. 

GOODS. 

How  to  describe,  in  trover,  ii.  1140 ;  in  detinue,  i.  958. 

GOODS  BARGAINED  AND  SOLD. 

Contract  of  sale  under  Statute  of  Frauds,  ii.  105  ;  what  within  the  act, 
105  ;  sufficiency  of  note  or  memorandum,  107 ;  what  sufficient  writ- 
ing within,  108  ;  proof  of  delivery  and  acceptance  of  part  of,  i.  112; 
what  amounts  to  delivery,  ib. ;  payment  in  earnest  or  part  payment, 
113 ;  damages,  113;  acceptance  of  offer  by  post,  ib. 

Action  for  not  delivering,  ii.  114,  124;  contract  of  sale,  114;  readiness 
to  complete  and  accept,  ib. ;  acceptance  of  offer  by  post,  ib. ;  dam- 
ages, 116;  evidence  for  deft.,  117. 

Action  for  not  accepting,  ii.  122. 

Evidence  in  action  against  agent,  for  loss  of,  i.  98 ;  for  not  using  due 
care  in  selling,  98 ;  for  misconduct  in  purchase  of,  ib. ;  for  not  in- 
suring, 99;  aliens,  111 ;  action  for  slander  of,  ii.  908. 

GOODS  SOLD. 

FORM  OF  REMEDY  FOR,  ii.  86. 

FORM  OF  PLEADINGS,  ib. ;  declaration,  ib. 

PRECEDENTS,  92. 

EVIDENCE  FOR  PLAINTIFF,  ib. ;  in  action  for  goods  SOLD  and  DELIVERED, 
ib. ;  contract  of  sale,  ib.;  proof  of  delivery  and  acceptance  within  the 
Statute  of  Frauds,  ib. ;  plt.'s  property  in  the  goods,  99 ;  price  of 
goods,  105. 

EVIDENCE  FOR  DEFENDANT,  117. 
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GOVERNMENT  AGENTS. 
Liability  of,  i.  108,  755. 

GOVERNORS  OF  POOR,  &c. 
When  incompetent,  ii.  1278. 

GRANT,  see  "  Charter?  "  Presumptive  Evidence?  i.  804,  1001,  1051. 
Presumptions  of,  ii.  674 ;  i.  779  ;  ii.  1247 ;  constitution  of,  1248 ;  proof 

in  answer,  1251 ;  of  common,  i.  803. 
Right  to  lights  by,  i.  118. 
Proof  of  private  way  by,  ii.  1247 ;  twenty  years'  uninterrupted  enjoy • 

ment  of,  ib. ;  presumptive  evidence  of  may  be  rebutted,  ib.,  1251. 
In  pleading  private  way  by,  deft.'s  title  must  be  shown,  1253. 

GRANTS  AND  LICENSES. 
By  kings  and  others,  ii.  722. 

GRATUITOUS  AGENT. 
When  liable,  i.  99,  103. 

GROUND-RENT,  see  "  Payment? 

GUARANTEE. 

FORM  or  REMEDY,  ii.  124;  i.  163. 

FORM  OF  PLEADINGS,  125 ;  declaration,  ib. ;  plea,  127  ;  replication,  127. 

PRECEDENTS,  129. 

EVIDENCE  FOR  PLAINTIFF,  129 ;  inducements,  ib. ;  proof  of  the  con- 
tract in  writing,  under  the  Statute  of  Frauds,  ib. ;  when  statute  does 
not  apply,  133 ;  forbearance  to  sue,  134  ;  assignment  of  debt,  i.  134; 
indemnity,  135 ;  form  of  note,  &c.,  in  writing,  137  ;  past  considera- 
tion, 139;  what  contracts  within  the  act,  140;  stamp,  145;  plt.'s 
performance  of  contract,  ib. ;  breach,  ib. ;  damages,  148. 

EVIDENCE  FOR  DEFENDANT,  149;  verdict,  156. 

GUARDIAN,  see  "  Admissions?  "  Chancery?  "  Infant" 
Ejectment  by,  i.  1015. 
Where  they  become  trespassers,  ii.  1132. 

GUESTS,  see  "  Innkeeper." 

HABEAS  CORPUS. 

Proof  of,  in  escape,  where  prisoner  removed  by,  i.  1078. 

HAD  AND  RECEIVED,  see"  Money  had  and  received." 

HANDWRITING. 

Of  party  to  bill  or  note,  i.  491 ;  proof  of,  by  admissions,  493,  508;  how 
proved,  ii.  157 ;  knowledge  from  correspondence,  158;  comparison 
of  hands,  159;  subscribing  witness's,  161. 

HARBOURING  APPRENTICE,  &c. 
Action  for,  see  "  Apprentice" 

HEARSAY  EVIDENCE,  see  "Admission? 

BY  PAROL,  ii.  162  ;  when  inadmissible,  ib. ;  when  admissible,  ib;  when 
forming  part  of  the  res  gesta,  164;  dying  declaration,  165;  pedi- 
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HEARSAY  EVIDENCE,— continued. 

gree,  ib. ;  post  litem  motam,\.  167;  when  admissible  against  wit- 
nesses' interest,  170. 

BY  WRITINGS,  171 ;  generally,  ib. ;  when  forming  part  of  the  trans- 
action, ib. ;  ancient  documents,  172. 

BY  PERSONS  DISINTERESTED,  173  ;  against  interest,  174. 

HEATHENS,  see  "  Witness,"  ii.  1229. 
HEDGES,  see  "Fences,"  ii.  1129. 

HEIR. 

Where  to  sue  on  covenant,!.  860,  862  ;  ejectment  by,  1004  ;  by,  of  copy- 
hold, 1007. 

ACTIONS  BY.  Form  of  remedy  and  pleadings,  ii.  179,  180;  prece- 
dents, 181 ;  evidence,  ib. 

ACTIONS  AGAINST.  Form  of  remedy,  ii.  181 ;  form  of  pleading,  182  ; 
declaration,  ib. ;  plea,  ib. ;  replication,  ib.  ;  precedents,  184 ;  evidence, 
ib. 

Liable  in  action  by  executor  for  conversion,  ii.  1163. 

HEIR-LOOM. 

Detinue  for,  i.  957. 

HERALD'S  BOOKS. 
Proof  by,  ii.  735. 

HERIOTS. 

Trover  lies  for,  ii.  1151. 

Replevin  as  to,  ii.  769  ;  proof  as  to,  ii.  171  ;  i.  884 ;  ii.  503. 

HIGHER  SECURITY. 

Action  must  be  brought  on,  i.  164. 

HIGHWAY,  see  "  Way." 

Parties  acting  under  Highway  Act,  when  may  plead  the  general  issue, 
ii.  482 ;  venue  in  action  against  parties  acting  under,  i.  481  ;  right 
to  lands  adjoining,  ii.  1130;  action  by  surveyors  in  debt,  for  com- 
pensation-money, i.  899  ;  ejectment  for,  i.  981. 

HIRE  OF  CHATTELS. 

Action  relative  to,  ii.  185 ;  indebitatus  count  for  the  use  and  hire  of 

chattels,  ib.  ;  when  owner  of  may  sue,  see  "  Trover" 
How  far  letting  to  hire  a  trading,  i.  369. 

HIRING,  see  "  Master  and  Servant." 

HISTORIES. 

Proof  by,  ii.  738. 

HOLIDAY,  see  "  Sunday." 

Presentment  of  bill  due  on,  and  notice  of  dishonour  on,  i.  532. 

HORSES. 

As  to  racing,  see  " Illegal  Consideration" 
Action  for  price  of,  see  "  Goods  sold"  &c. 
Action  for  breach  of  warranty  of,  see  "  Warranty" 
Liability  of  hirer  of,  ii.  285;  damages  for  horse-keep,  1232;  trover 
for  stolen  horse,  ii.  1149. 
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HOTEL  KEEPERS,  sec  "  Bankrupt,"  "  Innkeepers." 

HOUSE  OF  LORDS. 

Judgment  in  proof  of,  ii.  256  ;  see  "  Parliament." 

HUNDRED. 

May  sue  for  escape,  i.  1076. 

HUSBAND. 

May  sue  for  assault  on  deft.,  i.  142  ;  where  breach  of  covenant  by,  to 
pay  sepnnite  allowance,  assumpsit  lies  for  necessaries,  165;  liable 
for  work  done  by  servant  where  wife  covenants  without  authority, 
lt>6. 

May  sue  for  malicious  prosecution  of  wife,  ii.  320. 

Seised  jure  uxoris  holding  over,  is  a  trespasser,  ii.  1133. 

Where  liable  on  wife's  covenant,  864. 

HUSBAND  AND  WIFE,  ACTIONS  BY. 

FORM  OF  REMEDY,  ii.  187 ;  when  they  may  be  sued,  ib. 
FORM  OF  PLEADINGS,  191. 
PRECEDENTS,  ib. 
EVIDENCE,  ib. 
ACTIONS  AGAINST. 

FORM  OF  REMEDY,  193 ;  when  they  may  be  sued,  ib. 

FOKM  OF  PLEADINGS,  195. 

PRECEDENTS,  ib. 

EVIDENCE,  196  ;  action  against  husband  on  wife's  contract,  196  ; 

proof  of  marriage  i.  199. 
Not  competent  witnesses,  ii.  1279. 

IDENTITY. 

Of  parties  to  bill  or  note,  i.  518. 

To  proceedings  in  Chancery,  774. 

Of  party  exf-cuting  deed,  9D5. 

Of  premises  in  ejectment,  1002. 

Proof  of,  in  general,  i.  510,  518 ;  ii.  161  ;  of  party  admitted  to  copy- 
hold, i.  1008  ;  in  action  on  bill,  510,  518  ;  in  action  for  a  crim.  con. 
876. 

IDIOT,  see  "  Lunacy," 

Tender  on  beha'lf  of,  ii.  1047 ;  plea  by,  ii.  318  ;  effect  of,  ib.;  proof  as 
to,  ib. 

IGNORANCE  OF  SURGEON. 
Case  lies  for,  i.  135. 

ILLEGAL  CONSIDERATION,  see  «  Usury"  «  Stock- Jobbing,"  "  Deed" 

"  Bills  of  Exchange"  "  Money  paid"  "  Money  had  and  received" 

"  Gaming"  "  Partner." 

A  defence  to  an  action  on  a  bill  or  note,  i.  589 — 593. 
In  action  on  bond,  665. 

Pleadings  as  to,  ii.  ^00;  replication,  ib. ;  effect  of,  ib. ;  proof  of,  205. 
Where  money  paid  on,  recoverable  back,  394 ;  396;  sale  of  office, 

194. 

In  action  for  use  and  occupation,  ii.  1178. 

ILLEGAL  DISTRESS,  see  "Distress." 
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ILLEGALITY,  see  "  Illegal  Consideration,"  "  Co-partnership,"  ii.  623. 
Of  debt,  proved  by  unstamped  instrument,  ii.  1021. 

ILLEGALITY  OF  ACT. 

Immaterial  in  trespass,  see  "  Trespass" 

ILLEGITIMACY. 

Evidence  of,  i.  978,  1004,  1043;  ii.  165;  where  wife  competent  to 
prove,  i.  1064;  bad  character  of  praties  may  be  proved  in  questions 
of,  775. 

ILLEGITIMATE  CHILD. 

Where  father  liable  for  support  of,  i.  191. 

ILLITERATE  PERSON,  see  "  Witness,"  «  Lunacy." 

Effect  of,  as  to  witness  being,  ii.  1274 ;  incompetent  to  attest  will, 
1264. 

ILLNESS. 

Absence  of  witness  on  account  of,  i.  938 ;  presentment  of  bill,  and 
notice  of,  in  case  of,  522. 

IMMATERIAL  AVERMENTS. 

Need  not  be  proved,  i.  1091. 

IMMATERIAL  MATTER,  see  «  Surplusage." 
IMMEDIATE  INJURY,  see  "  Trespass." 

IMMORAL  CONTRACT. 

What,  see  " Illegal  Consideration" 

IMMORALITY,  see  "  Illegal  Consideration." 
Vitiates  a  bill  or  note,  i.  598. 

IMPLIED  CONTRACT,  see  "Assumpsit,"  "  Covenant,"  i.  339  ;  "  Agents," 
ii.  734 ;  " Partners"  709 ;  and  other  titles. 

IMPOSSIBILITY  OF  PERFORMANCE,  i.  212;   performance    rendered 
impossible  by  act  of  party,  212. 

IMPRISONMENT,   see  "False  Imprisonment,"  "Assault,"  "Malicious 
Arrest  and  Prosecution." 

INCEPTION  OF  RISK,  ii.  239. 

INCLOSURE,  see  "  Ejectment,"  "  Way." 

Commissioners'  award  under  inclosure  act,  i.  288. 

INCONTINENCE 

Slander  for  imputing,  ii.  903. 

INDEBITATUS  COUNTS,  see  «  Assumpsit,"  "  Delt." 

INDECENCY  OF  EVIDENCE, 

No  objection  to  its  admission,  ii.  833  ;  should  not  be  stated  in  pleadings, 
i.  132. 

INDEMNITY,  see  "  Guarantee." 

Where  must  be  in  writing,  ii.  135. 
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INDEMNITY— continued. 

Assumpsit  lies  on,  i.  164 ;  where  bond  given  to  surety  who  is  called  on 
to  pay,  must  sue  on  bond,  i!>. 

Offering,  on  lost  bill,  i.  490;  proof  of  payment,  in  action  for  not  indem- 
nifying, 547;  of  sheriff,  when  good,  ii.  203. 

INDENTURE,  see  "  Deed." 

INDICTMENT,  how  proved,  see  "  Malicious  Prosecution." 

INDORSEE  AGAINST  INDORSER,  i.  545. 

INDORSEMENT,  see  «  Bill  of  Exchange." 
For  bail,  i.  309,  312. 

INDUCEMENT  IN  SPECIAL  COUNTS,  see  « Assumpsit,"  ^Declara- 
tion" "  Slander,"  and  other  titles. 

Need  not  be  proved,  i.  1092. 

In  action  on  guarantee,  ii.  129. 

Where  traversable,  940;  proof  of,  946. 

Statement  of,  in  assumpsit,  i.  185;  proof  of,  184;  in  covenant,  865; 
in  debt,  900;  in  case,  728;  in  slander,  ii.  211,  914,  946  ;  in  tres- 
pass, ii.  1093. 

INDUCTION  AND  INSTITUTION,  see  "Rector,"  «  Tithes,"  i.  1115. 
Parson,  after  induction,  may  sue  in  trespass,  ii.  1128. 

INEVITABLE  ACCIDENT,  see  «  Case." 
Loss  by  carrier  in  consequence  of,  i.  712. 

INFAMY. 

Incompetency  of  witness,  ii.  1275. 

Pleadings  as  to,  ii.  "207  ;  precedents,   209 ;  effect   of,  ib. ;  what  are 

necessaries,  211  ;  evidence,  213. 
Whether  it  vacates  will,  ii.  1271. 

INFANCY,  see  "  Bankrupt,"  "  Ejectment,"  "  Abatement,"  and  the  differ- 
ent actions  throughout  the  work. 

Pleadings  relative  to,  ii.  207. 

Effect  of,  ii.  207  ;  abates  suit,  when,  2 ;  how  far  he  can  give  currency 
and  liable  to  a  bill  of  exchange,  i.  573  ;  account  stated  by,  48  ;  not  a 
trespasser  by  mere  command  or  assent,  ii.  1121;  trover  against,  ii. 
1163;  Statute  of  Limitations  as  to,  i.  1051;  ii.  305;  apprentice, 
when  liable,  i.  136;  payment  of  money  into  court  does  not  prevent 
deft,  availing  himself  of,  ii.  430 ;  how  far  infant  may  be  bankrupt,  i. 
372  ;  if  one  of  parties  infant,  how  contract  may  be  described,  i.  452, 
454 ;  infant  partner  need  not  be  joined,  179 ;  ii.  325 ;  infant  execu- 
tor, i.  1111,  1149. 

INFANT. 

•Where  bond  given  by,  for  necessaries,  i.  164;  where  may  sue  on  a 

contract  to  pay  rent  to  guardian,  171 ;  not  capable  of  making  or 

indorsing  bill  or  note,  572. 
May  plead  infancy  to  action  on  bond,  668. 
Partnership,  contract  by,  ii.  622. 
Is  liable  for  conversion,  ii.  1163. 
Purchasing  lands,  ii.  1217. 
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INFERIOR  COURTS,  see  "  Judgment,"  "  Trespass." 

Judgment  in,  proof  of,  ii.  751;  effect  of  judgment  in,  ii.  214,  257 ; 
pleas  to  jurisdiction  of,  i.  5;  autre  action  in,  cannot  be  pleaded  to 
action  in  superior,  21 ;  venue,  how  to  be  laid  in,  915;  when  action 
on  bail-bond  must  be  brought  in,  308  ;  pleas,  justifying  under  process 
of,  how  to  describe  proceedings,  &c.,  ii.  21 ;  several  pleas  not  allowed 
in,  ii.  665  ;  action  on  judgment  in,  ii.  254. 

Actions  removed  from,  i.  917;  effect  of  judgment,  ii.  213. 

INFORMATION. 

Action  against  magistrate  for  issuing  warrant  without,  ii.  3. 

INFORMER. 

Pendency  of  another  action  by,  i.  22 ;  competency  as  witnesses,  ii. 
1027,  1276;  action  by,  ii.  1025;  how  to  frame  declaration  at  the 
suit  of,  ii.  1027  ;  damages  of,  i.  889  ;  commencement  of  declaration, 
i.  911. 

INHABITANTS,  see  «  Common." 

When  competent  witnesses,  i.  805;  ii.  1252. 
"Whether  may  buy  lands,  ii.  1216. 

INITIALS. 

Sufficient  signature,  when,  ii.  144  ;  see  "Misnomer" 
Of  Christian  name  in  pleading,  i.  172,  450. 

INJUNCTION,  see  "  Chancery." 

To  restrain  trespass,  see  "  Trespass." 

INJURY,  see  "  Case,"  "  Trespass,"  "  Trover,"  "  Nuisance,"  and  other  titles. 
Statement  of,  ii.  1095;  proof  of,  1117,  1133. 
Proof  that  deft,  caused,  in  case  for  obstructing  lights,  i.  124;  proof  of, 

ib. ;  statement  of,  in  case,  735 — 739. 
In  action  for  injury  to  common,  797. 
In  action  for  nuisance,  ii.  473. 

INNKEEPER,  see  "  Bankrupt." 

Actions  against,  ii.  214;  liability  to  and  for  guests,  214 ;  lien  by  law, 

215. 

Form  of  remedy  and  pleadings,  ii.  216. 
Evidence  of  plaintiff,  216. 
Evidence  for  deft.,  217. 
Action  by,  for  slander,  ii.  948. 

INNOCENCE,  presumption  of,  see  "  Presumptive  Evidence,"  ii.  679. 

INNUENDO. 

Statement  of,  in  slander,  ii.  922 ;  proof  of,  962. 

INQUIRY. 

Writ  of,  in  what  cases  necessary,  ii.  218 ;  evidence  on,  218. 

INQUISITION. 

Effect  of,  ii.  219  ;  proof  of,  221 ;  of  lunacy,  see  "  Lunacy." 

INSANITY,  see  «  Lunacy." 

Whether  it  vacates  will,  ii.  1271. 
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INSOLVENCY. 

Defence  to  action  on  bond,  i.  6G5 ;  discharge  of,  under  Insolvent  Acts, 

ii.  224 ;  what  rights  of  action  pass  to  assignees  on,  744 ;  effect  of, 

221 ;  pleadings  relative  to,  223 ;  must  be  replied  to  plea  of  set-off, 

ib. ;  evidence,  223. 

When  an  answer  to  action  for  use  and  occupation,  ii.  1177. 
Declaration,  &c.,  of  an  act  of  bankruptcy,  i.  399 ;  though  acceptor 

insolvent,  bill  must  be  presented  to,  &c.,  522,  531 ;  action  against 

agent  for  selling  goods  to  insolvent,  98. 

INSOLVENT. 

Liable  for  conversion,  ii.  1163. 

Where  may  support  trover,  ii.  1150. 

Evidence  against  agent  for  selling  goods  to,  i.  98,  102. 

Cannot  bring  trespass  for  arrest,  where  discharged  under  act,  ii.  1090. 

Pleadings  relative  to,  ii.  223. 

Effect  of,  ii.  221 ;  when  insolvent  may  sue,  ii.  222. 

Evidence,  ii.  223;  omission  of  debt  in  schedule,  ii.  221. 

INSPECTION  OF  WRITINGS,  &c. 

Private  documents,  ii.  224 ;  public  documents,  224,  227. 

INSTALMENTS. 

When  assumpsit  the  peculiar  remedy  for,  i.  163;  when  debt  does  not 
lie,  i.  899 ;  covenant  lies,  when,  854  ;  bond  payable  on,  within  8  &  9 
Will.  IV.  c.  11,  i.  649;  as  to  variance  in  statement  of,  in  bill,  i.  472  ; 
interest  xm  bill  payable  by,  i.  499,  500. 

INSTITUTION  AND  INDUCTION,  see  «  Tithes." 
How  proved,  i.  1015,  ii.  1065. 

INSUFFICIENT  CONSIDERATION,  i.  194. 

INSURANCE. 

Policy  broker  must  be  sued  for  premiums  of,  i.  176. 

Actions  on  policies  of,  229. 

FORM  OF  REMEDY  ON,  ii.  229. 

FORM  or  PLEADINGS,  ii.  231 ;  declaration,  ib. ;  plea,  234. 

PRECEDENTS,  ii.  235. 

EVIDENCE  FOR  PLAINTIFF  in  actions  on  marine  policy,  ii.  235 ;  policy, 
ib. ;  interest  of  insured,  237;  the  inception  of  risk,  239 ;  shipment  of 
the  goods,  ib. ;  compliance  with  warranties,  ib. ;  pr^of  of  license,  241 ; 
of  loss,  243 ;  other  losses,  243 ;  the  loss  and  damages,  244 ;  effect  of 
payment  of  money  into  court,  245. 

In  actions  on  life  policy,  ii.  245 ;  interest  and  right  to  sue,  ib. ;  compli- 
ance with  warranties  and  conditions,  ib. ;  death,  246. 

In  actions  on  fire  policy,  ii.  246 ;  interest  and  right  to  sue,  247  ;  com- 
pliance with  warranties,  &c.,  ib. ;  loss  by  fire,  &c.,  ib. 

EVIDENCE  FOR  DEFENDANT,  ii.  248 ;  inspection  of  papers,  ib. ;  fraud, 
&c.,  ib. 

COMPETENCY  OF  WITNESS,  ii.  ^43. 

Stamps  on,  ii.  1003,  1017  ;  hew  to  be  affixed,  ii.  1017. 
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INSURANCE-BROKER,  see  «  Bankrupt,"  "  Broker." 

Lien  of,  ii.  301 ;  set-off,  as  to,  ii.  875 ;  action  against,  by  principal  for 
money  received,  ii.  365.  * 

INSURING. 

Ejectment  for  not,  i.  1039 ;  action  against  agent  for  not  insuring  i. 
99—102. 

INTENT,  see"  Malice." 

In  general,  does  not  affect  form  of  action,  i.  737;  ii.  1086;  when  to  be 
alleged  in  pleading,  i.  737;  considered  in  damages,  ii.  1121. 

INTENT  OF  WRONGDOER,  see  «  Trespass." 

INTEREST. 

When  assignees  of  bankrupt  may  recover,  i.  328;  on  a  bill  or  note, 
499. 

Form  of  remedy  and  pleadings,  ii.  250 ;  when  recoverable,  251  ;  evi- 
dence, ib. ;  amount  of,  252. 

Incompetency  of  wimess  for,  1275 ;  how  removed,  1277 ;  when  ob- 
jection to  be  taken,  ib. 

What  sufficient  in  action  on  policy  of  insurance,  proof  of,  ii.  237. 

INTERESTED  PARTIES, 
Admissions  by,  i.  73. 

INTERESTED  WITNESS,  see  «  Witness." 

INTERESTED  WITNESSES. 

Who  are,  for  attestation  of  will,  ii.  1265. 

INTERLINEATION, 

Proof  to  explain  in  written  contract,  i.  239. 

INTERNATIONAL  COPYRIGHT,  see  «  Copyright." 

INTERPRETER. 

When  privileged  from  disclosing  facts,  ii.  1281. 

INTERROGATORIES. 

Depositions  under,  see  "  Chancery." 

INTOXICATION,  see  «  Drunkenness." 
INVENTIONS,  see  "  Case." 

INVENTORY,  see  "  Appraisement." 

When  evidence  of  assets,  i.  1167;  when  making  it  renders  party  a 
trespasser,  ii.  1118. 

INVOICE. 

Proof  of,  i.  700. 

IOU. 

Evidence  of  account  stated,  see  "Account  stated;"  stamp  on,  ii.  1005. 

VOL.  It.,  Part  2.— 38 
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1  O  U — continued. 

Evidence  of  money  lent,  ii.  401. 

IRELAND. 

As  to  Irish  Marriage,  see  "  Crim.  Con."  "  Irish  Judgment"  "Foreign 
Judgment" 

Marriage  in,  i.  877;  bankrupt's  certificate  in,  i.  442;  judgment  of,  525; 
action  on  judgment  of,  ii.  53;  division  of  counties  in,  not  noticed  <x 
ojficio  here,  i.  920;  allegation  of  bill  being  drawn  in,  i.  455;  is  be- 
yond the  sea  under  Statute  of  Limitations,  ii.  311. 

IRISH  JUDGMENT,  sec  "  Judgment." 

ISSUE. 

Affirmative  of,  must  be  proved,  i.  1088 ;  substance  of,  to  be  proved, 
1092 ;  evidence  must  be  confined  to,  ib. 

JACTITATION  OF  MARRIAGE. 

Sentence  of,  i.  978. 

JEWS. 

How  sworn,  ii.  1274. 

JOINDER,   see    "Declaration,"    "Executors,"   "Husband  and   Wife," 

"  Bankruptcy,"  i.  202,  203 ;  «  Partners." 

What  forms  of  action  may  be  joined  together,  i.  925;  how  to  take  ad- 
vantage of  misjoinder,  ib. 

JOINDER  OF  COUNTS. 

In  actions  by  assignees  of  bankrupts,  i.  345;  in  general,  924. 

JOINDER  OF  PARTIES,  see  «  Non-joinder,"  179. 

JOINT  CONTRACT. 

Who  to  sue  on,  i.  169 ;  where  several  as  well  as  joint,  178. 

JOINT-STOCK  COMPANY,  see  "  Bankrupt,"  "  Partners." 
Who  liable  for  goods  supplied  to,  i.  177. 
Right  and  liabilities  of,  between  members  of,  ii.  533. 
Transfer  of  shares  of,  560. 

Evidence  against  shareholders  in  joint-stock  banking  companies,  597. 
Bills  drawn  by,  603. 
Shares  in,  not  within  Stock  Jobbing  Act,  ii.  623. 

JOINT-TENANT,  see  "  Partner,"  "  Ejectment,"  "  Trespass." 
Distraining  as  bailiff  of  the  other,  ii.  762. 

JOINT-TENANTS. 

Not  liable  to  each  in  trespass,  ii.  1119;  unless  for  distraining  chattel, 
1119;  must  join  for  injuries  to  lands,  1133;  trover  does  not  lie  for 
chattel  in  possession  of  one  against  companion,  1163;  unless  de- 
stroyed, 1164. 

Actions  of,  against,  759 ;  see  "  Ejectment,"  1014 ;  "  Partners." 
Holding  over  by  one  will  not  charge  the  other  with  rent,  ii.  1177. 

JOURNALS  OF  PARLIAMENT,  see  "Parliament." 
Evidence  as  to,  ii.  495-721. 
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JUDGE. 

Not  liable  to  be  sued,  when,  ii.  261. 

JUDGE  OF  COUNTY  COURT. 

Not  liable  in  trespass  for  erroneous  judgment,  ii.  1089. 

JUDGE'S  ORDER. 

Admissions  by,  i.  61 ;  to  tax  bill,  evidence  of  retainer,  see  "  Attorney" 

JUDGMENTS,  see  "  Chancery." 

On  issue  on  plea  in  abatement,  i.  5 ;  assumpsit  lies  on  foreign  or  Irish, 

i.  163 ;  ii.  51 ;  but  not  of  Westminster,  163 ;  in  assumpsit,  247. 
Debt  lies  on  foreign  or  Irish,  i.  897 ;  ii.  51. 
Against  an  executor,  1144;  how  enforced,  1183. 
Action  on,  253  ;  form  of  remedy  and  pleadings,  i.  253-256  ;  evidence 

in,  256. 
Defence  of,  recovered,  ii.  257 ;  effect  of,  in  superior  courts,  with  respect 

to  parties  to,  i.  257  ;  in  respect  to  strangers,  258 ;  as  to  subject-matter 

of  suit,  263 ;  proof  of,  264. 
Non  obstante  veredicto,  ii.  766. 
In  replevin,  vests  the  property  in  goods  in  deft.  ii.  1151 ;  so  for  damages 

in  trover  and  satisfaction  thereof,  1151. 
In  trover  for  the  special  owner,  is  a  good  bar  to  an  Action  by  general 

owner,  ii.  1153. 
In  action  for  tithes,  ii.  1080. 
By  default,  proof  of,  necessary  when  deft,  suffers  in  action  on  bond, 

673,  679. 
Recovered  against  co-trespasser,  bar  to  action,  ii.  1106. 

JUDGMENT. 

How  proved  in  general,  ii.  751 ;  by  record  itself  under  nul  tiel  record, 
ib. ;  by  exemplification,  ib. ;  by  examined  copy,  752  ;  by  office  copy, 
754 ;  by  copy  made  by  proper  officer,  ib. ;  effect  of  judgment,  see 
"Judgment  Recovered"  ii.  260. 

Judgment  of  foreign  court,  see  "  Foreign  Court ;"  of  inferior  court,  see 
"  Inferior  Court ;"  of  ecclesiastical  court,  see  "  Ecclesiastical  Court" 
of  Chancery  Court,  see  "  Chancery ;"  of  Admiralty  Court,  see  "  -AD- 


BY DEFAULT. 

Evidence  on  writ  of  inquiry  on,  ii.  218  ;  party  suffering,  cannot  object 
to  illegality  of  contract,  &c.,  i.  592 ;  suggestion  of  breaches  on,  u 
652. 

JUDGMENT  OUTSTANDING. 

Pleas  as  to,  by  executors,  i.  1156;  proof  as  to,  1180. 

JUDICIAL  DOCUMENTS,  see  "Record,"  "Judgment,"  "Recognizance" 
"  Verdict,"  "  Writ,"  "  Rule  of  Court." 

JUDICIAL  NOTICE. 

The  court  will  take,  of  the  proceedings  in  parliament,  ii.  495 ;  what 
facts  court  will  notice,  920. 

JURISDICTION. 

Warrant  of  commitment  must  show,  ii.  4. 
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JURISDICTION— continued. 

Trespass  lies  where  court  has  no,  ii.  4 ;  magistrates  liable  for  excess 

of,  ii.  7. 
Pleas  to,  i.  5;  of  superior  courts,  ib. ;  of  inferior  courts,  ib. 

JURISDICTION  OF  INFERIOR  COURT,  see  «  Trespass." 

JURY. 

Not  bound  by  estoppel,  i.  63  ;  questions  of  reasonableness  are  in  gene- 
ral for,  i.  519  ;  when  not,  ii.  21 ;  question  of  credit,  as  to  when  given, 
is  for,  ii.  133;  question  as  to  necessaries,  ii.  213;  question  as  to 
malice,  332,  339,  340  ;  question  of  agency,  ii.  700. 

JURY,  DIRECTION  TO. 

In  slander,  ii.  969 ;  in  libel,  970. 

JUS  TERT1I,  see  «  Agent?  ii.  367. 

JUSTICE  OF  THE  PEACE. 

Actions  against,  for  false  imprisonment,  see  that  title,  ii.  2-8 ;  may  ten- 
der amends,  ii.  24 ;  limitation  of  actions  against,  ii.  ib. 

Of  pleadings,  263;  precedents,  264. 

FORM  OF  REMEDY,  AND  WHEN  LIABLE,  261 ;  costs,  i.  263. 

FORM  OF  PLEADINGS,  263. 

PRECEDENTS,  264. 

EVIDENCE  FOR  PLAINTIFF,  IN  GENERAL,  264 ;  notice  of  action,  when 
necessary,  ib. ;  ii.  265  ;  service  of  form  of  notice,  i.  265  ;  form  of, 
266 ;  commencement  of  action  within  due  time,  267 ;  malice  and 
want  of  probable  cause,  where  conviction  has  been  quashed,  ii  268 ; 
damages,  ib. 

EVIDENCE  FOR  DEFENDANT,  IN  GENERAL,  269;  when  protected  by 
conviction,  ib. ;  tender  of  amends,  270. 

Proceedings  before,  for  tithe  in  arrear,  ii.  1060. 

JUSTIFICATION. 

Plea  of,  in  assault,  i.  144,  145. 

In  false  imprisonment,  ii.  19;  under  process,  ib. ;  on  suspicion  of  felony 

without  warrant,  ii.  21. 
v    Slander,  ii.  930;  form  of  plea  of,  940 — 944;  insufficiency  of  cause  of 

demurrer,  ib. ;  evidence  under,  965  ;  see  "  Trespass." 
Only  prima  facie,  trespasser  bound  to  plead,  ii.  1099. 

KING'S  BOOKS. 

Proof  by,  ii.  1066;  king's  printer,  proof  of  statute  from,  i.  51. 

LABOURER. 

Action  by,  for  wages,  see  "  Work  and  Labour" 

LACHES. 

In  holding  of  bill,  i.  541,  &c. ;  in  calling  on  party  guaranteed,  ii.  151. 

LADING,  BILL  OF. 

Its  effect  in  evidence,  i.  645 ;  stamps  on,  ii.  989. 

LAND-ASSESSMENT  BOOKS,  ii.  730. 
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LANDLORD  AND  TENANT,  see  "Distress,"  "Ejectment  by,"  "  Use 

and  Occupation"  "Nuisance,"  "Notice  to  Quit"  "Lease" 
As  to,  disputing  his  title,  i.  998 ;  1018,  1173,  1176,  1151 ;  when  land- 
lord may  bring  trespass,  ii.  1114, 1127, 1131 ;  or  trover,  ib.  ii.  1147, 
1153,  1154;  when  bound  by  tenant's  acts,  ii.  1245;  when  tenant 
may  sue  in  trespass  or  trover,  ii.  1114,  1115,  1147,  1148;  when 
competent  witnesses  for  or  against  each  other,  1063. 

LAND-TAX  BOOK; 

Entries  in,  ii.  176 ;  see  "  Taxes." 

.LANDS,  interest  therein,  see  "  Vendor  and  Vendee"  "Assumpsit"  "  Goods 
Sold,  fyc.,"  "  Partners,"  "Shares,"  and  other  titles. 

LATENT  AMBIGUITY,  see  "  Ambiguity." 

LAW. 

What  law  courts  take  notice  of,  i.  919,  920  ;  matter  of,  not  to  be  stated, 
919;  matter  founded  on,  not  traversable,  ii.  814;  foreign  laws,  ii. 
53. 

LAY  IMPROPRIATOR,  see  "  Tithes." 
Proof  of  being,  ii.  1065. 

LEADING  QUESTIONS. 
What  are,  see  "  Witness? 

LECTURES,  see  "  Copyright." 

LEASE. 

By  copyholder,  ii.  271. 

FORM  OF  REMEDY,  271. 

FORM  OF  PLEADINGS,  274;  declaration,  ib. ;  statement  of  title,  275;  of 
lease,  ib. ;  of  premises,  276;  of  covenants,  277  ;  reference  to  lease, 
ib. ;  statements  of  lessee's  entry,  ib. ;  of  deft.'s  title  when  he  assigned, 
278  ;  of  plt.'s  performance  of  covenants  precedent,  ib. ;  breach,  ib. ; 
plea,  279. 

PRECEDENTS,  280. 

EVIDENCE.  Under  non  est  factum,  280  ;  under  nil  debet,  281 ;  under 
plea  traversing  plt.'s  title,  ib. ;  under  plea  denying  assignment,  &c., 
to  deft.,  282  ;  under  plea  that  deft,  assigned  his  interest  before  breach, 
283  ;  under  plea  denying  performance  of  conditions  precedent,  283 ; 
denying  rent  in  arrear,  284;  denying  breach  of  repairs,  ib. ;  deny- 
ing breach  of  quiet  enjoyment,  286  ;  denying  breach  of  deft.'s  having 
assigned  premises,  287 ;  denying  breach  of  excusing  a  particular 
trade,  288. 

LEASE  AND  RELEASE. 

How  to  describe  in  trover  for,  ii.  1141. 

LEASES,  OLD. 

Receivable  in  evidence,  ii.  173. 
Stamps  on,  ii.  997—1002. 

LEASEHOLD. 

Ejectment  by  devisee  of,  i.  1010;  ejectment  by  landlord  of,  1017. 
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LEAVE  AND  LICENSE,  see  "License." 

In  action  for  assault,  amounts  to  general  issue,  i.  144. 
Plea  of,  to  action  on  bond,  670. 
Pleadings  as  to,  ii.  289 ;  proof  and  effect  of,  290. 
In  trespass,  ii.  1106;  where  trespass  continuing,  pit.  may  deny  and 
new  assign,  1106. 

LEDGER-BOOK. 
Proof  of,  ii.  1261. 

LEGACIES. 

Remedy  for,  when  charged  on  land,  i.  163. 

LEGACY  AND  LEGATEE,  see  "Executor,"  "Ejectment." 

When  action  lies  for  legacy,  i.  163;  ejectment  by  legatee,  i.  1010; 
legatee,  when  competent  witness  in  action  by  executor,  i.  1130. 

LEGAL  EFFECT,  see  "  Contract,"  "Assumpsit." 

LEGITIMACY,  ii.  165,  292. 

Questions  and  proof  as  to,  1004,  1048. 

LESSEE  FOR  LIFE, 

May  bring  trover  for  taking  away  timber  from  a  house  blown  down,  ii. 
1151. 

LESSEE  FOR  YEARS, 

Must  enter  before  he  brings  trespass,  ii.  1131. 

LETTER. 

When  evidence  as  res  gestce,  ii.  174 ;  and,  when  admissible  in  general, 
see  "  Admissions"  "  Hearsay  Evidence"  when  secondary  evi- 
dence of,  admissible,  &c.,  notice  to  produce  it,  &c.,  see  "  Secondary 
Evidence." 

LETTERS  OF  ADMINISTRATION,  see  "Executor." 
Effect  of,  and  how  proved,  i.  1228;  stamp  on,  ii.  972. 

LETTERS  PATENT,  see  «  Case." 

Pleadings  as  to,  ii.  292 ;  proof  of,  293. 

LEVANCY  AND  COUCHANCY,  see  «  Common,"  i.  815. 

Statement  of  declaration  for  disturbance  of  common,  i.  796 ;  proof  of, 

880. 

LIBEL,  see  "  Slander." 

Where  it  lies,  ii.  908  ;  evidence  of,  954  ;  publication  of,  956  ;  direction 

of  judge  to  jury  in,  970. 

In  admiralty  proceedings,  proof  of.  i.  54 ;  in  ecclesiastical  proceedings, 
i.  978. 

LIBERUM  TENEMENTUM,  see  »  Replevin,"  "  Trespass." 
to  pleadings  as  to,  ii.  293  ;  proof  under,  295. 

LICENSE,  see  "  Leave  and  License,"  "  Insurance"  ii.  241. 
Where  license  in  law  abused,  ii.  439. 
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LICENSE — continued. 

Rights  to  lights  by,  i.  118. 

Entries  of  licenses  on  court-rolls,  ii.  173;  entry  of,  &c.,  at  Somerset 
House,  proof  of  being  carrier,  i.  698;  proof  of  ship  sailing  by, 
&c.,  ii.  241;  to  practise  as  surgeon,  i.  135  ;  of  alien  to  reside  here, 
i.  112. 

LIEN. 

May  be  shown  under  plea  denying  plt.'s  property  in  trespass,  ii.  1125. 
Of  innkeeper,  215. 

Pleadings  as  to,  ii.  296 ;  what  it  is,  296  ;  general,  297  ;  particular,  302  ; 
how  waived,  303;  when  revived,  304;  of  bankers,  ii.  617. 

LIFE,  see  "Insurance" 

LIFE  POLICY,  see" Insurance." 

LIGHTS,  see  "  Ancient  Lights,"  «  Ancient  Windows." 

LIMITATIONS,  STATUTE  OF,  see  different  titles  throughout  the  work. 

In  assault  and  battery,  i.  142. 

In  actions  on  attorney's  bill,  265. 

By  bankrupt  against  assignees,  &c.,  432. 

In  actions  on  bills  or  notes,  623 — 626. 

In  actions  on  bonds,  671. 

In  covenant,  871. 

In  debt,  907. 

In  ejectment,  1051  ;  when  it  begins  to  run,  1063. 

In  actions  by  and  against  executors,  1152 — 1156. 

In  false  imprisonment,  against  justices,  ii.  24,  270. 

PLEADINGS  AS  TO,  305 :  declaration,  ib. ;  plea,  306  ;  replication,  307. 

PRECEDENTS,  308. 

EFFECTS  OF,  IN  GENERAL.  Enactment  of  21  Jac.  1,  and  4  Anne,  c. 
16,  308;  to  what  cases  they  extend,  309;  when  statute  begins  to 
run,  ib.;  exception  as  to  merchants'  accounts,  311 ;  how  the  demand 
may  be  revived  by  acknowledgment  or  promise,  312  ;  nature  of  ac- 
knowledgment or  promise,  312;  must  be  in  writing,  315;  and  by 
and  to  whom  made,  &c.,  316. 

When  begins  to  run  under  different  statutes,  ii.  620. 

In  actions  of  replevin,  ii.  785;  of  slander,  940. 

In  actions  of  trespass,  ii.  1198,  1105. 

In  trover,  ii.  1168. 

In  actions  against  justices,  ii.  267  ;  officers,  constables,  267, 483  ;  offi- 
cers of  excise  and  customs,  &c.,  ib.  485. 

LIQUIDATED  DAMAGES,  see  "  Damages." 
LITERARY  PROPERTY,  see  "  Copyright." 

LIVERY-STABLE  KEEPER,  lien  of,  see  "  Lien." 

Liability  of  for  servant's  negligence,  see  "  Case"  ii.  649 ;  servant  of, 
warranting  horse,  see  "  Warranty." 

LLOYD'S,  BOOK  AT. 

When  evidence,  ii.  726. 
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LOAN,  sei  "Money  Lent;'1  "  Usury.'" 

LOAN  SOCIETIES. 

What  a  defence  in  aclion  by,  on  bill  or  note,  1033. 

LOCAL,  see  "  Venue"  and  different  actions  throughout  the  work, 
description  of  property,  ii.  1094. 

LODGING,  see  «  Boarding  and  Lodging;"  i.  647,  1025  ;  "  Use  and  Oc- 
cupation." 
Notice  to  quit,  as  to,  i.  1025;  indebitatus  assumpsit  for,  647. 

LODGING-HOUSE  KEEPERS,  see  "  Bankrupt." 

LOG-BOOK. 

When  evidence,  ii.  726. 

LONDON. 

Defence  of  custom  of,  to  build  on  ancient  foundation,  i.  120,  125;  cus- 
tom as  iofeme  sole  trader,  193 ;  proceedings  by  foreign  attachment 
in,  ii.  48 ;  seal  of  corporation  proves  itself,  i.  852 ;  action  against 
broker  of,  ii.  229. 

LORD,  see  "  Copyhold." 

Ejectment  by,  i.  1045  ;  proof  of  being,  ib. ;  remedy  for  injury  to  rights 
of  common,  791 ;  defence  by,  as  to  rights  of  common,  817  ;  trespass 
by,  ii.  1229 ;  trover  for  estray,  1151 ;  for  heriots,  ib. 

LORDS'  ACT. 

Stamp  on  note  on,  ii.  1004  :  see  "Insolvent" 

LOSS,  see  "  Insurance,"  ii.  242. 

Proof  of  amount  of,  244,  247  ;  consequence  of  bill  being  lost,  and  proof 
of,  i.  489  ;  no  excuse  for  not  giving  notice  of  dishonour,  529 ;  pay- 
ment of  lost  bill,  ib. ;  proof  of  loss  in  action  on  policy,  ii.  241,  243; 
loss  of  best  evidence,  proof  of,  ii.  837 ;  241,  243,  244,  247 ;  as  to 
subscribing  witness  in  case  of,  i.  938. 

LOSS  OF  GOODS. 

Evidence  in  action  against  agent  for,  i.  98. 

LOST  OR  STOLEN. 

Defence  to  aclion  on  bill  or  note,  626 — 628. 

LUNACY. 

As  a  defence  to  action  on  bill  or  note,  572. 

Pleadings  as  to,  ii.  318;  effect  of,  318;  proof  of,  318;  vacates  will,  ii. 
1271. 

LUNATIC,  see  "  Wills,"  "  Bankrupt." 

Competent  witness  during  lucid  intervals,  ii.  319;  is  liable  for  conver- 
sion, ii.  1163. 

MAGISTRATES,  see  "Justice  of  Peace." 

Actions  against,  ii.  2 — 8  ;  may  tender  amends,  24  ;  limitations  of  actions 
against,  ib. 
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MAHOMETAN,  see  «  Witness." 
How  sworn,  ii.  1274. 

MAKER  OF  NOTE,  see  "  Bills  of  Exchange." 

MALFEASANCE. 

What  the  proper  remedy  for,  i.  715,  726 ;  ii.  1083,  1084. 

MALICE. 

What,  and  how  proved,  ii.  332,  339,  340 ;  in  action  against  magistrate 
after  conviction  quashed,  ii.  268 ;  is  action  for  slander,  statement  of, 
ii.  914;  proof  of,  949;  disproof  of,  964;  in  actions  against  justices, 
268  ;  in  actions  for  malicious  arrest  and  prosecution,  332,  339. 

MALICIOUS  ARREST  AND  PROSECUTION. 

FORM  or  REMEDY  FOR,  ii.  319. 

FORM  OF  PLEADINGS,  221 ;  in  actions  for  malicious  arrest,  ib. ;  in  actions 
for  malicious  prosecution,  324 ;  plea,  326. 

PRECEDENTS,  328. 

EVIDENCE  IN  ACTION  FOR  MALICIOUS  ARREST,  328 ;  issuing  of  writ, 
and  other  proceedings,  328  ;  arrest,  or  giving  bail,  330 ;  termination 
of  former  suit,  331 ;  malice  and  want  of  probable  cause,  332  ;  dam- 
ages, 335;  competency  of  witnesses,  335. 

EVIDENCE  IN  ACTION  FOR  MALICIOUS  PROSECUTION,  336 ;  inducement, 
ib. ;  the  proceedings  against  pit.  ib. ;  the  termination  of  the  charge, 
338  ;  the  defts.  being  prosecutor,  339  ;  malice,  ib. ;  want  of  probable 
cause,  340 ;  damages,  345. 

MANDAMUS. 

Who  may  sue  for  false  return  to,  i.  744. 

MANOR,  see  "  Lord  of  Manor ;"  "  Common;"  "  Copyhold;"  "  Ejectment;" 

"  Replevin." 
Proof  of  customs  in,  i.  886. 

MANUFACTURES,  see  «  Copyright." 

MARINE  LAW,  see  «  Admiralty." 

Ex  officio  noticed,  need  not  be  stated,  i.  920. 

MARINE  POLICY,  see  «  Insurance,"  ii.  231. 

MARKET. 

Sale  of  goods  in  market  overt  vests  absolute  property  in,  ii.  1144, 1149  ; 
action  for  disturbance  of,  ii.  455, 1128  ;  assumpsit,  when  it  lies,  when 
disturbed,  i.  166. 

MARKETABLE  TITLE,  see  "  Vendor  and  Vendee." 

MARKET  COMPANIES. 

Shares  in  personal  property,  561. 

MARKET  GARDENERS,  see  "  Bankrupt." 

MARKET  OVERT. 

Where  trover  lies  for  stolen  goods  sold  in,  ii.  1149;  sale  o'f  stolen 
horses  in,  does  not  alter  property,  1149. 
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MARRIAGE,  see  "Alatement;"  "Husband  and  Wife;"  "Cfim.  Con." 
Proof  of,  in  actions  by  and  against  husband  and  wife,"  ii.  192,  199. 
BREACH  OF  PROMISE  OF,  form  of  remedy  and  pleadings,  ii.  316 ;  de- 
claration, 346 ;  pleas,  347 ;  precedents,  ib. ;  evidence  for  pit.  ib. ; 
deft.  348. 

MARSHAL. 

Actions  against,  for  escape,  see  "  Escape." 

MASTER,  see  "Servant,"  "Agent,"  "Case,"  "Principal  and  Agent, 

"Nuisance,"  "  Trespass,"  "Slander." 
Case  or  trespass  lies  for  assault  on,  i.  142. 
Assumpsit  lies  on  contract  between,  and  servant,  164. 
Where  liable  for  torts,  of  servant,  748. 
Action  by,  against  servant,  ii.  350. 
Form  of  pleadings,  351 ;  declaration,  ib. ;  plea,  ib. ;  evidence  for  pit. 

352 ;  damages,  ib. ;  evidence  for  deft.  ib. 
Master  not  liable  for  wilful  act  of  servant,  ii.  1119. 
Liability  of  master  for  giving  false  character,  ii.  949. 

MASTER'S  OFFICE. 

Book  from,  evidence,  ii.  723. 

MATERIALS. 

Action  for,  and  work  and  labour,  see  "  Work  and  Labour" 

MAYHEM,  see  "  Trespass,"  i.  142. 
Justifying,  see  "Assault,"  &c. 

MEMBER  OF  PARLIAMENT. 

Committing  act  of  bankruptcy,  see  "Bankruptcy"  i.  373. 
Slander  by,  ii.  933. 

MEMORANDUM  IN  WRITING,  see  «  Statute  of  Frauds,"  ii.  1200. 

To  take  case  out  of  Statute  of  Frauds,  ii.  105,  129;  to  refresh  wit- 
ness's  memory,  1286;  stamps  on,  see  "  Stamps." 

MEMORIAL  OF  ANNUITY. 

Plea,  dec.,  of  want  of,  see  "Annuity ;"  proof  by  memorial,  ii.  834. 

MEMORY. 

When  witness  may  refresh  it,  and  how,  ii.  1286 ;  by  unstamped  re- 
ceipt, 741. 

MENACE,  see  "  Trespass,"  " Duress" 

Menace  does  not  constitute  assault,  i.  141. 

MERCHANTS'  ACCOUNTS. 

Exception  of,  in  Statute  of  Limitations,  ii.  311 ;  usage  of,  see  "  Cus- 
tom." 

MERGER. 

Of  simple  contract,  debt,  i.  164. 

MESNE  PROCESS,  see  "  Escape  on." 
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MESNE  PROFITS. 

Form  of  remedy,  ii.  353 ;  of  pleadings,  355 ;  precedents,  356 ;  evi- 
dence, ib. ;  proof  of  title,  ib. ;  of  re-entry,  357 ;  of  deft.'s  liability, 
ib. ;  of  damages,  358. 

MESSENGER. 

Action  by,  i.  430. 

MIDWIFE. 

Entries  by,  when  evidence,  ii.  175. 

MILL. 

Action  for  not  grinding  at,  ii.  463;  who  may  sue  jointly  for,  i.  744; 
action  for  diverting  water  from,  &c.,  ii.  465,  1233;  proof  in,  1235. 

MILLER. 

Lien  of,  see  " Lien" 

MINISTER  OF  COURT,  see  "  Officer,"  "  Rector." 
MINOR,  see  "Infant,"  "Partner." 

MISCHIEVOUS  ANIMALS,  see  «  Case,"  "Nuisance,"  "  Animals"  " Cat- 

tie." 
Proof  in  action  for  injury  by,  i.  717,  755  ;  averment  of  scienter,  ib. 

MISCONDUCT. 

Whether  admissible  in  evidence,  see  "  Crim.  Con."  i.  881. 
Of  servant,  see  " Master" 

MISDEMEANOR, 

Slander  for  imputation  of,  ii.  903. 

MISFEASANCE. 

Form  of  remedy  for,  i.  726 ;  ii.  461. 

MIS  JOINDER,  see  "Abatement,"  "Joinder,"  and  other  titles. 
Objection  to,  how  taken  advantage  of,  i.  925. 
Of  parties,  10,  180;  of  counts,  925. 
In  actions  by  assignees,  345. 
In  actions  of  debt,  901. 

MISNOMER;  see  « Abatement." 
Plea  of,  in  abatement,  i.  10. 

MISREPRESENTATION,  see  "Fraud,"  "Insurance." 

MISTAKE. 

Money  paid  under,  when  recoverable  back,  ii.  390,  392 ;  defence  of, 
by  attorney,  in  action  for  negligence,  i.  272 ;  intention  of  party  im- 
material in  trespass,  ii.  1086;  account  stated  by,  see  "Account 
stated;"  receipt  given  by,  see  " Receipt" 

MITIGATION  OF  DAMAGES,  see  "  Damages,"  "  Character,"  "  Crim. 
Con.,"  " Assault,"  "Case,"  "False  Imprisonment,"  " Slander,"  ii. 
966. 
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MODERATE  CORRECTION. 

Plea  of,  see  "  Assault,"  &c. 

MODUS. 

Defence  and  proof  of,  in  action  for  tithes,  see  "  Tithes" 

MOLLITER  MANUS  IMPOSUIT,  see  "Assault." 

MONASTERIES. 

Proof  as  to  dissolution  of,  &c.,  in  tithe  cases,  see  "  Tithes." 

MONEY,  see  "  Foreign  Money,"  "  Payment  into  Court." 
Trover  for,  see  "  Trover;"  detinue  for,  see  "Detinue." 
Payment  into  court  in  trespass,  ii.  1106 ;  in  trover,  1169. 

MONEY  HAD  AND  RECEIVED,  ACTION  FOR,  see  "Assumpsit." 
Where  pit.  may  waive  a  tort  and  sue  for,  i.  166. 
FORM  OF  REMEDY  AND  PLEADINGS,  ii.  358. 
PRECEDENTS,  364. 
EVIDENCE  FOR  PLAINTIFF,  364 ;   of  receipt  of  the  money,  364  ; 

deft.  366;  where  money  in   hands  of  a  trustee,  370;   proof  that 

money  was  received  for  plt.'s  use,  372 ;  where  agent  liable,  376 ; 

stakeholders,  379;  where  consideration  failed,  380  ;  railroad  shares, 

381 ;  where  obtained  by  fraud,  384 ;   voluntary  payments,  389  ; 

money  paid  by  mistake,  390;  under  forgetfulness  of  facts,  391; 

illegal  contract,  394. 
EVIDENCE  FOR  DEFENDANT,  396. 
Evidence  in  action  against  agent  for,  i.  108, 109 ;  lies  where  an  annuity 

deed  defective,  131. 
Count  for,  to  recover  deposit  or  purchase  money,  ii.  1221. 

MONEY  LENT. 

On  mortgage,  but  deed  containing  no  covenant  for  repayment,  may  be 

recovered  back,  i.  165. 
FORM  OF  REMEDY  AND  PLEADINGS,  ii.  398. 
PRECEDENTS,  400. 
EVIDENCE  FOR  PLAINTIFF,  ib. 
EVIDENCE  FOR  DEFENDANT,  401. 

MONEY  PAID. 

Action  by  agent  against  principal  for,  i.  88,  89. 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  402. 

EVIDENCE  FOR  PLAINTIFF,  407  ;  under  non  assumpsit,  ib. ;  proof  that 

money  was  plt.'s,  ib. ;  of  payment  in  money,  ib. ;  at  deft.'s  request, 

409;  payment  by  sureties,  412. 
EVIDENCE  FOR  DEFENDANT,  415;  under  non  assumpsit,  416. 

MORAVIANS,  see  «  Witness,"  ii.  1275. 

MORTGAGE,  see  "Ejectment,"  i.  1043. 
Action  on  deed,  ii.  430. 
FORM  OF  REMEDY  AND  PLEADINGS,  430. 
PRECEDENTS,  431.  ' 
EVIDENCE,  ib. 

Ejectment  by  morgagee,  i.  1043, 1044 ;  mortgagor,  when  not  competent 
witness,  1063. 
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MORTGAGOR. 

Is  tenant  to  mortgagee,  ii.  1173. 

MOTION,  see  "  Rule  of  Court,"  "  Judge's  Order." 

MUTUAL  CREDIT,  see  "  Set-off,"  "Assignees of  Bankrupt." 
where  pleadable,  i.  336—343,  ii.  871. 

MUTUAL  PROMISES. 

Statement  of,  i.  203,  208. 
Allegation  of  in  declaration,  i.  193. 

MUTUALITY  IN  CONTRACT  NECESSARY,  i.  141. 

NAMES,  see  "Misnomers,"  "Assumpsit,"  i.  172,  450. 

Statement  of,  in  declaration,  i.  916;  in  action  on  contract,  172 ;  on 
bill,  450. 

NAVY  OFFICE. 

Entry  in,  ii.  726. 

NECESSARIES,  see  "Husband  and  Wife,"  "Infancy,"  "  Goods  Sold," 

&c. 
On  breach  of  covenant  by  husband  to  pay  trustee,  assumpsit  lies  for, 

i.  165. 
Where  pit.  may  reply,  ii.  817. 

NECESSITY. 

Right.of  way  of,  ii.  1249. 

Evidence  to  rebut,  1252. 

In  pleading  private  way  deft.'s  title  must  be  shown,  1253. 

NEGLIGENCE,  see  «  Agent,"  "  Attorney,"  "  Carrier,"  "  Case,"  "  Nuis- 
ance" "  Trespass." 

"Where  a  defence  to  action  on  attorney's  bill,  i.  261,  262. 

FORM  OF  REMEDY  in  actions  against  attorneys  for,  i.  265. 

FORM  OF  PLEADINGS,  267. 

PRECEDENTS,  268  ;  pleas,  268. 

EVIDENCE  IN,  FOR  PLAINTIFF,  268  ;  retainer,  268;  of  inducement  and 
purpose  of  retainer,  269 ;  proof  of  negligence,  269,  272  ;  damages, 
272. 

EVIDENCE  FOR  DEFENDANT,  272. 

Case  for,  i.  715,  757;  producing  death,  757 ;  trespass  does  not,  in 
general,  lie  for,  ii.  1085;  action  against  master  for,  i.  749 ;  of  attor- 
ney, when  a  defence,  261,  262;  of  agent,  when  a  defence  in  action 
by,  88;  of  carrier,  when  gross,  704;  action  against  attorney  for, 
265;  against  agent  for,  91  ;  against  surgeon,  &c.,  for,  136;  question 
of,  is  for  a  jury,  271 ;  liability  of  partners  for,  ii.  610. 

NEGOTIABLE  SECURITY. 
Plea  of,  i.  29. 

NE  UNQUES  EXECUTOR,  see  "Executor,"  &c. 

NEW  ASSIGNMENT,  see  different  titles  of  action. 

Where  necessary  in  actions  for  assault  and  battery,  i.  149,  157. 
For  false  imprisonment,  ii.  126. 
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NEW  ASSIGNMENT— continued. 

When  to  be  adopted,  ii.  432 ;  when  deft,  may  traverse  as  well,  434 ; 
effect  of,  436 ;  form  and  nature  of,  436 ;  where  a  license  in  law  is 
abused,  439 ;  when  double,  442  ;  admissible  in  assumpsit,  443 ;  ad- 
missible in  case,  446  ;  not  in  replevin,  447  ;  trespass  q.  c.f.  ib. ;  in 
trover,  449. 

PRECEDENTS,  449 ;  plea  to  new  assignment,  ib. 

In  trespass,  see  "  Trespass"  "  Trover"  ii.  1143. 

NEWSPAPER. 

Proof  of  libel  in,  ii.  955,  956 ;  criticisms  in,  ii.  935. 

NIL  DEBET. 

Plea  of,  not  allowed,  i.  902;  ii.  281 ;  in  action  for  not  setting  out  tithes, 
ii.  1059 ;  may  be  pleaded  to  debt  on  statute,  ii.  1027. 

NIL  HABUIT  IN  TENEMENTIS. 

When  it  may  be  pleaded,  i.  67;  ii.  279,  281,  782;  when  tenant  may 
dispute  title,  i.  67;  title  of  assignees  under,  ii.  279;  i.  1018,  334, 
1013. 

NISI  PRIUS  RECORD. 

Proof  of  commencement  of  action,  i.  260;  proof  by,  261;  ii.  256. 

NOLLE  PROSEQUI. 

On  misjoinder,  i.  925;  no  memorial,  see  "Annuity"  i.  130. 

NOMINAL  PARTNERS,  see  "Assumpsit,"  "Partners." 
Nonjoinder  of,  i.  11;  ii.  524,  551. 

NON  ASSUMPSIT. 

Plea  to  account  stated,  i.  43;  to  declaration  on  apothecary's  bill,  132, 
135  ;  in  action  of  assumpsit,  225,  230  ;  evidence,  236 ;  in  action  for 
money  had  and  received,  ii.  396  ;  money  lent,  402 ;  money  paid,  307  ; 
general  rules  as  to  pleading,  ii.  647 ;  in  use  and  occupation,  ii.  1171. 

NON  CEPIT,  see  "Replevin." 
Proof  of,  under,  ii.  789. 

NON  COMPOS,  see  "Lunacy,"  ii.  318. 

NON  DAMNIFICATUS. 

Pleadings  as  to,  i.  655,  665. 

NON-DELIVERY. 

Of  goods  shipped  in  chartered  vessel,  charterer  liable  for,  i.  175 ;  action 
for,  see  "  Goods  Sold." 

NON  DEMISIT,  see  "  Replevin." 

To  avowry  for  rent,  ii.  783 ;  proof  under,  789. 

NON  DETINET,  see  "Detinue." 
Plea  of,  i.  959. 

NON  EST  FACTUM. 

When  to  adopt  plea  of,  see  "Covenant"  i.  869;  form  of  plea,  ib. ; 

evidence  under,  ib. ;  in  action  on  annuity  deed,  130. 
In  action  on  bail  bond,  313;  in  action  on  bond,  657,  679. 
In  covenant,  869,  874. 
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NON  EST  FACTUM— continued. 
In  debt,  904. 
In  action  on  lease,  ii.  280. 

NON  EST  INVENTUS,  see  «  False  Return,"  «  Writ" 
Effect  of  return  of,  ii.  40,  43. 

NON  INFREGIT  CONVENTIONEM. 
A  bad  plea,  i.  871,874. 

NON  TENUIT,  see  «  Replevin." 

Plea  as  to,  ii.  793  ;  proof  under,  799. 

NONFEASANCE. 

Case  lies  for,  see  "  Case;"  trespass  does  not,  ii.  192 ;  does  not  amount 
to  a  conversion,  see  "  Trover"  1156. 

NONJOINDER,  see  "  Abatement,"  and  the  different  titles  throughout  the 
work,  i.  10,  179;  ii.  536;  consequences  of,  536;  in  cases  of  tort* 
53G. 

NON  OBSTANTE  VEREDICTO. 
Judgment  of,  ii.  767. 

NONPAROCHIAL  REGISTERS,  ii.  733. 
NOTARIAL  CERTIFICATES,  ii.  724. 
NOTARY,  see  "  Protest." 

NOTE   OR  MEMORANDUM,  see  "  Goods  Sold,"  &c. ;  "  Vendor  and 

Vendee." 
Within  the  Statute  of  Frauds,  ii.  106;  what  sufficient  writing,  108 — 

112. 
Form  of,  within  the  fourth  section,  ii.  137. 

NOT  GUILTY,  see  "  Case,"  "  Trespass." 

In  case  for  disturbing  ancient  rights,  i.  122 ;  in  action  for  assault,  143, 

145;  what  amounts  to,  145. 
In  actions  against  carriers,  706. 
In  actions  on  the  case,  764,  765. 
In  action  for  infringement  of  copyright,  843. 
By  statute,  see  "  Statute." 
Operation  of,  in  trespass,  ii.  1097,  1103,  1123. 
In  trover,  what  put  in  issue  by,  ii.  1165. 
Possession  of  mill  in  action  for  disturbance  of  water-course  not  put  in 

issue  by,  ii.  1235. 
Operation  of,  in  action  for  disturbance  of  way,  ii.  1241 ;  what  deft,  may 

show  under,  1251. 

NOTICE,  see  "  Bankrupts" 

In  general,  see  "  Secondary  Evidence'"  averment  of,  to  deft,  when 
necessary,  i.  214;  of  act  of  bankruptcy,  i.  419;  of  intention  to  dis- 
pute petitioning  creditor's  debt,  trading,  or  act  of  bankruptcy,  342; 
time  of  service  of,  342  ;  to  dispute  commission,  349  ;  of  dishonour  of 
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NOTICE— continued. 

bill,  see  "  Bills  of  Exchange /"  restricting  carrier's  liability,  707, 
712;  of  objection  in  case  for  infringements  of  patents,  763;  copy- 
right, &c.  843. 

To  appear  in  declaration  in  ejectment,  991 ;  to  quit,  see  "  Ejectment" 
1024. 

Of  action  to  justice  of  peace,  dec.,  ii.  8,  264  ;  form  of,  266  ;  see  "  Offi- 
cer ;"  declaration  should  conform  to,  ii.  480  ;  proof  of,  485 ;  in 
actions  against  other  officers,  ii.  485 ;  where  not  given  in  trespass 
must  be  specially  pleaded,  ii.  1102. 

What  acts  are  within  a  statute  directing  to  be  given  before  action,  ii. 
619. 

Of  year's  rent  being  due,  ii.  887  ;  by  or  to  partners,  ii.  611,  612  ;  by  or 
to  agent,  ii.  685,  708. 

NOTICE  OF  DETERMINATION  OF  AGENT'S   AUTHORITY,   see 
"Agent"  i.  6S5  ;  of  partners,  ii.  611. 

NOTICE  TO  DETERMINE  COMPOSITION  FOR  TITHES,  ii.  1062. 

NOTICE  TO  PRODUCE. 

When  to  be  given,  to  admit  of  secondary  evidence,  ii.  840;  notice 
produce  notice,  ii.  843  ;  form  of  such  notice,  ii.  844 ;  effect  of,  845  ; 
on  whom  to  be  served,  846 ;  when  to  be  served,  847 ;  not  necessary 
in  trover,  ii.  843. 


NOTICE  TO  QUIT,  see  "Ejectment."  i.  1024. 

Defence  to  action  for  use  and  occupation,  ii.  1179. 

NOTICE  TO  REPAIR,  i.  141. 


NOT  POSSESSED,  see  "  Trover." 

In  trover,  what  put  in  issue  by,  ii.  1166  ;  in  trover  by  assignees,  does 
not  put  in  issue  trading,  act  of  bankruptcy,  &c.  1168. 

NUISANCE,  see  "  Case,"  "  Ancient  Lights,"  "  Common,"  "  Watercourse," 
"  Way." 

FORM  OF  REMEDY,  ii.  453 ;  parties  to  action,  560. 

FORM  OF  PLEADINGS,  463 ;  declaration,  ib. ;  damage,  464  ;  plea,  469. 

PRECEDENTS,  471. 

EVIDENCE  FOR  PLT.,  471 ;  proof  of  possession,  ib. ;  of  plt.'s  title  to 
right,  472;  of  injurious  act  done,  473;  that  deft,  committed  the 
nuisance,  474;  damages,  475;  competency  of  witnesses,  ib. 

EVIDENCE  FOR  DEFT.,  474 ;  costs,  476. 

Plea  of  entry  to  abate,  ii.  1105i 

NUL  TIEL  RECORD,  i.  904;  ii.  51,  744,749;  replication  to,  ii.  255; 
in  action  on  recognizance  of  bail,  ii.  744 ;  replication,  745,  751 ; 
proof  under,  751. 

NUNQUAM  INDEBITATUS,  see  «  Debt,"  and  other  titles. 

Plea  to  account  stated,  i.  43;  in  debt  on  apothecary's  bill,  132. 
In  action  of  debt,  evidence  under,  i.  910. 
In  actions  for  calls,  ii.  546,  598. 
General  rules  as  to  pleading,  ii,  647. 
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OATH,  see  «  Affidavit." 

As  to  admissions  by,  i.  85;  how  administered,  see  "  Witness"  "  Affi- 
davit." 

OBJECTIONS  TO  TITLE  to  patent,  see  "  Case,"  «  Vendor  and  Vendee," 
ii.  1205. 

OBSTRUCTION,  see  "  Ancient  Lights,"  "  Common,"  "Nuisance,"  "  Tres- 
pass," "  Watercourse,"  "  H^zy." 
Proof  of  way  by  deft.,  ii.  1250. 

OCCUPATION,  see  "  Use  and  Occupation." 

OFFICE. 

Proof  of  party  being  in,  i.  777;  action  for  disturbance  of,  724  ;  money 
had  and  received  against  a  usurper  of,  ii.  360 ;  words  spoken  con- 
cerning, ii.  905. 

Sale  of,  ii.  754 ;  ii.  202 ;  see  "  Illegal  Consideration." 

OFFICE  COPY,  see  «  Copy." 

OFFICER,  PUBLIC ;  see  "  Public  Companies,"  "  Partners,"  ii.  540. 
Action  against,  ii.  477. 

Liability  of  subordinate,  for  orders  of  superior,  ii.  142. 
FORM  OF  REMEDY  AND  PLEADINGS,  477 ;    abuse   of  process,   478 ; 

declaration,  480;  venue,  481;  plea,  481. 
EVIDENCE  FOR  PLT.,  483;  proof  of  commencement  of  action  in  limited 

time,  483;  proof  of  arrest,  484;  notice  of  action,  485  ;  tax-officers, 

488 ;  constables,  ib. ;  demand  of  warrant,  ib. ;  what   cases   within 

the  statute,  491. 

EVIDENCE  FOR  DEFT.,  492 ;  costs,  493 ;  entries  by,  ii.  723. 
Competency  of,  as  witness,  ii.  1283. 

OFFICIAL  NOTICE. 

Of  what  things  Court  will  take,  i.  920. 

OMNIA  RITE  ACTA. 

Evidence  by  presumption  from,  ii.  679. 

OPERATION  OF  LAW. 
Release  by,  ii.  760. 

OPINION  OF  WITNESSES. 

When  admissible,  ii.  1283;  admissible  in  proof  of  handwriting,  when, 
ii.  159;  of  counsel,  when  disproof  of  malice,  ii.  334. 

OPPRESSION,  see  «  Duress." 

ORDER,    see    "  Admissions,"    "  Chancery   Decree"    "  Judge's   Order," 
"  Rule." 

OUSTER,  see  "  Ejectment." 
OUTLAWRY,  see  «  Attainder"  i.  6. 

OUTSTANDING  JUDGMENTS. 

Plea  as  to,  see  "  Executors,"  &c. 
Vol.  II.,  Part  2.— 39 
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OVERSEER,  see  "  Cliurchwarden,"  "Poor,"  "Officer." 
Liability  of,  to  surgeon's  bill,  i.  132. 
Where  competent  witness,  ii.  1277. 

OWNER. 

Liable  for  repairs  of  ship,  175 ;  not  liable  for  non-delivery  of  goods 
shipped  on,  or  stores  supplied  to  chartered  vessel,  175. 

OWNERSHIP. 

Proof  of,  by  possession,  &c.  i.  1093. 
Evidence  of  acts  of,  in  trespass,  ii.  1126,  1131. 

OYER. 

Of  writ,  i.  1 ;  when  necessary  to  make  profert,  ii.  713 ;  when  oyer  may 
be  craved,  ib. ;  of  probate,  or  letters  of  administration,  i.  15,  ii.  713  ; 
of  record,  prayer  of,  to  plea  of  autre  action  pendant,  i.  23;  demand 
of,  to  same  plea,  ib. ;  pleadings  as  to,  and  effect  of  not  giving,  ii. 
714. 

PACKER. 

Lien  of,  see  " Lien" 

PAIS. 

Estoppel  by  matter  in,  see  "  Admissions"  i.  65,  "  Estoppel" 

PARCENERS,  see  "  Partners." 

Actions  by,  i.  10 ;  ii.  536 ;  against,  ii.  573,  670. 
Must  join  for  trespass  to  lands,  ii.  1133  ;  not  liable  to  companion  in 
trover  for  property  in  possession  of,  1163  ;  unless  destroyed,  1164. 

PARDON. 

Ex  qfficio,  noticed  by  -Court,  i.  920. 

PARENT. 

Action  by,  for  seduction,  see  "Seduction" 

PARISH  APPRENTICE,  see  «  Apprentice." 

PARISH  BOOKS. 

When  evidence,  ii.  730  ;  inspection  of,  224. 

PARISH  REGISTERS. 
When  evidence,  ii.  730. 

PARISHIONER. 

Admissions  by,  i.  73;  when  competent  witnesses,  ii.  168,  i.  805 ;  lia- 
bility of,  and  action  against,  ii.  575,  i.  108 ;  whether  may  buy  lands, 
ii.  1216. 

PARLIAMENT,  see  "  Members  of  Parliament." 
Act  of,  i.  51. 
Journals  of,  proof  by,  &c.,  ii.  721  ;  publishing  proceedings  in,  933  ; 

what  matters  relating  to,  ex  officio  noticed,  i.  920. 
Journals  of,  when  admissible  in  evidence,  ii.  495, 721 ;  effect  of,  496. 
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Description  of  act  of,  ii.  495;  court  will  take  judicial  notice  of  proceed- 
ings in,  495. 

How  private  act  of  proved,  495. 

Allegations  of  fact  in  public  act  of,  not  conclusive,  496  ;  preamble  of, 
496. 

Private  act  of,  not  evidence  against  strangers,  496. 

PARLIAMENTARY  PAPERS. 
Publication  of,  ii.  938. 

PAROL  EVIDENCE. 

When  of  a  secondary  nature,  ii.  496  ;  when  inadmissible  to  contradict 
writings,  498;  when  admissible  to  vary  the  date,  &c.,501  ;  to  prove 
fraud,  &c.,  502  ;  to  prove  usages  and  customs,  503  ;  to  discharge  a 
contract,  508  ;  to  explain  a  latent  ambiguity,  509 ;  to  prove  collateral 
matters,  514  ;  extrinsic  fact,  ib. 

When  admissible  to  explain  will,  ii.  1267. 

PARSON,  see  "  Rector." 
Ejectment  by,  i.  1015. 

May  sue  in  trespass  for  preaching  in  his  church  without  leave,  ii.  1130 ; 
must  be  inducted  first,  1131. 

PART  PAYMENT,  see  «  Goods  Sold." 
PARTICIPATION  OF  PROFITS,  see  "Partnership." 

PARTICULARS    OF   DEMAND    AND    SET-OFF,  &c. ;    see  different 

actions  throughout. 

Form  of,  ii.  516  ;  amendment  of,  517 ;  effect  of,  ib. ;  breaches  of  cove- 
nant, 521 ;  proof  of,  521 ;  set-off,  522  ;  in  action  on  bill,  ii.  483. 

PARTIES,  see  the  different  titles  throughout  the  work. 

To  action  for  obstructing  ancient  lights,  i.  119. 

To  action  of  assumpsit,  167,  172  ;  where  interest  assigned,  168,  178  ; 
where  several,  169, 179 ;  where  contract  made  by  agent,  170;  where 
made  by  one  on  behalf  of  himself  and  others,  171;  dormant  partner, 
ib. ;  where  wrong  person  sued,  172. 

Bills  of  exchange,  450. 

Cannot  be  pit.  and  deft,  at  same  time,  630. 

Where  interest  in  property  injured  is  joint,  744. 

In  actions  by  partners,  see  "  Partners." 

By  public  companies,  see  "  Partners." 

PARTNERS. 

Admissions  by,  i.  75 ;  assumpsit  lies  on  express  promise  between,  al- 
though covenant  to  account,  165;  dormant  may  sue,  171,  173; 
serving  partner,  172. 

When  cannot  join  in  covenant,  857. 

Trespass  against,  ii.  610. 
I.  ACTION  BY. 

FORM  OF  REMEDY,  AND  PARTIES  TO  ACTION,  ii.  523 ;  when  all  must 
join  in  action  of  ex  contractu,  524 ;  nominal  parties  ib. ;  a  minor, 
525 ;  dormant  partner,  ib.; ;  joint-tenants,  526  ;  public  companies, 
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PARTNERS— continued. 

527  ;  when  one  becomes  bankrupt,  528;  when  partners  may  sue  each 
other,  ib. ;  contribution,  531 ;  joint-stock  companies,  532 ;  in  an 
action  ex  delicto,  536  ;  consequence  of  non-joinder,  527. 

FORM  OF  PLEADINGS,  537 ;  declaration,  538  ;  pleas,  545. 

EVIDENCE  FOR  PLAINTIFF,  550 ;  proof  of  cause  of  action,  550;  proof 
of  partnership,  ib. 

EVIDENCE  FOR  DEFENDANT,  561 ;  how  far  acts  of  partners  are  binding 
on  co-partners,  562. 

COMPETENCY  OF  WITNESSES,  565. 
II.  ACTIONS  AGAINST. 

FORM  OF  REMEDY,  AND  PARTIES  TO  ACTION,  566  ;  when  all  must  be 
sued  on  a  contract,  571 ;  dormant  partners,  572 ;  parceners,  573  ; 
retiring  partners,  ib. ;  survivors,  575  ;  in  torts,  ib. 

FORM  OF  PLEADINGS,  576  ;  declaration,  ib. ;  plea,  ib. ;  illegality,  ib.  ; 
tender  of  amends,  579 ;  set-off,  ib. 

EVIDENCE  FOR  PLAINTIFF,  580 ;  of  the  existence  of  a  banking  com- 
pany, ib. ;  proof  of  partnership,  581 ;  unincorporated  societies,  583; 
public  company,  588 ;  as  to  third  parties,  590 ;  how  partnership 
proved,  592;  participation  in  profits,  595;  partnership  for  illegal 
purposes,  597  ;  one  partner  agent  for  others,  ib. ;  in  joint-slock  bank- 
ing companies,  ib. ;  in  actions  for  calis,  598  ;  after  assignment,  599  ; 
of  deft.'s  liability,  600  ;  bills  drawn  by  joint-stock  companies,  603  ; 
contracts  by  partners  in  individual  character,  607  ;  subsequent  ratifi- 
cation, 608 ;  when  partnership  commences,  610 ;  torts,  ib. 

EVIDENCE  FOR  DEFENDANT,  611;  lien,  ib. ;  notice  of  action,  619; 
limitation  of  action,  620 ;  forfeiture,  623 ;  Statute  of  Frauds,  ib. ; 
Stock-jobbing  Act,  ib. ;  transfer  of  shares,  ib. 

PARTNERSHIP,  see  «  Partners." 

Proof  of,  ii.  550 ;  in  a  public  company,  588 ;  as  to  third  persons,  591  ; 
how  proved,  592  ;  where  participation  of  profits  will  not  form  a  part- 
nership, 595 ;  for  illegal  purposes,  597. 
When  it  commences,  ii.  610;  dissolution  of,  615 — 617. 

PARTY  TO  SUIT. 

When  competent  witness,  ii.  1278;  admissions  by,  i.  71  ;  admissions 
by  party  interested,  though  not  party  to  suit,  72. 

PARTY  WALL,  see  "  Watt;  "  Trespass,"  ii.  1133. 

Circumstance  of  lights  being  in  one,  does  not  justify  obstructing  them, 
i.  126 ;  liability  of  owners  of,  748 ;  not  tenants  in  common,  ib. 

PAST  CONSIDERATION,  ii.  139—143. 

PATENT,  see  "  Case,"  "  Letters  Patent,"  ii.  745,  762  ;  notice,  763. 
Infringement  of,  case  lies  for,  745,  762 ;  notice,  763. 

PAWN  AND  PAWNBROKER. 

Who  should  sue,  where  goods  delivered  on,  ii.  1149;  when  owner  of 
may  sue  for  goods  wrongfully  pawned,  1150;  sale  by  pawnbroker 
after  a  year,  1149 ;  pawn  by  partners,  601 ;  pawn  by  agents,  692 ; 
see  " Market  Overt" 

PAYMENT,  see  "  Accord  and  Satisfaction." 

Action  on  a  defence  to  bill  or  note,  i.  613 — 620. 
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Voluntarily  made,  not  recoverable  back,  ii.  388. 

At  deft.'s  request,  ii.  409. 

By  one  partner,  ii.  611. 

Pleadings  as  to,  625  ;  replication,  630. 

PRECEDENTS,  631. 

EVIDENCE,  proof  that  deft,  paid,  631 ;  that  payment  was  to  pit.,  032 ; 
payment  to  bankrupt,  ib. ;  to  a  third  person  by  order  of  creditors,  ib. ; 
to  clerk  in  counting-house,  633 ;  auctioneer,  ib. ;  to  agent,  ib. ;  to 
attorney,  634  ;  to  wife,  635  ;  of  payment  in  money,  &c.,  ib. ;  in  satis- 
faction of  debt,  637;  appropriation,  638;  mode  of  proving  payment, 
641 ;  by  presumption,  643  ;  not  admissible  under  non  assumpsit, 
638. 

PAYMENT  OF  MONEY  INTO  COURT,   see   "Money,   Payment  of, 

into  Court." 

In  action  on  bill  or  note,  ii.  615,  620. 
On  bond,  i.  659,  680. 
In  action  against  carriers,  i.  697. 
In  actions  against  magistrates,  ii.  24. 
In  slander,  ii.  939. 

PEACE, 

Preservation  of,  see  "  Justice  of  the  Peace" 

Admissions  for  purpose  of  buying  are  not  conclusive  evidence,  i.  83; 

justifying  imprisonment  for  breach  of,  see  "  False  Imprisonment;" 

contract  tending  to  breach  of,  void,  ii.  202. 

PEDIGREE. 

Proof  as  to,  in  ejectment  by  heir,  i.  1005,  ii.  165  ;  hearsay  evidence 
admissible  in  questions  of,  ib. 

PEER,  see  "  Bankrupt." 

In  action  against,  averment  of  his  fraudulently  intending,  &c.,  should 
be  omitted,  i.  216  ;  misnomer  off,  10. 

PENAL  ACTION,  see  "  Statute,"  "  Common  Informer." 

PENALTY,  see  "  Common  Informer." 

What  is  a  penalty,  or  liquidated  damages,  i.  230,  239 ;  when  recover- 
able, ib. ;  in  case  of  bond,  i.  676 ;  cannot  be  set  off,  ii.  874. 

PENDENCY  OF  ANOTHER  ACTION,  see  "  Autre  Action  Pendant," 
i.  21. 

PERFORMANCE,  see  "  Declaration." 

Proof  of  contract  by  pit.,  ii.  145,  1295. 

Plea  of,  to  action  on  bond,  660  ;  replication  thereto,  662. 

PERFORMANCE  OF  CONDITIONS  PRECEDENT,  &c. 

Averment  of,  i.  202 — 215;  proof  of,  ib. 

PERILS  OF  SEA,  see  "  Insurance." 

PERSON. 

Pleas  to  the,  in  trespass,  ii.  1101 ;  of  disability  of,  i.  6. 


1384 


INDEX. 


PERSONAL  PROPERTY. 
Proof,  will  of,  ii.  1259. 
Injuries  to,  see  "  "  Case"  "  Nuisance"  "  Trespass" 

PETITION. 

Admissions  in  bankrupt's,  72. 

PETITIONING  CREDITOR,  i.  356. 

PEW,  see  "  Case." 

For  what  injury  to,  trespass  lies,  ii.  1130 ;  for  obstructing  plt.'s  right 

to  use,  723,  724. 
Form  of  remedy,  ii.  645. 
Declaration,  ib. 
Evidence  for  pit.  ib. ;  right  to,  ib. 

PHYSICIAN,  see  "  Slander." 

Proof  of  being,  i.  777 ;  fees,  136  ;  not  affected  by  55  Geo.  III.,  c.  194, 
132. 

PILOT. 

Liability  of  master,  though  pilot  on  board,  i.  716. 

PIRACY,  see  "  Copyright." 
Case  lies  for,  721. 

PLACE,  see  «  Venue." 

PLEADINGS. 

Admissions  by,  see  "  Admissions"  i.  57. 

PLEAS. 

In  abatement,  see  "  Abatement  to  Jurisdiction"  i.  5  ;  disability,  6  ,•  to 
wit,  1  ;  outlawry,  6  ;  coverture,  6,  7  ;  misnomer,  10  ;  nonjoinder,  ib. ; 
misjoinder,  ib. ;  privilege,  17;  pendency  of  another  action,  21. 

In  SATISFACTION,  see  "  Accord ;"  to  account  stated,  43  ;  where  several 
— one,  no  admission  of  fact  denied  by  another,  59 ;  in  case  for  ob- 
structing ancient  lights,  120 ;  in  action  on  annuity  deed,  128  ;  to 
declaration  on  apothecary's,  &c.,  bill,  132;  of  justification  in  tres- 
pass, 144. 

In  assault  and  battery,  145. 

In  assumpsit,  225 — 233;  want  of  stamp  bad,  233. 

In  actions  by  and  against  attorneys,  250,  256 ;  general  issue,  250, 
268. 

Of  award,  285  ;  precedent,  286  ;  in  action  on,  298 — 300. 

On  bail  bonds,  312. 

In  actions  by  assignees  of  bankrupt,  334,  345. 

Bills  of  exchange,  483. 

In  actions  on  bond,  656. 

In  case,  see  "  Case" 

In  action  on  charter-party,  785. 

In  action  for  injury  to  common,  798. 

Of  defence  of  right  of  common,  806. 

Of  composition  deed,  824. 

In  action  for  infringement  of  copyright,  839. 

In  actions  of  covenant,  869. 
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Statement  of  customs  in,  885. 

In  debt,  903. 

In  detinue,  959. 

In  action  for  illegal  distress,  970;  of  duress,  977. 

In  ejectment,  993. 

Escape  on  mesne  process,  1068;  on  final,  1078. 

By  executors,  1121,  1149. 

In  actions  for  false  imprisonment,  ii.  17. 

In  action  for  false  return,  40. 

In  actions  for  fraud,  60. 

In  actions  on  guarantees,  128. 

In  actions  by  heirs,  180;  against,  183. 

In  actions  on  policies,  234. 

In  actions  on  leases,  279. 

Of  the  Statute  of  Limitations,  307. 

In  actions  for  malicious  arrest,  326 ;  prosecution,  329. 

In  action  for  breach  of  promise  of  marriage,  ii.  347. 

In  action  for  mesne  profits,  357. 

Of  payment  of  money  into  court,  421. 

To  new  assignment,  449. 

In  action  for  a  nuisance,  469. 

In  actions  against  public  officers,  481. 

In  actions  by  partners,  544. 

In  actions  against  bankrupt,  ii.  576. 

Of  payment,  625. 

In  action  on  recognizance  of  bail,  744. 

In  actions  on  record,  749. 

In  actions  of  replevin,  781 ;  bond,  798. 

In  actions  against  sheriffs,  882. 

In  slander,  931. 

Tender,  ii.  1041. 

In  tithes,  ii.  1051. 

In  trespass,  ii.  1083. 

Trover,  ii.  1138. 

Use  and  occupation,  ii.  1169. 

Usury,  ii.  1182. 

Vendor  and  vendee,  ii.  1195. 

Warranty,  ii.  1225. 

Watercourse,  ii.  1233. 

Way,  ii.  1238,  1252. 

Work  and  labour,  ii.  1290. 

NATURE  OF,  IN  GENERAL,  ii.  646. 

GENERAL  RULE  AS  TO  PLEADING  THE  GENERAL  ISSUE,  OR  A  SPECIAL 
PLEA,  ii.  647 ;  general  qualities  of  pleas  in  bar,  648  ;  must  be  con- 
formable to  count,  649;  must  answer  what  it  assumes,  ib. ;  must  be 
in  denial,  or  confession  and  avoidance,  651 ;  must  be  single,  653 ; 
must  be  certain,  655;  must  be  direct  and  positive,  657;  must  be  capa- 
ble of  trial,  658  ;  must  be  true,  ib.;  must  not  be  too  large,  ib. ;  sham 
pleas,  ib. ;  if  bad  in  part,  659. 

FORM  AND  PARTS  OF  PLEAS,  ii.  660 ;  title  of  court,  ib. ;  title  of  term, 
ib. ;  time  and  place,  661 ;  conclusion,  662  ;  signature,  644. 

SEVERAL  PLEAS,  655. 

PLEAS  BY  SEVERAL  DEFENDANTS,  670. 
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PLEAS — continued. 

PRECEDENTS  (see  different  titles  throughout  the  work), 

PLEDGES. 

Action  for  taking  insufficient,  in  replevin,  i.  803. 

PLENE  ADMINISTRAVIT,  see  "Executors,"  i.  1156,  1180. 

POLICY,  see  "  Insurance." 
Usage  to  explain,  ii.  236. 

POLICY  OF  INSURANCE,  see  « Insurance." 
POLICY-BROKER,  see  « Insurance- Broker." 

POLL-BOOK. 

Proof  by,  see  "  Public  Documents." 

POOR,  AND  POOR'S  RATE. 

Demand  of  warrant  in  action  against  poor  rate  officer,  i.  490 ;  replevin 
lies  to  try  legality  of,  ii.  768 ;  party  distraining  for,  not  a  trespasser 
ab  initio,  when,  ii.  1091 ;  avowry  for,  779;  replevin  for,  768;  lia- 
bility of  overseer  to  surgeon,  &c.,  for  cure  of  poor,  i.  132 ;  govern- 
ors of,  when  incompetent,  see  "  Witness." 

PORTS. 

Survey  of  king's  ports,  evidence  of,  ii.  737 ;  courts  ex  qfficio  notice, 
exte'nt  of,  i.  920. 

POSSESSION,  see  "  Nuisance,"  "  Trespass,"  "  Trover." 

Proof  of  plt.'s,  in  case  for  obstructing  ancient  lights,  i.  11. 

Of  mill,  in  action  for  disturbance  of  watercourse,  ii.  1235. 

Defence  of,  in  assault  and  battery,  i.  158. 

Presumption  from,  ii.  677  ;  see  "  Trespass,"  what  sufficient  to  maintain 
trespass  to  realty,  ii.  1126;  no  constructive  possession,  1127;  proof 
of  actual,  sufficient,  ib. ;  a  servant  having  the  key  of  the  house  has 
sufficient,  ib. ;  the  purchaser  of  a  grown  crop  of  grass  has  sufficient 
to  sue  for  trespass  on  the  close,  1128;  of  gamekeeper  sufficient  to 
support  trespass,  1129. 

Sufficient  to  maintain  trover,  ii.  1152,  1153;  proof  of  plt.'s  right  of, 
1153. 

POSSESSORY  TITLE. 

Plea  of,  in  trespass,  ii.  1101. 

POST. 

Notice  of  dishonour,  &c.  by,  i.  540;  proof  of  payment  on  sending  by, 
ii.  636 ;  who  must  bear  loss  of  money  sent  by,  ib. ;  proof  of  hand- 
writing by  inspector  from,  &c.,  160;  publication  of  libel  by  letter 
sent  by,  657  ;  inspection  of  books,  &c.  228. 

POSTEA,  see  "  Verdict,"  i.  534. 

Proof  of,  and  evidence  by,  ii.  1223,  1224. 
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POST-MARK,  ii.  724. 

POUND,  AND  POUND-KEEPER. 

Pound-keeper  cannot  be  sued,  when,  ii.  1121. 

POUND  BREACH,  see  "Rescue." 

POWERS. 

Proof  of,  ii.  672. 

PRACTICE  OF  COURT. 
Where  pleadable,  i.  313. 

PRECEDENTS,  see  the  different  titles  throughout  the  work. 
PR^CIPE,  see  2  Ch.  PI.  9,  10. 

PREFERENCE. 

Fraudulent,  see  " Bankrupt"  "  Fraudulent  Preference" 

PREGNANCY  NEGATIVE,  ii.  813. 

PREJUDICE. 

Admisions  without,  i.  82. 

PREMIUMS. 

Who  to  be  sued  for,  see  "  Insurance" 

PREROGATIVE,  see  "King." 

PRESCRIPTION,  see  "  Ancient  Lights,"  "  Common,"  "  Custom,"  "  Way," 
"  Prescription  Act,"  f.  117,  802  ;  ii.  472, 1249,  1251. 

Proof  of,  in  action  for  disturbance  of  way,  ii.  1249;  evidence  to  rebut 
title  by,  1251. 

In  pleading  private  way  by  deft.'s  title,  must  be  shown,  1253. 

Right  to  lights  by,  i.  117  ;  of  common,  i.  801. 

Creation  of  public  way  by  prescription,  ii.  1244. 

PRESENTATION  OF  RECTOR,  see  "  Induction." 

PRESENTMENT  OF  BILL,  see  "  Bills  of  Exchange." 
Averment  and  excuse  for  avefment  of,  i.  512. 

PRESUMPTIVE  EVIDENCE, 

Presumptions  of  fact,  ii.  673 ;  of  law,  674  ;  from  lapse  of  time,  ib. ; 

from  possession,  677  ;  from  continuance,  678  ;  of  innocence,  679. 
Proof  of  payment  by  presumption,  ii.  642. 

PRICE. 

Proof  of,  in  action  for  goods  sold,  ii.  104. 

PRINCIPAL  AND  AGENT,  see  "  Agent ;" 

Money  had  and  received  lies  against  latter  for  moneys  received  on  ac- 
count of  the  former,  ii.  363. 

ACTIONS  BY  FORMER  AGAINST  THIRD    PERSONS,  ii.  681. 
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PRINCIPAL  AND  AGENT,— continued. 

Form  of  remedy  and  pleadings,  681 ;  evidence  for  pit.  682  ;  proof  of 
agency,  682  ;  how  appointed,  ib. ;  evidence  for  deft.  684  j  set-off,  685; 
payments  to  agent,  687  ;  competency  of  witness,  688. 

ACTIONS  AGAINST  FORMER  BY  THIRD  PARTIES,  ii.  688  ;  form  of  remedy 
and  pleadings,  ib.,  evidence  for  pit.  690 ;  proof  of  agency,  ib. ;  special 
agent,  691 ;  what  a  general  agent,  692 ;  implied  from  nature  of  em- 
ployment, ib. ;  from  course  of  dealing,  694;  how  revoked,  697;  au- 
thority by  subsequent  adoption,  699  ;  agent  may  sell  goods  intrusted 
to  him,  701  ;  may  pledge,  705 ;  notice  of  determination  of  agency, 
707. 

Evidence  for  deft.,  competency  of  agent  as  witness,  710. 

Admissions  of  agent  receivable  against,  i.  75;  where  adopted  by,  77  ; 
actions  by  agent  against,  86  ;  for  commission,  87  ;  actions  by  princi- 
pal against  agent,  96 — 103;  adoption  by  principal  of  acts  of  agent, 
101  ;  were  unknown,  107, 109,  where  not  apparent,  107  ;  where  dis- 
charged by  agent's  exceeding  his  authority,  108,  109;  liability  of 
agent,  682 ;  of  principal  for  acts  of  agent,  682. 

PRINTER. 

Lien  of,  see  " Lien" 

PRISON. 

Lying  in,  an  act  of  bankruptcy,  when,  i.  397  ;  attorney  in,  loses  pri- 
vilege, 18. 

PRISON  BOOKS. 

When  evidence,  see  "Public  Documents." 

PRISONER,  see  "  Commitment"  "  Prison  Books?  "  Escape"  "  Mar- 
shal" 

PRIVATE  ACT,  i.  52. 

PRIVATE  WAY. 
Proof  of,  ii.  1247. 

PRIVATE  DOCUMENTS,  ii.  224,  711. 

PRIVIES. 

When  estopped  by  admissions  of  principal,  i.  71 ;  effect  of  judgment  as 
to  ;  see  "Judgment  Recovered" 

PRIVILEGE. 

Trespass  does  not  lie  for  arresting  person  having,  ii.  1090. 

PRIVILEGE  OF  PERSON. 

Pleas  of,  i.  6,  16 ;  affidavit  on  pleading,  20. 

PRIVILEGE  OF  WITNESS,  ii.  1289. 

PRIVILEGED  AS  AN  OFFICER  TO  A  COURT,  see  "Abatement." 

PRIVILEGE  PERSON. 

Communication,  see  "  Slander ;"  "  Witness ;" 
Arrest  of,  ii.  13. 
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PRIVITY  OF  CONTRACT. 

Pit.  cannot  resort  to  common  counts,  in  action  on  bill,  if  there  be  not,  i. 
495,  914. 

PRIVITY  OF  ESTATE. 
Venue  as  to,  i.  914. 

PRIZE. 

Admiralty  decisions  in  questions  of,  i.  54. 

PROBABLE  CAUSE. 

Averment  and  proof  of  want  of,  in  action  for  malicious  arrest  or  prose- 
cution, ii.  321,  332,  340. 

PROBATE. 

Effect  of,  ii.  712  ;  proof  of  will  of  personalty  by,  1259 ;  of  realty,  1260  ; 
how  proved,  i.  978  ;  and  how  impeached,  1229. 

PROCEEDS  OF  SALE. 

Evidence  in  action  for,  by  principal  against  agent,  97,  102. 

PROCESS,  see  "  Writ,"  "  False  Imprisonment,"  "  Trespass"  "  Escape  on 

Mesne." 

Plea,  where  irregular,  i.  159. 
Action  for  misapplication  of,  see  "Sheriff"  ii.  12;  justification  under 

ii.  19. 
Abuse  of,  by  public  officer,  478. 

PROCHEIN  AMY. 

Declaring  and  pleading  by,  ii.  207 ;   admissions  by  when   evidence 
against  infant,  i.  71. 

PROCLAMATIONS. 

Ex  Officio,  noticed,  ii.  721. 

PROFERT  AND  OYER. 

Of  deed,  i.  865;  when  necessary  to  make  profert,  ii.  612,  713;  when 
oyer  maybe  craved,  713  ;  how  given,  714;  pleadings  as  to,  ib. 

PROFESSIONS. 

Slander  for  words  spoken  concerning,  ii.  904. 

PROFITS,  see  "  Partnership." 

PROMISE,  see  "  .Assumpsit,"  i.  183,  and  the  various  titles  of  actions,  "  Limi- 
tations, Statute  of." 

PROMISSORY  NOTES,  see  "  Bills  of  Exchange." 
Form  of  remedy  and  pleadings,  ii.  717. 
Precedents,  711. 
Not  having  proper  stamp  not  evidence  of  account  stated,  ii.  1019  ;  nor 

of  indorsement,  1019;  but  may  be  read  for  some  purposes,  ib. 
Evidence,  719;  note,  evidence  of  account  stated  in  action  by  payee 

against  maker,  i.  45. 
Stamps  on,  ii.  1003. 
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PROPERTY,  sec  "  Possession,"  "  Trover." 

Plea  of,  in  replevin,  ii.  783;  proof  of,  793. 
What  requisite  to  maintain  trespass,  ii.  1113. 
Proof  of  plt.'s  in  chattels  in  trover,  ii.  1144. 

PROPOSAL. 

Will  not  constitute  a  contract,  ii.  108. 

PROPRIETORSHIP,  see  "  Partner,"  «  Calls." 
Proof  of,  ii.  581. 

PROSECUTION,  see  "  Malicious  Prosecution." 

Proof  of  determination  of,  in  action  for  malicious,  ii.  338. 

PROSECUTOR. 

Proof  that  deft,  is,  in  action  for  malicious  prosecution,  ii.  339. 

PROSTITUTION. 

Contract  as  to,  ii.  201. 

PROTEST,  see  "  Bills  of  Exchange,"  i.  477  ; 

Notice  of,  478,527  ;  payment  under,  479;  for  default  acceptance,  522  ; 

excuse  for  not  adducing  notice  of,  529. 
Effect  of,  ii.  719  ;  stamp  on,  720. 

PROTESTATION. 

Abolished,!.  149;  ii.  661. 

PROTHONOTARY. 

Plea  of- privilege  by,  i.  18. 

PROUT  PATET  PER  RECORDUM,  ii.  255. 

PROVINCIAL  NOTES. 

Tender  by,  ii.  1054;  when  recoverable,  as  money  had  and  received, 
ii.  365. 

PROVINCIAL  COMMITTEE,  see  «  Goods  Sold,"  $c.,  "Money  had  and 

received,  and  paid,"  " Partners" 
Where  liable  for  things  necessary  to  establish  the  company,  ii*  565. 

PROVISO. 

In  statute,  when  to  be  stated,  ii.  1024 ;  in  other  instruments,  i.  198. 

PUBLIC  ACT,  i.  51. 

PUBLIC  COMPANIES,  "  Partners,"  "  Corporations." 

Case  lies  against,  ii.  566 ;  who  to  sue  on  behalf  of,  ii.  479,  527  ;  evi- 
dence of  partnership,  588. 

PUBLIC  DOCUMENTS,  ii.  227,  721. 

Journals  of  parliament,  ii.  721  ;  king's  proclamations,  &c.,  ib.  ; 
gazette,  722  ;  almanack,  ib. ;  public  grants  and  licenses,  ib. ;  entries 
by  public  officers,  723  ;  poll-books,  ib.  ;  bishop'*  book's,  ib. ;  certifi- 
cate, 724';  postmarks,  ib. ;  court  rolls,  735  ;  ship's  register,  ib. ;  ship's 
article,  ib. ;  other  books,  &c.,  of  public  officers,  727  ;  land-lax  books, 
730  ;  parish  books,  ib. ;  parish  registers,  ib. ;  non-parochial  registers, 
732  ;  court  rolls,  734  ;  herald's  books,  735 ;  corporation  books,  ib. ; 
doomsday  book,  736;  surveys,  ib. ;  histories,  739. 
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PUBLIC  OFFICERS,  see"  Case,"\\.  747,"  Bankrupt,"  "  Officers,"  "Pub- 
lic" 

Partners,  plea  that,  should  be  sued,  ii.  549  ;  proof  of  appointment  of, 
553. 

PUBLIC  WAY. 

Proof  of,  ii.  1241. 

PUBLICATION. 

Statement  of,  in  slander,  ii.  914  ;  of  parliamentary  papers,  ii.  938  ;  of 
written  slander,  956  ;  of  verbal,  961. 

PUBLICATION  OF  WILL. 
Proof  of,  ii.  1266. 

PUBLIC  POLICY. 

Contract  against  void,  ii.  201. 

PUFFERS  AT  AUCTION,  ii.  1216. 

PUIS  DARREIN  CONTINUANCE. 

Plea  of  bankrupt's  certificate,  i.  434  ;  see  "  Pleas  in  Bar" 

PUR  CAUSE  DE  VICINAGE,  see  «  Common,"  i.  816. 
PURCHASE,  see  "  Goods  Sold,"  "  Vendor  and  Purchaser." 

PURCHASER. 

Must  enter  before  bringing  trespass,  ii.  1132. 

QUAKER. 

Affirmation  of,  and  when, competent,  n.  1275. 

QUAKERS,  see  «  Witness,"  ii.  1275. 

QUALIFICATION. 

Proof  of,  of  surgeon,  &c.,  i.  32.  . 

QUALIFIED. 

Promise 'or  admissions  must  be  taken  as  such,  see  "Admissions" 

QUANTUM  MERUIT  AND  VALEBANT  COUNTS,  see  "  Assumpsit  » 

"Debt." 

QUARE  CLAUSUM  FREGIT,  see  "Assault,"  fyc.,   "False  Imprison, 
ment"  "  Trespass"  "  New  Assignment" 

QUARTER  SESSIONS. 

Inspection  of  books  of,  ii.  227. 

QUESTIONS. 

Witness  need  not  answer,  ii.  1286. 

QUIET  ENJOYMENT,  ii.  286. 

QUI  TAM,  see  "  Common  Informer^  "  Statute" 

RAILROAD  SHARES,  see  "  Deposit,"  "Partners,"  "  Goods  sold,"  $c. 
Deposit  paid  on,  recoverable  where   scheme  failed,  ii.  381 ;  contract 
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RAILROAD  SHARES,— continued. 

relating  to,  need  not  be  in  writing,  ii.  623 ;  not  an  interest  in  land, 
1199. 

RAILWAY  COMPANY,  see  «  Partners." 

Cases  lies  against  for  obstructing  ancient  lights,  ii.  566. 

RASURE,  see  "  Alteration." 
RATES,  see  "  Taxes?  "  Poor  Rates." 

RATIFICATION. 

Subsequent,  of  contract  entered  into  by  one  partner,  ii.  608. 

READINESS,  see  "  Assumpsit,"  "  Vendor  and  Vendee." 
To  complete  sale  of  goods,  ii.  113,  114 — 116. 

READINESS  TO  PERFORM  CONTRACT,  see  «  Assumpsit,"  "  Ten- 
der." 

REAL  PROPERTY,  see  "  Vendor  and  Purchaser;"  trespass  to,  see"  Tres- 
pass" 
How  to  describe  in  ejectment,  i.  988 ;  proof  of  will  of,  ii.  1260. 

REASONABLENESS. 

Of  charges  in  action  for  attorney's  bill,  i.  261 ;  question  for  jury,  ib. ; 
of  time  in  notice  of  dishonour,  &c.,  i.  542  ;  of  probable  cause,  &c., 
in  action  for  malicious  arrest,  question  for  court,  ii.  333. 

REBUTTER,  ii.  738. 

RECAPTION,  see  "Escape  on  Mesne  Process,"  i.  1074. 
Plea  as  to,  and  proof  in  action  for  escape,  i.  1074. 

RECEIPT,  see  "  Admissions," 

Effect  of,  ii.  738 ;  proof  of,  741  ;  on  bills,  &c.,  742  ;  when  an  estoppel, 

738 ;  may  be  explained,  740;  stamps  on,  741 ;  demand  of,  in  full, 

see  "  Tender  ;"  proof  as  to,  741. 
Of  amount  of  bill  or  note,  i.  621. 

RECEIVER. 

Of  Court  of  Chancery:  notice  to  quit  by,  i.  1034;  action  will  not  lie 
against  mere  receiver  of  money,  ii.  367. 

RECITAL. 

In  bond  of  sum  for  which  another  has  been  executed  is  not  conclusive, 
i.  679;  in  deed,  &c.,  when  evidence,  &c.,  i.  64,  931,  1086  ;  in  Act 
of  Parliament,  51. 

RECOGNIZANCE  OF  BAIL,  ACTION  ON. 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  743;  amount  recoverable,  ib. ; 
declaration,  ib. ;  plea,  744 ;  replication,  745 ;  precedents,  ib. ;  evi- 
dence, ib. ;  variance,  746. 

RECORD,  see  "Judgment,"  "  Recognizance  of  Bail." 

Trover  does  not  lie  for,  ii.  1148 ;  but  for  a  copy,  1148. 
Satisfaction  of  simple-contract  debt,  i.  28 ;  estoppel  by,  62  ;  admissions 
by  party  to,  71. 
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RECORD,— continued. 

Assumpsit  does  not  lie  on,  165;  debt  lies  on,  898,  902. 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  746 ;  declaration,  747;  venue, 
ib. ;  variance,  748  ;  pleas,  749  ;  replication,  751 ;  proof  of  record, 
ib.;  under  nul  tiel  record,  ib. ;  by  exemplification,  ib. ;  by  examined 
copies,  752  ;  by  office  copies,  ib. ;  by  copies  made  by  proper  officers, 
755. 

RECOVERY,  see  "  Fine  and  Recovery." 

RECTOR. 

Ejectment  by,  i.  1015 ;  action  by,  for  tithes,  ii.  1065  ;  proof  of  title,  ib.  ; 
may  sue  in  trespass  before  induction,  1128  ;  freehold  in  church  be- 
longs to,  ib. ;  notice  to  quit  by,  i.  1025. 

RECTOR'S  BOOKS,  &c. 
Proof  by,  ii.  178,  1067. 

REDEMPTION,  see  "  Equity  of  Redemption:'' 

RE-ENTRY. 

Proof  of,  in  action  for  mesne  profits,  ii.  357. 

RE-EXAMINATION  OF  WITNESS,  ii.  1285. 

RE-EXCHANGE. 

What,  and  expenses  of,  i.  479,  502. 

REGISTER,  see  "Public  Documents,"  «  Parish  Register,"  "  Trover." 

Of  ship,  trover  for,  and  proof  in,  ii.  1055;  proof  registry  of  ship,  80; 
register  of  ship  not  proof  of  ownership,  237  ;  of  navy-office,  726;  of 
custom-house  and  excise-office,  ib. ;  of  ecclesiastical  courts,  ib.,  978  ; 
of  memorial  of  conveyance,  not  proof  of  contents,  834. 

RE-ISSUING  OF  BILL  OR  NOTE. 
Stamp  on,  ii.  989. 

REJOINDER. 

In  actions  on  award,  i.  301. 

Rules  &c.,  as  to,  ii.  755. 

Similiter  to  replication  concluding  to  the  country,  ii.  756  ;  commence- 

ment  of  rejoinder  to  a  special  replication,  ib. ;  conclusion  to  country, 

ib. ;  conclusion  with  a  verification,  ib. 

RELEASE,  see  "  Payment." 

By  one  assignee,  i.  418;  of  liability  on  bill  or  note,  609 — 613. 
A  defence  to  action  on  bond,  669. 
By  one  partner,  ii.  611. 
PLEADINGS  AS  TO,  ii.  756. 
PRECEDENTS,  759. 

Effect  of,  with  reference  to  form  and  terms,  759;  by  operation  of  law, 
760;  when  court  will  set  aside,  761;  form  of,  ib. ;  by  whom  made, 
762  ;  to  whom  made,  ib. ;  proof  as  to,  764. 
Stamp  on,  ii.  1006. 

RELIGIOUS  PRINCIPLE. 

When  witness  not  competent  from  want  of,  ii.  1274. 
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REMAINDERMAN,  see  "  Reversioner." 

Action  by,  for  obstructing  lights,  i.  119,  122;  action  by,  cutting  down 
trees,  ii.  1147;  ejectment  by,  i.  1043;  entry  by,  to  view  waste,  ii. 
291 ;  competency  of,  in  ejectment,  i.  1063;  judgment  by,  ii.  258. 

REMITTITUR,  i.  740,  894. 

REMOVAL  OF  GOODS. 

Without  paying  year's  rent,  by  sheriff,  ii.  888. 

RENEWAL  OF  BILL. 

When  a  satisfaction  on,  i.  30;  renewed  security,  usury  in,  ii.  1189. 

RENT,  see  "  Covenant,"  "  Lease,"  "  Sheriff  «  Use  and  Occupation." 

Avowries  for,  ii.  773,  779. 

Actions  against  sheriff  for  not  paying  year's,  887 ;  damages,  ib. 

Proof  of  arrear  of,  887 ;  of  notice  of,  ib. ;  of  removal  of  goods,  888 ; 
value,  ib. 

As  to  illegal  distresses  for,  see  "Distress,  Illegal;"  as  to  replevin, 
avowries,  &c.,  relating  to,  see  "Replevin;"  when  payment  of,  evi- 
dence of  title,  1174;  receipt  for  last  quarter  presumption  of  payment 
of  prior  ones,  740. 

RENT.CHARGE. 

Justification  of  trespass  under,  ii.  1105;  debts  for,  i.  127;  venue  in, 
local,  914;  not  within  11  Geo.  II.  as  to  avowries  for  rent,  ii.  774. 

REPAIRS. 

Action  for  not  repairing,  ii.  271,  278;  mode  of  stating  breech,  278  ; 
i.  218—221 ;  ejectment  for  breach  of,  i.  1037  ;  waiver  of,  1041 ;  of 
fences,  see  "  Fences" 

REPLEADER,  ii.  766. 

Nature  of,  and  when  granted,  766 ;  distinction  between,  and  judgment 
non  obstante  veredicto,  ib. 

REPLEVIN,  ACTION  or. 

Does  not  lie  against  corporation,  i.  845. 
New  assignment  in,  ii.  447. 

NATURE  OF  ACTION,  AND  WHEN  IT  LIES  IN  GENERAL,  ii.  767. 

FORM  OP  PLEADINGS,  770;  declaration,  ib. ;  avowries,  &c.,  general 
rules  as  to,  772  ;  pleas  in  abatement,  773;  avowry,  &c.,  for  rent, 
ib. ;  damage  feasant,  779,  785  ;  amendment,  781  ;  plea  in  bar,  ib. ; 
non  demisit,  non  tenuit,  783;  riens  in  arrear,  ib. ;  eviction,  ib.  ;  pro- 
perty, ib. ;  tender  of  rent,  ib. ;  set-off,  784;  payment  of  ground-rent, 
ib. ;  Statute  of  Limitations,  785;  annuity,  ib. ;  right  of  common,  ib. 

PRECEDENTS,  787. 

EVIDENCE,  788  ;  who  to  begin,  770;  under  non  cepit,  ib. ;  under  non 
demis.it  and  non  tenuit,  789;  eviction,  791;  under  riens  in  arrear 
792;  under  traverse  of  deft.'s  being  bailiff,  ib. ;  tender  of  rent,  793  ; 
property  in  pit.,  or  a  stranger,  ib. ;  under  avowry  for  distress,  damage 
feasant,  ib. ;  tender  of  amends,  794 ;  damages,  ib. 

COMPETENCY  or  WITNESSES,  794. 

REPLEVIN  BOND. 

FORM  OF  REMEDY  AND  PLEADINGS,  AS  TO,  ii.  796;  declaration,  797; 
pleas,  798. 
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REPLEVIN  BOND— continued. 
PRECEDENTS,  800. 
EVIDENCE,  800. 
DAMAGES,  801. 

ACTION   FOR  NOT   TAKING    BOND  OR  GOOD    SURETIES    IN,  802  ;    for  loSS 

of  bond,  ib. ;  case  lies  against  sheriff  for,  ib. ;  evidence  of  replevying, 
803;  proof  of  bond,  ib. ;  insufficient  pledges,  ib. 

REPLICATION. 

To  pleas  in  abatement,  see  "  Abatement ;"  coverture,  i.  8 ;  to  plea  of 
non-joinder,  10;  to  plea  of  privilege,  20;  to  plea  of  pendency  of 
another  action,  23 ;  to  accord  and  satisfaction,  38 ;  to  plea  of  alien, 
112;  in  action  on  annuity  deed,  130;  see  "  De  Injurid;"  in'  as- 
sumpsit,  234 ;  when  de  injurid  proper,  ib. 

To  plea  of  award,  286,  287 ;  in  actions  on,  300. 

In  actions  on  bail-bonds,  314. 

In  actions  by  assignees  of  bankrupt,  346  ;  see  "  Assumpsit" 

In  actions  on  bonds,  656. 

To  plea  claiming  right  of  common,  810. 

To  plea  of  composition,  825. 

In  covenant,  871. 

In  debt,  907. 

In  detinue,  960. 

In  actions  against  executors,  &c.,  1160. 

In  actions  for  false  imprisonment,  ii.  25. 

In  action  on  guarantee,  ii.  128. 

In  actions  against  heirs,  183. 

To  plea  of  Statute  of  Limitations,  307. 

Replication  to  plea  of  payment  into  Court,  421. 

To  plea  of  payment,  ii.  630. 

To  plea  of  nul  tiel  record^  744,  751. 

GENERAL  NATURE  OF,  AND  RULES  AS  TO,  805 ;  qualities  of,  806 ;  de- 
parture, ib. ;  certainty,  807  ;  argumentativeness,  808 ;  singleness, 
ib. ;  negative  pregnancy,  812;  forms  and  parts  of,  813;  traverse 
divisible,  816;  assignment  of  breaches,  817;  conclusion,  ib. ;  de  in- 
jurid,  819;  in  denial,  825;  evidence  under,  827. 

PRECEDENTS,  831. 

To  plea  of  set  off,  865. 

In  actions  against  sheriff,  885. 

In  slander,  ii.  945. 

Tender,  1041. 

Tithes,  1057. 

Trespass,  1083. 

Trover,  1138. 

Use  and  occupation,  1169. 

Usury,  1182. 

Vendor,  &c.,  1195,  1217. 

Warranty,  1225. 

Watercourse,  1233. 

Way,  1238,  1252. 

Work  and  labour,  1290. 

REPLY. 

Who  has  a  right  to,  ii.  1100. 
VOL.  II.,  Part  2.— 40 


1396  INDEX. 

REPRESENTATION,  see  «  Fraud." 

REPUGNANCY. 

What  and  effect  of,  ii.  660. 

REPUTATION,  see  "  Hearsay  Evidence." 

When  proof  by,  admissible,  i.  165;  in  claim  of  way,  ii.1249;  in  claim 
of  common,  i.  370 ;  in  case  of  tithes,  ii.  ib. ;  remedy  for  injuries  to, 
see  "  Slander." 

REPUTED  OWNERSHIP. 

In  case  of  bankruptcy,  see  "  Bankruptcy," 

REQUEST,  see  " Declaration"  " Demand." 

Money  paid  at  deft.'s  request,  ii.  409 ;  statement  of  consideration, 
arising  at  deft.'s  request,  i.  210 ;  what  sufficient,  ib. ;  statement  of, 
as  condition  precedent,  and  when  request  is  necessary.  211 ;  form  of 
slating  it,  213;  consequence  of  not  stating  it,  ib. ;  variance  in  state- 
ment of  contract  to  be  performed  on,  215;  request  to  remove  a  nui- 
sance, when  to  be  stated,  and  proof  of,  ib.  464,  473 ;  request  on 
agent  to  account,  96;  request  to  leave  house  before  assault,  143; 
158;  request  in  action  against  surety,  ii.  126,  127;  conferring  a 
benefit  to  third  person  at  creditor's  request,  when  a  satisfaction,  i. 
26,  27. 

RESCISION  OF  CONTRACT,  see"  Assnmpsit,"   « Money  had  and  Re- 
ceived," ii.  380. 

RESCUE. 

Defence  of,  in  action  for  escape,  i.  1074. 

RES  GESTA,  see  "Admissions,"  "Hearsay  Evidence." 

RESIDENCE. 

Affidavit  of,  on  plea  of  non-joinder,  i.  13. 

RESIDUARY  LEGATEE,  see  "  Legacy." 

RETAINER. 

Plea  as  to,  in  action  against  executor,!.  1150;  proof  as  to,  1180, 1181; 
retainer  of  attorney,  proof  of,  252  ;  gratuitous,  261,  268  ;  of  induce- 
ment and  purpose  of,  269;  retainer  of  surgeon,  &c.,  proof  of,  132  ; 
in  action  for  work  and  labour,  see  "  Work  and  Labour." 

RETIRING  PARTNERS. 
Where  liable,  ii.  573. 

RETURN. 

Action  for  false  return,  see  "  False  Return"  "  Writ" 

REVENUE  LAWS. 

Of  foreign  states  not  noticed  here,  ii.  54. 
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REVERSTONER. 

Proof  of  title  as,  in  case  for  obstructing  ancient  lights,  i.  122 ;  case  lies 
by,  against  tenant  or  stranger,  723;  ii.  1131  ;  statement  of  injury 
to,  intent  of,  i.  738. 

Ejectment  by  assignee  of,  i.  143;  proof  of  title,  ib. ;  trespass,  by,  ii. 
1138;  must  enter  before  bringing  trespass,  ii.  1132;  case  by,  for 
nuisance,  460;  proof  by,  472;  in  action  by,  if  tenant  holds  under 
written  agreement,  it  should  be  produced,  stamped,  ib. ;  what  ad- 
missions, and  acts  of  tenant,  &c.,  bind  reversioner,  see  "Admis- 
sions." 

REVIVAL. 

Of  lien,  ii.  304;  of  demand  barred  by  the  statute,  ii.  312. 

REVOCATION,  see  "  Award,"  "  Agent,"  "  Principal  and  Agent." 

Of  will,  see  "  Will;"  proof  of,  ii.  1269;  marriage  will  revoke  a  will, 

1270;  where  alteration  of  circumstances  shall  not  revoke  a  will, 

1270  ;  requisites  where  alteration  in  will  made  after  execution,  ib. ; 

after,  shall  not  be  revived  save  by  re-execution,  ib. ;  by  conveyance, 

subsequent  to  execution  of  will,  ib. 
By  cancelling,  ii.  1270;  by  implication,  1271. 
Parol  evidence  to  rebut,  1271. 
By  fraud  or  forgery,  1271. 

RIENS  EN  ARREAR,  see  "Sheriff." 

Plea  of,  in  covenant,  bad,  i.  871  ;  plea  in  bar  of,  in  replevin,  ii.  783 ; 
proof  under,  ii.  793. 

RIENS  PER  DESCENT  OR  DEVISE,  see  «  Heir." 

Plea  of,  ii.  179,  183;  proof  under,  184;  what  are  assets,  ib. 

RISK,  see  "  Insurance." 

RIVER,  see  "  Watercourse." 

Evidence  of  ownership  in,  ii.  1129. 

ROARING. 

Is  not  necessarily  unsoundness  in  a  horse,  ii.  1231. 

ROBBERY,  see  "Carrier." 

Agent  not  liable  for  loss  by,  see  "  Agent" 

ROLLS,  see  "  Court  Rolls,"  "  Record." 

RULE  OF  COURT,  ii.  832. 

Proof  of,  in  general,  ii.  832;  to  pay  in  money,  417;  to  disconliuu0» 
331  ;  proof  under  award,  ib. 

SAILOR. 

Justifying  correction  of,  i.  158. 

SALE,  see  "  Bill  of  Sale,"  «  Freight,"  «  Goods  Sold,"  dec. 
Contract  of,  ii.  92. 

SALVAGE. 

Expenses  of  loss  by,  ii.  241 ;  proof  of,  ib. 
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SAMPLE. 

Sale  of  goods  by,  ii.  1228  ;  breach  of  warranty  on,  ib. ;  acceptance  of 
sample,  to  take  case  out  of  Statute  of  Frauds,  ii.  99;  variance  in 
statement  of  contract  of  sale  by,  i.  200. 

SATISFACTION,  see  «  Accord  and  Satisfaction:1 

SCHEDULE. 

Stamps  on,  ii.  1006. 
Admissions  in  bankrupt's,  i.  73. 

SCHOOL. 

Moderate  correction  of  scholar,  plea  of,  i.  144,  158;  action  against 
schoolmaster  for  negligence,  738. 

SCHOOLMASTER,  see  "  Bankrupt:1 

SCIENTER. 

Averment  of,  i.  736,  755 ;  proof  of,  ib. ;  in  action  on  warranty,  see 
"  Warranty." 

SCIRE  FACIAS. 

On  recognizance  of  bail,  i.  218,  ii.  743;  on  further  breaches,  i.  653. 

SCOTLAND. 

Marriage  in,  i.  879 ;  laws  of,  do  not  prevail  against  laws  here,  ii.  53 ;. 
not  ex  officio  noticed  here,  ib. ;  proof  of  law  of,  ib. ;  not  beyond  sea 
within  Statute  of  Limitations,  ii.  311. 

SCRIP,  see  "  Partners?  "  Calls." 

Evidence  in  action  for  not  registering,  ii.  560. 

SCRIVENERS,  see  «  Bankrvpt." 

SEAL. 

Of  foreign  court,  i.  55;  of  ecclesiastical  court,  975,  155;  sealing  of 
deed,  933;  defacing  seal,  114;  of  corporations,  851 ;  of  corporation 
of  London  proves  itself,  ib. 

SEALING,  see" Deed." 
SIGNING,  see" Deed." 

SEAWORTHINESS. 

Proof  as  to,  ii.  239 ;  competency  of  captain  to  prove,  250. 

SECONDARY    EVIDENCE,    see   "  Parol  Evidence,"  and  other  titles 

throughout  the  work. 

The  best  evidence  must  be  adduced,  i.  833 ;  what  must  be  done  to  admit 
of  secondary  evidence,  837;  proof  of  loss,  &c.,  of  best  evidence,  p. 
837 ;  what  sufficient  search,  837 ;  proof  of  possession  in  adverse 
party,  840  ;  proof  of  notice  to  produce,  &c.,  ib. ;  where  notice  neces- 
sary, 842 ;  form  of  notice,  844 ;  effect  of,  844 ;  on  whom  to  be 
served,  847  ;  when,  ib. ;  what  sufficient  secondary  evidence,  849. 

SECTARIAN. 

Competency  of,  and  how  sworn,  ii.  1274. 
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SECURITY,  see  «  Guarantee." 

SEDUCTION,  ACTION  FOR. 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  853. 

PRECEDENTS,  854. 

EVIDENCE  FOR  PLAINTIFF,  ii.  854;  proof  of  service,  854;  of  seduction 

by  defendant,  856  ;  damages,  856  ;  competency  of  witnesses,  858. 
EVIDENCE  FOR  DEFENDANT,  858. 

SEISIN. 

Proof  of,  i.  104;  ii.  677  ;  statement  of,  in  action  by  heir,  180. 

SEIZURE,  see  «  Sheriff? 

Of  goods  under  execution,  ii.  888. 

SENTENCE. 

Of  admiralty  court,  see  that  title;  of  foreign  court,  ii.  52  ;  of  ecclesias- 
tical court,  i.  978. 

SEPARATE  EXAMINATION  OF  WITNESSES,  ii.  1275. 
SEPARATISTS,  see  "  Witness?  ii.  1275. 

SERJEANT. 

Plea  of  privilege  by,  i.  18. 

SERVANT,  see  "  Master?  "  Agent?  "  Principal  and  Agent?  "  Goods 
Sold?  dec. 

Not  entitled  to  wages  when  turned  away  for  misconduct,  i.  181. 

Who  liable  for  torts  of,  ii.  748. 

Slander  of,  ii.  908 ;  assumpsit  lies  on  contract  of  service  and  employ, 
i.  164. 

Occupation  by,  of  house  at  less  wages  is  possession  of  master,  ii.  1236. 

Action  by,  for  wages,  i.  181 ;  ii.  350,  1291 — 1295 ;  master  cannot  set- 
off  for  broken  things,  859 ;  agreement  for  hire  of,  exempt  from 
stamp,  980 ;  admissions  by,  i.  76  ;  entries  by,  ii.  176,  177  ;  proof  of 
being  servant,  690,  697 ;  what  acts  of,  bind  master,  ib. ;  master  Ha- 
ble  for  tortious  acts  of,  when,  ib.,  see  "  Case?  "  Trespass?  "  Tro- 
ver;"  how  to  describe  injury  by,  i.  738  ;  when  servant  liable  in  case 
of  trover,  &c.,  i.  109;  ii.  1162;  when  on  a  contract,  i.  104,  105; 
when  he  may  sue  in  trover,  ii.  1151,  1152 ;  competency  as  witness, 
710,  1280;  master  entitled  to  books  of  servant  containing  entries  for 
him,  see  "  Trover? 

SERVICE. 

Of  notice  to  entitle  party  to  secondary  evidence,  ii.  847;  of  notice  of 
dishonour  of  bill,  i.  534,  544;  of  attorney's  bill,  254,  258;  of  notice 
to  quit,  133;  of  notice  of  action,  ii.  265;  of  notice  to  dispute 
bankruptcy,  i.  355;  proof  of  service  in  action  for  seduction,  ii.  854; 
proof  of  service  in  action  for  work  and  labour,  ib. 

SET-OFF,  see  "  Mutual  Credit? 

Of  attorney's  bill  of  costs,  i.  257;  in  actions  by  assignees  of  bankrupt, 

335,  345,  424 ;  where  defence  to  action  on  bill  or  note,  623. 
In  action  on  bond,  671. 
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SET-OFF— continued. 

Between  company  and  individual  members,  ii.  579. 

Where  debt  due  from  agent  may  be,  685. 

Cannot  be  pleaded  in  replevin,  785. 

Nature  of,  ii.  859. 

PLEADINGS  AS  TO,  861 ;  Replication,  865. 

PRECEDENTS,  867. 

EVIDENCE  AS  TO,  ii.  867 ;  enactment  of  Statutes  of  Set-off,  860 ;  between 
what  parties  set-off  allowed,  869 ;  mutual  credit,  871 ;  when  debt  to 
be  set-off  should  be  due,  874 ;  what  nature  of  debt  may  be  set-off, 
874;  proof  of,  867. 

Particulars  of,  522. 

SEVERAL  CONTRACTS,  see  "Joint  Contracts:9 

SEVERAL  COUNTS,  see  " Declaration"  and  other  titles. 
One  no  admission  of  fact  denied  by  another,  i.  59. 
In  assumpsit,  221. 
On  bills  of  exchange,  482. 
For  infringement  of  copyright,  839. 
In  general,  921,  924. 
Payment  of  money  into  court  on,  ii.  419. 
In  slander,  929. 
In  trespass,  1197. 

SEVERAL  PLEAS,  see  different  titles  throughout  the  work. 

In  trespass  to  real  property,  ii.  1108-;  to  personal  property,  1109 
One  no  admission  of  fact  denied  by  another,  i.  59. 
Where,  may  be  pleaded,  ii.  665. 

SEVERANCE,  see  "  Tithes." 

SEWERS. 

Commissioners  of,  when  may  sue  in  trespass,  ii.  1127 ;  when  liable  for 
nuisance,  475  ;  i.  107  j  general  issue  given  in  action  against  commis- 
sioners, &c.  ii.  772. 

SHAM  PLEAS,  see  "  Pleas  in  Bar." 

SHAREHOLDERS,  see  «  Partners." 

Evidence  against,  in  joint-stock  banking  company,  ii.  597. 

SHARES,  see  "  Partners,"  «  Goods  Sold." 
Transfer  of,  see  " Railway  Shares" 

SHEEP. 

Trespass  lies  for  hunting,  ii.  1118,  1119. 

SHERIFF,  ACTIONS  AGAINST,  see  "  Bailbond,"  "  False  Return? 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  878  ;  defences,  882 ;  replica- 
tion, 885 ;  evidence  of  cause  of  action,  886  ;  evidence  of  property, 
ib. ;  of  the  taking,  ib. ;  for  taking  goods  without  paying  a  year's  rent, 
887  ;  of  the  demise,  ib. ;  of  rent  in  arrear,  ib. ;  damages,  ib. ;  of  notice, 
ib. ;  of  removal,  ib. ;  value,  888  ;  of  seizure  under  execution,  ib. ;  how 
to  connect  sheriff  with  officer,  890  ;  evidence  for  sheriff,  893  ;  dam- 
ages, 895  ;  admissions  of  sheriff's  officers,  895. 
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SHIP,  see  "  Captain?  "  Insurance." 

Master  of,  and  owner  liable  for  repairs  of,  175 ;  registered  owner  for 
stores,  175;  owner  not  liable  for  stores  supplied  to  chartered,  ib. ; 
Where  mortgagee  of,  not  liable  for  wages  or  repairs,  176;  where 
master  may  pledge  credit  of  owner  of,  ib. ;  where  master  liable  on 
bill  of  lading  for  loss  of  goods,  176. 

Ownership  proved,  ii.  237,  283 ;  of  plt.'s  interest  in,  237  ;  trover  for, 
1146 ;  stamp  on  bill  of  sale  of,  989;  case,  for  negligence  in  steering 
of,  &c.  i.  715  ;  ii.  1085 ;  register,  ii.  725  ;  articles  of,  ib. 

SHIPMENT  OF  GOODS. 
Proof  of,  ii.  239. 

SHIP  OWNERS,  see  "  Bankrupt." 

SHIPWRIGHT. 

See  "Bankrupt"  subject  to  bankrupt  laws,  i.  371. 

SHOP-BOOK. 

Of  tradesman,  when  evidence,  and  enactment  of  7  Jac.  I.  c.  12,  as  to, 
ii.  176,  177. 

SHORT-HAND  WRITER.   •   • 
Proof  by,  ii.  163. 

SIGHT. 

Presentment  of  bill  payable  at,  i.  519;  statement  of  acceptance  payable 
at,  462.  » 

SIGNATURE,  see  «  Pleas  in  Bar." 
To  will,  see  »  Will." 
To  attorney's  bill,  i.  259. 

By  party  to  be  charged  under  Statute  of  Frauds,  ii.  1201  ;  see  «'  Goods 
sold,  fyc." 

SIGNING. 

Of  deed,  proof  of,  i.  935 ;  signing  contract  within  Statute  of  Frauds, 
see  "  Signature." 

SIMILITER. 

When  proper,  ii.  805. 

SIMONY. 

Defence  of,  in  action  for  tithes,  ii.  1069. 

SIMPLE  CONTRACT. 

Debt  satisfied  by  specialty,  i.  28. 

Assumpsit  lies  for,  163 ;  merger  of,  164;  debt  lies  for,  897. 
>• 

SINGLE,  see  "  Declaration,"  "  Pleas  in  Bar,"  "  Replication." 

SIX  AND  SIXTY  CLERKS. 
Plea  of  privilege  by,  i.  18. 

SKILL,  see  "  Attorney,"  "  Apothecary,"  &c. 

To  be  used  by  agent  in  purchase  of  goods,  i.  98. 
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SLANDER. 

Action  for. 

FORM  OF  REMEDY,  ii.  897 ;  where  action  for  verbal  slander  will  lie, 
898;  imputing  criminal  offence,  ib. ;  misdemeanor,  903;  contagious 
disorder,  ib. ;  incontinence,  ib. ;  imputation  upon  professional  men, 
904 ;  in  their  office,  905  ;  trades,  906  ;  slander  of  goods,  908  ;  ser- 
vants, ib. ;  actions  for  libel,  909. 

FORM  OF  PLEADINGS, .910;  declaration,  ib. ;  inducement,  911;  malice, 
914;  publication,  911 ;  colloquium,  915;  libel  of  words,  919  ;  innu- 
endoes, 922  ;  damages,  927  ;  several  counts,  929  ;  plea,  930 ;  general 
issue,  930;  justification,  936,  et  seq.;  parliamentary  papers,  938; 
special  damage,  939 ;  apology  and  payment  into  court,  939 ;  Statute 
of  Limitations,  940 ;  inducement,  940 ;  how  objection  to  be  made, 
944 ;  who  to  begin,  945  ;  replication,  ib. 

PRECEDENTS,  946. 

EVIDENCE  FOR  PLAINTIFF,  946  ;  inducement,  ib. ;  of  malice,  949 ;  of 
colloquium,  953;  evidence  of  words,  ib. ;  of  libel,  955;  of  its  publi- 
cation, 956,  961 ;  of  innuendoes,  962  ;  damages,  ib. ;  slander  of  title, 
964 ;  verdict,  ib. 

EVIDENCE  FOR  DEFENDANT,  964;  under  plea  of  not  guilty,  ib.;  under 
plea  of  justification,  965 ;  accord  and  satisfaction,  ib. ;  in  mitigation 
of  damages,  966  ;  costs,  968 ;  direction  of  jury'in  slander,  969;  libel, 
970. 

SLAVE. 

When  entitled  to  wages,  ii.  1294. 

SMUGGLING. 

Party  may  be  trader  by,  i.  369 ;  loss  of  ship,  dec.  by,  ii.  242. 

SOCIETIES. 

Liability  of  members  of  unincorporated,  ii.  583. 

SOLVIT  AD  ET  POST  DIEM. 
Pleas  of,  i.  625. 

SON  ASSAULT  DEMESNE,  i.  143,  150. 
De  injurid  a  good  replication  to,  i.  148. 

SOUNDNESS  OF  HORSE. 
What  is,  ii.  1231. 

SOUTH-SEA  HOUSE. 

Inspection  of  books  of,  ii.  228. 

SPECIAL  DAMAGE,  see  "  Damages,"  "  Assault  and  Battery,"  "  Stan- 

der." 
In  action  for  disturbance  of  way,  ii.  1241. 

SPECIAL  PLEAS,  see  the  different  titles  throughout  the  work. 
Pleas  in  bar,  general  rules  as  to  pleading,  ii.  647. 
When  necessary  in  trespass,  ii.  1124. 

SPECIAL  PROPERTY,  see  «  Trover." 
Sufficient  to  maintain  trover,  ii.  1151. 
Trespass,  ii.  1115. 
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SPECIALTY,  see  «  Deed"  "  Debt." 

Debt  lies  on,  i.  898,  902. 

Satisfaction  of  simple-contract  debt,  i.  28. 

SPIRITS. 

Sale  of,  in  small  quantities,  illegal,  and  defence  of,  i.  976. 

SPLINTS. 

Whether  unsoundness  in  horses,  ii.  1231.    • 

STAKEHOLDER. 

Action  against,  i.  275 ;  ii.  379,  1222. 

STATE. 

Matters  of,  ex  officio,  noticed,  i.  920;  proof  of,  ii.  721. 

STATUTE,  «  Common  Informer;"  «  Act  of  Parliament." 

Plea  of  general  issue  by,  cannot  be  pleaded  to  account  stated,  i.  43. 

Debt  lies  on,  899,  902  ;  plea,  906. 

General  issue  by,  in  action  for  demurrage,  945. 

for  false  imprisonment,  ii.  18,  33. 
General  issue  by,  in  trespass,  ii.  1103. 

That  act  of  trespass  was  done  under  authority  of,  must  be  specially 
pleaded,  ii.  1102. 

STATUTE  MERCHANT,  AND  STAPLE. 
Ejectment  by  conusee  of,  ii.  1017. 
Form  of  remedy,  1022. 

When  remedy  on,  concurrent  with  common  law,  ii.  1023. 
Debt  on  penal,  does  not  lie  against  several  for  separate  offence  of  each, 

1023. 

FORM  OF  PLEADINGS. 
Declaration,  ii.  1044. 
Venue,  ib. 
Commencement,  ib. 
Description  of,  1024;  i.  52. 
How  proved,  ii.  1025. 
Offence,  how  stated,  1025. 
As  to  stating  exeception  in  act,  ib. 
Conclusion,  1026. 
Plea  need  not  add  qui  tarn,  1027. 
Nil  debet,  general  issue,  ib. 
"  By  statute,"  must  be  inserted,  1027. 
Deft,  may  show  exception  in,  under  general  issue,  1027. 
Statute  of  Limitations  need  not  be  pleaded  specially,  ib. 
Priority  of  pending  suit,  by  a  third  person,  may  be  pleaded  in 

bar,  ib. 

Precedents,  1028. 
Evidence,  ib. 
Competency  of  witnesses,  ib. 

STEWARD,  see  «  Bailiff." 
Entries  by,  &c.  ii.  174. 
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STOCK,  see  «  Goods  Sold,  $c.»  «  Partners." 

Case  lies  against  Bank  of  England  and  East  India  Company  for  not 

transferring,  ii.  567. 
Form  of  remedy,  ii.  1028. 
Case  for  refusing  to  transfer,  ib. 

Assumpsit  lies  for,  in  public  funds,  sold  and  transferred,  ib. 
Declaration  for  not  transferring,  ib. 
Cannot  be  sued  for  as  money,  1029. 
PLEA,  1030;  transfer  of  stock — property  remains  in  owner  where  sold 

under  forged  power,  1030. 

EVIDENCE — In  action  for  stock  sold  and  transferred,  1031.     • 
Inspection  of  Bank  books,  1032. 
Damages  for  not  replacing,  i.  677,  221,  242. 
Not  money,  ii.  364,  407. 
Averment  and  proof  of  readiness  to  accept  transfer  of,  see  "  Assump- 

sit." 

STOCKJOBBING. 

Defence  of,  effect  of,  ii.  1032. 
Pleadings  as  to,  1033. 
Evidence  as  to,  1034. 

STOCKJOBBING  ACT,  see  «  Partners." 

Shares  in  joint-stock  company  not  within,  ii.  623. 

STOLEN. 

That  bill  was,  defence  to  action  on  the  bill,  626—628. 

STOLEN  PROPERTY. 

Where  trover  lies  for,  ii.  1149. 

Stolen  horses  sold  in  market  overt,  1149. 

When  pledged,  1150. 

STOPPAGE  IN  TRANSITU,   see    "Bankrupt?    "Goods  Sold,   $c.," 

"  Trover." 
Nature  of,  ii.  1035. 
When  transitus  at  an  end,  1036. 
How  put  an  end  to,  1037. 

STREET,  see  "  Way." 
STRANDING,  see  "Insurance." 

SUB-AGENT. 

Cannot  bind  principal,  when,  ii.  110 ;  when  liable,  ib. 

SUBMISSION,  see  "  Award." 
SUBORDINATE  OFFICER,  see  "  Officer." 

SUBPCENA,  see  «  Witness." 

Case  against  witness  for  not  obeying,  i.  718,  719. 

SUBPCENA  DUCES  TECUM,  see  «  Witness." 
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SUBSCRIBING  WITNESS,  see  "Assumpsit?  "Attesting  Witness." 
Proof  by,  i.  937,  when  excused,  ib. 

SUBTRACTION  OF  TITHES,  see  «  Tithes." 

SUGGESTION. 

Of  breaches,  see  "Bond?  i.  652;  of  death,  i.  893;  of  devastavit,  i. 
1170. 

SUIT,  TERMINATION  OF,  see  " Malicious  Arrest  and  Prosecution" 

SUMMARY  CONVICTIpN. 

Certificate  of,  by  justices  in  assault,  &c.,  must  be  specially  pleaded,  i. 
159. 

SUNDAY. 

Sports  prohibited  on,  ii.  1039 ;  sale  of  goods  on,  prohibited,  ib. ;  the 
statute  contemplates  the  case  of  persons  exercising  their  trades,  &c., 
ib. ;  must  be  pleaded  specially,  1040;  conclusion  of  plea,  ib. ;  con- 
tract must  be  completed  on,  ib. ;  denial  on,  not  an  act  of  bankruptcy, 
see  "Bankrupts" 

SUPERSEDEAS. 

Proof  by,  i.  272 ;  ii.  339. 

SURETY,  see  "  Bail?  "  Guarantee?  "  Money  Paid." 

Where  discharged  from  liability  on  composition  deed,  i.  823. 

Insufficient  in  replevin  bond,  802. 

When  competent  witness,  see  "  Witness." 

Where  called  upon  to  pay  must  sue  on  bond  of  indemnity,  i.  164, 

May  recover  against  principal  money  paid  by,  412. 

SURGEON,  see  "  Apothecary  and  Surgeon." 
Case  lies  for  unskilful  treatment  by,  i.  726. 
Entry  by  deceased  surgeon,  when  evidence,  ii.  175. 

SURPLUSAGE. 

What  it  is,  i.  918,  919;  see  also  the  different  titles  throughout  the 
work. 

SURREBUTTER  AND  SURREJOINDER,  ii.  1041. 

SURRENDER,  see  "  CopijhoU?  "Bankrupt?  "Ejectment?  "Lease." 
Making  fraudulent,  of  copyholds,  i.  397;  stamps  on,  1007;  outstand- 
ing terms,  1010;  when  presumed,  1010, 1210;  of  copyholds,  831  ; 
determination  of  tenancy  by,  1179;  operation  of,  by  law,  ii.  1179. 

SURRENDEREE. 

Must  enter  before  bringing  trespass,  ii.  1132. 

SURVEYS, 

Ancient,  evidence  by,  i.  736 ;  ii.  173. 

SURVEYOR. 

Action  by,  for  work  and  labour,  see  "  Work  and  Labour." 
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SURVIVING  PARTNER. 

Must  show  that  he  is,  in  declaration,  ii.  539 ;  must  be  sued  alone,  575. 

SURVIVOR,  see  «  Partner." 

SUSPICION,  see  "  Case,"  "  False  Imprisonment,"   "  Justice  of  Peace," 
"  Trespass." 

TAVERN  KEEPERS,  see  «  Bankrupt." 
TAXATION  OF  COSTS,  see  "  Attorney." 

TAXES,  TAX  BOOKS,  &c. 

Entries  by  collectors  of,  i.  174 ;  ii.  176  ;  notice  of  action,  &c.,  against 
tax  collectors,  ii.  485 ;  landlord  distraining  without  allowing  for,  ii. 
361. 

TAX  OFFICERS,  see  "  Officer,  Public,"  ii.  488. 

TENANCY,  see  " Ejectment,"  "  Sheriff"  "  Use  and  Occupation"  " Re- 
plevin" 

Determination  of,  see  "  Ejectment"  i.  1024 ;  by  notice,  ib. ;  by  for- 
feiture, 1037;  determination  of,  by  assignment  or  surrender,  ii. 
1179. 

TENANT,  see  "  Landlord  and  Tenant,"  "  Lease,"  "  Replevin,"  "  Use 
and  Occupation"  "Distress,  Illegal"  "Ejectment  by  Landlord," 
"  Witness." 

Mortgagor  is,  to  mortgagee,  ii.  1173. 

In  common,  see  "Common"  "Partners;"  may  join  for  injury  to 
lands,  ii.  1133;  trespass  lies  against  for  destroying  common  wall, 
ib.;  for  expulsion,  ib. ;  not  liable  in  trover  to  companion,  1163  ; 
unless  chattel  destroyed,  1164;  for  torts  against,  i.  759,  see  "Eject- 
ment? 1014. 

TENANT  BY  ELEGIT,  see  "Ejectment." 

TENANT  FOR  LIFE, 

May  sue  in  trespass,  ii.  1129. 

Trespass  by  lessee  of,  cannot  dispute  title,  see  "  Admission"  "  Eject- 
ment" 

TENANT  IN  TAIL,  see  «  Trover,"  "  Trespass." 

After  possibility  of  issue  extinct,  may  bring  trover  for  timber  when  cut, 
ii.  1147. 

TENANTS  FOR  YEARS. 

May  sue  in  trespass,  ii.  1129. 

TENANTS  PUR  AUTRE  VIE. 

Holding  over  without  consent  are  trespassers,  ii.  1133. 

TENDER. 

PLEADINGS  AS  TO,  ii.  1041 ;  replication,  1044. 
PRECEDENTS,  1045. 

EVIDENCE,  1046 ;  effect  of,  ib. ;  when  made,  ib. ;  by  whom  made, 
1047 ;  to  whom  made,  ib. ;  how  made,  1049  ;  money  must  be  pro- 
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TENDER—  continued. 

duced  and  offered,  ib.  ;  the  tender  must  be  unconditional,  1050;  the 

full  debt  must  be  offered,  105'^;  the  offer  must  be  in  money,  1054  ; 

proof  as  to  prior  or  subsequent  demand,  ib.  ;  proof  as  to  issuing  of 

writ,  1055. 

Of  amount  of  bill  or  note,  i.  621. 
In  action  on  bill,  670. 
Of  amends  by  magistrates,  ii.  24. 
Plea  of  arrears  of  rent  in  replevin,  ii.  788  ;  evidence  under,  793  ;  of 

amends  before  taking  distress,  ii.  794  ;  after,  ib. 
Of  conveyance,  ii.  1213. 
Of  performance  of  contract,  averment  as  to,  i.  209;  ii.  113  ;  of  real 

property,  ii.  1197. 

TERM. 

Statement  of,  in  declaration,  i.  912;  in  plea,  ii.  660;  in  ejectment,  ii. 
983. 

TERM  OF  YEARS. 

Surrender  of,  when  presumed,  i.  1010;  ii.'1179,  1210. 

TERMINUS  OF  WAY,  ii.  1240,  1252,  1254. 

TERRIERS,  ii.  736. 

Proof  by,  ii.  1055;  effect  of,  1056. 

TESTAMENT    AND   TESTATOR,   see   "Will"   "Executor?   " 


TESTE,  see  "  Writ." 

THAMES. 

Extent  of,  ex  officio,  noticed  by  courts,  i.  920. 

THREATS,  see  "  Duress." 
TIME,  see  "  Declaration,"  "  Plea." 

TIME  AND  PLACE,  statement  of,  in  pleadings,  see  "  Pleas  in  Bar." 

TITLE. 

Action  for  breach  in  defect  of,  i.  207  ;  ii.  909  ;  proof  of,  in  action  by 
vendor,  ii.  1196,  1207,  1213;  of  title  by  assignees,  i.  349;  by  exe- 
cutor in  ejectment,  i.  998;  when  tenant  may  dispute,  1018;  agent 
cannot  dispute  title  of  principal,  100;  statement  of,  in  action  for 
nuisance  to  lights,  120  ;  to  common,  800;  to  way,  ii.  1241  ;  proof 
of,  in  action  for  tithes,  1057,  1064,  1065. 

In  an  action  on  lease,  ii.  281  ;  proof  of,  in  action  for  disturbance  of 
way,  1241. 

Slander  of,  ii.  964. 

Statement  of,  In  action  by  vendor,  ii.  1196. 

Proof  of,  in  action  by  vendor,  ii.  1207. 

Proof  of,  in  use  and  occupation,  ii.  1173,  1176;  where  tenant  cannot 
dispute  landlord's,  in  use  and  occupation,  1175. 

Denial  of  plt.'s,  in  trespass,  ii.  1107. 
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TITLE  —  continued. 

Deeds,  see  "Detinue;"  compelling  production  of,  ii.  1274. 
Of  pleas,  see  "  Pleas  in  Bar." 

Of  pleas  in  abatement,  see  "  Abatement  /"  proof  of  plt.'s,  as  rever- 
sioner,  in  case  for  obstructing  ancient  lights,  i.  122. 

TIVERTON, 

Act  for  rebuilding,  made  evidence,  i.  53. 

TOLLS, 

Debt  lies  for,  i.  67,  896  ;  prior  judgment,  proving  right  to,  257,  258  ; 

notice  of  action  against  tolljcollector,  ii.  435. 
Assumpsit  lies  for,  i.  163;  slander  of  lessee  of,  ii.  908. 

TOMBSTONE,  see  "  Pew,"  "  Rector." 
Trespass  lies  for  removing,  ii.  1128. 

TONTINE, 

Scheme  for,  abandoned,  when  action  for  money  had  and  received  lies, 
ii.  383. 

TORT,  see  «  Case,"  "  Trespass,"  "  Trover." 

TORTS, 

Agent  liable  for,  i.  109,  110  ;  when  may  waive  and  sue  in  debt,  or  as- 

sumpsit,  166,  ii.  360. 

Actions  by  executors  for,  i.  1113;  against  executors,  1142. 
When  partners  should  sue  for,  ii.  536  ;  where,  should  be  sued,  ii:  575, 

610. 

TRADE. 

What  a  nuisance  in  exercising,  ii.  472  ;  what  sufficient,  in  bankrupt 

laws,  i.  366—374. 
Contract  in  restraint  of,  void,  ii.  202  ;  covenant  not  to  exercise,  and 

breach  of,  ii.  288  ;  action  for  slander  of,  906. 
Marks,  see  "  Case,"  719,  838. 
Words  spoken  concerning,  ii.  906. 

TRANSFER  OF  SHARES,  see  «  Partners." 
Action  for  non,  ii.  538. 
Plea  of,  in  action  for  calls,  ii.  548;  when  and  how  to  be  made,  560; 

of  joint-stock  company,  560. 
Evidence,  ii.  6^3. 


TRAVERSE,  see  "  Flea." 

TREES. 

Action  for  cutting  down,  ii.  1114,  1119,  1127,  1129,  1131,  1147;  not 

recoverable  under  count  for  goods  sold,  ii.  91  ;  property  in,  where 

growing  on  boundaries  of  premises,  1130. 
Landlord  may  maintain  trover  for,  where  wrongfully  cut  down  and  re- 

moved, ii.  1147. 
Remainderman,  ii.  1147;  tenant  in  tail,  after  possibility  of  issue  ex- 

tinct,  ib.  ;  trustee  of  estate  pur  autre  vie  cannot  bring  trover  for, 

1148. 
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TRESPASS,  see  "  Assault  and  Battery,"  «  Case,"  «  False  Imprisonment," 
"  Sheriff." 

Agent  liable  for,  i.  109  ;  lies  for  assault,  142;  limitation  of  action,  ib. ; 
by  assignees  of  bankrupt,  335. 

Lies  against  corporation',  845. 

Lies  for  excessive  -distress,  965. 

Lies  where  court  has  no  jurisdiction,  ii.  4. 

Where  private  person  liable  for  arrest,  ii.  9 ;  does  not  lie  against  party 
obtaining  warrant,^  although  magistrate  had  no  jurisdiction,  12;  for 
false  imprisonment  against  military  officer,  15. 

New  assignment  in,  ii.  447. 

WHEN  THE  PROPER  FORM  OF  REMEDY,  ii.  1083;  injury  immediate 
and  not  consequential,  ib. ;  where  both,  ib. ;  intent  immaterial,  1086; 
legality  of  act  immaterial,  1087  ;  injury  to  something  tangible,  1091 ; 
injury  must  be  committed  with  force,  ib. ;  when  may  sue  in  assump- 
sit,  ib. 

FORM  OF  PLEADINGS,  ii.  1093;  declaration,  ib. ;  several  counts,  1097; 
pleas,  ib. ;  general  issue,  ib. ;  injury  to  personal  property,  1100; 
possessory  title,  1101 ;  to  the  person,  ib. ;  no  notice  of  action,  ib. ; 
general  issue  by  statute,  1103;  estoppel,  1104;  right  of  way,  ib. ; 
right  of  common,  ib. ;  accord  and  satisfaction,  1105;  limitation  of 
action,  ib. ;  tender  of  amends,  ib. ;  judgment  recovered,  1106;  pay- 
ment into  court,  ib. ;  leave  and  license,  ib. ;  denial  of  plt.'s  title, 
1107;  several  pleas  to  real  property,  1108;  to  personal  property, 
1109;  replication,  &c.,  ib. ;  costs,  ib. 

PRECEDENTS,  ii.  1111.  t 

EVIDENCE  FOR  PLAINTIFF  IN  TRESPASS  TO  PERSONAL  PROPERTY, 
1112;  proof  that  thing  injured  was  the  subject  of  an  action  of  tres- 
pass, ib. ;  plt.'s  right  thereto,  1113  ;  the  injury,  and  that  deft,  com- 
mitted it,  1117 ;  the  damages,  1121  ;  under  de  injuria,  1123. 

EVIDENCE  FOR  DEFENDANT,  ii.  1123;  under  general,  ib. ;  under  a  plea 
denying  plt.'s  property,  1125. 

EVIDENCE  FOR  PLAINTIFF  IN  TRESPASS  TO  REAL  PROPERTY,  ii.  1126  ; 
proof  that  property  injured  was  the  subject  of  an  action  of  tres- 
pass, ib. ;  acts  of  ownership,  ib. ;  proof  of  situation  of  premises, 
ib. ;  plt.'s  right  thereto,  1127;  of  possession  by  entry,  1131 ;  the  in- 
jury, and  that  deft,  committed  it,  1133;  trespasses  ab  initio,  1134; 
the  damages,  ib. ;  under  special  plea,  ib. 

EVIDENCE  FOR  DEFENDANT,  ii.  1134;  costs,  ib. 

TRESPASSERS. 

Admissions  by  co-trespassers,  i.  75. 

TROVER,  see  «  Sheriff." 

By  assignees  of  bankrupt,  i.  329;  demand  when  necessary,  332;  when 
does  not  lie,  333 ;  when  more  beneficial  than  assumpsit,  334. 

Against  carriers,  689.  « 

Lies  against  corporation,  145. 

New  assignment  in,  448. 

WHEN  THE  PROPER  FORM  OF  REMEDY,  ii.  1138. 

FORM  OF  PLEADINGS,  ii.  1139 ;  declaration,  ib. ;  plea,  1142  ;  new  assign- 
ment, 1143. 

PRECEDENTS,  ii.  1143. 
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TROVER— continued. 

EVIDENCE  FOR  PLAINTIFF,  ii.  1144;  proof  of  his  property  in  the  chat- 
tels, ib. ;  absolute  property,  ib. ;  special  property,  1151 ;  plt.'s  right 
of  possession,  1153;  the  nature  of  the  chattels,  1155;  their  value, 
1156;  the  conversion,  ib. ;  the  conversion  by  a  wrongful  taking, 
1157;  by  wrongful  assumption  of  the  property,  ib. ;  by  demand  and 
refusal,  1160;  by  deft.  1162 ;  the  damages,  1164. 
EVIDENCE  FOR  DEFENDANT,  ii.  1165;  on  not  guilty,  ib. ;  partnership 
maybe  shown  under,  ib.;  not  possessed,  11 62;  Statute  of  Limitation, 
1168 ;  payment  into  court,  ib. 

TRUSTEES. 

Where  they  become  trespassers,  ii.  1132 ;  covenant  by,  i.  857;  trustee 
of  wife  suing  for  necessaries,  &c.,  i.  165 ;  action  against  for  money 
had  and  received,  ii.  367  ;  when  competent  witness,  see  "  Witness" 

Must  join  in  covenant,  858. 

Ejectment  by,  i.  1011. 

Liable  for  money  in  hand  as  stakeholder,  ii.  370. 

Payments  to,  632. 

TURK. 

Competency  of,  as  witness,  see  "  Witness." 

UNDERPRICE. 

Evidence  in  action  against  agent  for  selling  at,  ii.  97. 

UNDERSHERIFF,  see  "  Sheriff." 

Admissions  by,  i.  76,  1073;  ii.  896;  notice  on,  &c.,  i.  1071  ;  when 
liable  for  escape,  i.  1076. 

UNDERWRITERS,  see  "Bankrupt." 

UNINCORPORATED  SOCIETIES,  see  "  Societies,"  "  Partners." 

UNITY  OF  POSSESSION. 

Proof  of,  to  destroy  right  of  way,  i.  805;  ii.  1251. 

UNIVERSITY,  see  "  College." 

UNKNOWN  PRINCIPAL,  see   "Agent,"  "Partner,"  "Principal  and 
Agent." 

UNLIQUIDATED  DAMAGES,  see  "  Damages." 

UNSKILFULNESS,  see  "  Apothecary  and  Surgeon,"  "  Attorney,"  "  Case,' 

"  Nuisance,"  "  Trespass" 
Of  surgeon,  case  lies  for,  i.  135. 

UNSOUNDNESS  IN  HORSES,  ii.  123U. 
A  question  for  the  jury,  1232. 

UNTENANTABLE  PREMISES. 

Whether  answer  to  action  for  use  and  occupation,  ii.  1178. 

USAGES,  see  «  Custom." 

To  explain  policy,  ii.  236 ;  when  it  confers  a  lien,  298. 
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USANCE. 

Averment  of  bill,  payable  by,  i.  456 ;  different  at  different  places,  456. 

USE  AND  OCCUPATION. 

FORM  OF  PLEADINGS,  1171;   declaration,  1171;   plea,  ib. ;  non  as- 

sumpsit,  ib. 
FORM  OF  REMEDY,  ii.  1169;   assumpsit  lies  for,  i.  165,  182;   of  a 

watercourse,  165;  debt  lies  for,  897. 
PRECEDENTS,  1172. 
EVIDENCE  FOR  PLAINTIFF,  1172;  the  contract,  ib. ;   plaintiff's  title, 

1173;  of  attornment,  1176;  defendant's  occupation,  ib. ;  damages. 

1177. 
EVIDENCE  FOR  DEFENDANT  IN  GENERAL,  1178;  illegal  consideration, 

ib. ;  premises  untenantable,  ib. ;  determination  of  tenancy,  1179; 

eviction,  1180;  Statute  of  Limitations,  ib. ;  debt  for  double  rent  or 

value,  ib. 

USURY,  DEFENCE  OF. 

Pleadings  as  to,  ii.  1182  ;  replication,  1183  ;  declaration,  ib. 
Evidence,  on  whom  proof  lies,  ii.  1183;  what  amounts  to,  and  how 

proved,  ib. ;  the  contract  must  be  usurious,  1185  ;  there  must  be  a 

loan,  ib. ;  there  must  be  a  risk,  1188  ;  usury  must  exist  at  time  of 

contract,  ib. ;  renewed  security,  1189. 
Competency  of  witnesses,  ii.  1190. 
Laws  do  not  in  general  affect  annuities,  i.  131. 
Assumpsit  lies  to  recover  money  lent,  not  on,  although  a  security  by 

deed  on  usurious  terms  subsequently  taken,  i.  165. 
A  defence  to  action  on  bond,  i.  666,  682. 
May  be  proved  by  an  unstamped  instrument,  ii.  1021. 

VACATION  OF  WILL,  see  "  Will." 

VALUE,  DOUBLE, 

Debt  for,  by  landlord,  ii.  1180. 

VARIANCE,  see  the  various  instances  under  each  particular  title  of  action. 
The  stats.  9  Geo.  IV.  c.  15,  ii.  1190 ;  3  &  4  Will.  IV.  c.  42,  s.  23, 
ii.  1191;  amendments  under,  1194;  will  not  be  allowed  if  they  in- 
troduce new  facts,  1193;  when  amendments  to  be  made,  1194. 

What  a,  in  assumpsit,  i.  197. 

In  stating  contract  too  specially,  199. 

In  omission  of  part  of  contract,  199. 

In  action  on  award,  305. 

In  statement  of  bill  of  exchange,  491. 

In  case  in  stating  plt.'s  right,  731. 

In  covenant,  873. 

In  stating  custom,  884,  885. 

When,  in  declaration  in  ejectment,  admissible,  996. 

When  particulars  of  demand  amendable,  ii.  517. 

In  action  on  record,  ii.  748. 

In  avowries,  ii.  781. 

VENDEE  AGAINST  VENDOR  OF  REAL  PROPERTY. 

FORM  OF  REMEDY  AND  PLEADINGS  FOR  PLAINTIFF,  ii.  1217;  declara- 
tion, ib. 
Vol.  II.,  Part  2.— 41 
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VENDEE  AGAINST  VENDOR  OF  REAL  PROPERTY— continual. 
EVIDENCE  FOR  PLAINTIFF,  ii.  1218;  under  specral  counts,  ib. ;  proof 
of  contract,  ib.  ;  performance  of  condition  precedent,   ib. ;  breach, 
1219;  damages,  ib. ;  count  for  money  had  and  received,  1221. 
PLEADINGS  AND  EVIDENCE  FOR  DEFENDANT,  ii.  1222. 

VENDOR  AGAINST  VENDEE  OF  REAL  PROPERTY, 

As  to  actions  on  sales  of  personal  property,  see  "  Goods  sold"  "  War- 
ranty." 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  1195;  declaration,  ib. }  special 
counts,  ib. ;  common  counts,  1197. 

EVIDENCE  FOR  PLAINTIFF,  1198. 

Proof  of  contract  as  required  by  the  Statute  of  Frauds,  1198. 

LANDS,  &c.,  OR  INTEREST  THEREIN — chattel  interests,  1198;  growing 
or  matured  crops,  ib. ;  fixtures,  1199  ;  railway  and  other  shares,  ib.; 
agreements  embracing  realty  and  personalty,  ib. ;  other  agreements, 
ib. ;  contracts  part  executed,  ib. ;  sales  by  auction,  1200. 

MEMORANDUM  OR  NOTE  THEREOF  IN  WRITING — sufficiency — insuffi- 
ciency— finality,  1200. 

SIGNATURE,  by  the  party  to  be  charged,  1201 ;  or  some  other  person 
thereunto  by  him  lawfully  authorized,  1202. 

Proof  of  performance  by  pit.  of  conditions  precedent,  1202. 

Proof  of  delivery  of  abstract,  1202. 

PROOF  OF  AVERMENT  THAT  PLAINTIFF  DEDUCED  A  GOOD  TITLE,  1203; 
express  conditions  of  sale — notice  of — construction  getierally — evi- 
dence to  contradict,  1203;  implied  conditions  of  sale,  1205;  at  what 
time  pit.  must  make  out  his  title,  ib. ;  objections  to  title — time  of 
making — waiver,  ib. ;  proof  of  title — how — by  deeds — recitals,  &c., 
1207  ;  at  what  time  pit.  must  have  title,  1208  ;  what  title  necessary — 
marketable,  legal  and  equitable,  ib. ;  plt.'s  title — incumbrances,  &c., 
affecting,  1209;  plt.'s  title  misdescription  of  interest  or  property — 
several  lots,  1211. 

Proof  of  tender  of  conveyance,  1213. 

Proof  of  readiness  to  convey,  1214. 

Breach,  1214. 

Damages,  1214. 

PLEADINGS  AND  EVIDENCE  FOR  DEFENDANT — non  assumpsit,  1214; 
traverse  of  performance  of  conditions  precedent,  ib. ;  plea  traversing 
delivery  of  sufficient  abstract,  1215 ;  plea  traversing  averment  that 
pit.  deduced  a  good  title,  &c.,  ib. ;  plea  traversing  averment  of  readi- 
ness to  convey,  ib.;  fraud,  ib. ;  incapacity  to  contract,  1216. 

VENUE,  see  the  different  titles  throughout  the  work. 

When  transitory,  i.  913  ;  in  declaration  in  general,  ib. ;  when  local,  914  ; 
when  stated,  915  ;  mode  of,  ib. ;  how  advantage  taken  of  mistake  in 
stating,  ib. ;  see  "  Records"  "Statutes"  "Justices  of  the  Peace," 
"  Officer,  Public." 

VERBAL  SLANDER. 

When  action  for,  lies,  ii.  899. 

VERDICT. 

In  actions  of  tort,  i.  776 ;  in  action  on  guarantee,  ii.  156. 
On  bad  counts  in  slander,  964. 
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VERDICT— continued. 

In  action  for  tithes,  1080. 

Effect  of,  1223;  in  criminal  cases  admissible  in  civil,  ib. ;  proof  of, 
1224. 

VESTRYMEN,  see  "Parishioners?  «  Poor:1 
Liability  of,  on  contract,  i.  108;  ii.  575. 

VICAR,  see  "  Tithes." 

Proof  of  being,  see  "  Tithes." 

VICINAGE,  PUR  CAUSE  DE,  see  «  Common." 

VIDELICET. 

Consequences  of  stating  contract  under,  i.  202. 

VIEW. 

Advisable  sometimes  in  action  for  nuisance,  see  that  title. 

VOLUNTARY. 

Admissions  need  not  be,  i.  82. 

VOLUNTARY  CONVEYANCE,!.  393,394;  see  "  Fraudulent  Convey- 
ance" "  Bankruptcy." 

VOLUNTARY  PAYMENTS.! 

Not  recoverable  back,  ii.  388. 

WAGES. 

Action  for,  ii.  1290. 

WAIVER. 

Notice  to  quit,  i.  1036  ;  of  forfeiture,  1041. 

Of  right  to  object  to  title  of  vendor,  ii.  1206. 

Of  tort  and  suing  in  assumpsit,  i.  166;  ii.  1169;  1173.' 

WAIVER  AND  RELEASE. 

Of  liability  on  bill  or  note,  ii.  609 ;  of  lien,  303. 

WALL. 

Property  in,  ii.  1130. 

Action  for  not  repairing,  454.  * 

WANT  OF  CONSIDERATION,  see  "  Consideration." 

WANT  OF  PROBABLE  CAUSE,  see  "Malicious  Arrest  and  Prosecu- 
tion, ii.  332,  340. 

WAR,  see  «  Alien." 

Admiralty  proof  of,  ii.  721. 

WARDEN  OF  FLEET. 

Plea  of  privilege  by,  i.  18;  action  for  escape,  1076. 

WAREHOUSEMAN. 

Trover  against,  for  non-delivery,  ii.  1159;  lien  of,  see  "Lien." 
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WARRANT. 

Demand  of,  in  action  against  public  officer,  see  " Officer ,  Public" 

WARRANT  OF  ATTORNEY. 

Execution  of  judgment  on,  in  case  of  bankruptcy,  i.  418 ;  setting  aside, 
for  fraud,  see  "  Fraud;"  estops  a  party  from  disputing  debt,  &c., 
599. 

Stamp  on,  ii.  1007. 

WARRANT  OF  COMMITMENT. 

Must  show  jurisdiction,  ii.  4  ;  demand  of,  before  action  against  consta- 
ble, 38;  proof  of,  488;  private  person  cannot  apprehend  without,  915 ; 
justification  by  peace  officer  on  suspicion  of  felony,  22 ;  evidence  where 
party  arrested  without,  34. 

WARRANTY. 

Proof  of  compliance  with,  ii.  239,  245,  247. 

FORM  OF  REMEDY,  1225. 

FORM  OF  PLEADINGS,  1226. 

PRECEDENTS,  1223. 

EVIDENCE  FOR  PLAINTIFF,  1227;  under  special  count,  ib. ;  proof  of 
contract  or  consideration,  ib. ;  of  warranty,  ib. ;  conditions  prece- 
dent, 1230;  breach  of  warranty,  1231 ;  damages,  1232;  on  counts 
for  money  had,  &c.,  ib. 

EVIDENCE  FOR  DEFENDANT,  1233. 

COMPETENCY  OF  WITNESSES,  1233. 

WARREN. 

The  owner  of  free,  may  sue  in  trespass,  ii.  1129. 

WASTE  LAND. 

Adjoining  highway,  property  in,  ii.  1130. 

WATERCOURSE,  see  "Nuisance." 

NATURE  OF  REMEDY,  ii.  1233. 

FORM  OF  PLEADINGS,  1234;  declaration,  ib. ;  proof  of  plt.'s  posses- 
sion, 1235;  right  to  water,  ib. ;  of  disturbance,  1236;  witnesses, 
1237. 

Assumpsit  lies  for  use  and  occupation  of,  i.  165. 

WAY,  ACTION  FOR  DISTURBANCE  OF. 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  1238  ;  declaration,  1238  ;  plea, 
1241. 

PRECEDENTS,  1241. 

EVIDENCE  FOR  PLAINTIFF,  1241 ;  of  right  of  way,  ib. ;  of  public  way, 
ib. ;  by  Act  of  Parliament,  1244;  by  presumption,  ib.;  by  dedica- 
tion, ib. ;  of  private  way,  1247 ;  by  grant,  ib. ;  by  prescription, 
1249;  by  necessity,  ib. ;  proof  of  the  way  as  stated,  1250;  proof 
of  obstruction  by  deft.,  ib. ;  damages,  ib. 

EVIDENCE  FOR  DEFENDANT,  1251 ;  competency  of  witnesses,  1252. 

Plea  of  right  of,  to  be  taken  distributively,  ii.  1104. 

Defence  under  right  of,  ii.  1250 ;  right  of,  must  be  specially  pleaded, 
1250;  need  not  claim  in  right  of  owner  of  fee,  1253. 

As  to  mode  of  pleading  private  way,  1253. 
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WAY, — continued. 

A  right  of,  for  agricultural  purposes  is  limited,  1254. 
Where  plea  shall  be  taken  distributively,  1255. 
Replication,  1255 ;  new  assignment,  ib. 

WHARFINGER. 

Liability  of,  see  " Carrier" 

WIFE,  see  "Agent,"  "Husband  and  Wife." 
Case  or  trespass  lies  for  assault  on,  i.  142. 
Liability  of  husband  on  contracts  by,  ii.  196. 
Admissions  by,  i.  79. 

WILLS. 

Proof  of  will  of  personal  property,  ii.  1259. 

Proof  of  will  of  real  property,  1260;  production  and  proof  of  will,  ib.; 
calling  attesting  witness,  and  proving  execution,  1261 ;  proof  of  tes- 
tator's signing  and  subscription,  1262;  proof  of  attestation,  1263; 
who  a  credible  witness  to  attest,  1264;  Wills  Law  Amendment  Act, 
1266  ;  proof  of  publication,  ib. ;  proof  of  wills  thirty  years  old, 
1267. 

Proof  of  will  of  copyhold  property,  1267. 

Parol  evidence,  when  admissible  to  explain,  &c.  a  will,  1267. 

Proof  of  vacation  :  by  revocation,  1269;  by  subsequent  will  or  codicil, 
ib. ;  by  other  writing,  ib. ;  by  cancelling,  1270;  by  implication,  ib.; 
by  fraud,  incapacity,  &c.  1271. 

Proof  of  want  of  capacity  to  vacate  a  will,  1271. 

Take  effect  from  death  of  testators,  1270;  not  duly  attested  maybe- 
come  good  by  codicil  having  proper  attestation,  if  distinctly  referred 
to,  ib. 

WITNESS. 

Memory  refreshed  by  unstamped  instrument,  ii.  1021. 

Whether  bankrupt  competent,  i.  325. 

Creditor,  427 ;  petitioning  creditor,  ib. 

Commissioner  and  assignee,  427. 

In  actions  on  bills  of  exchange,  633;  drawer,  634;  indorser,.  635 ; 

acceptor,  ib. ;  drawee,  ib. ;  indorsee,  636  ;  payee,  ib. ;  maker,  ib. 
In  action  on  bond,  679. 
Corporators  in  actions  on  by-laws,  688 ;  in  actions  by  and  against, 

852. 

In  actions  against  carriers,  713. 
In  action  on  the  case,  768. 
In  action  for  disturbance  of  common,  805. 
In  crim.  con.  883. 
In  ejectment,  1063. 
In  actions  by  executors,  1130. 
In  actions  for  false  imprisonment,  ii.  38. 
Garnishee  not  admissible,  50. 
In  action  for  freight,  85. 

In  action  by  and  against  husband  and  wife,  192. 
In  action  on  policy  of  insurance,  250. 
In  actions  for  malicious  arrest,  &c.  335. 
Prosecution,  345. 
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WITNESS— continued 

In  action  for  nuisance,  475. 

In  actions  by  partners,  565. 

In  actions  of  replevin,  794. 

In  action  for  seduction,  858. 

In  action  against  sheriff,  ii.  895. 

Slander,  see  "  Slander." 

Tithes,  1057;  see  «  Trespass?' 

Where  one  deft,  has  suffered  judgment  by  default,  895. 

Warranty,  1233. 

Way,  1252.' 

Competency,  ii.  1273;  absence  of  material  witness,  ib. ;  compelling  the 
production  of  document,  ib. ;  want  of  understanding,  1274;  want  of 
religious  principle,  ib. ;  incompetency  from  crime  or  infamy,  1275; 
incompetency  from  interest,  ib.;  incompetency  from  interest,  how 
removed,  1277;  parties  to  suit,  incompetency,  1278;  parties  when 
competent,  1278  ;  husband  and  wife,  incompetency  of,  1279;  attor- 
neys, competency  of,  1280,  1426;  counsel,  arbitrators,  &c.,  compe- 
tency of,  1262  ;  public  officers,  and  others,  1283. 

EXAMINATION  OF  WITNESSES,  1283;  cross-examination,  1284;  re-ex- 
amination, 1285;  separate  examination,  1287;  credit  of  witness,  how 
impeached  and  supported,  1287;  what  questions  witness  need  not 
answer,  1288;  memorandum  to  refresh  witness's  memory,  ib. 

COMPELLING  ATTENDANCE  OF  WITNESSES,  1289. 

WOMEN,  see  «  Bankrupt." 

WORDS  SPOKEN,  see  «  Slander." 
Proof  of,  ii.  453. 

WORK  AND  LABOUR. 

Where  apprentice  enticed  away,  i.  139. 

In  action  by  attorney  for  amount  of  bill,  253;  by  auctioneer,  273. 

FORM  OF  REMEDY  AND  PLEADINGS,  ii.  1290. 

PRECEDENTS,  1292. 

EVIDENCE  FOR  PLAINTIFF,  1292 ;  proof  of  contract,  ib. ;  contract  to 
remunerate,  1294;  proof  of  work  and  labour  done,  1295;  what  an 
entire  contract,  and  pit.  cannot  recover  for  part  performance,  and 
when  he  may,  1296  ;  readiness  to  perform,  1297  ;  performance  ex- 
cused, ib. ;  pit.  may  recover  where  no  performance  at  all,  ib. ;  plead- 
ing, ib. ;  price  recoverable,  1298;  where  price  unstipulated,  ib. ;  bill 
delivered  where  conclusive,  1299. 

EVIDENCE   FOR  DEFENDANT,  1299;    what  defence  he  may  set  up, 

1291 ;  notice  of  defence,  ib. 
% 

WOUNDING,  see  "  Trespass." 
Not  justifiable,  when,  i.  146. 
Cannot  be  justified  in  defence  of  possession,  i.  144. 

WRIT. 

Effect  of,  ii.  1301  ;  proof  of,  ib. ;  how  to  prove  commencement  of  ac- 
tion within  a  limited  time,  1035;  pleas  and  replications  justifying 
under,  i.  145 — 149;  ii.  17 — 27 ;  statement  of,  in  action  on  bail  bond, 
i.  308;  variance  in,  308,  732,  1067';  i,  321;  proof  under,  317; 
time  of  issuing  writ.  ii.  319;  when  commencement  of  action  against 
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WRIT— continued. 

justice,  267;  oyer  of,  not  demandable,  713;  as  to  issuing,  to  avoid 

tender,  1042. 

Pleas  in  abatement  of,  i.  6. 
Statement  of,  in  action  on  bail  bond,  308;  proof  of  issuing,  1090;  ii. 

329. 

WRITING. 

memorandum  or  note  in,  under  Statute  of  Frauds,  ii.  1201. 

WRITINGS. 

Admissible  as  hearsay  evidence,  ii.  171;  by  persons  disinterested,  173; 
against  interest,  175 ;  when  parol  evidence  admissible  to  contradict, 
498. 

WRONG-DOER,  see  «  Trespass." 
YEAR-BOOK,  see  "  Public  Documents." 


THE  END. 
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